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PREFACE 

This  Handbook  on  the  Law  of  Evidence  is  designed  to  present  to  the  Bench 
and  the  Bar  in  compact  form  the  important  rules  and  principles  of  evidence 
as  applied  in  both  civil  and  criminal  trials  and  proceedings,  with  a  treatment 
in  clear  and  succinct  style  of  all  the  leading  questions  involved  in  a  considera- 
tion of  the  subject. 

The  work  is  based  on  Mr.  Chamberlayne's  exhaustive  and  comprehensive 
work,  "  The  Modem  Law  of  Evidence,"  which  has  been  published  in  five  large 
volumes. 

The  editors  have  attempted  to  include  all  topics  and  propositions  covered 
by  that  great  work. 

Mr.  Chamberlayne's  text,  like  that  of  all  comprehensive  treatises  of  law 
subjects,  contains  much  that  is  technical,  historical  and  explanatory,  with  a 
great  number  of  pertinent  illustrations  showing  the  application  of  the  prin- 
ciples discussed.  Much  of  this  material  has  been  eliminated  in  preparing 
this  handbook,  to  the  end  that  the  principles  that  control  the  disposition  of  a 
concrete  question  may  be  readily  available. 

Tt  is  obvious  that  the  active  practitioner  is  required  very  frequently  to  refer 
quickly,  without  loss  of  time,  to  definite,  clearly  expressed  rules  of  evidence. 
For  this  purpose  he  needs  the  rules  themselves  with  citation  of  leading  author- 
ities, but  without  elaborate  discussion  or  extended  illustrative  matter.  Multi- 
plication of  cited  precedents  is  not  always  essential.  It  is  confidently  expected 
that  this  handbook  will  prove  of  great  value  to  the  profession  as  a  practical 
manual  for  constant  use  in  trials  of  litigated  cases  and  in  the  preparation  for 
such  trials. 

In  carrying  out  the  intention  of  basing  this  handbook  upon  Chamberlayne's 
elaborate  work,  references  are  made  under  each  section  to  the  corresponding 
sections  of  such  work.  By  referring  to  the  sections  of  Chamberlayne's  work 
thus  cited,  a  discussion  and  full  treatment  of  all  the  principles  laid  down  in 
the  handbook  will  be  found. 

ifany  important  cases  which  have  been  decided  by  the  courts  since  the  pub- 
lication of  Chamberlavne's  Modern  Law  of  Evidence  have  been  inserted  in 
their  proper  places  in  this  handbook,  and  much  new  matter  covering  questions 
which  are  now  of  present  importance,  but  which  were  not  of  so  much  impor- 
tance when  Chamberlayne's  work  was  published,  has  been  added. 

The  editorial  work  was  partially  done  by  the  late  DeWitt  C.  Moore  of  the 
New  York  Bar.  Upon  his  death  the  work  was  revised  and  completed  by 
Arthur  W.  Blakemore,  Esq.,  of  the  Boston  Bar. 

Februarv,  1919. 
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CHAPTER  I. 

LAW  OF  EVIDENCE. 

Definitions  in  general,  1. 
Law  of  evidence,  2. 
Scope  of  the  law  of  evidence,  3. 
Evidence  defined,  4. 
Extrajudicial  evidence,  5. 
Judicial  evidence,  6. 
Proof  ''  and  '^  evidence,'*  7. 
Testimony  "  and  "  evidence,"  8. 
Subdivisions  of  evidence,  9. 
admissible  evidence,  10, 
best  and  secondary  evidence,  11. 
competent  evidence,  12, 
conclusive  evidence,  13. 
direct  and  circumstantial  evidence,  14. 
material  evidence,  15, 

oral  and  documentary  evidence:  document  defined,  16. 
difficulty  of  removal,  17. 
symbolical  representations  of  thought,  18. 
proper  scope  of  documentary  evidence,  19. 
positive  and  negative  evidence,  20. 
real  and  personal  evidence,  21. 
Secondary  meanings  of  the  term  "  evidence!'  22. 

§  1.  DeAnitions  in  General.^ —  Whatever  may  be  true  of  the  ancient  maxim, 
"  Omnis  definitio  in  jure  periculosa  est,"  in  other  connections,  one  who,  like 
!Mr.  Justice  Stephen,  is  seeking  to  render  the  law  of  evidence  intelligible, 
cannot  well  refrain  from  incurring  the  danger  of  violating  it.  The  constant 
necessity  of  adapting  familiar  technical  terms  to  the  apprehension  of  a  popular, 
ever-changing,  tribunal  like  the  jury,  and  the  careless,  inexact  —  sufficiently 
accurate  for  immediate  purposes  —  action  of  the  courts  in  their  use  of  terms 
have  a  constant  tendency  to  break  down  any  remnants  of  scientific  precision 
in  the  use  of  tenninolog^%  and  to  develop  numerous  connotations  for  each 
term  or  phrase  commonly  employed  in  connection  with  the  subject.     That  any 

1.  I   Chamberlajne,  Evidence,  §   1. 
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treatise  on  evidence  should  be  understandable,  this  confusion  must,  so  far  as 
practicable,  be  eliminated  by  a  careful  definition  of  the  terms  about  to  be 
employed.  It  has,  however,  been  deemed  advisable  not  to  attempt  incumbering 
the  subject  with  the  additional  complicatiQa  of  jbu  new.  teiininology.  The 
only  course,  therefor"©^  would  seem  Hb  h^  theiselection  of  one  among  several  con- 
notations of  .the  multifold-meaning  terms.  This  has,  wherever  possible,  been 
done. 

§  2.  Law  of  Evidence.^ —  The  *^  rules  of  evidence  "  are  such  precepts  in  the 
general  subject  of  judicial  administration  as  determine  the  manner  in  which  a 
designated  fact  submitted  to  judicial  decision  may  be  proved ;  ^  whether  such 
a  fact  may  be  proved  at  all ;  if  so,  who  are  competent  to  prove  it  and  under  what 
conditions.     In  the  aggregate,  these  rules  constitute  the  "  law  of  evidence.^' 

§  3.  Scope  of  the  Law  of  Evidence.^ — ''  The  law  of  evidence  has  to  do  with 
the  furnishing  to  a  court  of  matter  of  fact,  for  use  in  a  judicial  investigation. 
(1)  It  prescribes  the  manner  of  presenting  evidence;  as  by  requiring  that  it 
shall  be  given  in  open  court,  by  one  who  personally  knows  the  things  appearing 
in  person,  subject  to  cross-examination,  or  by  allowing  it  to  be  given  by  depo- 
sition, taken  in  such  and  such  a  way;  and  the  like.  (2)  It  fixes  the  qualifica- 
tions and  the  privilege  of  witnesses,  and  the  inode  of  examining  them.  (^)  And 
chiefly,  it  determines,  as  among  probative  matters,  matters  in  their  nature 
evidential, —  what  classes  of  things  shall  not  be  received.  This  excluding 
function  is  the  characteristic  one  ill  our  law  of  e\'idence."  5       ,        . 

§  4.  Evidence  Defi?^.^—  In  its  original  sense^  the  terra  "  evidence  "  is  that 
which  causes  the  state  of  being  evident  or  plain.  As  at  present  employed,  the 
term  '*  evidence/'  in  general,  covers  all  facts  from  which  an  inference  may 
logically  be  drawn  as  to  the  existence  of  a  fact  under  investiiration.  For  ju- 
dicial purposes,  evidence  may  be  conveniently  divided,  in  the  order  in  which 
a  fact  may  present  itself  to  obsenation,  into  e.rtrnjufJtrinl  and  jv^iriah  "  Ju- 
dicial evidence  is  that  which  is  produced  to  the  court ;  it  comprises  all  evidential 
facts  that  are  actually  brought  to  the  personal  knowledge  and  observation  of 
the  tribunals.  Extrajudicial  evidence  is  that  which  does  not  come  directlv 
.under  judicial  cognizance  but  nevertheless  constitutes  an  intermediate  link 
between  judicial  evidence  and  the  fact  requiring  proof."  ^ 

S.  I  Chamberlayne.  Evidence,  §  2.  3.  Lapham  v.  Mar»haU.  51   Hun    (N.  Y.) 

Mr.    Chamberlayne's   treatise    concerns   it-  361,  3  X.  Y.  Supp.  601    (1889). 

self  primarily  with  evidence,  neither  as  de-  4.  I    Chamberlayne.   Evidence.   §   3. 

noting  the  science  of  proof  nor  the   art  of  5.  Thayer,   Prelim.   Treat.,   264. 

proof,  but  "  aB  covering  the  physical  means  6.   1   Chamberlayne,   Evidence,   §  4. 

by  which  the  art  of  producing  belief  in  the  7.  Salmond.  Jurisp.    (2nd  ed.),  447.     For 

truth  of  a  given  proposition  or  of  verifying  other    definitions    of    evidence,    see    Chamb., 

a  fact  by  the  use  of  reason,  is  carried  on."  Ev.,  §§  4  and  5,  and  notes  thereto. 

This  aspect  of  the  term  '*  evidence"  is  the 

special   subject  of   his   treatise. 
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§  6.  Extrajudicial  evidence.** — **  Extrajudicial  evidence  includes  all  evidential 
facts  which  are  known  to  the  court  only  by  way  of  inference  from  some  form 
of  judicial  evidence."  ^  Extrajudicial  evidence  is  part  of  the  order  of  nature 
—  as  distinguished  from  the  art  of  investigating  reports  of  the  natural  occur- 
rences.    It  is  the  tield  of  objective  relevancy, 

§  6.  Judicial  evidence. —  Judicial  evidence  includes  all  testimony  given  by 
witnesses  in  court,  all  documents  produced  to  and  read  by  the  court,  and  all 
things  personally  examined  by  the  court  for  the  purposes  of  proof. *^  Judicial 
evidence  is  the  domain  of  subjective  relevancy;*^  of  the  use  of  deliberative 
facts;  *-  of  the  balancing  in  mental  scales,  of  the  weight  —  the  true  probative 
force  —  of  the  statements  of  witnesses  or  of  the  declarations  of  documents,*^ 

f  7.  '•  Proof  "  and  "  Evidence."—  The  tenns  "  evidence ''  and  **  proof ''  have 
been  used  as  svnonvms  —  that  is,  as  indicatine^  the  means  bv  which  mental  cer- 
tainty  on  the  part  of  a  tribunal  is  created.**  But  when  properly  employed, 
**  proof  *'  sustains  to  "  evidence ''  the  relation  of  an  end  to  the  means  used  in 
attaining  it.  Proof  is  the  state  of  mind  which  it  is  the  object  of  evidence  to 
produce.'*'*  The  most  pei*nicious  eiFect  of  using  the  word  **  proof  "  as  meaning 
either  (1)  the  end  of  mental  certitude,  or  (2)  the  means  by  which  a  party 
seeks  to  attain  that  end  lies  in  connection  with  the  phrase  "  burden  of  proof," 
where  the  two  senses  of  the  term  proof  are  interchangeably  employed  in  a  be- 
wildering way.^® 

§  8.  "  Tertimony  "  and  "  Evidence."—"  Evidence  "  and  "  testimony  "  have 
been  u&ed  frequently  by  the  courts  as  conveying  the  eaine  mieaning.  More  prop- 
erly, *'  testimony ''  is  that  part  of  judicial  evidence  which  comes  to  the  tribunal 
through  the  mediiun  of  witnesses  —  i.e.,  by  means  of  their  verbal  statements.^"' 

§  9.  Subdiviflioiu  of  Evidence. —  No  general  system  of  classification  has  been 
adopted  by  those  who  have  sought  to  create  classifications  in  the  generic  term 


8.  1  Chamberlayne,  Evidence,  §§  6,  55. 

9.  Salmond.  Juri^p.    (2nd   ed.)»  417 

10.  ]  Chamberlayne,  Evidence,  §  7;  Sal- 
mood,  Jurii^p.    (2nd  ed.,  417. 

11.  1   Cbamiierlayne,  Evidence,  §§  7,  56. 

12.  I  (  hamherlayne,  Evidence.  §§  7.  47,  52. 
IS:  1   C'harniierlayne.  Evidence,  §  7. 

14.  ]  Chamber  lay  ne,  Evidence.  §  8; 
OUrillx  V.  Oiiardian,  etc.,  Life  Ins  Co..  6 
N  Y  160,  172;  19  Am.  Bep  151  (1875); 
llil)  V.  Uat.*»on.  10  S   C.  268,  273   (1878)  ' 

Reverse  confusion. —  Tnder  a  Xew  Vcrrk 
statute  a  certain  certificate  was  declared  to 
be  •*  evidence  without  further  proof."'  Tfiese 
wordf*  were  construed  to  mean  that  the  cer- 
tificate was  proof  without  further  evidence. 


Albany  County  Savinirs  Bk.  v.  McCarty,  149 
X.  Y.71,  83.  43  N.  E    427    (1896). 

15.  I  Chamberlayne,  Evidence,  §  8;  Schloss 
V.  Creditors,  31  Cal.  201  1I866):  Powell  ▼. 
State.  101  Ga  9,  21,  29  S.  E  309,  65  Am 
St.  l?ep.  277  (1897)  ;  Perry  r.  Ehibuque,  etc., 
R.  Co..  36  Iowa.  102  (1872)  ;  Miles  v.  Edeleii, 
1  Diiv  (Ky.)  270  (1864):  Jastrzembski  v. 
Marxhaii.«»en,  120  Mich.  677,  683,  79  X  W. 
035  n899)  :  Buffalo,  etc.,  R  Co  v.  Keyno^ds, 
6  How  Pr  (X.  Y.)  96-98  (1851);  Hill  v. 
Watson.  10  S.  C.  268,  273  (1878)  "Evi- 
dence ia  the  medium  of  proof;  'proof  is  the 
effect  of  evidence."  People  v.  Beckwith,  108 
X.  Y    67,  73   iia88K 

'  1«.  1  Chamberlayne,  Evidence,  §§  8,  986. 
17.  1  Chamberlayne,  Evidence,  §  9. 


10-13  Law  of  Evidence.  4 

''  evidenca"  In  most  cases  the  classification  is,  as  it  were,  modai,  i.e.^  the 
classes  are  differentiated  according  to  the  mode  or  method  by  which  the  evidence 
operates  in  creating  belief  in  tlje  existence  of  a  given  fact,  e.g.,  direct  and 
circumstantial  evidence;  or  probative,  i.e.,  as  indicating  the  evidentiary  force 
—  belief-generating  effect  —  of  the  facts  in  question  as  related  to  the  facts 
involved  in  the  inquiry  —  as  material  evidence,  competent  evidence  and  the 
like.^* 

§  10.  [SubdiviBioiiB  of  Eyidence] ;  Admissible  Eyidence Evidence  which  the 

court  receives  in  the  course  of  a  trial,  or  might  properly  receive,  is  admissible 
evidence.  Admissible  evidence  relates  to  proof  of  three  classes  or  species  of 
facts!  (1)  Constituent,  or  res  gestae  facts;  (2 )  probative  or  evidentiary  facts; 
(3)  deliberative  facts. ^® 

§  11.  [Subdivisions  of  Eyidenoe] ;  Best  and  Secondary  Evidence. —  The  im- 
portant subject  of  **  best  and  secondary  "  evidence  indicates  no  absolute  division 
between  facts  of  one  class  and  facts  of  another.  The  classification,  in  any 
particular  case,  is  conditioned  upon  a  number  of  variables,  e.sr.,  the  evidence* 
which  it  is  fairly  within  the  power  of  a  proponent  to  produce,  the  nature  of 
the  case  or  investigation,  the  stage  of  the  trial,  the  state  of  the  evidence,  and 
the  like.  It,  therefore,  indicates  a  relative  rather  than  an  absolute  line  of  de- 
markation.  Such  division  of  relation  is  obviouslv  not  a  mle  of  law  or  even  a 
rule  of  procedure.  It  is  rather  a  guide  to  the  discretion  of  the  court  iu  admit- 
ting testimony,  i.e.,  a  canon  of  judicial  administration.^^ 

§  12.  [Subdivisioiui  of  Eyidenoe] ;  Competent  Evidence. —  Facts  which,  under 
these  rules  of  procedure  or  the  canons  of  administration,  will  be  considered  by  a 
judicial  tribunal,  have  been  designated  as  "  competent,"  ^^  though  the  term  has 
been  used  as  equivalent  to  sufficient  to  warrant  action  by  the  tribnnal.^- 

§  13.  [Subdivisions  of  Evidence] :  Conclusive  Evidence.^^ —  Where  the  evidence 
of  a  probative  fact  or  set  of  facts  amounts  to  a  demonstration  of  the  factum  pro- 
handum  to  which  it  is  directed,  where  the  evidence  is  uncontrovertible,  it  is 
said  tr  be  conclusive.**  This  conclusive  evidence  has  been  spoken  of  as 
"  either  a  presumption  of  law,  or  else  evidence  so  strong  as  to  overbear  all  other 
in  the  case  to  the  contrary."  ^^  Such  a  statement  would  be  appropriate,  in 
realitv,  onlv  of  a  mathematical  demonstration,  the  ultimate  ha«is  of  which  is 

18.  1   Chamberlayne,  Evidence,  §  10.  22.  1  ChamherlAvne.  Evidpnoe,  §  13:  Niles 

19.  1  ChamberlaTne,  Evidence,   §   11.  v   SprRsnie.  13  Towa,  IPft,  204   (1862) 

20.  1  Chamberlayne,  Evidence,  §§  12,  .339.  28.  1   Chamber! a vtip.  EvideT>oe.  §   14 

21.  1  Chamberlayne.  Evidence,  g  13:  Ryan  24.  Wood   v    Chapin,   13  N.   Y    50fl.  615, 
V.    Brigtol,    63    Conn.    26,    36.    27    Atl.    360  67  Am    Doc.  62,  Tv»r  Denio,  C.l.    (1856) 
(1893);  State  v.  Johnwn,  12  Minn.  476,  93  25.  Raupt  v  Poblnaan,  1  Rob    (NY.)  121, 
Am.  Dec  241  (1867) ;  Porter  v  Valentine.  18  127,  per  Robertson,  J.  (1863). 

Miflc   (X.  Y.)   213-215,  41  N.  Y.  Supp    607 
and  cases  cited  (1896). 


Subdivisions  of  Evid:&nce. 


§  14 


where  the  existence  of  the  thing  observed  as  distinguished  from  the  inferences 
to  be  drawn  from  it  —  being  a  sfate  of  consciousness,  cannot  admit  of  doubt.^^ 

§  14.  [Subdivisions  of  Evidence] ;  Direct  and  Circumstantial  Evidence.^' —  As 
commonly  used,  direct  evidence  is  the  immediate  perception  of  the  tribunal  or 
the  statement  of  a  witness  as  to  the  existence  of  a  constituent  fact.  Circum- 
stantial evidence  is  the  statement  of  a  witness  as  to  the  existence  of  a  fact  in 
some  degree  probative  as  to  the  existence  of  a  constituent  fact.  The  distinction 
is  generally  regarded  as  important.  Where  a  witness  testities  to  the  existence 
of  a  res  gestae  fact  his  testimony  is  direct.  Where,  on  the  contrary,  he 
testifies  to  a  probative  fact,  i.e.,  to  a  fact  which,  either  alone  or  in  connection 
with  other  facts,  renders  probable  the  existence  of  a  res  gestae  fact,  the  evidence 
is  circumstantial.  "  Evidence  is  of  two  kinds:  That  which,  if  true,  directly 
proves  the  fact  in  issue;  and  that  which  proves  another  fact  from  which  the 
fact  in  issue  may  be  inferred.''  *®  The  distinction  seems  confusing  and  mislead- 
ing rather  than  helpful.  Tt  is  an  attempt  to  turn  a  diflFerence  in  degree  of  im- 
mediateness  in  proving  a  res  gestae  fact  into  a  difference  in  kind  or  nature  of 
evidence  itself.*'  The  value  of  the  distinction  does  not  apparently  compensate 
for  the  danger  involved  in  emphasizing  it,  and  it  might  readily  be  abandoned 
without  injury  to  any  interests  of  judicial  administration.*^^ 


S8.  1  Chamberlajne,  Evidence,  §  14.  The 
phrase,  conclusive  evidence,  nuiy  be  used  to 
state  a  propceition  as  to  which  the  law  of 
evidence  has  nothing  whatever  to  do,  though 
couehed  in  the  appropriate  phra»eology  of 
the  subject;  —  the  equivalence  Ijetween  two 
things  prescribed  by  the  substantive  law. 
Thus,  the  rule  oi  substantive  law  that  pre- 
scriptive user  of  a  non-corporeal  heredita- 
ment for  a  period  of  twenty  years  bari»  the 
right  of  action,  may  be  announced  by  say- 
ing that  proof  of  such  a  user  is  conclusive 
evidence  of  a  lost  grant,  or  by  the  equiva- 
lent expression  that  a  lost  grant  is  conclu- 
sively presumed  from  the  fact  of  such  user. 
8ee  Wallace  r.  Fletcher,  30  N.  H  434  (1855). 

87.  1  Chamberlayne.  Evidence,  §  15. 

S8.  Hart  v.  Newland,  10  N.  C.  122,  123 
(1824);  West  r.  SUte,  76  Ala.  08  (1884); 
Terr.  v.  Fagan,  3  Dak.  119,  13  X  W.  568 
(1882);  Reed's  Case,  I  Cen.  L.  J  (Me.)  210 
(1874);  Com.  17.  Webster,  5  Cush  (Mass.) 
295,  310,  52  Am.  Dec.  711  (1850):  McCanA 
V.  State,  13  Smedes  &  M.  (Miss.)  471 
(1850);  SUte  r.  Avery,  113  Mo.  475,  21 
N.  W.  193  0802);  CuVran  tr.  Percival.  21 
Neb.  434,  .32  X.  W.  213  (1887);  State  v. 
Slingerland,  10  Xev.  135,  7  Pac.  280  ( I8S5) ; 
Pease  v.  Smith,  61  N.  Y.  477  (1S75);  Bash 
V.  Bash,  9  Pa.  Si.  260  (1848) ;  Lancaster.  t\ 


State,  01  Tenn.  267,  18  S.  W.  777  (1891); 
U.  S.  V  Cole,  5  ^IcLean  (U.  S.)  513,  Fed. 
Cas.  No.  14,8,32  (18.53);  U.  S.  v.  Gilbert,  2 
Sumn.  (U.  S)  10,  Fed.  Cas.  No.  15,204 
( 1834 ) 

''Direct  or  positiTe  evidence  is  when  a 
witness  can  be  called  to  te«iitify  to  the  pre- 
cise fact  which  is  the  subject  of  the  isftue  on 
trial.'*  Com  r.  Webster,  supra,  per  .Shaw, 
C.J. 

Circumstantial  not  cumulative  as  regads 
direct  evidence. —  Evidence  tending,  circum- 
stantially, to  establish  a  fact  in  issue  is  not 
cumulative  as  regards  direct  evidence  as  to 
the  same  fact.  Vardeman  r.  Byrne,  7  How. 
(Miss.)   865    (1843). 

29.  1  Chamb.,  Ev.,  §  15.  A  fact  proved 
by  a  legitimate  inference  is  proved  no  less 
than  when  it  is  directiv  sworn  to.  Dovle  v, 
Boston,  etc..  Ry.  Co,   145  Mass.  386   (188R). 

SO.  See  di9ou(«8ion  in  1  Chamb.,  Ev.,  §  15. 
This  has  been  done  by  Stephen.  See  Dig. 
Law  of  Ev.,  art.  1. 

Circumstantial  evidence  is  not  of  second* 
ary  importance  to  direct  or  positive  evi- 
dence. All  evidence  is  largely  circumstan- 
tial and  even  when  most  direct  it  depends 
upon  circumstances  for  its  credibility,  weight 
and  effect.  No  human  testimony  is  superior 
to  doubt  even  in  eases  of  the  most  direct 


§§  15-17 
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§  15.  [Subdiyisions  of  ETidence];  Material  Evidence.^^ — Where  a  fact  of- 
fered in  evidence  is  not  merely  relevant,  in  the  logical  sense,  but  presents  the 
cogency  of  probative  force  required  for  affirmative  action  on  the  part  of  the 
tribunal,^^  it  is  '*  material  evidence."  ^^ 

§  16.  [Subdivisiong  of  ETidence];  Oral  and  Documentary  Evidence;  Docu- 
ment Defined.^^ —  J3v  '•  document ''  is  denoted  the  union  of  a  material  sub- 
stance  and  the  written  language  carried  by  it.  A  document  is  a  physical 
thing — a  piece  of  paper,  parchment,  any  material  substance,  and  this  physi- 
cal, material  thing  is  a  vehicle,  instrument  or  means  by  which  thought  is  pre- 
sented to  the  mind.  Both  of  these  ideas  are  essential  to  the  conception  of  the 
term  '*  document.'*  A  blank  sheet  of  paper  would  not  be  a  document.  The 
oral  testimony  of  a  witness  —  though  it  convey  thought,  is  not  a  document. 
The  stenographic  notes  by  which  the  testimony  of  the  witness  has  been  placed 
upon  paper  would  probably  constitute  the  paper  containing  them  a  document. 
When  these  notes  are  transcribed  into  the  ordinary  written,  typewritten  or 
printed  characters  of  language,  the  material  substance  carryiqg  the  thoughts  so 
represented  is  clearly  one.  It  is  this  combination  of  a  material  substance  and 
its  conveyance  of  thought  which  constitutes  the  esseutial  feature  of  a  document. 
In  other  words,  the  term  "  d(X?ument  "  will  be  limited  to  writings  in  the  present 
treatise. ^^  No  restriction  exists  as  to  the  material  substance  which  may  thus 
convey  thought.^® 

§  17.  [Subdivisions  of  Evidence];  Difficulty  of  Eemoval.^^ — Practical  con- 


proof.  It  its  always  possible  that  witnesses 
may  err  unintentionally  or  may  corruptly 
falsify  their  testimony  for  reasons  which  are 
at  the  time  not  apparent  and  not  known. 
If  the  law  required  mathematical  certainty 
either  as  to  matters  of  fact  or  as  to  the  con- 
clusions drawn  by  the  courts  and  juries  the 
enforcement  of  law  would  l>e  impossible.  Ex 
parte  Jeffries,  7  Ok  la  Crim.  Hep.  544,  124 
Pac.  924,  41   L.   H.  A.  X.  S    74»    (1012).. 

31.  I   Chamber layne,   Evidence.  §   16 

32.  2  C'liamber layne.   Evidence,  §  903, 

33.  1  Chaml)erlayne,  Evidence,  §  16:  Por- 
ter r.  Valentine,  IS  MIsc  (N.  Y.|  213,  41 
N    Y.   Supp.  507    M896) 

While  *'  material "  implies  an  additional 
logical  persuasiveness  to  that  necessarily 
carried  by  the  term  relevant,  *•  immaterial  " 
and  *•  irrelevant,"  as  generally  used,  are 
practically  synonymous.  What  fact*  are 
material  to  any  inquiry  will  he  fou^d  to  be 
determined  by  the  nature  of  the  ri;j;ht  or 
liability  asserted,  i.e.,  so  far  as  this  is  ex- 
pressed in  terms  of  fact,  by  the  component 
facts  of  the  case  The  existence  of  these 
component  facts  differentiates  the  rea  gestae 


facts  into  those  which  are  the  material,  i.e., 
conbtituent,  and  those  which  are  not.  1 
Chamb.,  Ev.,  §  16. 

34.  I  Chamberlayne,  Evidence,  §  17. 

35.  1  Chamberlayne,  Evidence,  §  17.  Such 
a  limitation  of  the  characters  on  a  document 
to  language  —  which  conveys  thought,  rather 
than  to  marks  or  s^Tubols  which  merely 
suggest  it,  from  the  existence  of  which  it 
mav  reasonably  be  inferred  —  seems  to  be  in 
the  direction  of  clearness  and  precision  in 
terminolojrv.  Unless  this  limitation  be 
adopted,  the  whole  definition  of  document 
at  once  becomes  involved  in  a  fog  —  as  is 
abundantly  shown  by  the  interesting  specu- 
lations of  Bentham  and  Mr.  Gul$on*s  com- 
mentaries upon  them.  (See  1  Chamb.,  Ev., 
§§  23,  27.)  The  limitation  to  language  is 
also  in  the  interest  of  symmetry  and  har- 
mony in  the  subject  itself      1   Chamb.,  Ev., 

§   17 

36.  1  Chamberlayne,  Eviden'ce,  §  17:  Row- 
land V.  Burton.  2  Harr.  (Del.)  288  (1837), 
wood;  Kendall  v.  Field,  14  Me.  30  (1886), 
wood. 

37.  1  -Chamberla5'ne,  Evidence;  §  19. 


I" 


Subdivisions  of  Evidence. 


§§  18,19 


siderations  of  convenience  may,  as  a  matter  of  administration,  excuse  the  physi- 
cal production  of  a  document  where  its  size,  weight  or  immobility  are  such  as 
to  render  it  difficult,  if  not  impossible,  to  afford  the  court  and  jury  actual 
personal  inspection  of  it.  In  such  cases,  as  is  more  fully  stated  elsewhere,^® 
the  court  may  take  a  view  or  permit  the  jury  to  take  one  if  this  seems  the  more 
satisfactory  course;  or,  witnesses  may  be  permitted  to  testify  as  to  the  con- 
tents,'® or  a  copy,*^  by  photographic  or  other  means,  may,  upon  proper  identi- 
fication, be  introduced  in  evidence.  But  this  inconvenience  of  production  in 
no  wav  affects  the  fact  that,  whatever  mav  be  the  material  substance,  it  is,  so 
long  as  it  conveys  thought,  a  document.  Up  to  this  point,  haimony  exists 
among  the  authorities. 

§  18.  [Snbdiyisions  of  Evidence];  Symbolical  Representation  of  Thought. — 
For  practical  purposes  the  sole  method  by  which  thought  may  properly  be  said 
to  be  conveyed  with  a  reasonable  approximation  to  clearness  and  accuracy  from 
one  mind  to  another,  is  by  the  use  of  language.  It  would  seem  appropriate 
therefore  that  the  use  of  written  language  should  be  the  sole  means  of  conveying 
thought  which,  w^hen  joined  with  a  material  substance,  shall  be  deemed  to  con- 
stitute a  document.^* 

§  19.  [Subdivisions  of  Evidence];  Proper  Scope  of  Doeumentary  Evidence.— 

To  sum  up  the  results  of  examination  into  the  proper  scope  of  "  documentary 
evidence,''  •**  and  state  the  conclusions  reached,  it  may  be  taken  (1)  that  as  a 
species  of  evidence,  a  classification  into  oral  evidence  and  documentary  evidence 
would  be  of  little  or  no  value.  (2)  That  as  a  medium  of  proof,  documents  have 
a  recognized  and  valuable  place,  sharing  with  the  oral  testimony  of  witnesses 
and  w^ith  perception  the  class  of  media  of  proof.  (3)  That  the  oral  testimony 
of  witnesses  is  properly  confined  to  the  psychological  facts,  such  as  thought, 
and  the  like,  which  are  conveyed  to  the  tribunal  by  means  of  oral  testimony, 
i.e.,  the  verbal  statements  of  witnesses.  (4)  That  "  documentary  evidence  " 
is  confined  to  such  psychological  facts,  including  thought  and  the  like,  as  are 
conveyed  to  the  consciousness  of  the  tribunal  bv  the  medium  of  written  Ian- 
guage  carried  by  any  material  substance.  (5) That  the  third  medium  of  proof, 
perception,^^  may  properly  be  used  to  denote  all  physical  facts,  including  the 


.  See  Evidence  by  Perception,  post  CK 
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I  Tracy  Peerage  Case,  10  CI.  &  Fin. 
154,  ISO  (1S43).  But  the  difficulty  of  re> 
moval  must  affirmatively  appear;  otherwise 
the  evidence  wiU  be  rejected.  Jonen  t*.  Tarle- 
ton,  i)  M.  k  W.  e75.  677.  per  Parke,  B 
(1842). 

40..S1aney  v.  Wade,  1  Myl.  A  C.  338 
(1835). 

41.  1  Chamberlayne,  Evidence,  §  20.  The 
baggage  check  attached  to  a  trunk  andf^ar- 


ryinpr  a  niimber  suiargefttB  the  thotij^ht  of  a 
corresponding  nnmber  which  may  serve  to 
identify  the  proper  claimant  Yet  neither 
thift,  nor  any  similar  sn^^efltions  apparently 
suffice  to  make  the  check  Buch  a  convcA'or  of 

■ 

thonorht  af«  to  constitute  it  a  document. 
**  The  ta|2r  referred  to  ivas  not  a  document} 
hut  an  object  to  he  identified."  Com.  «. 
MorrcU,  Oft  Mass.  542    (1868) 

42.  1    Chamberlayne.   Evidence,   §§    21-^4. 

43.  See  Evidence  by  Perception,  post  Chap- 
ter LX. 


§§  20,21 


Law  of  Evidence. 


8 


expression  or  manifestation  of  psychological  facts,  whether  the  immediate 
source  of  these  facts  is  a  person  or  thing,  which  the  court  perceives  by  the  use 
of  its  own  senses.  It  may  be  added  that  in  connection  with  the  treatment  of 
documents  as  a  medium  of  proof,  it  has  seemed  appropriate  to  treat  the  re- 
quirements  of  substantive  law  or  various  branches  of  procedure  especially  af- 
fecting the  use  of  documents  and  their  distinctive  eifect  in  evidence,  under 
this  heading  of  documentary  evidence.** 

§  20.  [Subdivisions  of  Evidence];  Positive  and  Negative  Evidence.^' — The 

term  **  positive  evidence  "  has  been  used  as  synonymous  with  "  direct."  *•  A 
more  accurate  use  of  the  term  *'  positive  "  is  that  by  which  it  is  employed  as 
opposed  to  '*  n^ative  " —  positive  evidence  being  defined  as  direct  evidence 
as  to  the  existence  of  an  jalleged  fact,  ^negative  evidence  being  used  to  indicate 
the  case  where  a.  tribunal  is  asked  to  infer  the  nonexistence  of  the  fact  in  ques- 
tion from  the  cii-cumstance  that  the  witness  did  not  perceive  it.*^  Certainly 
the  distinction  is  of  little  if  any  practical  importance. 

§  21.  [Subdivisions  of  Evidence];  Seal  and  Personal  Evidence.*^ — The  dis- 
tinction between  real  and  personal  evidence  has  proved  one  fertile  in  confusion. 
The  fundamental  difficulty  does  not  lie  in  the  main  line  of  cleavage  —  real  evi- 
dence, on  the  oaaehand*  being  the  evidence  furnished  by  things  —  Latin,  res; 
personal  on  the  other,  being  evidence  furnished  by  persons,  as  this  distinction 
was  originally  formulated  by  Beutham.  The  distinction  between  real  and 
personal  evidence  is  thus  stated  by  Bentham :  "  Personal  evidence,  that  which 
is  afforded  by  some  human  being  —  by  a  being  belonging  to  the  class  of  per- 
sons; real  evidence,  that  which  is  aflForded  by  a  being  belonging,  not  to  the 
class  of  persons,  but  to  the  class  of  things." 

This  distinction  has  been  confused  by  Mr.  Best  by  attempting  to  make  the 
distinction  depend  on  whether  the  evidence  is  furnished  by  the  testimony  of 
a  witness  or  bv  perception  of  the  tribunal ;  and  by  making  a  distinction  between 
evidence  which  is  voluntarv  and  that  which  is  involuntarw 

It  seems  the  better  rule  to  follow  to  hold  that  that  which  the  tribunal  per- 


44.  1   ChamberlavTie,  Evidence.  §  25. 

45.  1  Chamberlayne  Evidence,  g  26. 

46.  David  v.  Curry,  2  Bibb  (Ky  )  238 
(ISIO)  :  Cooper  r.  Holmes,  71  Md  20,  281,  17 
Atl.  711  (18S9);  Com.  r.  Web»ter,  5  Ciish 
(Mass.)  295,  310  (1850):  Niles  v,  Rhodes. 
7  Mich.  374  (18.">n):  Pease  v  Smith,  61 
tH.  Y.  477,  484  (1876)  :  Bash  v.  Baah.  ft  Pa 
St  260,  262  (1848).  "positive"  and  -clear 
and  satisfactory."  See  also  Schrack  v.  Mc- 
Knight,  84  Pa.  St.  26,  30  (1877),  "positive" 
and  **  satisfactory  " 

47.  Falkner    v.    Behr,    75    Ga.  2671,    674 
(1885).     rilu8traiion.—  The    distinction    be- 
tween positive  and  negative  testimony  may 


be  illustrated  thus:  It  is  positive  to  say 
that  a  thing  did  or  did  not  happen;  it  is 
negative  to  say  that  a  witness  did  not  see 
or  know  of  an  event's  having  transpired. 
McConnell  v    State,  67  Ga.  633   (1881). 

Although  positive  testimony  will  outweigh 
negative  testimony  still  testimony  by  men 
that  no  warning  was  given  when  the  wit- 
nesses were  in  a  position  to  hear  one  if  it 
had  been  given  is  not  purely  negative  but  is 
sufficient  to  justify  a  verdict  which  the  ap- 
pellate court  will  not  set  aside  on  appeal. 
P.  B.  &  \V  S  R.  V  Gatta,  4  Boyce  (Del.)  38. 
85  Atl    721,  47  L.  H.  A.   fX   S.)  932  (1913). 

48.  1    Chamberlayne,   Evidence,   §§   27--31. 


9  Secondaby  Meaninos.  §  22 

ceives  of  an  evidentiary  nature  furnished  by  a  thing,  a  physical  object,  is  real 
evidence;  that  which  it  perceives  of  an  evidentiary  nature  furnished  by  a 
person,  is  personal  evidence.  In  other  words,  that  evidence  is  personal  which 
is  furnished  to  the  tribunal  by  t^^^^<^f!^^J^^  evidence,  that  which  is  fur- 
nished to  the  tribunal  by  things.'  If  this  mental  concept  of  the  viewpoint  of 
the  tribunal  be  abandoned,  the  distinction  has  no  value,  and  only  confusion 
results  from  its  use.  Thus  the  physical  aspect  of  persons  who  appear  before 
the  tribunal  is  personal  and  not  real  as  it  emanates  from  persons  and  so  of  evi- 
dence of  involuntary  acts. 

§  22.  Secondary  Meanings  of  the  Term  "  Evidence.''  *^ —  It  seems  appropriate 
that  the  subsidiary  or  secondary  meaning  of  the  term  ''  evidence,"  that  is  evi- 
dence treated  as  a  science,  or  regarded  as  an  art  should  receive  brief  attention 
at  this  point.  This  subordination  must  be  understood  as  merely  relative  to 
the  purposes  of  a  particular  treatise.  Jurisprudence  stands  sorely  in  need  of 
a  science  of  evidence.  Judicial  administration,  both  in  the  work  of  trial  and 
appellate  courts  would  be  greatly  facilitated  and  expedited  were  the  art  of  evi- 
dence more  clearly  formulated  and  better  understood  by  the  vast  majority  of 
practitioners.  The  rules  and  practical  administration  of  evidence  —  the  law 
of  evidence  —  may  fairly  be  defined  as  being  that  part  of  the  doing  of  judicial 
justice  which  concerns  itself  with  the  ascertainment  of  truth.  *  That  justice 
should  be  done  in  any  case  it  is  first  essential  that  the  truth  of  the  matter  be 
ascertained.  It  is  as  to  this  preliminary  requisite  to  the  just  action  of  any 
tribunal  with  which  the  law  of  evidence,  whether  regarded  as  a  science  or  as 
an  art,  exclusively  concerns  itself.  The  object  of  the  law  of  evidence  is, 
therefore,  that  of  all  scientific  inquiry  —  the  establishment  of  truth  by  the  use 
of  the  perceptive  and  reasoning  faculties. 

Substantive  law  is  in  the  nature  of  things  comparatively  distinct  but  sub- 
stantive law  has  much  direct  influence  on  the  law  of  evidence  introducing  its 
considerations  of  public  policy  and  the  rights  of  the  parties.  Substantive  law 
had  further  much  concealed  influence  on  evidence  and  the  instances  in  w^hich 
this  is  done,  are  most  frequently  introduced  by  the  phrase  **  evidence  is  ad- 
missible to  prove "  or  "  evidence  is  not  admissible  to  prove "  a  given  fact. 
The  peculiarity  is  that  in  many  such  cases,  the  evidentiary  fact,  the  factum 
prolans,  is  well  calculated  to  prove  the  fact  to  the  proof  of  which  it  la  directed, 
i.  e.,  the  factum  probandum.  The  real  cause  for  rejecting  the  former  fact  is 
that  the  latter  fact  is  not  provable  under  the  rules  of  substantive  law,  or  that 
the  ultimate  factum  probandum  —  the  const-ituent  fact  at  the  end  of  the  chain 
of  probative  facts  would  be  excluded  by  these  rules.  The  real  difficulty  lies  in 
a  failure  to  distinguish  accurately  between  the  function  of  a  probative  fact  and 
that  of  a  constituent  one. 

40.  I  Chamberlajne,  Evidence^  §$  32-37. 


OHAPTEft  n. 

PACTS. 

Fact  defined,  23.  '       ^ 

Matter  of  fact,  24. 

Matter  of  law,  25. 

Matter  of  opinion,  26.  ,  ...  ' 

Classification  of  facts,  physical  or  psychological,  27. 

simple  and  compound,  28. 

component  facts,  29. 

component  and  probative,  30. 

res  gestae  and  constituent,  31. 

compound,  component  .and  constituent,  32. 

positive  and  negative,  33. 

principal  and  probative,  34. 

states  and  events,  35.  ' 
Relevancy,  3G. 
Constitutionality  of  statute  declaring  effect  of  certain  facts,  37. 

§  23.  "  Fact "  Befined. —  Scientificallv  speaking,  a  fact  is  that  which  exists 
—  either  in  the  world  of  matter  or  in  that  of  mind.  **  We  mav  define  a  fact  as 
a  reality  of  nature,  existing  or  perceptible  in  the  present  or  the  past,  and  hav- 
ing its  seat  either  in  matter  or  in  mind.''  ^ 

§  24.  ''Matter  of  Fact." — For  judicial  purposes,  ^' f act "  as  a  genus,  is 
divided  into  three  species  (1)  matter  of  law,  (2)  matter  of  opinion,  and  (3) 
matter  of  fact.  Xo  verv  clear  differentiae  indicate  these  several  species. 
It  mav  be  said  that  whatever  falls  within  the  genus  "  fact "  which  is  not 
clearly  "  matter  of  law  "  or  "  matter  of  opinion  "  is  properly  classed  as  ''  matr 
ter  of  fact."  2 

§  25.  Matter  of  Law. —  The  existence  of  a  rule  of  foreign  law  is,  by  the 
great  weight  of  authority,^  a  question  of  fact.  But  it  is  othei-wise  as  to  niles 
of  municipal  or  domestic  law.  Knowledge  and  enforcement  of  these  laws  is,  so 
far  as  the  judge  is  concerned,  part  of  the  judicial  office.  It  has  seemed  wis^, 
party  as  conducive  to  the  proper  demarcation  of  the  respective  provinces  of 
the  court  and  jury/  to  segregate  such  matters  of  fact  from  facts  of  a  different ' 
relation  to  the  administration  of  jlustice  under  the. general  term  "matter  of 
law."  5 

1.  1  Chamberlayne,  Evidence,  §§  38,  39.  C   KChAmberlaTme,  Evidence,  §  67  et  b^. 

2.  1  Chamberlayne.  Evidence.  §  40.  6.  1  Chamberlayne,  Evidence,  §  41. 
8.  1  Chamber  lay  ne.  Evidence,  §  154  et  seq. 

in 


11  Classipication.  §§  26-29 

§  26.  ICatter  of  Opinion. — '^  Matter  of  opinion^  not  being  disputed  questions 
of  fact,  are  general  propositions  or  theorems  relating  to  laws  of  nature  or  mind, 
principles  and  rules  qf^humau  conduct,  future. prbbabilitieSj  deductions  from 
hypotheses  and  the  like,  about  which  a  doubt  may  reasonably  exist.  All  doubt- 
ful questions,  whether  of  speculation  or  practice,  are  matter  of  opinion.  With 
regard  to  these,  the  ultimate  source  of  our  belief  is  always  a  process  of  rea- 
soning.    ^ 

§  27.  Classification  of  Facts ;  PhyBical  or  Psycliological —  Classifying  facts  in 
general,  according  to  whether  they  are  within  or  without  the  body  of  the  ob- 
server, they  may  be  divided  into  (1)  physical,  of  which  the  knowledge  of  the 
observer  comes  through  the  perception  of  the  senses;  and  (2)  psychological, 
comprising  feelings,  emotions  and  other  phases  of  the  mind  of  which  the 
latter  is  intuitively  aware.  It  may  well  be  that  the  mind  is  aware  only  of 
changes  in  its  states  of  consciousness.^ 

§  28.  [ClaMiflcation  of  Facts] ;  Simple  and  Compound —  Facts  of  a  compara- 
tively simple  nature  may  unite  to  form  compound  facts  of  a  greater  degree  of 
complexity,  these  in  turn  joining  with  others  to  form  a  fact  still  more  involved, 
and  so  on  to  an  indefinite  extent.  An  absolutely  simple,  uncompounded,  in- 
divisible fact  apparently  does  not  exist  in  nature  as  commonly  presented  to 
perception.  Even  the  simplest  act  to  which  a  single  namc^  is  attached  in  lan- 
guage as  of  a  unit  is  in  reality  upon  closer  inspection  found  to  be  a  series  of 
collection  of  simpler  acts.®  "  In  theory  we  can  conceive  a  fact  absolutely 
simple;  for  example,  the  existence  of  an  atom  in  a  state  of  rest,  an  instanta- 
neous perception  of  the  mind,  etc.  In  practice,  there  is  nothing  of  this  kind ; 
a  fact,  though  it  may  be  spoken  of  as  a  single  fact,  is  still  in  reality  an  aggro- 
gate  of  facts." 

While  this  is  essentially  true,  it  has  been  deemed  practically  expedient  to 
treat  as  a  simple  fact  any  existing  state  of  matter  or  mind  which  may  be  ascer- 
tained or  verified  by  a  single  act  of  perception  or  intuitive  consciousness.® 

§  29.  [Classification  of  Facts] ;  Component  Facts —  In  any  investigation,  judi- 
cial or  other,  in  which  the  existence  of  a  right  is  claimed  or  a  liability  asserted, 
the  truth  of  certain  special  facts  which,  when  united,  make  up  or  compose  such 
right  or  liability,  is  necessarily  involved.  If  seems  proper  to  designate  these 
facts  as  component.     Proof  of  these  facts  is  absolutely  essential  to  proof  of 

6.  1  Chambcrlayno,  Evidence,  §  42.  issue  the  circumstances  attending  his  acts  are 
Lewis,  Authority  on  Matters  of  Opinion,  c.      competent  evidence  of  it  and  also  his  own 

1,  §  1.  testimonr  as  to  his  motive,  purpose  and  intent 

7.  Phytioloi^cal  Facts. —  Tt  has  seemed  best  is  also  competent.  Eckerd  v.  Weve,  85  Kan. 
to  claasiiy  physiological  with  physical  facts,  752,  118  Pac.  870,  38  L.  R.  A.  (N.  S.)  516 
!  Chamberlayne,  Evidence,  §  43.  (1911). 

Proof  of  coaditlon  of  ndnd. —  Where'*4:he  S.  I  Chamberlayne,  Evidence,  §  44. 

condition  or  state  oi  mrnd  of  a  party  is  in         9.  1  Chamberlayne,  Evidence,  §  45. 


§§  30-32  Facts.  12 

the  proposition  submitted  to  investigatipn.  They,  or  more  properly,  their  ex- 
istence is  essential  to  the  truth  of  the  proposition  in  issue.*" 

§  30.  [Classification  of  Facts] ;  Component  and  Probative —  The  relation  be- 
tween a  compound  fact  and  its  component  facts  is  essentially  different  from 
that  between  an  evidentiary  and  a  principal  oue,  between  a  factum  probans  and 
a  factum  probanduni  whatever  be  the  degree  of  approximation  to  the  res 
gastae  and  through  these  and  the  component  facts  to  the  proposition  in  issue. 
First,  a  component  fact  is  comprised  in,  and  part  of,  its  compound  fact.  The 
latter,  at  least  in  its  present  form,  does  not  exist  unless  the  component  fact 
also  exists.  If  the.  compound  fact  exists,  its  component  facts,  of  necessity, 
also  exist. 

On  the  contrary,  a  probative  or  evidentiary  fact  {factum  probans)  is  some- 
thing extrinsic  to  and  entirely  outside  of  the  principal  fact  {factum  proban- 
dum)^  it  is  externalized  as  part  of  objective  nature.  The  evidentiary  or  pro- 
bative fact  may  exist  and  the  principal  fact  not  exist;  or,  on  the  contrary,  the 
probative  fact  may  not  be  true  and  the  factum  probandum  still  exist.  *^ 

§  31.  [Classification  of  Facts] ;  Bes  Gestae  and  Constituent. —  The  res  gestae 
of  a  judicial  inquiry  are  that  portion  of  the  natural  occurrences,  a  portion,  as 
it  were,  of  the  world's  aggregate  of  happenings  or  existences,  out  of  which 
the  riirht  claimed  or  liability  asserted  comes  into  being.  Constituent  facts  are 
those  among  the  res  gestae  facts  which  are  material  to  the  existence  of  this 
riarht  or  liabilitv.'^ 

§  32.  [Classification  of  Facts] ;  Compound,  Component  and  Constituent The 

relation  of  the  component  facts  to  the  compound  proposition  —  of  the  facts  in 
issue  to  the  issue  itself  —  is  a  matter  of  law.  The  existence  of  these  com- 
ponent facts  is  part  of  the  definition,  in  point  of  law,  of  the  main  proposition, 
i.e.,  of  the  issue.  These  component  facts  are  the  requirements  of  substantive 
law  expressed  in  terms  of  fact,  they  establish  the  legal  standard  up  to  which 
the  facts  proved  in  the  case  are  to  come  in  order  to  establish  the  truth  of  the 
main  propositiim  asserted. 

The  constituent  facts  constitute  the  final  or  primary  facts,  to  which,  when 
established  to  their  satisfaction,  the  court  or  jury,  as  the  case  may  be,  will 
apply  the  rule  of  law  involved  in  the  main  proposition  —  the  issue.  In  other 
words,  component  facts  are  part  •of  the  rule,  furnished  by  the  court,  and  ap- 
plied by  it  or  by  the  jury.  The  constituent  facts  are  those  to  which  the  rule 
is  applied.^^ 

10.  1  Chamberlayne,  Evidence,  §  45.  rated   by  evidence   of  other  witneaseB  that 

11.  1  Chamberlayne,  Evidence,  §  46.  men  were  seen  in  the  places  where  the  ac- 
la.  1  Chamberlayne,  Evidence,  §§  47,  48.  complice  said  they  were  who  looked  like  the 
7or  example. —  An  accomplice  may  testify  accused.    Grant   v.   8tate»  Tex.   Crim.   Rep. 

as  to  the  plans  of  the  conspirators  before  148  S.  W.  760,  42  L.  R.  A.  (N.  S.)  428  (1912) 

the  crime  and  what  they  intended  to  do  with  citiqg^  text. 

the  money  they  expected  to  steal  from  the         13<  1  Chamberlayno,  Evidenoe,  ||  46,  49. 
▼ictim.    So  his  testimony  may  be  corrobo- 


13  CLAssiFiCATioiir.  §§  38,34 

§  88.  [Claatification  of  Facts];  Positive  and  HegatiTe.^^ — It  has  been  said 
by  high  authority  ^^  that  all  facts  may  be  classified  as  positive  or  negative. 
This  statement  is  true  rather  of  propositions  than  of  facts.  In  the  nature  of 
things,  all  facts  must  be  positive.  For,  as  Bentham  more  accurately  says/^ 
'*  the  only  really  existing  facts  are  positive  facts.  A  negative  fact  is  the  non- 
existence of  a  positive  one,  and  nothing  more.  But  it  is  otherwise  of  proposi- 
tions of  fact.  We  may,  and  frequently  do,  predicate,  both  in  judicial  or  other 
inquiries,  the  nonexistence  of  a  fact."  A  proposition,  negative  in  form,  may 
well  be  positive  in  substance;  a  statement  in  form  positive,  may 
in  reality  be  negative.  Indeed,  the  same  proposition  may  be  made  positive  or 
negative  at  will  —  it  being  obvious  that  it  is  not  material  to  the  meaning 
whether  the  existence  of  a  fact  be  aiBiined  or  its  nonexistence  be  denied ;  or 
whether  its  nonexistence  be  affirmed  or  its  existence  be  denied.  The  proposi- 
tion, in  either  form,  is  positive  in  the  first  case  and  negative  in  the  second. 
It  is  for  this  reason  that  one  who  testifies  to  a  positive  fact,  e.g.,  that  he  no- 
ticed a  certain  detail  of  an  accident,  is  deemed,  as  a  rule,  more  credible  than 
he  who  affirms  the  negative  fact  that  it  did  not  occur. 

The  most  that  can  be  clone  in  the  way  of  proof  of  the  negative  fact  — or,  if  the 
expression  be  preferred,  the  disproof  of  the  correlative  positive  —  is  the  proof 
of  some  positive  fact,  the  existence  of  which  is  inconsistent  with  the  existence  of 
the  correlative  positive  fact,  and  then  infer  the  nonexistence  of  the  latter  from 
the  existence  of  the  former.  In  other  words,  while  a  negative  fact  presents 
peculiar  difficulties  in  the  way  of  direct  proof,  it  may  be  established  inferen- 
tially  or,  by  the  more  customary  phrase,  circumstantially. 

§  34.  [Classification  of  Facts]  ;  Principal  and  Probative.^'^ —  According  to  the 
classification  adopted  by  Bentham  the  distinction  between  a  principal  and  an 
evidentiary  fact  is  that  between  a  factum  probandum  and  a  factum  probans. 
The  relation  is  not  as  to  the  proposition  in  issue  but  as  to  the  two  facts  —  the 
fact  to  be  proved  and  the  fact  offered  as  proving  or  assisting  to  prove  it.  In 
other  words  the  principal  fact  is  not  a  principal  fact  as  related  to  the  issue 
but  as  related  to  the  evidentiary  or  probative  fact.  "  In  every  case,  there- 
fore, of  circumstantial  evidence,  there  are  always  at  least  two  facts  to  be 
considered  —  1.  The  factum  probandum,  or  say,  the  principal  fact  —  the  fact, 
the  existence  of  which  is  supposed  or  proposed  to  be  proved  —  the  fact  evi- 
denced to,  the  fact  which  is  the  subject  of  proof.  2.  The  factum  proJ>ans  — 
the  evidentiary  fact  —  the  fact  from  the  evidence  of  which  that  of  the  factum 
probandum  is  Inferred. 

An  anomaly  of  code  pleading  may  make  such  a  statement  inaccurate.  As 
contrasted  with  common  law  pleading  and  statutory  pleading  which  adopts 
common  law  pleading  as  its  basis,  code  pleading,  distinctively  so  called,  states 

14.  1  Chamberlayne,  Evidence,  §  60.  17.  1  Chamberlayne,   Evidenee,  §§   51,   52. 

15.  Best,  Ev.,  §  13.  Bentham,  Rationale  of.  Jud.  Ev.,  bk.  V,  c.  1. 

16.  Rationale  of  Jud.  Ev.,  bk.  I,  §  50. 
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the  constituent  rather  than  the  component  facte;  This  circumBtiuiCd  itiust  be 
kept  constantly  in  mind  while  dealing  with  the  rulings  of  certain  courts.  ^^ 
The  ultimate  facta  probanda  are  these  constituent  facts.  Here  the  line  of 
proof  —  the  proper  subject  of  evidence  —  ceases.^**  Deliberative  facts,  in  the 
original  signiticance  of  the  term,  comprise  that  species  of  judicial  evidence 
which  assists  the  tribunal  in  weighing  the  truth  of  a  party's  contention  or  the 
credibility  of  the  witnesses  or  other  proof  by  which  it  is  established.  Delib- 
erative facts  enable  the  court  or  jury  to  exercise  adequately  and  accurately  the 
function  of  judging.  They  explain,  elucidate  or  qualify  the  probative  or  res 
gestae  facts  in  such  a  way  as  to  determine  the  evidentiary  weight  that  shall  be 
accorded  them.  They  are  placed,  as  it  were,  in  the  mental  scales,  together 
with  the  probative  or  res  gestce  facts  to  assist  in  striking  the  proper  balance. 
Such  facts  are  probative ;  but  possess  that  slight  degree  of  probative  relevancy 
which  may  properly  be  spoken  of  as  deliberative. 

§  35.  [Classification  of  Facts] ;  States  and  Events.^ —  Bentham  distinguishes, 
as  a  classification  of  facts,  between  events  and  states  of  things.*^  Best  adopts 
the  same  distinction  and  assigns  Bentham's  reasons  for  making  it.^^  "  By  an 
event,"  says  Best,  "  is  meant  some  motion  or  change  considered  as  having  come 
about  either  in  the  course  of  nature  or  through  the  agency  of  the  human  will, 
in  which  latter  case  it  is  called  an  act  or  action.  The  fall  of  a  tree,"  he  goes 
on,  "  is  an  event,  the  existence  of  a  tree  is  a  state  of  things,  but  both  are  alike 
facts."  The  essential  point  of  difference  here  indicated  is  that  between  mo- 
tion and  rest.  Whatever  embodies  motion  is  an  event ;  that  which  is  attended 
by  a  condition  of  rest  is  a  state  of  things.  Such  a  distinction  one  may  ven- 
ture to  observe,  with  deference  to  these  two  eminent  authorities  who  have 
placed  the  students  of  the  law  of  evidence  under  such  heavy  obligations,  is,  in 
reality,  superficial  and  inaccurate. 

From  the  standpoint  of  the  law  of  evidence,  however,  the  distinction  will 
continue  to  be  of  importance.  It  need  not  be  pointed  out  that  only  facts, 
however  numerous  or  complicated,  which  constitute  to  the  obsen^er,  whether 
a  witness  or  the  tribunal  itself,  present  existences  or  states  of  things,  can  be 
the  subject  of  perception  and,  consequently,  of  personal  knowledge.  Com- 
pleted events  can  be  learned  only  by  information  derived  from  others  —  results 
of  their  past  perception  of  what  were  to  them,  at  that  time,  continuing  states  of 
things. 

§  36.  Relevancy.23 —  The  relation  between  a  factum  probans  and  a  factum 
probandum  by  virtue  of  which  of  which  the  former  tends  to  establish  the  exist- 

13.  An  "ultimate  or  issuable  fact"  is  one  19.  Ca>^ood   v.    rarrell,    175   111.  480,   61 

essential  to  the  claim  or  defense,  and  which      N.  E.  775,  776   (1898). 
cannot  be  stricken  from  the  pleading  without  20.  1  Chamberlayne.  Evidence,  §  53. 

leaving  it  insufficient.    Meyer  v.  School  Diet.  21.  Rationale,  Jud.  Ev.,  bk  T,  47. 

No.  31,  4  8.  D.  420,  67  N.  W.  68,  69   (1893).  22.  Best,  Ev.,  §  13. 

28.  1  Chamberlayne,  Evidence,  §§  54-4)4. 
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ence  of  the  latter  is  logical  relevancy.     Objective  relevancy  is  a  relation  aris- 
ing in  the  world  of  matter,  as  distinguished  from  the  realm  of  mind.     Subjec- 
tive relevancy  deals  with  the  realm  of  mind.     It  is  chiefly  confined,  in  its 
operation,  to  judicial  evidence,^*  i.  e.,  to  the  oral  statements,  the  testimony 
of  witnesses,  given  in  court,  or  the  written  declarations  of  the  author  of  a 
document.     Relevancy  is  a  state  of  relation.     Unless  and  until  conditioned,  it 
may  well  be  regarded  as  a  link  connecting  any  given  fact  in  point  of  time,  with 
varying  degrees  of  remoteness,  with  all  other  facts,  prior  or  subsequent^  and  in 
all  directions  o^  space.     The  proponent  may  start  his  proof  of  a  material  res 
ge€t<B  fact  as  far  back  over  the  links  of  the  chain  of  causation  as  the  court, 
ander  all  the  circumstances  of  the  case,  shall  deem  not  too  remote  to  be  helpful 
to  him  or  the  jury.     He  may  then  prove  the  existence  of  the  several  links  in  the 
chain  until  the  ultimate  factum  probandttm,  the  res  gestce  fact  is  reached. 
This  is  the  direct  line  of  proof,  the  direct  lineal  relevancy.     Any  res  gestce 
fact  may  be  proved  in  this  way.     Establishing  the  direct  line  of  proof,  in  and 
of  itself,  makes  other  potentially  direct  relevancy  indirect  or  collateral.     It  is 
as  natural  and  inevitable  as  that  laying  out  and  constructing  a  road  should 
create  sides  for  it.     Other  relevant  relations  persist  but  in  a  subordinate,  col- 
lateral and  incidental  capacity.     As  Frederick  Pollock  says:     ''Facts  may  be 
relevant  to  one  another  not  onlv  when  thev  are  links  in  the  same  chain,  but 
when  they  are  links  in  two  chains  having  a  common  link  in  some  other  part  of 
their  length ;  that  is,  when  they  are  effects  of  the  same  cause  or  causes  of  the 
same  effect.     Relevancy  is  a  question  of  logic,  with  which  law,  either  in  its 
substantive  or  adjective  form  has  nothing  to  do.     The  only  test  is  that  of 
experience ;  and  to  follow  it,  presents  in  practice,  little,  if  any,  difficulty  except 
the  question  of  what  degree  of  probative  force  may  be  deemed  by  a  presiding 
judge  helpful  to  himself  and  to  the  jury.     The  probative  relation  of  a  delib- 
erative fact  to  the  existence  of  one  in  the  res  gestoe  may  well  be  spoken  of  as 
deliberative  relevancy.     It  is  a  relation  of  logical  relevancy  where  the  con- 
nection between  the  evidentiary  and  principal  fact  is  a  slight  one.     All  rele- 
vancy is  not,  however,  that  of  logic. 

Two  inquiries  at  once  arise:  (1)  What  is  the  nature  of  the  relevancy  exist- 
ing between  the  constituent  and  the  component  facts  ?  (2)  What  is  the  nature 
of  the  relevancy  which  exists  between  the  component  facts  or  expressions  of 
fact  and  tlie  right  or  liability  asserted  or  denied  ?  In  answering  them,  it  will 
at  once  occur  to  the  mind;  that  anentirelv  distinct  element  has  been  added  to 
the  logical  relevancy,  based  on  experience,  which  has  been  hitherto  dominant 
in  establishing  the  res  gestce  —  from  which  the  constituent  facts  have  been 
selected  or  inferred ;  and  that  this  new  element  furnishes  the  selective  prin- 
ciple in  determining  which  of  the  res  gestce  facts  are  material  to  the  component 
facts  and  so  are  constituent  of  the  right  or  liability.  It  so  becomes  clear  that 
this  new  element  is  the  substantive  or  positive  law  of  the  subject  which  confers 

24.  Summerour  v.  Felker,  102  Ga.  254,  29     S.  E.  448,  450   (1897). 
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the  right  or  imposes  the  liability.  Such  a  rule  is  entirely  outside  the  logic  of 
experience,  is  arbitrary,  of  legal  rather  than  mental  allegiance  and  relations. 
The  establishment  of  the  proposition  in  issue  by  the  correspondences  between 
the  constituent  and  the  component  facts  is  determined,  in  pait  at  leasts  by  l^al 
reasoning,  with  which  Icgic  has  no  exclusive  function.  This  is,  so  far  as  pos- 
sible, within  the  inviolable  province  of  the  jury  —  the  judging  of  their  evi- 
dence. To  this  form  of  relevancy,  no  designation  seems  more  appropriate  than 
that  of  legal  or,  constituent  relevancy.  Legal  relevancy  imports,  the  possi- 
bility  of  legal  reasoning.  The  relation  between  the  constituent  and  the  com- 
ponent facts  and  the  further  step  from  the  component  facts  to  the  truth  of  the 
main  proposition  in  issue  is  determined  by  this  legal .  reasoning.  Beasoning 
from  probative  to  constituent  facts  is  thus  seen  to  be  a  conclusion  of  fact,  while 
any  reasoned  result  from  the  constituent  or  res  gestm  facts  is  a  matter  of 
legal  reasoning. ^^  This  class  of  reasoning  is  .merely  reasoning  in  general 
motivated  and  conditioned  by  a  rule  of  substantive  law. 

§  37.  Constitutionality  of  Statute  declaring  Effect  of  certain  Facts. —  It  is  not 

competent  for  the  Legislature  to  declare  that  affidavits  of  the  shipper  as  to  the 
amount  of  grain  carried  is*  conclusive  on  the  carrier.  The  Legislature  may 
declare  rules  of  evidence,  change  the  burden  of  proof,  or  declare  that  a  fact 
from  which  an  inference  as  to  the  existence  of  another  fact  may  reasonably  be 
drawn  should  be  regarded  as  evidence  of  the  latter  fact  but  it  is  not  compe- 
tent for  the  Legislature  to  declare  that  the  existence  of  the  first  fact  shall  con- 
clusively establish  the  existence  of  the  latter.^® 

86.  Nolan  v.  New  York,  N.  H.,  etc.,  R.  Co.,  26.  Shelabarger    Elevator    Co.    v.    Illinois 

70  Conn.  169,  39  Atl.  116,  43  L.  R.  A.  306      Central  R.  Co.,  278  111.  333,  116  N.  E.  170, 
(1898).  L.  R.  A.  1917  E  1011   (1917). 
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§  88.  Law  Defined — -  I^w  may,  for  municipal  or  domestic  judicial  purposes, 
be  defined  as  a  nile  of  conduct  prescribed  by  the  sovereign  of  the  forum  upon 
its  subjects  and  enforced  by  a  sanction.^ 

§  80.  A  Divided  Tribunal. —  Tn  considering  the  relation  between  the  respec- 
tive provinces  of  judge  and  jury,  at  common  law,  in  an  English  or  American 
court,  in  respect  to  the  distinction  between  "  matter  of  law  '^  and  "  matter  of 
fact,"  it  may  be  said,  in  general,  that  it  is  error  to  instruct  the  jury  that  they 
are  to  judge  the  law  *  or  of  its  constitutionality.^     While  the  contrary  has  been 

1.  1  Chamberlayne,  Evidence,  §  66.  Ohio  424   (1842);   1  Chamb.,  Ev.,  §  67,  n.  2 

2.  Sweeney    v.    State,    35    Ark.    6S6,    601       and  cases  cited. 

(1880);  Hamilton  t.  People,  29  Mich.  173,  8.  Com.   v.   Anthes,   5   Gray    (Mass.)    186 

18»-193    (1874);    Montgomery  ▼.   State,   11       (1865) ;  Fierce  ▼.  State,  13  N.  H.  637  (1843). 
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at  times  held/  the  view  that  even  in  criminal  cases  the  jury  are  to  receive  and 
apply  the  rule  of  law  as  announced  by  the  court  is  supported  by  the  great 
weight  of  authority.®     With  the  policy  of  the  law  the  jury  are  not  concerned.® 

*  • 

§  40.  Who  Should  Apply  the  Law —  Before  it  can  be  ascertained  by  the  tri- 
bunal as  to  whether  the  right  or  liability  asserted  or  denied  in  the  ordinary 
judicial  action  can  be  regarded  as  established  or  shown  not  to  exist,  three 
steps,  one  of  law,  one  of  logic  and  one  partly  of  law  and  partly  of  logic,  i.e., 
of  legal  reasoning,  must  be  taken  by  the  tribunal,  or  one  of  its  component  parts. 
That  is  to  say,  (1)  a  rule  of  law  must  be  formulated  and  annoimced;  (2)  the 
ultimate  facts  must  be  ascertained;  (3)  the  rule  of  law  must  be  applied  to 
these  ultimate  constituent  facts  and  determine  in  this  way  whether  the  right 
or  liabilitv  has  been  established.'' 

§  41.  [Wao  should  apply  the  Law];  Judge  Authoritatively  Announces  Rule 
of  Law. — -  It  is  the  universally  recognized  duty  of  the  jury,**  even  in  criminal 
cases,®  to  follow  the  rulings  of  the  judge  as  to  matter  of  law.^'*  These  instruc- 
tions as  to  rules  of  law  the  judge  will  give  so  far  as  required  by  the  state  of  the 
evidence,  either  sua  sponte,  of  his  own  motion,^^  or  at  the  request  of  the 
parties,*^  even  in  criminal  cases. ^•*  This,  for  the  purposes  of  the  trial,  is 
authoritative;  revision  or  correction,  so  far  as  needed,  is  the  work  of  other 
judges,  nothing  of  the  kind  being  allotted  to  the  jury.^* 

Civil  Cases. —  As  quasi  matter  of  fact,  the  jury  have  been  considered,  in  a 
few  cases,  as  entitled  to  find  the  law  to  be  diflFerent  from  that  announced  to 
them  by  the  court,  should  the  law  be  one  of  local  nature.*'*  This  mav  be  re- 
garded  as  untenable.^® 

Criminal  Cases, —  Juries  are  not  judges  of  the  law  in  criminal  cases.^^ 


Connecticut  permits  this.     State  v.  Thomas, 
47  Conn.  546,  36  Am.  Rep.  98  (1880). 

4.  Infra,  §§  41,  45;  1  Chamb.,  Ev.,  §§  71. 
86. 

5.  Washington  v.  State,  63  Ala.  135,  35  Am. 
Rep.  8  (1879);  Com.  v.  Rock,  10  Gray 
(Mass.)  4  (1857):  Hamilton  ▼.  People,  29 
Mich.  173.  189  (1874);  DUffy  v.  People,  26 
X.  Y.  588  (1863)  ;  1  Chamb.,  Ev.,  §  67,  n.  6 
and  cases  cited. 

6.  State  V.  Buckley,  40  Conn.  247  (1873)  : 
State  V.  Miller,  53  Iowa  154,  4  N.  W.  900 
(1880). 

7.  1  Chamberlayne.  Evidence,  §•  68. 

8.  Hi^Kinbotham  v.  Campbell,  85  Ga.  638, 
11  S.  E.  1027    (1800). 

9.  Infra.  §  140:   1  Chamb.,  Ev.,  §  71. 

10.  Council  V.  Teal,  122  Ga.  61,  49  S.  E. 
806  (1876) ;  Com.  v.  Rock,  supra. 

11.  State,  y.  Stonum,  62  Mo.  596  (1876). 
IS.  Com.  Y.  Porter,  10  Mete,  (Mfias.)   263 


( 1845)  ;  Montgomery  v.  State,  supra;  Nels  v. 
State,  2  Tex.  280    (1847). 

18.  Montee  v.  Com.,  3  J.  J.  Marsh.  (Ky.) 
132  (1830)  ;  1  Chamb.,  Ev.,  §  69. 

14.  Hamilton  v.  People,  supra;  No  inde- 
pendent examination  into  the  law  is  per- 
missible in  the  jury-room.  Newkirk  v.  State, 
27  Ind.  1  (1866);  Merrill  v.  Nary,  10  Allen 
(Mass.)  416  (1865);  Harrison  v.  Hance,  37 
Mo.  185  (1806)  :  State  v.  Smith,  6  K.  L.  33 
(1850).  Improper  conduct  ii^  using  law 
books  in  the  jury-room  does  not  require  that 
the  verdict  should  be  set  aside.  State  v. 
Hopper,  71  Mo.  425  (1880);  People  v.  Gaff- 
ney,  14  Abb.  Prac.  (N.  Y.)  37  (1872). 

16.  Sparf  V.  U.  S.,  156  U.  S.  51,  110,  15 
S.  Ct.  273    (1895). 

16.  State  V.  Gannon,  75  Conn.  206,  62  Ail. 
727  (1902)  ;  Com.  v.  Porter,  supra;  State  v. 
Hodge,  50  N.  H.  510  (1869) ;  1  Chamb.,  Ev., 
§  70,  n.  3  and  cases  cit^d. 

17.  Townsend  v.  State,  2  Black  (Ind.)   151 
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Double  Jeopardy. —  Ib  criminal  cases,  the  court  may  direct  a  \erdict  for 
the  defendant  but  not  against  bim*^^  The  entire  power  of  the  jury  to  deal 
with  the  rules  of  law  in  any  case  is  incidental  to  their  right  to  I'ender  a  gen- 
eral verdict.^**  The  peculiarity  in  criminal  cases  is  this:  that  where  such  a 
general  verdict  is  one  of  acquittal,  the  judge  cannot  set  it  aside, -^  Under  an 
almost  universal  constitutional  provision,  one  accused  of  crime  cannot  twice  be 
placed  in  jeopardy  for  the  same  offence.  Changed  social  conditions  seem 
greatly  to  have  impaired  the  basis  of  public  policy  upon  which  the  rule  orig- 
inally rested.**  The  fact  of  the  provision  against  double  jeopardy  has  given 
rise  to  the  conception  that  as  the  work  of  the  jury  in  acquitting  contrary  to  the 
rule  of  law  formulated  by  the  court  could  neither  be  prevented,  revised,  nor 
puuished,-^  therefore,  they  had  a  right  to  disregard  the  instructions  of  the 
court.  **  This  power,  instead  of  being  called  a  power  to  judge  of  the  law, 
should  rather  be  regarded  as  a  power  to  set  aside  the  law  in  a  given  instance.*' 
Such  is  the  general  view  of  American  courts  who  very  properly  distinguish 
sharply  between  a  right  and  an  uncorrectible  abuse  of  power, ^^ 

Public  Policy. —  The  rule  of  law  laid  down  by  the  court  may  be  the  sole 
protection  of  innocence.  A  lawless  jury  may  be  as  dangerous  to  a  person 
accused  of  crime  though  innocent  as  a  lawless  mob.*'^  "  If  the  court  had  no 
right  to  decide  the  law,  error,  confusion,  uncertainty  and  licentiousness  would 
characterize  the  criminal  trials,  and  the  safety  of  the  accused  might  be  as 
much  endangered  as  the  stability  of  justice  certainly  would  be."  *® 

Confusion  of  Law, —  To  permit  casual  bodies  of  twelve  untrained  men,  se- 
lected by  lot  from  tlie  community,  to  construe  the  law,  would  introduce  such 
an  element  of  confusion  as  to  what  that  law  is  as  would  amount  to  an  intoler- 
able abuse  and  degradation  of  the  administration  of  justice.-^  More  than  this, 
under  such  circumstances,  *' Jurors  would,  become  not  only  judges  but  legis- 
lators as  well."  ***  Nor  is  this  all.  **  If  the  jury  were  at  liberty  to  settle  the 
law  for  themselves,  the  effect  would  be,  not  only  that  the  law  itself  would  be 

<1828);    Com.   V.   Anthes,  supra;  Hardy   v.  vided   a  punishment   of   the   jury   for   false 

State,  7   Mo.   607    (1842);    State   v.   Hodge,  verdicts  by  way  of  attaint.     Co.  Litt.,  165b, 

9upra;  Duffy  v.  People,  supra;  Com.  v.  Mc-  228a. 

Manns,  143  Pa   64,  21  Atl.  1018,  22  Atl.  761  28.  2  Thomp.  on  Tr.,  2133. 

(18ni) ;  Rparf  v.  U.  S.,  supra,  24.  State  v.  Ford,  37  La.  Ann.  443  (1866) ; 

COXTKA:     Montee  v.  Com.,  supra;  State  U.   8.   v.  Greathouse,  4  Sawy.    (U.   S.)    457, 

y.   Jurche.    17    I-a.    Ann.    71    (1865);    State  464,  2  Abb.  364  (1863);  1  Chamb.,  Ev.,  §  72, 

V.  Snow,  18  Me.  346  (1841)  :  Drake  v.  State,  n.    7    and    cases   cited.     CONTRA:    Kane   ▼. 

30  X.  J.  L.  422    (1863)  :   Nelson  v.  RUte,  2  Com.,  89  Pa.  622   (ia7»). 

Swan  (Tenn.)  482  (18.52);  State  y.  Croteau,  26.  Pennsylvania  v.  Bell.  Add.    (Pa.)    166, 

23  Vt  14   (1849).    Generally,  see  1  Chamb.,  160   (1793)  ;  U.  S.  v.  Battiste,  2  Sumn.   (U. 

Kv.,  §  71  and  cases  cited,.  So  240  ( 1835) ;  Hamilton  v.  People,  29  Mich. 

1«.  Infra,  n.  20.  173    (1874). 

19.  Devices  v.  Clark,  3  A.  &  E.  506  (1835)  ;  26.  Montee  v.  Com.,  supra;  1  Chamb.,  Bv., 
1  Chamb.,  Ev.,  §  72,  n.  2  and  cases  cited.  §  73. 

20.  KinK  V.  Jones,  8  Mod.  201,  208  (1724).  27.  Hamilton   v.    People,   supra;  Duffy  ▼. 

21.  Duffy    V,    People,   26    N.    Y.    688,   591  People,  supra;  Pennsylvania  v.  Bell,  supra, 
(1^3).  28.  Duffy  ▼.  Peoplto^  9upra. 

22.  Attaint. —  The    earlier    practice    pro- 
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most  uncertain,  from  the  different  views  which  juries  might  take  of  it,  but,  in 
case  of  error,  there  would  be  no  remedy  or  redress  of  the  injured  party ;  for  the 
court  would  not  have  any  right  to  review  the  law  as  it  had  been  settled  by  the 
jury.  Indeed,  it  would  be  almost  impracticable  to  ascertain  what  the  law,  as 
settled  by  the  jury,  actually  was."  ^® 

Differing  Views. —  In  several  jurisdictions  more  powers  in  dealing  with 
the  rule  of  law  than  are  generally  adjudged  to  be  in  the  public  interest  have,  by 
statute  or  constitution,  been  conferred  upon  the  jury.^^  The  same  results 
authorizing  the  jury  to  invent  or  improvise  a  rule  of  law  for  themselves,  in 
criminal  cases,  have  been  occasionally  effected  by  judicial  decision.*^  Among 
these  jurisdictions  are  Illinois,*^  Indiana,'^  Louisiana,*^  Maine,^  Massa- 
chusetts,^® Pennsylvania,^^  Tennessee^^  and  Vermont.**^  A  growing  tendency 
is,  however,  observable  among  such  courts  to  bring  their  rulings  more  nearly 
into  correspondence  with  the  general  weight  of  authority.*** 

§  42.  [Who  should  apply  the  Law] ;  (2)  Jury  Ascertain  Constituent  Facts. — 
Speaking  generally,  the  second  step  —  that  of  ascertaining  the  constituent 
facts  —  is  admittedly  for  the  jury.*^ 

§  43.  [Who  should  apply  the  Law];  (3)  Application  of  Law  to  Constituent 
Facts. —  Upon  a  natural  scientific  division  of  matter  of  law  and  matter  of  fact, 
the  jury  should  find  simply  the  constituent  facts.  To  the  judge  should  fall  the 
duty  of  announcing  the  rule  of  law  and  applying  it  to  the  constituent  facts 
found  by  the  jury.  In  other  words,  both  the  rules  of  law  and  their  applica- 
tion—  judicial  knowledge*^  and  legal  reasoning*^ — are  "matter  of  law." 

§  44.  Coke's  Maxim  Considered.'*^ —  It  may  be  accepted  as  settled  that  what- 


29.  State  v.  Ford,  supra;  Nicholson  v.  Com., 
96  Pa.  503  (1880)  ;  L.  S.  v.  Battiste,  supra; 
1  Chamb.,  Ev.,  §  74,  n.  3  and  cases  cited. 

30.  Hudelaon  v.  State,  94  Ind.  426  (1883)  ; 
State  V.  Ford,  supra ;  State  v.  Miller,  75  N.  C. 
74  (1876);  R.  S.  Ind.  1881,  §  64,  1823.  In 
Georgia  a  code  provision  is  as  follows :  — 
**  The  jury  in  all  criminal  cases  shall  be 
the  judges  of  the  law  and  the  facts."  Const. 
Ga.,  art.  I.  §  2,  par.  1  (1877);  Ga.  Code 
1882,  §  5019.  See  1  Chamb.,  Ev.,  §  75,  n.  1 
and  cases  cited. 

31.  An  erroneous  instruction  by  the  court 
will,  even  in  states  where  the  jury  are  judges 
of  the  law,  beg  round  for  a  new  trial.  Clem 
V.  State,  42  Ind.  422,  447  (1873);  State  v. 
Rice,  56  Iowa  431,  9  N.  W.  343   (1881). 

38.  Adams  v.  People,  47  111.  376  (1868). 
83.  Stout  v.  State.  96  Ind.  407   (1884). 

34.  State    v.    Vinson,    37    La.    Ann.    792 
(1885). 

35.  State  v.  Snow,  18  Me.  346  ( 1841 ) . 


36.  Com.  v.  Porlier,  10  Mete.  (Mass.)  263 
(1845). 

37.  Kane  v.  Com.,  89  Pa.  522   (1879). 

88.  Hannah  v.  State,  75  Tenn.  (11  Lea)  201 
(1883). 

89.  State  v.  Croteau,  23  Vt.  15  (1849). 
For  full  list  of  cases,  see  1  Chamb.,  Ev.,  §  75 
and  notes. 

40.  State  v.  Ford,  supra. 

41.  Fowler  v.  State,  85  Ind.  538  (1882); 
Rabbins  v.  State,  8  Ohio  St.  131,  148,  166 
(1857) ;  U.  S.  V.  Greathmise.  supra;  1  Chamb., 
Ev.,  §  76.  This  is  the  rule  even  in  states 
which  by  constitutional  provision  make  the 
jury  judges  of  both  law  and  fact  in  criminal 
causes.  State  v.  Tisdale,  41  Ia.  Ann.  338,  6 
So.  579   (1889). 

42.  Infra,  §  315  e^  seq.;  1  Chamb.,  Ev.,  § 
570  et  seq. 

48.  Supra,  §  36;  1  Chamb.,  Ev.,  §§  59,  63. 
44.  1  Chamberlayne,  Evidence,  §§  78-84. 
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ever  be  the  proper  relation  betwe^i  law  and  fact  on  a  jury  trials  no  snch  simple 
division  exists  as  that  all  matters  of  law  are  for  the  judge ;  all  matters  of  fact 
are  for  the  jury,  which  has  had  a  wide  vogue  in  England*^  and  America.** 
The  so-called  maxim  —  ad  quaestionem  facti  non  respondent  judices,  ad  quaes- 
tionem  juris  non  respondent  juratores  —  was  a  favorite  with  Lord  Coke  and 
was  by  him  *''  attributed  to  Braeton«  It  was,  however,  never  more  than  par- 
tially true. 

"  Ad  Qitaestionem  Facti  Non  Respondent^  Judices/' —  So  far  as  regards  the 
first  branch  of  the  statement  —  that  judges  do  not  decide  questions  of  fact  — 
the  announcement  is  so  transparently  false  as  not  to  be  essentially  misleading.*^ 
The  only  facts  with  which  the  jury  is  concerned  are  constituted  facts,  i.e.,  ma- 
terial facts  in  the  res  gestae  relevant  to  the  issue  raised  by  the  pleadings ;  *^  or, 
where  there  are  no  pleadings,  to  the  existence  of  the  right  or  liability  involved 
in  the  inquiry.     Other  questions  of  fact  are  normally  for  the  court. 

Incidental  Findings.-^  On  any  trial  '^  carried  on  at  once  before  court  and 
jury  "  ^^  questions  of  fact  are  incessantly  arising.  Whether  an  expert  is  suf- 
ficiently qualified  to  make  his  "  opinion  "  of  value  to  the  jury ;  a  document  has 
been  "  attested  " ;  a  confession  offered  in  evidence  is  "  voluntary  " ;  whether 
the  nonproduction  of  a  document  has  been  suflSciently  explained  —  these  and 
other  subsidiary'  or  preliminary  questions  of  fact*^  can,  under  the  rules  of 
common  law  procedure,  be  decided  only  by  the  judge.^^ 

Preliminary  Facts  Conditioning  Admissibility, —  It  may  happen  that  the 
admissibility  of  particular  testimony  is  dependent  upon  or  conditioned  by  the 
existence  of  a  preliminary  fact.^^  Where  a  serious  conflict  arises  upon  the 
evidence  as  to  the  existence  of  a  conditioning  or  qualifying  fact,  the  judge  may 
adopt  one  of  several  expedients:  (1)  lie  may  hear  the  evidence  and  adjudi- 
cate as  to  the  existence  of  the  qualifying  fact,***  hearing  the  evidence  as  offered 
by  both  sides,  and  not  in  the  presence  of  the  jury.**^  When  he  has  decided 
whether  the  evidence  in  support  of  admissibility  is  such  that  the  jury  might 
rationally  act  on  it,  he  will  proceed  as  in  a  case  where  the  evidence  is  uncon- 

45.  Welstead  ▼.  Levy,  1  Mood.  &  Rob.  138  51.  Zipper len  v.  Southern  Pac.  Co.,  7  Cal. 
(1831).  App.  206,  93  Pac.  1040. 

46.  Scott  V.  People,  141  III.  195.  30  N.  E.  58.  Fairbank  v.  Hughaon,  58  Cal.  314 
329  (1892);  Com.  ▼.  Robinson,  140  Mass.  (1881);  Com.  t.  Robinson,  «upn»;  Semple  ▼. 
571,  16  X.  E.  452  (1888) ;  Strauss  V.  Kansas,  Callery,  184  Pa.  95,  39  Atl.  6  (1898);  1 
etc..  R.  Co.,  86  Mo.  421  ( 1885) ;  New  Jersey  Chamb.,  Ev.,  §  80,  n.  3  and  cases  cited. 
Steamboat  Co.  v.  New  York  City,  100  N.  Y.  58.  As,  for  example,  whether  a  witness  is 
621,  1.5  X.  E.  877  (1888) ;  1  Chamb.,  Ev.,  §  disqualified  by  interest,  Bartlett  v.  Hoyt,  33 
78,  n.  2  and  cases  cited.  N.  H.  151,  165  (1856) :  whether  one  to  whom 

47.  Isaak  t.  Clark,  Rolle,  59;  2  Bulstr.  314  a  communication  was  made  was,  at  the  time, 
(1614).  a  l^jral  adviser.    Hartford  F.  Ins.  Co.  v.  Rey- 

48.  Thayer,  Prelim.  Treat.  185;   1  Chamb.,  nolds,  36  Mich.  502    (1877);   or  the  like. 
Ev.,  §  79.  54.  Cleve  ▼.  Jones,  7  Exch.  421  (1852). 

48.  SUte  V.  Hodge,  50  N.  H.  510,  522  55.  State  v.  Shaffer,  23  Or.  555,  32  Pac.  645 
(1869) :  §  31,  Mpra;  1  Chamb.,  Ev.,  §  47.  (1893). 

50.  Com.  y.  Porter,  10  Mete.   (Blass.)  263, 
284    (1845). 
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troverted.^  (2)  He  may  ask  the  jnry  to  find,  specifioally,  as  to  the  existence 
of  the  qualifying  fact;  and,  upon  receiving  their  report,  proceed  ais.  where  the 
evidence  is  uncontroverted.  Or,  (3)  he  may  leave  the  entire  matter  to  the 
jury,  to  whom  it  must  ultimately  go  on  the  question  of  weight,  under  suitable 
instructions  dii-ecting  them  as  to  their  proper  course  in  the  event  that  they  find^ 
or  fail  to  find,  the  existence  of  the  qualifying  fact.'*^ 

Function  of  the  Jury. —  Common  practice  permits  a  presiding  judge  to  sub- 
Aait  the  evidence  in  its  entirety  to  the  jury,  instructing  them  to  regard  or  dis- 
regard it  according  as  they  shall  find  as  to  the  existence  of  the  preliminary 
fact  upon  which  its  admissibility  is  dependent.^®  But  making  such  prelimi- 
nary findings  is  not  a  recognized  and  essential  part  of  the  jury^s  duty. 

"  Ad  Quaestionem  Juris  Non  Respondent  Juratores/' —  The  second  division 
of  the  rule  —  that  the  jury  are  not  to  answer  questions  of  law  —  is  more  nearly 
accurate  than  is  its  associated  branch  of  the  rule.  Their  power  of  applying  the 
rule  of  law  announced  by  the  judge  to  the  constituent  facts  found  by  them  and 
of  returning  a  general  verdict**  seems,  however,  to  approximate  closely  to 
dealing  with  a  question  of  law.  As  is  more  fully  stated  elsewhere,"*'  it  is  the 
substantive  right  of  a  party  to  have  the  judge  exercise  his  allotted  functions. 
He  will  not,  therefore,  as  a  rule,  submit  questions  of  law  to  the  jury.^^ 

Collateral  Rulings. —  Where  the  ruling  as  to  the  law  concerns  a  collateral 
matter,  as  in  connection  with  the  admissibility  of  evidence,  statements  ^s  to  the 
issue  raised  by  the  pleadings,^^  whether  the  evidence  is  sufficient  in  law  to  sup- 
port a  verdict  ^^  or  the  like,  the  power  and  duty  of  the  court  to  make  an  authori- 
tative ruling  for  the  purposes  of  the  case  are  unchallenged  in  any  quarter.**"*  The 
jury  may  refuse  to  follow  evidence  admitted  by  the  judge,  but  they  eannot  dis- 
regard it.***     For  the  court  to  instruct  the  jury  that  they  may  so  act  is  error.*® 


56.  Infra,  §§  179  et  aeq.;  1  Chamb.,  Ev., 
§§  385  et  aeq.  It  has  been  held  that  the  pro- 
priety of  the  judges  finding  in  this  connec- 
tion will  not  be  reviewed  in  an  appellate  court. 
Com.  V.  Robinson,  supra.  It  has  been  sug- 
gested that  in  a  criminal  case,  the  court,  to 
find  a  fact  against  a  prisoner,  must  be  satis' 
tied  of  the  truth  of  the  matter  beyond  a  rea- 
sonable doubt.  Lipscomb  v.  State,  75  Miss. 
559,  23  So.  210  (1898).  The  better  view  is 
that  no  such  limitation  on  the  court's  action 
exists.     Com.  v.   Robinson,  aupra. 

57.  1  Chamb.,  Ev.,  §  81.  The  reason  as- 
signed for  this  course  is  that  it  **  does  not 
properly  belong  to  a  judge  to  decide  upon  the 
truth  of  matters  which  have  come  out  during 
the  examination  of  witnesses  who  conflict." 
Hartford  F.  Ins.  Co.  v.  Reynolds,  aupra. 

68.  Central  of  6a.  Ry.  Co.  v.  Harper,  124 
Ga.  836,  53  S.  E.  391  (1906);  Com.  v.  Cul- 
ver, 126  Mass.  464  (1879).  See  American 
Nat.   Bank   v.   First  Nat.   Bank    (Tex.   Civ. 


App.)  92  S.  W.  439  (1906)  ;  1  Chamb.,  Ev.,  § 
82. 

59.  Infra,  §  45;  1  Chamb.,  Ev.,  §  86. 

60.  Infra,  §  203;  1  Chamb.,  Ev.,  §  409. 

61.  Thomas  v.  Thomas,  16  B.  Mon.   (Ky.) 
178    (1864);    Hidcey    v.    Ryan,    16    Mo.    63 
( 1851 )  ;   1  Cham.,  Ev.,  §  84,  n.  3  and  cases 
cited. 

62.  Missouri  Coal  &  Oil  Co.  v.  Hannibal, 
etc.,  R.  Co.,  35  Mo.  84  (1864). 

68.  Harris  v.  Woody,  9  Mo.  113  (1845); 
Cole  V.  Hebb,  7  Gill  &  J.  (Md.)  20  (1835). 

64.  Carter  v.  Bennett,  6  Fla.  214  (1855) ; 
Gorton  v.  Hadsell,  9  Cush.  (Mass.)  508 
(1852) ;  1  Cbamb.,  Ev.,  §  85,  n.  4  and  cases 
cited. 

66.  Com.  V.  Knapp,  10  IHck.  (Mass.)  477, 
496    (1830). 

66.  Thomason  V.  Odum,  81  Ala.  108  (1897) ; 
Robinson  v.  Perry,  11  Conn.  460  (1836) ;  Rat- 
liff  V.  HuBtley,  5  Ir«d.  (N.  0.)  545  (1846), 
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§  45.  General  Verdicts.*^—  The  result  announced  in  a  general  verdict  is  a 
oompoaite  one,  blending  a  decision  as  to' certain  constituent  facts  with  the  appli- 
cation of  a  rule  of  law  to  them.**  That  it  is  the  duty  of  the  jury  in  thu« 
blending  the  fact  and  the  law  into  a  composite  result  to  take  the  rule  of  law  to 
be  as  stated  by  the  presiding  judge  is  entirely  settled.**  The  right  of  the  jury, 
by  returning  a  general  verdict,  to  make  for  themselves  the  application  of  the 
rule  of  law  as  stated  by  the  courts  to  the  constituent  facts  ascertained  by  them 
is  equally  settled.^*^  They  may,  in  all  cases,  civiP^  or  criminal,^^  return  a 
general  verdict. .  Jn  the  absence  of  regulation  by  statute/*  the  jury  may  decline 
to  return  any  other  verdict  than  a  general  one,^*  although  the  qourt  may  have 
required  special  findings.  It  follows  from  this  power  and  practice  of  the  jury 
to  return  a  general  verdict  that  the  whole  matter  of  law  a^  well  as  of  fact  must 
be  stated  and  explained  to  the  jury  so  that  they  may  fully  understand  and 
apply  it  to  thp  f acts.^*^  Fox's  Libel  Act  ^*  set  this  matter  as  to.  the  right  of  a 
jury  to  return  a  general  verdict  at  rest,  so  far  as  England  itself  was  concerned, 
by  expressly  providing  that  on  such  prosecutions  it  should  be  the  right  of  the 
jury  to  return  a  general  verdict,  passing  not  only  upon  the  facts  but  applying 
the  rule  of  law  to  them.  The  rule  essentially  of  administration  or,  at  most  of 
procedure,  upon  this  point  has  been  inscribed  into  most  of  the  constitutions  of 
the  American  States,  it  being  provided,  for  example,  in  Pennsylvania,  that  *'  in 
all  indictments  for  libel,  the  jury  shall  have  the  right  to  determine  the  law  and 
the  facts  under  the  direction  of  the  court,  as  in  other  cases."  ^^  Other  juris- 
dictions, with  great  uniformity,  have  enacted  similar  provisions,  statutory^' 
or  constitutional.  Very  strong  arguments  in  favor  of  the  contrary  view,  in 
point  of  administrative  principle,  may  be  found,  among  the  American  courts.''* 

Mailer  of  Law  for  the  Jury  an  Incidental  Power, —  Only  when  the  jury  are 
themselves  required  to  find  the  constituent  facts  and  in  connection  with  the  dis- 
charge of  such  a  duty  may  the  jury  apply  the  law  to  the  facts.  No  practice 
exists  under  which  the  jury  are  to  apply  the  rule  of  law,  announced  by  the 
court,  to  constituent  facts  found  bv  others,  or  to  such  facts  when  admitted,  not 

07.  1  Chamber layne.  Evidence,  §§  86-88.  263   (1845)  :  Com.  v.  McManua.  143  Pa.  64 

68.  Gibson  v.  Hunter,  2  H.  Bl.  187   (1793).       (1891) :   1  CTiamb.,  Ev.,  §  86. 


tiujtra,  §  41 ;  1  Chamb.,  Ev ,  §  69.  78.  Stat.  .32  Geo.  Ill,  c.  60. 

70.  Kane  v.  Com.,  89  Pa.  522    (1879) ;    1  77.  Const.  Pa.,  Art.  1,  §  7. 

Chamb.,  Ev.,  §  86,  n.  5  and  cases  cited.  78.  People  v    Croswell,  3  Johns.  Cas.   (N. 

71.  Com.  V.  Porter,  10  Mete.    (Mass.)   263  Y.)    337    (1804). 

(1845).  79.  Prominent  amon^  these  is  the  opinion 

7a.  King  V.  Jones,  8  Mod  201  (1723).     See  of  Chief  Justice  Lewis,  in  which  Chief  Jus- 

al«>,  Erving  v.  Cradock,  Quincv   (Mass.)  553  tice  Livingston  concurred  ( People  v.  Croswell. 

(1761) :  Georgia  v.  Brailsford,  3  Dall  (U.  S.)  supra),  where,  after  an  elaborate  review  of 

1  (1794).  the    authorities,    the    conclusion    is    reached 

78.  Infra,  %  49  et  seg. ;  1  Chamb.,  Ev..  ^§  that  Loi*d  Mansfield  was  right  in  holding  that 

96,  98  et  8€q.  judges    had   power   to   determine,    after   the 

74.  I>evize8  v.  Clark,  3  A.  &'E.  506  (1833)  fact   of   puhlicatioti   has   been    found,   As   to 

78.  Higginbotham  v.  Campbell.  85  Ga.  6^8  whether  a  given  publication  Was  or  "^ad  not 

(1890);   Cain  v.  Porter,   10  Mete.    (Mass.)  libellous. 
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disputed,  or  estaliilislied  be^^ad  the  point  of  auecessful  <KK9t]Qa<)ioJtioii;^^  The 
rule  h  well-nigh  universal  tbat^  where  the  conatitaent  facts  are  found  and  ail 
which  remains  to  determine  the  action  of  the  court  is  the  application  of  the 
measuring  rule  of  law,  the  application  of  this,  rule  is  a  question  of  law  and 
within  the  function  of,  the  j  ud^.®.^  . ; 

§  46.  More  Bational  Expedients.^ ^ —  The  common  law  judge  is  not  compelled, 
in  all  cases,  to  work  out  the  substantial  rights  of  the  parties  through  the  expen- 
sive and  dilatory  method  of  granting  new  trials.  In  certain'  cases  the  more 
normal  relations  of  the  jildge  and  jury  are  maintained  —  the  jury  finding 
some  or  all  6f  the  constituent  facts  and  the  judge  applying  the  rule  of  law.®' 

Inferences  of  Fact.- — A  main  difficulty  encountered  by  a  court  in  applying 
the  rule  of  law  to  facts  found  by  a  jury,  or  agi*eed  upon  by  the  parties,  is  that 
certain  inferences  of  fact,  so  called,  still  remain  to  be  found.  The  rule  of  law 
can  properly,  as  has  elsewhere  been  said,^*  be  applied  only  to  the  constituent 
facts,**^  the  ultimate  facts  so  called.  But  it  frequently  happens  that  th#  jury 
in  finding  the  facts  or  the  parties  in  agreeing  on  them  rest  content  with  finding 
the  probatite  facts®*  without  proceeding  to  ascertain  the  constituent  facts  to 
be  proved  by  these  probative  ones.  Clearly  these  inferences  from  the  existence 
of  the  probative  to  that  of  the  constituent  facts  which  they  tend  to  establish  is 
for  the  jury  to  draw,  or,  in  case  of  a  statement  of  agreed  facts,  for  the  agree- 
ment to  cover.  ^"^ 

§  47.  [More  Bational  Expedients] ;  Agreed  Statements  of  Fact.®® — Questions 
of  fact  may  be  submitted  to  the  court  in  the  form  of  an  agreed  statement.  The 
function  of  applying  the  law  to  the  facts  is  thus  transferred  to  the  judge. 
Where  only  the  probative  facts  are  agreed  upon,  unless  there  is  a  provision  that 
the  court  may  draw  the  inferences  from  the  probative  to  the  constituent  facts, 
the^task  is  to  apply  the  rule  of  law  to  the  probative  facts.®* 

Power  to  Draw  Inferences;  Express  Authority  Needed. —  It  has  been  deemed 
by  certain  courts  advisable  ^  and  even  necessary  ®^  that  power  to  draw  infer- 


80.  1  Chamb.,  Ev.,  §  8S.  See  discussion  of 
fhe  question  of  Matter  of  i^w  for  the  Jury, 
1   Lhamb.,  Ev.,  §§  87,  88. 

81.  lUnstrative  Instances. —  It  is  not  ma- 
terial whether  t}ie  right  of  the  jury  to  ^p- 
pty  the  law  is  excluded  because  the  constitu- 
ent facts  are  agreed  by  the  parties,  as  ,  in 
agreed  statements  (Infra,  §  47;  1  Chamb., 
Ev.,  §  91)  demurrers  to  evidence  {Infra,  §  59; 
1  Chamb.,  Ev.,  §  139)  or  the  like:  or  because 
the  facts  are  uncontroverted,  as  where  the 
court  orders  a  verdict  where  only  one  outcome 
is  rationally  possible,  (Infra,  §  184:  1  Chamb., 
Ev.,  §  390)  or,  as  in  the  case  of  the  construc- 
tion of  documents  {Infra,  §  57  et  seq.;  1 
Chamb.,  Ev.,  §  128  et  seq.),  or  where  con- 


tempt takes  place  in  the  presence  of  the  court 
{Infra,  §  112;  1  Chamb.,  §  255),  the  judge  is 
the  percipient  witness  of  all  the  constituent 
facts  in  all  such  cases,  it  is  not  questioned 
that  it  is  for  the  judge  to  apply  the  law. 

88.  1  Chamberlayne,  Evidence,  §§  89,  90. 

88.   1  Chamb.,  Ev.,  §  89. 

84.  Supra,  §  36:  1  Chamb.,  Ev.,  §  61.      ^ 

85.  Supra,  §  31 ;  1  Chamb.,  Ev.,  §  47. 

86.  Supra,  §  34;  1  Chamb.,  Ev.,  §  51. 

87.  1  Chamb.,  Ev.  §  90. 

88.  1  Chamberlayne,  Evidence,  §§  91-94. 

89.  1  Chamb  ,  Ev.,  §  91. 

90.  Cole  V.  Northwestern  Bank,  L.  R.  10, 
C.P.  354  (1876). 


25  Rational  Expedients.  §§  48, 49 

encea  other  tban  those  necessarj;  as  matter  of  law,^^  should  be  conferred  totidem 
verbis  if  the  court  is  to  exercise  it.  Otherwise  the  province  of  the  judge  is 
limited  in  the  original  instance,  to  finding  the  effect  of  the  facts  thus  stated  on 
the  record  as  matter  of  law  ®*  and  that  of  an  appellate  court  to  saying  whether 
the  ruling  was  right,  or,  if  erroneous,  what  it  should  be;  not,  as  in  case  of  a 
finding  of  fact,  as  where  the  court  is  permitted  to  draw  inferences  of  fact,** 
whether  there  was  any  evidence  warranting  a  finding.*^* 

A  Different  view. —  The  action  of  the  parties  may  reasonably  be  regarded  as 
implying  liberty  to  use  a  certain  discretion  in  drawing  inferences  from  the 
facts  stated.  Even,  therefore,  in  the  case  of  stipulations  where  no  express 
power  of  drawing  inferences  of  fact  has  been  conferred,  certain  judges  have 
asserted  and  exercised  the  right  of  drawing  these  inferences,^  while  declining 
to  exercise  the  same  power  in  dealing  with  the  facts  found  by  a  jury  in  the 
form  of  a  special  verdict.*^ 

Effect  of  Agreement. —  But  where  a  case  is  tried  on  an  agreed  statement  of 
facts,  it  is  not  necessary  that  the  courts  should  make  separate  findings  of  fact 
and  law.**  Where  the  facts  are  agreed  on  they  .are  equivalent  to  facts  found 
by  the  court**  Though  findings.of  fact  are  not  nece^aaryi  ta  the  validity*  of  a 
judgment,  the  court  is  not  thereby  prechided  from  making  such  findings.^ 

§  48.  [Mote  Bational  Expedients];  Advantages  to  Be  Expected That  the 

jury  should,  in  all  cases,  find  the  existence  of  all  constituent  facts  about  which 
a  dispute  exists  between  the  parties,  leaving  the  court,  in  all  cases,  to  apply  the 
rule  of  law,  has  certain  attractive  features  as  a  satisfactory  rule  of  adminis- 
tration.* 

§  48.  [More  Bational  Exl^dients];  Special  Verdicts;  Statutory.^ — The  prac- 
tice of  rendering  special  verdicts  is  one  of  considerable  antiquity.*  The  differ- 
ence between  a  special  verdict  and  the  answers  to  special  interrogations,  con- 

91.  Schwartz  v.  Boston,  151  Mass.  226  xnate  fact  in  issue  if  it  may  be  inferred  from 
(1890);  Kinsley  v.  Coyle,  5$  .Pa.  461  the  stipulated  facts.  Crisman  v.  Lanterman, 
(1868);   Byam  v.  BuHard,  1  Curt.  C.  C.   (U.       149  Cal.  647,  87  Pae.  89   (1906). 

S.)  100  (1852) ;  1  Chamb.,  Ey.,  §  92  and  cases  97.  Tancred  t.   Christy,    12   M.  &  W.  316 

cited.  (1843), 

92.  I^ter  v.  Haywood,  14  Ida.  45,  93  Pac.  98.  Cincinnati,  etc.,  Ry.  Co.  v.  Hansford  k 
374  (1008);  Mayhew  v.  Durfee,  138  Mass  Son,  30  Ky.  L.  Rep.  1105,  100  8.  W.  251 
584    {I8H5).  (1907). 

95.  Collin  V.  Artesian  Water  Co.,  103  Mass.  99.  Anderson  v.  Messinger,  146  Fed.  029,  77 
274,  79  X.  E.  262  (1006) ;  Schwartz  v.  Bos-  C.  C.  A.  179,  7  U  R.  A.  (N.  S.)  1094  (1906). 
ton,  supra.  1.  Towie  v.  Sweeney,  2  Cal.  App.  29,  83 

94.  Charlton    v.    Donnell,    100    Mass,    229  Pae.  74  (1905). 

(IS68).  .  2.  See    discussion  .ef    the    question    in    1 

99.  Schwartz  v.  Boston,  aupra,  Chamb.,  Ev.,  §  95  and  notes  thereto,  wherein 

96.  Jackson  v.  Whitbeck,  6  Cow.  (X.  Y.)  the  author  advances  six  important  advantages 
632   (1827) ;   VMiitney  v.  Sterling,  14  Johns,  to  be  expected  from  the  rule. 

<X.  Y.)  215   (1817),     But  see.  otmtra,  under  8.  1  Chamberlayne,  Evidence,  §  96. 

the  Code.  Clark  V.  Wise^  46  X.  Y.  612  (187U.  4.  First  Nat.   Bank  v.  Peek,  8  Kan.  660 

It  is  the  duty  of  the  court  to  find  an  ulti-     .(1871>;  Ross's  Case,  12  Gt.  Gl.  565   (1876). 
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sidered  elsewhere,*^  ib  obvious  and  fundamental.  The  interrogations  inquire  a* 
to  the  existence  of  one  or  more  constituent  facts.*  The  special  verdict  finds 
them  all.''  ^No  special  interrogatories  can  be  propounded,  as  of  right,  by  a 
party  when  a  special  verdict  is  asked.®  Should  the  jury  have  the  option  to 
return  either  a  special  or  a  general  verdict,  they  need  return  special  answers 
only  in  case  they  decide  to  return  a  verdict  in  general  form.® 

§  50.  [More  Aational  Expedients];  Special  Interrogatories;  .Ck»mmon  Law. — 

The  old  practice  of  requesting  special  findings  of  fact  has  increased  in  popular- 
ity with  judges/*^  frequently  acting  under  legislative  sanction.^^  The  right  ta 
interrogate  the  jury,  on  returning  a  general  verdict,  as  to  the  method  in  which 
they  reached  their  conclusion  in  certain  particulars  has  been  denied  in  Eng- 
land,*^ and  by  courts  in  this  country,  in  the  absence  of  agreement  by  the 
parties.^  ^  The  practice,  however,  has  obtained  in  certain  sections  of  Amer- 
ica.^* If  the  ground  assi^ed  by  the  jury  for  their  action  could  not  support  it, 
the  verdict  is  set  aside. ^*,  Other  courts  have  been  bolder  and  have  directly 
submitted  interrogations  to  the  jury  for  them  to  answer.^®  , 

§  61.  [More  Bational  Expedients];  Special  Interrogatories;  Statutory. ^^ — 
Many  states  of  the  American  Union  have  re-enacted,  with  some  variation  in 
detail,  the  conunon  l^yr  practice  of  ^Sjubmitting  ap^ial:.ii^ten*ogatDrie9  ^to  the 
jury.     A  typical  statute  is  that  of  Indiana.*®. 


5.  Infra,  §§  51  et  9eq,;  1  Ohamb.,  Ev.,  §§  9S 
et  8€q. 

6.  Hazard  Powder  Co.  v.  Viergutz,  6  Kan. 
471,  486  (1870);  Smith  v.  Warren,  00  Tex. 
462   (1883). 

7.  Hoiisworth  V.  BToomhufT,  54  Ind.  487 
(1876) ;  Pittflburg,  etc,  R.  Co.  v.  Spencer,  98 
Ind.  186  (1884) ;  1  CJiaitab.,  Ev.,  §  96. 

8.  Chapin  v.  Clapp,  29  Ind.  614  (1868). 

9.  Hendrickson  v.  Walker,  32  Mich.  68 
(1875). 

10.  Atchison,  etc.,  Ry.  Co.  v.  Morgan,  43 
Kan.  1  22  Pac.  995  (1890);  Maceman  v. 
Equitable  L.  Assur.  Soc.,  69  Minn.  285,  72 
X.  \V.  Ill    (1897). 

11.  1  Chamb.  Ev.,  §  97. 

12.  Mayor  of  Devizes  v.  Clark,  3  A.  &  E. 
506   (1836). 

18.  Allen,  etc.,  Co.  v.  Aldrich,  9  Post.  CS. 
H. )  63  (1854).  Such  consent  has  also  been 
held  not  to  l)e  necessary.  Walker  v.  Sawyer, 
13  N,  H.  191  (184i")  ;  See  Barston  v.  Sprague, 
40  N.  H.  27  (18.59). 

14.  For  example,  the  presiding  judge  may 
ask  the  jury  whetlier  tfiey  read  certain  papers 
improperly  taken  by  them  to  their  consulta- 
tion-mom.^ Hit  v.  DniTy,  5  Pick.  fMa<»R.) 
296  (1827).    '*  Where  the  judg«  is  surprised 


by. the  vetdict,  it  is  not  unusual  to  ask  the 
jury  upon  what  principle  it  was  found." 
Pierce  v.  Woodward,  6  Pick.  (Maas.)  20& 
(1828).  See  also,  Roche  v.  lAdd,  1  Allen 
(MaB8.);4.36  (}861).    .         .        ' 

15.  Parrott  V.  Thatcher,  9  Pick  (Mass.) 
426  (1830).  See  Spurr  v.  Shelburne,  131 
Mabs.  429  (1881).  The  answers  to  such  in- 
terrogatories may  also  he  used  as  part  of  a 
bill  of  exceptions  or  on  motion  for  a  new  trial 
based  on  the  insufficiency  of  the  evidence. 
Monies  v.  City  of  Lynn,  119  Mass.  273  (1876). 

16.  McMasters  v.  West  CTiester  County,  etc., 
Co.,  25  Wend.  (N.  Y.)  379  (1841). 

17.  Chamberlayne,  Evidence.,  §§  98-116. 

18.  **  In  all  actions,  the  jury,  unless  other- 
wise directed  by  the  court,  may,  in  their  dis- 
cretion, render  general  or  special  verdict;  but 
the  court  shall,  at  the  request  of  either  party, 
direct  them  to  give  a  special  verdict  in  writ- 
ing upon  all  or  any  of  the  issues;  and  in  all 
cases,  when  requested  by  either  party,  shall 
instruct  them,  if  they  render  a  general  ver- 
dict, to  find  specially  upon  particular  ques- 
tions of  fact,  to  be  stated  in  writing.  This 
special  finding  is  to  be  recorded  with  the 
verdict.  .  .  .  When  the  special  finding  of 
facts  is  inconsistent  with  the  general  verdict. 
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Criminal  Cases  Excluded, —  The  enabling  statutes  do  not,  in  the  absence  of 
<^xpress  language,  apply  to  criminal  cases.  ^*  In  equity  causes  where  the  jury 
is  brought  in  to  assist  the  judge  no  binding  effect  attaches  to  the  findings.^ 

Object  of  Special  Findings. —  It  has  been  said  that  the  object  of  answers  to 
.special  interrogatories  is  to  obtain  an  explanation  of  a  general  verdict,-^  and  to 
place  upon  record  the  details  of  this  explanation.^^  If  the  jury  finds  simply 
ii  general  verdict,  and  it  should  happen  later  that  the  judge  should  be  convinced 
ihat  he  had  given  the  wrong  rule  of  law  to  the  jury,  the  obvious  available. course 
is  to  order  a  new  trial.  If  the  separate  findings  are  before  the  judge  on  the 
record,  he  may,  however,  order  such  a  verdict  as  would  have  been  rendered, 
had  the  correct  rule  been  given.-^  A  special  verdict  or  set  of  findings  must  set 
forth  the  existence  of  all  constituent  facts  necessairy  to  the  actor's  case.^* 
Thus  is  the  emotionalism  of  the  jury  in  part  controlled.^**  Error  may  be  recti- 
fied by  checking,  by  the  knowledge  furnished  by  separate  findings,  erroneous 
inferences  from  the  facts  found ;  ^  a  consideration  of  no  small  consequence 
where  any  verdict  is  allowed  to  stand  for  which  any  logical  basis  can  be 
assigned  from  the  evidence.-^ 


§  52.  [More  Bational  Expedients] ;  Administration  by  the  Conrt-^s —  The  court 
may,  with  great  propriety,  exert  its  administrative  powers  so  to  formulate  the 
interrogations  to  the  jury  as  to  raise  material  questions,  so  framed  as  not  to 
confuse  or  mislead  them  ^ —  the  object  being  to  enable  the  judge  to  apply  the 
law  to  the  constituent  facts.^  Where,  therefore,  the  question  asked  is  as  to  the 
existence  of  a  probative  as  distinguished  from  a  constituent  iact^  it  may  prop- 
erly be  rejected.^*  The  question  should  be  specific,  something  more  than  a 
mere  application  of  a  rule  of  law  to  a  particular  branch  of  the  case.^^     In  other 


the  former  shall  oontrol  the  latter,  and  the 
cuurt  flhall  give  judgmeut  accordiiigly.*'  In- 
diana Kev  St.,  ISSl,  §§  546,  547.  1  Chamb., 
Ev.,  §  98. 

19.  State  V.  Ridley,  4S  Iowa  370  (1878); 
People  V  Marion,  29  Mich.  32  (1874^ 

20.  Jennings  v.  Durham,  101  Ind.  301 
(1884);  Learned  v.  Tillot.son,  07  N.  Y.  1 
(1«84):  1  Chamb..  Ev.,  §  110. 

21.  Hendrickson  v.  Walker,  32  Mich.  68 
(1875). 

22.  Diirfee  v   AblK>tt,  50  Mich   470  (1883). 

23.  .MoHg  V.  Priest.  10  A))b  Prac  (N.  Y.) 
341,  1  Hob.  032  (1863).  See  Dempsey  v 
Majror,  etc.,  10  Daly  (X.  Y.)  417  (.1882): 
Partridge  v.  Gilbert,  3  Duer  (X.  Y.)  184 
IIK54). 

24.  RIwckmI  State  Bank  v.  Mock,  40  b»d. 
App  685.  82  N.  K.  1003  (1007). 

25.  Morrow  v.  Commrs.  Saline  Co.,  21  Kiaii. 
484  (1879). 


26.  Morse  v.  Morse,  25  Ind.  156  (1865); 
Cole  V.  Boyd,  47  Mich.  98  ( 1881 ) . 

27.  Buntin  v.  Rose,  16  Ind.  209  (1861). 

28.  Chamberlayne,  Evidence,  §§  lOl-l  16. 

29.  Manning  v.  Qasharie,  27  Ind.  399,  409 
(1866). 

30.  Plyler  v.  Pacific  Portland  Cement  Co., 
(Cal.  1007)   92  Pac.  56. 

Inferences  of  fact. —  If  the  constituent 
facts  found  by  the  jury  are  ambiguous,  they 
may  be  asked  for  a  definite  inference  of  fact 
from  .  them.  Ft.  Wayne  Cooperage  Co.  v. 
Page,  (Ind.  App.  1007)  82  N.  E.  83.  But 
they  cannot  be  asked  to  draw  a  conclusion  of 
law. 

81.  Springfield  Coal  Min.  Co.  v.  Gedutis, 
227  111.  0,  81  X.  £.  d  U907)  [affirming  judg- 
ment, 127  111.  App.  327   (1906)1. 

82.  Trentman  v.  Wiley,  85  Ind.  33  (1882). 


s 
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words,  questions  of  mingled  law  and  fact,  as  it  is  said,  should  not  be  permitted,^® 
Of  such  a  nature  is  the  scope  of  a  partnership.^* 

On  the  other,  hand  where  the  jury,  in  reply  to  a  proper  question  state  a  mere 
conclusion  as  to  the  law  the  answer  may  be  disregarded. 

That  a  fact  is  compound  or  complex  is  no  ground  for  rejecting  a  finding  as 
to  it^  but  the  question  must  be  sufficiently  specific  to  be  helpful  and  must 
admit  of  a  direct  answer. ^^  Such  questions  should  be  few  in  number,^'  in  a 
form  approved  by  the  court  ^^  and  so  drawn  as  to  present  a  single  material 
proposition  for  the  jury  ^^  and  should  be  asked  for  before  the  arguments.'*** 

The  answers  should  be  full  and  unequivocal  *•*  and  not  in  the  alternative.** 
Qualifying  expressions  as  "  in  our  judgment "  may  be  disregarded.*^ 

General  verdicts  cannot  take  the  place  of  the  special  answers  **  which  the 
judge  may  require.**  Special  answers  are  without  eflFect  unless  the  ques- 
tions were  regularly  subknitted  to  them.***  Usually  the  special  answers  will 
prevail  over  general  verdicts  when  the}'  are  inconsistent*"  if  irreconcilably 
so.*®  Granting  a  new  trial  sets  aside  a  special  answer  **  but  the  special  an- 
swers may  be  used  by  the  judge  in  deciding  whether  a  new  trial  sliould  be 
ordered.*^ 


•, » 


§  63.  Matters  of  Arguaent,  Opinion  or  Judgment.*^—  Not  all  matters  of  fact 
involved  iu  the  province,  of  the  jury  are  the  subject  of  evidence.  Within  limi* 
tations  imposed  by  the  rule  of  law  which  requires  the  exercise  of  reason,  the 
judging  of  the  issue,  the  exercise  of  the  reasoning  faculty  on  the  facts  involved 
in  the  case  as  to  the  truth  of  the  proposition  in  issue  or  as  to  the  existence  of 
any  constituent  fact  is  a  function  of  the  jury.  A  witness,  therefore,  is  not  at 
liberty  (1)  to  testify  to  the  existence  and  nature  of  the  rules  of  reasoning 


S8.  town  of  Albion  v.  Hetrfck,  M  Ind.  545 
(1883). 

The  oonstmotiom  of  an  unambiguous  writ- 
ing 18  of  this  nature.  Comer  v.  Himes,  49 
Ind.  482  (1875);  Symmes  v.  Brown,  13  ind. 
318  (1859). 

84.  Bonner  Tobacco  Co.  v.  Jennison,  48 
Mich.  4.)0  (1882);  Dubois  v.  Compan,  28 
Mich.  304  (1873). 

85.  Howard  v.  Beldenville  Lumber  Co., 
(Wis.  1908)  114  N.  W.  1114. 

86.  Plyler  v.  Pacific  Portland  Cement  Co., 
(Cal,  l»b7)  92  Pac.  56. 

87.  City  of  Indianapolis  v.  Lawyer,  38  Ind. 
348  (1871)  ;  Atchison,  etc.,  R.  Co.  v.  Plunket, 
25  Kan.  188  (1881). 

88.  Ormond  v  Connecticut  Mut.  Life  Ins. 
Co.,  145  N.  C.  140,  58  S.  E.  997  (1907). 

89.  Rosser  v  Barnes,  16  Ind.  502  (1861) ; 
City  of  Wyandotte  v.  Gibson,  25  Kan.  236 
(1881). 


40.  Plyler  v.  Pacific  Portland  Cement  Co., 
(Cal.  1907)  92  Pac.  56. 

41.  Summers  v.  Greathouse,  87  Ind.  205 
(1882). 

42.  Peters  v.  Une,  55  Ind.  391  (1876). 
48.  Peters  V.  Lane,  55  Ind.  391   (1876). 

44.  Leavenworth,  etc.,  R.  Co.  v.  Rice,  10 
Kan.  426  (1872). 

46.  L'rlianek  v.  Chicago,  etc.,  Ry.  Co.,  47 
Wis.  59  (1879). 

46.  Hamilton  v.  Shoaff,  99  Ind.  63  (1884). 

47.  Plyler  t.  Pacific  Portland  Cement  Co., 
(Cal.  1907)  92  Pac.  56;  New  York,  etc.,  R. 
Co.  V.  Hamlin,  (ind.  1908)  83  X.  E.  343 
[judgment  modified,  79  K.  E.  1040   (1907)]. 

48.  \\'oollen  v.  Wishmier,  70  Ind.  108 
(1880). 

48.  Hollenbeck  v.  Marshalltown,  62  Iowa 
21   (1883). 

50.  .Atchison,  etc ,  R.  Co.  v.  Brown,  33  Kan. 
757  (1885). 

51.  1  Chamberlayne,  Evidence,  §§  117,  118. 


29  Mattebs  of  Law.  §§  54-56 

applicable  to  the  case;  (2)  to  argue  a  proposition  in  issue  or  the  inferences  from 
any  fact  in  evidence^  or  (3)  to  state  the  effect  which  the  evidence  a^  to  the 
existence  of  any  probative  or  constituent  facts  has  produced  in  his  mind. 
What  constitute  the  rules  of  sound  reasoning,  or  as  to  what  inferences  should 
properly  and  logically  be  drawn  from  the  evidence  as  to  the  truth  of  proposi- 
tions in  issue,  is  within  certain  limits  also  a  matter  for  the  jury  and  is  also 
imposed  by  the  substantive  law  on  the  judge. 

§  54.  Hatter  of  law.*^^ —  Consideration  has  thus  been  given  to  '*  matter  of 
fact "  as  rather  loosely  used  in  the  phraseologj'  of  judicial  proceedings ;  and  as 
to  the  manner  and  extent  to  which,  under  the  generally  prevailing  system  of 
English  jurisprudence,  issues  involving  matters  of  fact  are  decided  by  a  jury. 
It  remains  to  turn  attention  to  the  many  and  important  issues,  or  questions  of 
fact  which  are  decided  by  the  judge.  While  these  matters  of  fact,  grouped 
under  the  heading  of  "  matter  of  law,"  present  the  common  feature  that  they 
embody  the  use  of  legal  reasoning,  i.e.,  involve  the  application  of  the  rule  of 
law  to  a  set  of  facts,  they  yet  present  among  themselves  certain  points  of  differ- 
ence. Among  them,  for  example,  are  the  meaning  of  words  and  the  general 
requirement  of  the  use  of  reason  in  extrajudicial  as  well  as  in  judicial  conduct, 
especially  in  relation  to  certain  branches  of  the  substantive  law.  In  addition 
to  these  more  general  matters,  it  is  the  practice  of  the  courts  when  certain  sets 
of  constituent  facts  have  been  found  by  the  jury,  or  where  these  are  admitted 
or  not  controverted,  to  apply  to  them  the  rule  of  law  for  themselves.  A  familiar* 
instance  of  this  is  in  connection  with  the  construction  of  documents. 

§  55.  Iffeaning  of  Words.'* —  The  meaning  of  words  is  equally  a  question  of 
fact,  whether  the  meaning  is  of  words  taken  separately  of  themselves,  as  defini- 
tions or  when  the  inquiry  is  as  to  the  meaning  in  which  they  have  been  used 
in  a  given  context  or  under  a  certain  set  of  circumstances.  In  other  words, 
definition  as  well  as  interpretation  presents  a  question  of  fact.  The  function 
of  defining  words  used  in  connection  with  rules  of  law  necessarily,  however, 
fell  to  the  court  as  part  of  its  duty  of  administration  as  presiding  officer  of  a 
mixed  tribunal  charged  by  the  sovereign  with  the  work  of  administering  jus- 
tice. These  definitions  may  well  be  so  drawn  as  to  exclude  from  the  considera- 
tion of  the  jury  many  inferences  of  fact  otherwise  permissible,  and  in  this  way 
to  take  over  into  the  custody  of  the  judge  the  decision  of  numerous  matters  of 
fact. 

§  66.  The  Use  of  Beaaon.'^—  The  power  of  the  jury  to  deal  with  the  facts  as 
measured  by  the  rule  of  law  given  to  them  by  the  court  for  that  purpose  is  not, 
however,  unlimited.  Among  matters  of  law,  i.e.,  rules  of  legal  requirement, 
which  still  remain  in  the  handling  of  the  judge,  is  the  requirement  that  the 

M.  I   Chamber layne,  Evidence,  §  119.  54.  1  Chamber Uyne,  Evidence,  §§  120A-127. 

tt.  1  Chamberlayne,  Evidence,  §  120. 
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jury  must  proceed  according  to  reason^  whether  the  reasoning  is  logical  or  legal. 
The  law  in  general  requires  that  all  should  act  reasonably  and  this  issue  of 
reasonableness  is  frequently  left  to  the  jury.** 

Where  the  facts  as  to  what  is  a  reasonable  time  are  established  the  question 
is  one  of  law.*^  In  cases  of  negligence  the  same  principle  is  applied  that 
where  the  facts  are  undisputed  their  effect  is  a  question  of  law,*^  but  where  the 
evidence  is  disputed  the  issue  must  be  left  to  the  jury.  ISo  in  an  action  for 
malicious  prosecution  where  the  facts  are  conceded  the  existence  of  reasonable 
cause  is  a  question  for  the  court  as  a  question  of  law,*^  but  where  the  facts  are 
in  dispute  the  case  may  be  submitted  to  the  jury  with  alternative,  rulings 
adapted  to  their  action  in  determining  the  question  of  fact.** 

§  67.  Construction  of  Documents.^ —  The.  discovery  of  the  intention  of  the 
writer  of  a  written  document  is  largely  a  question  of  fact,*^  but  where  the  facts 
are  not  in  "dispute  and  the  intention  is  to  be  gathered  from  the  document  itself 
its  discover^'  presents  merely  a  question  of  law  to  be  ascertained  by  the  judge.**^ 
The  modern  method  of  construction  is  to  introduce  all  the  surrounding  circum- 
stances in  an  effort  to  ascertain  this  intention.*^  The  court  has  also  to  con- 
strue documents  other  than  probative  **  and  all  public  documents,**  including 
statutes,****  but  it  is  beyond  the  province  of  the  court  to  decide  whether  a 
writing  was  intended  to  have  a  certain  effect  as  between  the  parties  to  it  •"  or 
as  to  what  inferences  are  to  be  drawn  from  its  existence.®** 

Where  the  terms  of  a  document  are  vague,  technical,  in  a  foreign  language 
or  the  like  where  the  facts  are  not  all  found  anv  conflict  of  testimonv  is  to  be 
settled  by  the  jury.*^*     The  jury  also  must  decide  where  the  effect  of  the  instru- 


55.  CheHterfield  v.  Katliff,  (S.  C.  1898)  30 
S.  E.  593  (unreasonable  shooting). 

56.  American  Window  Glass  Co.  v.  Indiana 
Natural  Gas  &  Oil  Co.,  (Ind.  App.  1906)  76 
N.  E.  1006. 

67.  Boyle  v.  Mahanoy  City,  187  Pa.  1,  40 
Ail.  1093  (1898). 

58.  Hesson  v.  Southard,  10  N.  Y.  236 
(1851) 

59.  Schattgen  v.  Holnback,  149  111.  646,  632, 
36  N    E.  5)69   (1894). 

The  question  what  ifacts  are  sufficient  to 
constitute  probable  cause  is  an  unmi^ced  ques- 
tion of  law.  Where  the  facts  are  disputed  it 
must  be  left  to  the  jury  to  determine  what 
the  facts  are;  but  the  court  should  instruct 
what  facts  amount  to  probable  cau^e  and 
what  do  not.  Matson  v.  Michael.  81  Kan. 
360.  105  Pac.  537.  L.  K.  A.  1915  D  1    (1909). 

In  an  action  for  malicious  prosecution  evi- 
dence of  a  conviction  is  conclusive  evidence  of 
probable  cause  althouph'  the  conviction  w&s 
reversed  on  appeal  unless  the  conviction  was 


obtained  by  fraud.     The  theory  of  the  courts 
is  that  the  result  of  a  full  hearing  before  the 
trial    court    should    foreclose    the    question. 
Haddad  v.  Chesapeake  &  0.  R.  Co.,  W.  Va 
88  S.  E.  1038,  L.  R.  A.  1916  F  192  (1916). 

60.  1  Chamber layne.  Evidence.  §§  128-132. 

61.  Edes    V.     Boardman,    58    N.    H.,    580 
(1879). 

6«.  Hamilton   v.   Ins.   Co.,   136   U.   S 
255,  10  Sup.  945  (1889). 

63.  Shaw   V.   Pope,  80  Conn.  206,  67 
495   (1907). 

64.  Ellis    V.    Littlefield,     (Tex.    Civ. 
1906)  93  S   W.  171. 

65.  Reclenbaugb  v    Southern  R>  Co...<'      >. 
C.  1,  48  S    E  5^ '('1^)4):  ' 

68.  Winchell  v  Town  of  Camillus,  95  X.  Y. 
Sup.  688.  109  App.  Div.  341   (1905). 

67.  Holm  V.  Coleman.  89  Wis.  233   (1895). 

68.  Teesdale  r.   Bennett,    (Wis.    1904)    lOl 
N  W.  688. 

69.  Rochester  i  P.  Coal  4  Iron  Co.  v.  Fl|^t, 
Eddy  &  Co.,  84  Mi  Y.  Supp.  269  (1903). 
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mmt  depends  on  collateral  facts  ^^  or  where  the  language  is  aitnbiguons^^  or 
uncertain  in  any  way. 

§  S8.  Construction  of  Oral  Contracts.''^ —  By  a  parity  of  reasoning  when  the 
tenns  of  an  oral  contract  are  undisputed  its  construction  and  eflFect  are  to  be 
determined  by  the' court  as  a  matter  of  law."^  But  where  its  interpretation 
depends  on  collateral  facts  which  are  disputed  the  court  will  leave  the  construc- 
tion to  the  jury  conditioned  on  their  findings  as  to  the  collateral  facts.'^ 

§  69.  Demurrers  to  Evidenced  ^ —  A  demurrer  to  evidence  is  an  effort  to  ascer- 
tain the  rule  of  law  applicable  to  the  facts,  admitting  the  facts  proved.^®  and 
lias  been  practically  rendered  obsolete  by  the  more  convenient  expedient  of 
moving'  to  direct  a  verdict.  The  latter  course  has  the  advantage  of  permitting 
the  party  who  makes  the  motion  to  introduce  further  evidence  if  his  motion  is 
overruled  while  the  party  who  demurs  is  precluded  from  putting  in  new  evi- 
dence.^" The  party  against  whom  such  a  motion  is  made  is  entitled  to  the 
most  favorable  inferences  deducible  in  his  favor  from  the  evidence  and  the 
pleadings."^^ 

The  English  rule  required  the  demurring  party  to  state  exactly  what  he 
admitted,^  while  in  this  country  this  rule  has  not  been  generally  enforced,®^ 
but  the  party  against  whom  the  demurrer  is  taken  has  a  right  to  have  every 
inference  taken  in  his  favor.®^  A  demurrer  to  evidence  may  be  taken  before 
a  judge  sitting  without  a  jury.^^ 

§  60.  Certainty  of  Law;  Rulings  on  Facts.83 —  ij^  assuming  the  right  of  apply^ 
ing  the  rule  of  law  to  the  facts  when  nothing  remains  as  to  them  but  to  find 
their  l^al  effect,  judges  have  realized  that  only  in  this  way  can  certainty  in 
the  rules  of  law  be  acquired  and  maintained.  Where  a  given  state  of  constitu- 
ent facts  is  measured  by  a  rule  of  law  and  the  result  is  announced  in  the  re- 
ports, it  amounts  pro  ianto  to  a  construction  of  the  law,  in  terms  of  fact.  If 
this  process  were  left  to  the  variant  action  of  successive  juries  nothing  but  a 
very  undesirable  uncertainty,  vagueness  and  confusion  could  result.  Where 
this  is  necessary  by  reason  of  the  circumstance  that  some  disputed  proposition  of 

70.  West    V.    Smith,    101    U.    S.    263,  270  78.  Konigpberg  v.  Davis,  108  N.  Y.  S.  595, 
M879).           .                                                              57  Misc.  Rep.  630  (1908). 

71.  Rankin   v.  Fidelity  Ins.,  etc.,  Co.  189  79.  Gibson  v.  Hunter,  2  H.  Bl.  187  (1793). 
I.  S.  242,  23  Sup.  653  (1903).  SO.  See  Skinner  Mfg.  Co.  v.  Wright,   (Fla. 

7a.   1  Chamberlayne,  Evidence,  §§  136-138.  1906)  41  So.  28. 

78.  »pragins    v.    White,     108    N.    C.    449  81.  On  a  demurrer  to  evidence  the  evidence 

^J*>^M-  is  to  be  given  full  belief  and  should  be  sub- 

74.  Nash  v.  Oasscn,  163  111.  409,  45  N.  E.  mitted  to  the  juri»  where  the  allegations  of  the 
277  0896).  plaintiff's   pleadings  are  supported  by   com- 

75.  I  Chamber layne.  Evidence,  §§  139-145.       petent   evidence.     Maryland   Casualty  Co.   v. 
76-  (Solden    v.    Knowles,     120    Mass.    336      Cherryvllle  Gas,  etc.,  Co.,  99  Kan.  563,   162 

'  J876) ;  Colegrore  v.  New  York,  etc.,  R'y  Co.,  Pac.  313,  L.  R.  A.  1917  N.  C.  487  (1917). 

20  N.  Y.  492  ( 1850).  82.  Oerock  v.  Western  Union  Telegraph  Co  , 

77    \\otdert  Grocery  Co.  v.  Veltman,   (tex.  (N.  C.  1906)  64  S.  E.  782. 

Civ.  App.  1904)  83  8.  W.  224.  88.  1  Chamberlayne,  Evidence,  §§  145-1^0. 
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fact  ia  to  be  detennined,  the  mischief  must,  possibly,  be  endured.  But  where 
all  the  facts  are  before  the  court,  it  realizes  the  great  social  advantages  of 
deciding  for  itself  as  to  what  is  correct  l^al  reasoning. 

This  is  often  done  by  announcing  where  the  juries  have  decided  for  a  series 
of  verdicts  that  certain  acts  do  or  do  not  constitute  negligence  that  there  is  a 
presumption  of  fact  as  to  it  which  binds  subsequent  juries.  The  court  may 
also  exercise  its  powers  by  ruling  after  hearing  the  evidence  or  the  statement 
of  counsel  as  to  what  he  expects  to  prove  that  there  is  no  evidence  for  the  jury 
of  the  negligence  or  other  liability  claimed.®* 

§  61.  Trial  by  Inspection.®^ —  The  determination  of  a  plea  of  nul  tiel  record 
is  one  of  a  class  of  issues  of  fact,  determined  by  the  presiding  judge  by  his 
own  perception  in  much  the  same  way  that  he  needs  no  evidence  to  decide  on  an 
issue  of  direct  contempt.  At  common  law,  these  were  grouped  under  the  gen- 
eral title  of  trial  by  inspection.  Under  this  form  of  trial  the  nonage  of  an 
infant,  whether  a  party  alleged  to  be  dead  was  in  fact  alive,  issues  of  idiocy, 
mayhem,  or  the  like  were  decided  by  the  judge.  Early  law  points  to  the  con- 
clusion that  trial  by  inspection  antedates  the  more  modem  form  of  trial  by 
jury.*®  So  far  as  it  applies  to  deterip*'^  'tion  of  a  constituent  fact,  e.g.,  whether 
certain  pieces  of  wood  submitted  to  inspection  were  "  chips  "  or  **  shingles  "  it 
is  probably  no  longer  permissible.  A  close  approximation  to  the  finding  of  a 
fact  by  the  court  upon  inspection  is  furnished  where  the  judge  decides  from  the 
examination  of  a  document  as  to  whether  it  is  sealed  or  not  sealed. 

So  an  issue  as  to  whether  a  certain"  record  exists  *'  mil  tiel  record'  ^  is  deter- 
mined by  the  judge  looking  at  it.®"  However,  a  judgment  of  a  sister  State  in 
this  country  may  be  proved  otherwise  than  by  inspection.®®  The  existence  of  a 
foreign  law  is  a  question  of  fact®®  and  it  is  still  an  open  question  whether  evi- 
dence as  to  it  should  be  presented  to  the  judge  or  to  the  jury.®^  It  may  be 
proved  through  skilled  witnesses.®^  Where  the  foreign  law  is  in  written  form 
the  province  of  the  judge  is  somewhat  broader  than  when  it  is  not. 

The  court  will  as  far  as  possible  require  that  the  document  itself  he  pro- 
duced whto  the  law  is  in  written  form®*  and  may  presume  certain  things  as 
that  the  rate  of  interest  in  a  foreign  country  is  statutory  although  the  better 
practice  is  to  make  no  assumption  in  regard  to  it. 


84.  *Mt  frequently  is  not  possible  bv  a  gen> 
eral  formula  to  mark  out  the  dividing  line 
with  reference  to  every  conceivable  case,  and 
it  is  not  wise  to  attempt  it.  The  best  and 
only  practicable  course  is  to  consider  the  cases 
as  they  arise,  and  bearing  in  mind  the  grounds 
upon  which  the  soundness  of  each  principle 
is  supposed  to  rest^  by  a  process  of  elimina- 
tion and  comparison  to  establish  points 
through  which  the  line  must  run."  Per  Ham- 
mond, J.,  in  Martell  v.  White,  IdS.^^iass.  255, 
258    (1904). 

89.  1  Chamberlayne,  Evidence,  §§  151-162. 


88.  Thayer.  Preliminary  Treatise.  19-24 
87.  .Adam^     v. .  Betz.     1     \N  alts    425,    427 

(1833h 
^^    Mills  V.  Bartlett,  170  Mass  76  61  X.  E. 

89.  Cook  r.  Bartlett.  179  Mass.  76.  61  .V.  E. 
266  (im)1). 

90.  Ottowa  r.  Perkins,  94  l\  S.  260  ( 1876)  ; 
by  judge.  Far»<*ock  v,  Wep^ern  Union  Tel. 
Co.,  (X.  C.  100.1)  40  S.  E.  952:  br  jury 

91.  Mexican  N.  R.  Co  v  Slater,  116  Fed. 
593.  606,  53  C  C   A   239  11902). 

98.  McDeed  v.  McDeed.  67  III   545   (1873). 


OHAPTES  IV. 

COURT  AND  JURY;  COURT. 

I 

Court  and  jury;  court,  62. 
Functions  of  the  judicial  office,  63. 
judicial,  64. 

procedure  defined,  65, 

rights  relating  to  matters  of  procedure,  66. 
substantive  law  may  prescribe  the  remedy,  67. 
verbal  metabolism,  68.  * 
distinction  not  important,  69. 
promote  justice,  70. 
apply  practice,  71. 
administrative,  72. 

field  of  administration,  73. 
reason  characteristic  of  adminisilratum,  74. 
discretion,  75. 

range  of  application;  absence  of  judge  from  couH  room,  76. 
adjournments,  77. 

compelling  consistency  in  p(Jtrties,7Si  • 
exclusion  of  persons  from  the  courtroom,  79. 
grounds  for  admitting  public,  80. 
persistence  of  conditions,  81. 
furnish  proof  or  contradiction,  82. 
grounds  for  exclusion,  83. 
adjournments  to  avoid  unwise  publicity,  84^ 
separation  of  witnesses,  85. 

order  not  matter  of  right,  86, 
what  constitutes  violation  of  order,  87. 
time  of  motion  for  order,  88. 
by  whom  motion  is  made,  89. 
to  whom  the  order  applies,  90. 
enforremptit  of  thp  order,  01. 
conspfjupnrps  of  disobedience,  92. 
parfi/s  relation  to  violation,  03. 
prorrpdings  against  offpnding  witness,  94. 
sweuring  of  wifnessps,  95. 
method  of  inquiry,  06. 
children  as  witnesses;  insane  perso'ns,  97. 
form  of  oath,  98.      •' 
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executive,  99. 

require  order  and  decorum,  100. 

compel  obedience  to  directions;  administrative  orders^  101. 
attorneys,  102.  .    J        '^  '. 

others  subject  to  directions,  103, 
protect  the  course  of  justice,  104, 
attorneys,  105. 
court  officers,  106. 

newspapers;  embarrassing  the  administration  of  justice,  107. 
service  of  process,  108. 
witnesses,  109, 
enforcement  by  contempt  proceedings,  110. 
civil  and  criminal  cases.  111. 
direct  and  constructive,.  112. 

constructive  presence  of  judge,  118. 
Judge  sitting  as  a  jury,  114. 
rulings  of  law,  115. 
administrative  questions,  116. 
Evidence  as  a  matter  of  administraiien,  117. 
Stare  decisis  as  applied  to  the  law  of  evidence,  118. 
Recapitulktion,  119.* 

§  62.  Court  and  Jury;  Court. ^ —  Before  proceeding  to.  consider  in  some  detail 
the  respective  functions  of  the  court  and  jury,  it  may  be  of  advantage  to  take 
a  brief  survey  of  the  general  constitution  a»d  relations  of  the  two  branches  of 
the  mixed  tribunal  so  familiar  to  the  English  law.  The  central  figure  of  the 
courtroom  is  unquestionably  the  judge.  The  office,  and,  much  more  frequently 
than  not,  the  individual,  are  hedged  about  with  a  dignity  based  upon  varied 
and  highly  important  considerations.  This  is  due  not  alone  to  the  great  an- 
tiquity of  the  office  of  judge  and  to  the  universal  social  respect  in  which,  wher- 
ever worthily  exercised,  the  office  has  uniformly  been  held.  The  title  of  judge 
is,  indeed,  venerable  with  age  and  revered  for  the  wisdom  with  which  the  age- 
enduring  traditions  of  the  past  have  enriched  it.  Compared  with  the  institu- 
tion of  judge,  that  of  the  jury  is  extremely  recent. 

§  83.  Functions  of  the  Judicial  Office.^ — In  the  machinery  of  judicial  pro- 
cedure, to  which  reference  will  be  more  fullv  made,  the  law  of  evidence  has 
an  especial  place — intervening  in  operation  between  the  establishment  of 
issues  of  fact  by  means  of  the  rules  of  procedure  as  to  pleading,  and  the  exercise 
of  the  reasoning  faculty  in  the  act  of  judging  or  rendering  a  verdict  upon  the 
facts  which  it  is  the  province  of  evidence  to  supply.  But  beside  having  an 
appropriate  field  in  the  procedure  of  a  trial,  the  admissions  and  rejections  of 

1.   1  Chamberlayne,  Evidence,  §  163.  8.   1  Cliamberlayiie,  Evidence,  §  164. 
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endence,  the  form  which  it  is  compelled  to  assume,  the  limitations  upon  its 
use  or  effect,  are  being  constantly  modified  and,  in  the  course  of  a  trial,  con- 
trolled by  rules  imported  from  other  branches  of  procedure. 

This  blending  of  the  rules  of  evidence  with  those  of  substantive  law  or  other 
branches  of  procedure  is  rendered  easy  of  occurrence  and  difficult  of  disassocia- 
tiou  by  reason  of  the  fact  that  knowledge  and  enforcement  pf  all  rules  of  sub- 
stantive lawy  as  well  as  those  of  procedure,  are,  together  with  the  task  of  ad- 
ministration, centered  in  the  same  person  —  the  presiding  judge. 

A  Necessary  Arrangement. —  This  multiplicity  of  function  on  the  part  of 
the  presiding  judge  could  at  no  time  well  be  avoided. 

A  Palpable  Confusion, —  It  has  proved  easy  for  a  presiding  judge,  under 
the  confusing  conditions  of  a  nisi  prius  trial  to  fail  to  distinguish  ot,  indeed, 
greatly  to  concern  himself  as  to  what  was  the  particular  branch  of  procedure 
under  which  he  was  exercising  a  power  which  he  clearly  was  entitled  to  use ;  or 
whether,  indeed,  he  was  dealing  with  procedure  at  all,  rather  than,  in  reality, 
announcing  or  applying  a  rule  of  substantive  law,  or  exercising  his  power  of 
administration. 

But  the  common  statement  that  evidence  is  not  admissible  for  a  given  pur- 
pv/^e  does  not  specify  whether  the  exclusion  is  made  because  the  fact  which  the 
evidence  tends  to  prove  (a)  is  not  material  to  the  claim  or  defense  relied  on, 
(b)  is  not  relevant  under  the  pleadings,  (c)  is  not  a  probative  or  constituent 
fact,  (d)  is  calculated  to  mislead  or  confuse  the  jury,  or  unduly  protract  the 
trial. 

For  convenience,  the  functions  of  the  court  may  be  divided  into  those  which 
'"re  (1)  judicial,  i.e.,  involve  the  use  of  judgment;  (2)  administrative,  i.e., 
iinply  the  use  of  discretion;  (3)  those  which  are  executive,  i.e.,  require  the 
exercise  of  what  may  be  called  the  ^'  police  powers  "  of  the  court. 

§  64.  [Funetions  of  the  Jndioial  OAoe] ;  Judicial.^ —  The  presiding  judge  has 
not  only  the  duty  of  announcing  the  substantive  law  of  which  he  is  said  to 
have  judicial  knowledge,  and  which  will  be  more  fully  considered  later,  in  con- 
nection with  that  subject;  he  also  is  charged  with  the  duty  of  applying  the 
rules  of  procedure. 

§  65.  [Functions  of  the  Judicial  Office] ;  Procedure  Beflned.^ —  Properly  consid- 
ered, procedure  relates,  not  to  the  remedy,  but  to  the  process  by  which  the  rem- 
edy is  made  available.     The  law  of  procedure  governs  the  process  of  litigation.* 

§  66.  [FmLctions  of  tue  Judicial  Office] ;  (1)  Bights  Belating  to  Hatters  of  Pro- 
cedure.^—  The  substantive  rights  of  the  parties  may  well  extend  to  the  observ- 
ance of  certain  methods  of  procedure.     Indeed,  the  rights  to  the  observance  of 

8.  1  CluiBii^lftyfie.'Etidefice,  ^§  \W,  /  Oraeed  by  tlie  three  lechuical  terms,  pl^iding, 
4.  1  Chamberlayne,  Evidence,  §§  166.  167.  evidence  and  practice.''    Kring  v.  Missouri, 

5l  xlie  .Supreme  Court  of  the  Unit^  States      107  U.  S.  221,  231. 
aefines  procedure  to  include  *'  Whatever  is  em-  6.  1  Chamberlayne,  Evidence,  §  168.         ^ 
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an  ebtablished  procedure  are  the  most  ancient  of  which  we  know  anything  in 
Teutonic  law.  Historically,  procedure  antedated  substantive  law.  In  the 
more  formal  jurisprudence  of  early  days,  procedure  was,  in  itself,  the  test  of 
truth.  Facts  were  '^  proved,"  not  by  any  appeal  to  reason,  but  by  carrying 
through  without  variation  certain  established  formuloSj  known  to  the  judges  — 
noticing  the  result  and  acting  accordingly. 

§  87.  [Functions  of  the  Judicial  Office] ;  (2)  Substantive  Law  Hay  Prescribe  the 
Remedy  J — As  the  right  to  the  observance  of  a  rule  of  procedure  may  be  a 
matter  of  substantive  right,  so  the  remedy  itself  may  be,  and  frequently  is, 
prescribed  by  the  substantive  law.  Thus,  the  punishment  for  crimes,  the  dam- 
ages awarded  upon  the  violation  of  a  right  or  the  infraction  of  a  duty  are  all 
clearly  part  of  the  remedy.  It  is  equally  plain  that  such  remedies  are  pre- 
scribed by  the  substantive  law.  ^  ' 

§  68.  [Functions  of  the  Judicial  Office];  Verbal  Metabolism.s — This  verbal 
inetabolism  between  the  phraseology  of  the  substantive  law  and  that  of  pro- 
cedure by  which  the  rules  of  positive  law  are  made  to  appear  as  if  they  were 
part  of  the  separate  and  distinct  braueh  of  law  denominated  procedure,  takes 
place^  most  frequently,  in  practical  judicial  administration  in  three  ways: 

1.  Exclusive  Mode  of  Proof, —  The  first  instance  of  this  verbal  interchange- 
ability  of  a  rule  of  substantive  law  with  one  of  procedural  law  is  furnished 
wher«  an  exclusive  mode  of  proof  is,  in  reality,  a  component  element  of  the 
right  or  liability  prescribed  by  substantive  law.  Thus,  if  contracts  of  a  certain 
nature  can,  under  the  rule  of  substantive  law,  be  proved  only  by  a  writing,  the 
evidentiary  requirement  practically  adds  an  additional  condition,  under  which 
alone  a  right  to  enforce  such  a  contract  will  arise. 

2.  Conclusive  Presumptions, —  A  second  paraphrasing  or  interchangeability 
of  substantive  for  procedural  rules  is  furnished  where  a  conclusive  effect  is 
given  to  a  particular  fact  in  a  given  connection,  irrespective  of  probative  force; 
e.g.,  where  a  certain  evidentiary  fact  is  the  equivalent  of  and  may  be  substituted 
for  another.  A  conclusive  presumption,  as  it  is  called,  states  in  substance, 
the  equivalence  in  legal  effect  between  two  facts.  The  form  of  expression  is 
that  of  procedural  law ;  the  reality  is  a  proposition  in  substantive  law.  For  ex- 
ample a  child  under  seven  is  said  to  be  conclusively  presimied  to  be  incapable 
of  forming  a  criminal  intent.  Of  this  the  only  rational  meaning  can  be  that 
the  law  of  persons  provides  that  infants  under  this  age  shall  not  be  criminally 
punished  for  offenses  of  which  intent  is  an  essential  element. 

8.  t-Hatute  of  Limitdiimis. —  The  limitation  on  the  right  to  bring  an  action  — 
a  spee:men  of  procedural  law  —  is  practically  equivalent  to  the  loss  of  prescrip- 
tion 0 :  the  right  itself  by  lapse  of  time. 

§  69.  [Fnnctiona  of  the  Judicial  Office];   Diitinction  Not  Important.^ — It 

7.  I  ''hamberlayne,  Evidencei  §  169.  9.  1  GhUBberlayne,  Evidence,  §  171. 

8.  1     hamberlayne,  Evidence,  §  170. 


37  Pbomote  Justice.  §  70 

would  thus  appear  that  the  distinction  between  substantive  and  procedural  law 
is  one  not  only  of  but  little  consequence ;  it  is  one  which  is  principally  based, 
as,  perhaps,  the  historical  evolution  of  substantive  law  from  forms  of  rigid 
procedure  might  in  itself  suffice  to  show,  on  a  mere  difference  in  form  of  state- 
ment»  The  distinction  between  substantive  and  procedural  law  is  artificial 
and  illusory.  In  essence,  there  is  none.  The  remedy  and  the  predetermined 
machinery,  so  far  as  the  litigant  has  a  recognized  claim  to  use  it,  are,  legally 
speaking,  part  of  the  right  itself. 

.  In  reality,  the  true  distinction  for  the  purpose  of  the  law  of  evidence,  the 
correct  line  of  radical  cleavage,  is  not  between  rules  as  announced  in  substan- 
tive law  and  similar  and  often  interchangeable  rules  formulated  as  part  of  the 
law  of  procedure;  but  is,  on  the  contrary,  between. rules  of  law,  substantive  or 
procedural,  on  the  one  hand,  and  the  principles  of  rational  judicial  adminis- 
tration on  the  other. 

§  70.  [Functions  of  the  Judidal  Office] ;  Promote  JuBtice.^*^ — Equally  within 
the  judicial  function  of  the  court  with  the  enforcement  of  law,  and  far  tran- 
scending it  in  social  importance  is  the  promotion  and  furtherance  of  justice. 
This  is  the  field  of  judicial  administration.  The  primary  mandate  to  the 
judge  is  to  promote  justice.  Eut  society  is  not  only  interested  in  the  doing  of 
abstract  individual  justice.  It  is  also  essential  to  the  objects  which  it  has  in 
view  that  rights  and  duties  should  be  certain,  that  things  once  dohe  in  a  given 
wav  should  continue  to  be  done  in  that  way.  The  taking  of  judicial  action  in 
a  particular  way  creates,  to  a  certain  extent,  a  right  on  the  part  of  the  litigant 
and  a  corresponding  obligation  on  the  judge  to  do  the  same  thing  in  a  similar 
case.     Thus  arises  a  rule,  a  law. 

For  this  uniformity,  created  by  its  legal  rules,  society,  however,  is  forced  to 
pay  a  heavy  price  in  terms  of  justice.  This  is  inevitable;  but  it  should  be 
recognized.  As  the  objective  and  subjective  conditions  of  no  two  cases  are,  it 
may  be  anticipated,  precisely  similar,  applying  a  rule  from  a  case  to  which  it 
was  perhaps  ideally  accurate  to  another  case  can  only  be  done  by  the  disregard 
of  certain  of  .the  attendant  features  of  the  actual  situation  in  the  latter  case. 
The  more  general  the  rule,  the  more  rigidly  it  is  enforced,  the  greater  must  be 
the  number,  variety  and  importance  of  the  elements  present  in  the  situation 
before  him  which  the  judge  is  forced  to  disregard. 

A  further  price  is  paid  in  terms  of  popular  respect.  Truth  is  usually  in 
advance  of  public  opinion ;  public  opinion  is,  as  a  rule,  in  advance  of  the  law. 
The  standards  of  what  is  just  and  even  of  what  is  socially  expedient  are  not 
only  in  a  state  of  constant  flux  but  in  one  of  incessant  sublimation.  Those 
held  by  any  particular  epoch  are,  as  a  rule,  mentally  and  morally  in  advance 
of  those  used  b>;  that  which  has  preceded  it.  The  law,  in  proportion  as  it  pre- 
sents the  advantage  of  fixity  and  uniformity,  tends  pari  pasm  to  exhibit  the 

10.  1  Cliamberlayne,  Eyidence,  §  172. 
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evils  of  undue  conservatism.  Law  almost  necessarily  lingers  behind  the  ethical 
standards  of  the  age  in  which  it  is  being  applied.  It  proclaims  the  views  of  a 
previous  age. 

A  more  disguised  but  still  very  substantial  price  is  paid*  by  society  in  the 
prevalence,  in  the  body  of  law,  of  the  trivial,  the  false  and  the  formal,  the  un- 
true estimate  of  real  values  which  is  not  only  in  practice  detrimental  to  the 
cause  of  justice,  but  powerfully  operates  to  impair  the  instinct  for  justice  itself 
which  is  the  very  crown  of  the  judicial  office.  Formalism  dies  hard ;  it  is  kept 
alive  by  technicality  of  which  the  essential  element  is  the  rigidity  of  legal  re- 
quirement. 

§  71.  [Functions  of  the  Judicial  Office];  Apply  Practice.^ ^ — The  presiding 
justice  is  charged  not  only  with  the  function  of  enforcing  the  rules  of  law  and 
promoting  justice;  he  has  also  the  duty  and  function  of  announcing  and  apply- 
ing to  matters  before  him  the  judicial  practice,  local  or  general,  which  prevails 
in  the  jurisdiction  of  his  forum.  In  connection  with  the  field  of, "  Evidence," 
'*  Practice  "  may  be  defined  as  that  portion  of  the  field  of  administration  which 
is  covered  by  a  custom  or  usage. 

The  right  of  a  party,  for  example,  to  cross-examine  his  opponent's  witnesses, 
is  a  matter  of  procedural  law.  The  scope  of  such  an  examination  at  any  par- 
ticular stage  of  the  trial  is  largely  a  matter  of  administration,  controlled  and 
conditioned  by  the  fact  that  reason  must  be  exercised.  The  order  in  which 
the  examination  of  the  adversary's  witnesses  shall  be  conducted  is  controlled, 
unless  the  judge  actively  intervenes,  by  a  custom. 

A  rule  of  court  is  improperly  spoken  of  as  a  rule  of  practice.  When  passed 
under  authority  of  law  a  rule  of  court  is  one  of  procedural  law. 

§  72.  [Functions  of  the  Judicial  Office] ;  Administrative.^-— "  The  judicial  of- 
fice is  really  one  of  administration."  So  far  as  it  ceases  to  be  administrative, 
it  ceases  to  be  judicial,  riidoubtedly  the  supreme  function  of  the  judicial 
office  is  precisely  that  of  administration.  The  function  of  enforcing  law  is 
governed  by  niles;  the  fimction  of  administration  is  guided  and  governed  by 
the  fundamental  nature  of  the  judicial  office  itself.  In  other  woi^ds,  adminis- 
tration is  that  portion  of  pn')cedure  which  is  not  governed  by  a  rule  of  law. 

§  73.  [Functions  of  the  Judicial  Office] ;  Field  of  Administration.^^ —  'pjj^  g^^. 
eral  field  of  administration  and  the  force  and  effect  which  shall  be  wiselv  ac- 
corded  it,  as  contrasted  with  law,  pr(x»edural  or  substantive,  is  determined  in 
any  particular  connected  by  the  inherent  nature  of  administration  itself.  An 
infinite  series  of  minute  details,  a  nice  adjustment  of  a  principle  to  a  number 
of  conflicting  phenomena  requiring  the  constant  exercise  of  judgment,  the 
choice  and  selection  of  means  to  an  end,  cannot  well  be  made  the  subject  of  a 
rule  of  law.     This  is  the  distinctive  field  of  administration. 

11.  1  Chamberlavne,  Evidence,  §  173.  13.  1  Chamberlayne,  Evidence,  §  175. 
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§  74.  [Fuetioiis  of  the  Judicial  Offlee] ;  Season  Charaeteriitio  of  Administra- 
tioiL** —  The  characteristic  feature  of  that  portion  of  procedure  which  we  shall 
term  administration,  is  its  constant  employment  of  reason  and  judgment  rather 
than  the  imposition  of  a  command  to  do  things  in  a  particular  way.  The  test 
and  guide  of  sound  administration  is  the  exercise  of  the  reasoning  faculty. 

§  75.  [Functions  of  the  Judicial  Office] ;  '*  Discretion."  ^^ —  It  is  commonly 
said  that  matters  of  procedure  in  which  there  is  no  deiinite  rule  are  tho.:e  of 
''  judicial  discretion.^'  Ko  especial  objection  exists  to  the  use  of  the  phrase 
other  than  that  it  appears  misleading  by  a  suggestion  of  arbitrary  and  irrespon- 
sible action  on  the  part  of  the  presiding  judge.  This  by  no  means,  in  fact, 
exists.  As  Lord  Mansfield  says:  ^^  ^^  Discretion,  when  applied  to  a  court  of 
justice,  means  sound  discretion  guided  by  law.  It  must  be  governed  by  rule, 
not  by  humor;  it  must  not  be  arbitrary,  vague  and  fanciful,  but  legal  and 
regular." 

Of  discretion  in  the  sense  of  purely  arbitrary  power  to  deal  with  the  rights 
of  litigants  it  may  be  truly  said  that  no  such  right  exists  in  the  English  law 
of  evidence.*'' 

Action  of  appellate  courts  as  to  matters  of  discretion. —  It  may  fairly  be  ob- 
served that  the  action  of  many  appellate  courts  in  this  respect  is  such  as  not 
only  to  add  enormously  to  their  own  labors,  but  also  to  create  a  serious  conges- 
tion of  judicial  business  through  repeated  new  trials  and  a  consequent  prac- 
tical denial  of  justice.  In  matters  properly  of  administration  or  discretion 
reversal  should  properly  occur  only  where  error  in  law  has  been  committed. 

Abuse  of  discretion,  it  would  thus  appear,  is  its  unreasonable  *®  or  other- 
wise illegal,**  use.  This  is- commonly  spoken  of  as  "  abuse"  of  discretion,  it 
being  said  that  the  action  of  the  trial  judge  on  a  matter  within  his  discretion 
will  not  be  reversed  except  in  thcv  event  of  its  abuse,^ — a  phrase  which  does 

14.  1  Chamberlayne,  Evidence,  §  176.  '  order  which  the  trial  judge  should  have  made, 
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15.  1  Cfaamberlayne,  Evidence,  §§  177,  178.      which  attend  the  attempt,  undertaken  in  sev- 

17.  New  Jeraep. —  Sea  Isle  City  Imp.  Co.  v.  eral  jurisdictions,  to  establish  the  same  rule 
Aflsesflors  of  Taxes  of  Borough  of  Sea  Isle  at  law.  it  follows  that  judicial  discretion,  in 
City,  61  N.  J.  Law  476,  39  Atl.  1063,  1064  equity  cases,  is  not  arbitrary  or  capricious 
<  1808).  dependent  upon  the  mere  pleasure  of  the  judge 

IMaeretiOA  1a  equity  is,  normally,  quite  a  hut  is  a   *"  sound   and   reasonable  discretion 

different  matter  from  the  exercise  of  adminis-  which  governs  itself,  as  far  as  it  may,  by  gen- 

trative  powers  at  common   law.     The  juris-  eral  rules  and  principles. '*     Patten  v.  Stewart, 

diction  of  equity  was  a  prerogative  one;  many  24  fnd.  332  1 1«6.5)    (rescission) . 

tif    its   remedies  were  not   obtainable  as   of  18.  McBride  v.  McBride,   (Towa  1909)    120 

right.     Much,  in  most  cases,  depended  on  the  X.  W.  709:   Freasier  v.  Harrison,   (Mo.  App. 

extent   to  which   certain   facts   affected'  the  1909)  118  S.  W.  108. 

mind  and  conscience  of  a  particular  judge.  19.  Connertirut.—  y\cKor\9    v.    Schott,    82 

The  mibstantive  law  relating  to  equity  pro-  Conn.  70,  72  Atl.  .570  (1909). 

cedore  made   the  discretionary   action   of   a  ^Vorida.— Atlantic   Coast   TJne   R.   Co.   ▼. 

trial  judge  reviewable  in  an  appellate  chan-  Dees,  .56  Fla.  127,  48  So.  28  (1908). 

eery  tribunal.    Absence  of  the  jury,  enabling  80.  A'anaiM.— Hackett  v.  Turner,   19  Kan. 
the  appellate  court  in  equity  to  enter  the  final 


§§  76,  77 


CoxncT  AKD  Juby;  CoubtI 


"^iV 


not  seem  essenidally  modified  ia  ttieaning  -  by  the  addttion  o£.  a^j^^^v^i  such 

as  "  gross,"  ^^  "  wanton  "  or  the  lika*^ .  . 

'^  All  recLsonable  intendments  must  be  made  in  favor  of  the:  acts  of  officials 
who  are  under  obligations  to  perform  their  duties  correctly,  so  long  as  they 
appear  to  be  acting  in  good  faith."  ^^  It  has  even  been  suggested  that  where 
the  police  powers  have  alone  been  exercised,  by  the  court,  the  propriety  of  the 
trial  judge's  action  will  not  be  revised.** 

§  76;  [Fonctions  of  the  Judieial  Offloe] ;  Absence  of  Judge  from  Oourtroom.^' — 

The  presiding  judge  may,  in  his  administrative  discretion,  leave  the.  beneh 
when  so  disposed. 

A  purely  temporary  absence  of  the  judge  from  the  courtroom  will  not  be 
deemed  error.^ 

On  the  other  hand,  as  much  prejudice  may  be  caused  to  a  party  by  the  un- 
controlled action  of  his  adversary  during  a  prolonged  absence  of  the  judge,  re- 
versible error  may  be  conunitted  in  leaving  the  courtroom.** 

§  77.  [Functions  of  the  Judicial  Office] ;  Adjonmments.^^ —  The  court  may 
grant  adjournments  if  justice  apparently  requires  it,  but  he  is  not  required  to 
defer  justice  to  other  suitors  because,  in  a  case  on  trial,  a  party  has  failed  to 
present  such  a  case  as  with  due  diligence  he  might  and  should  have  done.*^ 

Where,  however,  surprise  on  a  material  point  '^^  has  been  caused  to  a  party  as 
by  the  taking  of  a  sound  technical  objection  which  was  not  fairly  to  have  been 
anticipated,  ^*  or  an  unexpected  demand  for  available  proof  arises,^*  an  ad- 
journment, upon  suitable  terms,***  may  reasonably  be  conceded. 

97,  WeHs  V.  O'Hare,  209  111.  627,  70  K.  E. 
1056  (1904).  [Judgment  rever$ed,  110  lU. 
App.  7  (1903).] 

\,  1  Chamber Ifiyne,  Evidence,  §  ISO. 

K  The  court  is  not  bound  to  suspend  to' 
enable  a  party  to  procure  additional  eridtnce. 
Zipperer  v.  City  of  Savannah,  128  Ga.  135, 
57  S.  E.  3U  (1907);  Black  v.  Sherry,  87 
X.  Y.  Supp.  166,  43  Misc.  Rep.  342  { 1904) ; 
Sheedy  v.  City  of  Chicago,  221  111.  Ill,  77 
X.  E.  539  ( 11M>6)  (Measure  sewer) ;  or  to  get 
a  witness  whom  he  has  neglected  to  summon, 
^ozlowskl  V.  City  of  Chicago,  113  III.  App.i;i5 
( 1904) :  Knapp  v.  Order  of  Pendo,  36  Wash. 
601,  79  Pac.  209  (1905). 

80.  Xieberg  v.  Greenberg,  91  N.  Y.  Supp. 
83    (1904). 

81.  Reiss  V.  Pfeiffer,  117  N.  Y.  App.  Div. 
880,  103  N.  Y.  Suppl.  478  (1907^ 

88.  Heyman  v.  Singer,  99  N.  Y.  Supp.  942, 
51  Misc.  Rep.  18  (1906). 

88.  Poland  v.  Minshall,  96  N.  Y.  Snpp. 
500  (1905)    (judgment  of  costs). 


527  (1878)  (amendments;  continuances; 
costs). 

81.  Murphy  v.  Southern  Pac.  Co.,  (Nev. 
1909)  101  Pac.  322. 

88.  Maryland. —  Consol.  Gas,  etc.,  Co.  v. 
State,  lOi)  Md.  ISG,  72  Atl.  651  (1909)  (arbi- 
trarv). 

MasiiavhuaettR, —  tlenkins  v.  Weston,  200 
Masi4.  4H.H,  SO  X.  K.  9.'>5  (1909)  (manifestly 
unfounded). 

83.  Kio  (irande  County  Com'rs  v.  I^wis,  28 
Colo  .178.  «■»  Pac.  r>l  (1900)  [citing  Smith  v. 
Board.  10  Colo.  17   (1887)]. 

The  fact  of  abuse  must  lie  aflfirmativelv  es- 
tablished  by  the  objecting  party.  Waldron  v. 
First  Xat.  Bank,  60  Xeb.  245.' 82  X  W.  8.56 
(1900) :  Brenzinger  v.  American  Kxch  Bank. 
19  Ohio  Cir.  Ct.  R.  536,  10  O.  C.  D.  775 
<1900). 

84.  Xorris  v.  Clinkscales,  47  S.  C.  488,  25 
S.  E.  797  (1896). 

85.  1  Chamberlayne.  Evidence,  §  179 

86.  Chicago  City  Ry.  Co.  v.  Creech,  207  111. 
400,  69  N.  E.  919  (1904). 
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An 'Unredaonable  refusal  to  adjjourix  may  be  treated  as  prejudicial  erroor.^f 
On  the  other  hand^  the  court  may  proceed  to  trial  ex  parte  where  a  case  is 
reached  iu  its  ,order,^*  aivd  no  request  for  adjournment  is  made  pr  such  a 
motion  has  been  overruled.  He  may  even  proceed  ex  parte  where  the  attor- 
neys of  the  moving  party  upon  the  refusal  of  their  motion  to  adjourn,  immedi- 
ately  withdraw  from  the  case.^^ 

§  78.  [Fnnotionft  of  the  Judicial  Oflce] ;  Compelling  CoAnstoncy  in  Parties. — 
Parties  to  a  suit  ought  to.  be  consistent  and  not  play  fast  and  loose  with  the 
court.  Where  a  defendant  objects  to  a  rule,  jof  damages  laid.  do\yn  by  the 
court,  and  later  accepts  the  court's  theory  and  asks  for  rulings  upon  that  very 
theory  and  the  court  does  instruct  upon  that  theory  the  party  must  be  held  to 
have  abandoned  his  first  theory  and  accepted  the  theory  of  the  court.*'' 

§  79.  [Functions  of  Judicial  Office] ;  Exclusion  of  Persons  from  the  Courtroom.*^ 

—  The  presiding  justice  may  exclude  from  the  courtroom  any  persons  not 
directly  concerned  in  the  particular  trial  which  is  in  progress,  except  where 
the  constitution  guarantees  a  public  trial.'^® 

§  80.  [Functions  of  Judicial  Office] ;  Grounds  for  Admitting  Fublic.^^ —  As  a 
rule,  a  portion  of  the  public,  suited  to  the  capacity  of  the  courtroom,  will  be 
admitted  by  the  special  or  standing  order  of  the  judge. 

A  valuable  educational  influence  tending  toward  interest  in  and  respect  for 
public  justice  is  thereby  created.  The  correction  of  judicial  abuses,  loyalty  to 
good  administration  and  general  respect  for  law  and  its  enforcement,  are  made 
personal  to  the  citizen,  and  greatly  promoted  by  examination  and  discussion. 

The  power  for  good  in  this  connection,  is  perhaps  most  dramatically  revealed 
in  the  abuses  which  have,  as  an  almost  invariable  rule,  attended  the  exercise  of 
judicial  administration  through  tribunals  whose  proceedings  have  been  held  in 
secret.  Not  only  is  publicity  in  judicial  proceedings  helpful  in  making  the 
influence  of  legal  administration  powerful  and  personal  through  the  commu- 
nity; it  is  an  important  guarantee  for  truth,  as  it  is  elicited  from  witnesses, 
in  civil  or  criminal  cases. 

§  81.  [Functions  of  Judicial  Office] ;  Persistence  of  Conditions.^^ —  The  exist- 
ence and  nature  of  the  subtle,  intangible  and  yet  powerful  emotional  disturb- 
ances which  may  be  called  the  psychic  atmosphere  of  a  trial,  are  carefully  to 
be  considered  and  dealt  with  by  the  wise  practitioner,  and  it  is  no  small  ad- 
vantage of  the  public  trial  of  causes  that  a  practitioner  may  thus  gauge  the 

84.  Heyman  v.  Singer,  99  N.  Y.  8.  942,  51  143  N.  W.  489,  L.  R.  A.  1916  E.  983  (1913). 
Misc.  Kep.  18  (1906).  38.   1  Chamberlayne,  Evidence,  §  182. 

85.  LiDderman  v.  Nolan.  16  Okl.  352,  83  88.  State  v.  Keeler,  Mont.  156  Pac.  1080,  L. 
Pac.  796  (1905).  K.  A.  1916  472  (1916). 

88.  Mclnnes  ▼.  Sutton,  35  Wash.  384,  77  40.   1  Chamberlayne,  Evidence,  §  183. 

Pae.  7.36  (1904).  41.  1  Chamberlayne,  Evidence,  §  184. 

87.  Ottumwa  ▼.  Nicholson,  161  Iowa  473, 
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mental  attitude  of  the  tribunal  in  approaching  the  consideration  of  his  case  and 
be  able  to  judge  as  to  the  precise  nature  of  the  task  before  him."*^ 

§  82.  [Fonctions  of  Judicial  Office] ;  Famish  Proof  or  Contradiction.^^ —  The 

presence  of  the  public  in  the  courtroom  and,  to  a  still  wider  and  more  impressive 
extent,  the  publication  in  the  newspaper  press  of  judicial  proceedings,  is  a 
powerful  agency  in  bringing  to  the  attention  of  persons  having  facts  in  their 
possession  relating  to  a  matter  on  trial  the  knowledge  that  they  may  be  helpful 
to  the  cause  of  justice.^* 

§  83.  [Functions  of  Judicial  Office] ;  Grounds  for  Exclusion.^^ —  In  discharging 
his  administrative  power  in  relation  to  the  admission  of  the  public  to  the  court- 
room, very  different  considerations  may  well  be  felt  to  apply  to  those  who  are 
attending  on  bushiess  in  the  courtroom  as  compared  with  those  whose  position 
is  that  of  mere  spectators. 

In  the  case  of  persons  having  no  direct  connection  with  the  business  before 
the  court,  it  may  frequently  seem  to  a  presiding  judge  that  his  administrative 
control  of  the  courtroom  will  be  more  rationally  exercised  by  excluding  their 
personal  presence  from  it  —  all  legitimate  social  interests  being  amply  con- 
served by  fair  reports  of  the  newspapers  of  daily  judicial  proceedings  and 
temperate  editorial  comments  upon  finished^cases,  the  interests  of  justice  being 
secured  in  this  connection  by  a  correction  by  the  judge  of  any  abuses. 

Fear  of  Violence. —  Where  the  judge  apprehends  danger  of  disorderly  pro- 
ceedings.by  the  spectators,  or,  the  exercise  of  undue  and  improper  influence  on 
the  jury,  he  may  properly  exclude  from  the  courtroom  all  persons  who  have  no 
direct  connection  with  the  proceedings.**® 

Protect  Public  Morals. —  Unmoral  or  immoral  cases,  especially  those  relat- 
ing to  sexual  offenses  or  perversions,  are  constantly  arising  for  trial  and  obvi- 
ouslv  tend  to  excite  and  ffratifv  the  morbid  sensationalism  of  the  lovers  of 
moral  filth  at  the  expense,  in  all  cases,  of  public  morals  and  social  sanity ;  and, 
in  many  cases,  of  great  mental  anguish  to  sensitive  witnesses  or  parties.  The 
judge,  as  custos  morum,  may  reasonably  consider  that  the  assemblage  over  which 
he  directly  presides  should  be  rather  held  for  the  dispatch  of  public  business 


4S.  State  v.  Brooks,  92  Mo.  542,  573 
(1887)  ;  Garnett  v.  Feirand,  6  B.  &  C.  611, 
626  (1827).  "The  public  had  a  right  to  be 
present,  as  in  other  courts."  Colier  v.  Hicks. 
2  B.  Si  Ad.  663,  668  (1831),  per  Tenterder, 
C.  J.  **  We  are  all  of  opinion  that  it  is  one 
of  the  essential  qualities  of  a  court  of  justice 
that  its  proceedings  should  be  public,  and  that 
aU  parties  who  may  be  desirous  of  hearing 
what  is  going  on,  if  there  lie  room  in  the  place 
for  that  purpose,  provided  they  do  not  inter- 
rupt the  proceedings  and  provided  there  is 
no  specific  reason  why  they  should  be  re- 
moved, have  a  right  to  be  present  for  the 


purpose  of  hearing  what  is  going  on."    Daub- 
ney  v.  Cooper,  10  B.  k  C.  237,  240  (1829). 

43.  1  Chamberlayne,  Evidence,  §  185. 

44.  A  jeweler,  reading  in  the  papers  of  a 
perjured  testimony  as  to  when  he  did  certain 
engraving  on  jewelry,  attended  and  rendered 
valuable  assistance  in  exposing  the  deceit. 
Smyth  v.  Smyth,  Woodley's  Celebrated  Trials, 
1,  115,  140,  144   (1853). 

45.  1  Chamberlayne,  Evidence,  §  186. 

46.  Stone  v.  People,  3  III.  326,  338  (1840). 
People  V.  Kerrigan,  73  Cal.  222,  14  Pac.  840 
(1887). 
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than  composed  of  persons  met  for  diversion  —  innocent  or  prurient. .  This 
power  may  however  be  controlled  by  a  constitutional  provision  guaranteeing  a 
public  trial. '•^ 

Declaratory  statutes  have  been  passed  in  many  states  making  ilx  the  duty  of 
the  judge  to  exclude  the  public  from  cases  of  a  lascivious  nature  *®  which  may 
however  be  void  when  the  state  constitution  contains  a  guarantee  of  a  public 
trial.*^ 

§  84.  [Fimotionfl  of  Judicial  Offloe]  ;•  Adjoonunents  to  Avoid  Unwise  Publicity, 
ctc.*^ — An  alternative  administrative  expedient  for  the  purpose  of  avoiding 
unwise  publicity  is  to  keep  the  courtroom  open  for  the  general  dispatch  of 
public  business,  while  withdrawing  a  particular  case,  presenting  exceptional 
circumstances,  from  idle  or  morbid  curiositv  or  the  other  evils  to  which  refer- 
ence  has  been  made,  and  hearing  it  privately  in  some  other  place.*** 

Other  causes  for  Adjournments. —  Adjournments  may  be  made  to  places 
other  than  the  courtroom,  for  causes  entirely  apart  from  protection  of  the 
public  morals.  The  adjournment  may,  for  example,  be  to  the  house  of  a  sick 
witness  ^^  or  party.^^ 

§  86.  [Functions  of  Judicial  Office] ;  Separation  of  Witnesses.^^ —  It  is  within 
the  administrative  function  of  the  presiding  justice  to  order  that  certain  wit- 
nesses be  excluded  from  the  courtroom  until  they  or  other  witnesses,  whether 
called  by  the  party  proposing  the  order  or  by  his  opponent,^®  shall  give  their 
testimony.*** 

Such  an  order  may  go  further  and  direct  that  one  witness  be  kept  apart  from 
the  others ;  or  that  each  witness  shall  have  been  kept  by  himself  until  after  he 
has  testified.  When  falsehood  or  bad  faith  is  to  be  prevented  or  detected  the 
expedient  is  of  obvious  value  in  that  it  permits  effective  inquiry  as  to  sub- 
sidiary matters  difficult  to  cover  by  a  previous  agreement  between  the  wit- 
nesses.    It  is  not,  however,  essential,  in  order  that  a  separation  should  be  or- 

47.  Where  the  constitution  guarantees  an  (1877)  at  lawyer's  office;  Bates  y.  Sabin,  64 
accused  a  public  trial  it  is  error  to  exclude  Vt.  511,  514,  24  Atl.  1013  (1892)  at  his  own 
from  the  court  room  all  persons  except  those      home. 

then  in  it  even  in  a  rape  case  where  the  order  60.  1  Chamberlayne,  Evidence,  §  187. 

is  made  in  the  interest  of  decency.    Tlie  defen-  62.  Sutton  v.  Snohormish,  11  Wash.  24,  39 

dant  must  protect  his  rights  by  objecting  to  Pac.  293  (1895). 

the  order  at  the  time.     State  v.  Keeler.  Mont.  68.  Selleck  v.  Janesville,  100  Wis.  157,  75 

156  Pac.  1080,  L.  R.  A.  1916  E  472  (1916).  N.  W.  975   (1898). 

48.  Colo.  C.  C.  P.  1891,  §  427;  Ga.  Code,  64.  1  Chamberlayne,  Evidenfee,  §  188,  189. 
1895,  §  5296;  Mich.  Comp.  L.  1897,  §  11873;  55.  State  v.  Zellers,  7  N.  J.   L.  220,  224 
Mich.  Comp.  L.  1897,  §  11852;  Utah  Rev.  St.  (1824)    (defendant's  witnesses). 

1898,  §  606;  Wis.  Stats.  1898,  §  4789.  66.  iifaftawMi.— McClellan  v.  State,  117  Ala. 

49.  People  v.  Murray,  89  Mich.  276,  50  140,  23  So.  653  (1807);  McLean  v.  State,  16 
X.  W.  95  (1891) ;  People  v.  Yeager,  113  Mich.       Ala.  (N.  8.)  672  (1849). 

•228,  71  N.  W.  491   (1897).  Masaachusetts.— Com.   v.   Knapp,   9    Pick. 

51.  Reed  v.   State,  147   Ind.  41,  46  N.   E.  496,  20  Am.  Dec.  491    (1830). 

135  (1897) ;  Le  Grange  v.  W^ard,  11  Ohio  257  A>to  York.—  People  v.  Green,  1  Park  Or.  R. 

(1842);  Mohon  v.  Harkreader,  18  Kan.  383  (N.  Y.)   11   (1845). 
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dered;  that  fraudulent  collusion  should  be  charged.  Separation  is  further 
useful  at  times  in  preventing  a  certain  unintentional  and  even  unconscious  col- 
lusion between  interested  persons  who  hear  each  other's  story  when  testify- 
ing.-*^ 

Persons  testifying  to  the  same  transaction  almost  invariably,  and  without 
active  bad  faith,  seek  to  harmonize  their  story.  It  apparently  seems  to  them 
to  strengthen  it  and  give  to  each  the  moral  support  of  all. 

§  86.  [Functions  of  Judicial  Ofice];  Order  Not  ICatter  of  right.^— It  fol- 
lows, for  obvious  reasons,  that  the  request  is  usually  granted,  as  a  matter  of 
course.  This,  however,  is  quite  different  from  saying  that  the  judge,  whatever 
his  view  of  the  actual  situation,  is  required  to  make  the  order,  as  has  been  at 
times  decided,''-^  or  intimated.**** 

The  Tliyhf  io  Demand  a  Separation  May  he  Conferred  by  Statute.^^ — In 
trials  before  Houses  of  Parliament  the  practice  of  granting  an  order  seems  to 
have  been  {invariable.®* 

Unless  the  judgi^'s  discretion  has  been  abused,  the  propriety  of  the  exercise 
of  this  power  to  order  a  separation  of  witnesses  will  not  be  reversed  in  an 
appellate  eourt."^ 

§  87.  [Functions  of  Judicial  Office] ;  What  Constitutes  Violation  of  the  Order.®^ 

— A  reasonable  construction  should  be  applied  to  such  an  order.  As  the  ob- 
ject is  to  prevent  giving  of  information  to  the  witnesses,  a  hypothetical  ques- 
tion which  gives  no  information  is  not  objectionable.^^  A  counsel  is  at  liberty, 
unless  otherwise  ordered,  to  consult  with  one  of  his  own  witnesses,  and  tell  him 
while  the  latter  is  under  the  rule,  what  one  of  those  called  by  his  opponent  has 
stated  in  the  course  of  his  testimony,***^  though  it  has  been  required  that  the 
consultation  take  place  in  the  presence  of  the  court  ®^  or  one  of  its  officers,®®  or 

67.  Louisville,  etc.,  Ry.  Co.  v.  York,   128  61.  Nelson  v.  State,  2  Swan   (Tenn.)   237, 

Ala.  305,  :)()  So.  676  (1900)  ;  State  v.  Zellers,  257    (1852). 

7  N.  J.  L.  220,  226  ( 1824)  :  Rainwater  v.  El-  68.  Taylor  v.  Lawson,  3  C.  &  P.  543  (1828)  ; 
more,  1  Hei^k.  (Tenn.)  363.  365  (1870):  Berkeley  Peerage  Trial,  Sherwood's  Abstract, 
Fortesque,  De  Landibiis  Lef^um  Angliae.  c.  26  151  (1811). 

( 1470) .     "  The  rule  it»  provided  merely  to  pre-  08.  May  v.  State,  94  Ga.  76  ( 1894) ;  Nelson 

vent  the  testimony  of  one  witness  from  in-  v.  State,  2  Swan  (Tenn.)  237  (1852);  Powell 

fluencin^  the  testimony  of  another."    Cook  v.  v.  State,  13  Tex.  Ap.  244   (1882) :  Haines  v. 

State,  30  Tex.  App  607  (1802).  .  Terr.,  3  VVyo.  168   (1887)    (** gross  abuse."). 

58.  1  Chamberla.Mie,  Evidence,  §  190.  64.  1  Chamberlayne,  Evidence,  §  191., 

59.  Georgia.—  Shaw  v.  SUte,  102  Cia.  660,  65.  State  v.  Taylor,  56  S.  C.  860,  34  S.  E. 
29  8.  E.  477   ( 1897) .  939  ( 1899)   {*'  if  your  husband  says  so  "  is  it 

•  West  Virginia. —  Gregg  v.  State.  3  W.  Va.  true?). 

705  (1869).  66.  Home  v.  Williams,  12  Tnd.  324  (1859) ; 

60.  Wilson  V.  State.  52  Ala.  299,  303  Allen  v.  State.  61  Miss.  627,  629  (1884); 
(1875)  ("rarely  if  ever"  withheld):  Cook  White  v.  State,  52  Miss.  216.  224  (1876); 
V.  State,  11  Ga  .55.  62  08.52)  (the  prosecu-  Williams  v.  State,  36  Tex.  355  (1872)  ("in 
tion  may  claim  as  of  right)  :  Walker  v.  Com.,  a  proper  manner"). 

8  Bush  (Ky.)  86,  89.  96  (1871) :  R.  v.  67.  Jones  v.  State,  3  Tex.  Cr.  App.  160,  163 
Murphy,  8  C.  &  P.  307    (1837)    (almost  a  (1877). 

right). 
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be  expressly  pennitted  in  the  court's  discretion.^ ^  The  rule  is  the  same  as  to  a 
part3' ;  ^^  whether  this  privilege  applies  to  other  agents  assisting  in  the  trial 
of  the  cause  is  more  doubtful.^ ^  Information  as  to  the  trial  conveyed  by  the 
daily  journals  does  not  violate  such  an  order.^^ 

§  88.  [Fanctions  of  Jndieial  Office];  Time  of  Hotion  for  OrderJ^ — The  order 
may  properly  be  requested  at  any  time^*  after  the  reading  of  the  pleadings ''^ 
and  the  opening  address  of  the  counsel,'^®  and  before  the  close  of  all  the  evi- 
dence; though  it  has  been  iield  inappropriate  to  make  a  motion  for  a  separation 
while  affidavits  are  being  read.^^ 

§  89.  [Fanctions  of  Judicial  Office] ;  By  Whom  Kotion  is  ICade.^^ —  The  mo- 
tion may  be  made  by  either  *^^  or  both  ®^,  parties;  the  jury  may  request  it;*^ 
or  the  judge  may  make  the  order,  sua  sponie.^^ 

§  90.  [Functions  of  Judicial  Office] ;  To  Whom  the  Order  Applies.^^ —  The  ad- 
ministrative power  of  the  court  extends  not  only  to  the  making  of  the  order, 
and  the  details  of  its  enforcement,  but  as  to  whom  it  shalj  cover.**  Not  only 
do  attorneys  (in  the  American  sense)®^  and  counsel,®*  form,  as  a  rule,  an  ex- 


es. Brown  v.  State,  3  Tex.  Ct.  App.  294, 
310  (1877). 

69.  Kennedy  v.  .'tate,  19  Tex.  Cr.  App.  618, 
631   (188.5) 

70.  Shaw  V.  State,  79  Miss.  21,  30  So.  42 
(1901);  Holt  V.  State,  9  Tex.  Cr.  App.  571, 
580  (1880)    (dUcretionary  with  court). 

71.  Travelers'  Ins.  Co.  v.  Sheppard,  85  Oa. 
7.51,  814,  12  S.  E.  18  (1890). 

72.  Com.  V.  Hersey,  2  Allen  (Mass.)  173 
(1861). 

78.  1  Chamberlayne,  Evidence,  §  192. 

74.  Southey  v.  Nash,  7  L.  &  P  632  (1837). 

The  separation  may  be  ordered  at  the  re- 
quest of  a  party  whose  own  witnesses  have 
been  already  examined.  Southey  v.  ^as)^,  7 
C.  &  P.  632  (1837). 

75.  Wilfion  V.  State,  62  Ala  299  (1875); 
Robert*  v.  Com.,  94  Ky.  499  ( 1893) . 

76.  Henaway  v.  Conyne,  3  Chand.  (Wis  ) 
214,  219  (18.51). 

Little  doubt  exists  tbat  in  most  jnrisdto* 
tions,  if  reasonably  requested,  separation 
would  b^  ordered  before  the  opening.  Rex  v. 
Murphy,  8  Car.  &  P.  297  (18:^7).  It  may. 
under  certain  circumstances,  be  highly  im- 
portant that  the  witnesses  he  not  influenced 
by  RUgjfestions  conveyed  to  them  by  counsel  at 
this  sta^re.  It  has  been  held.,  however,  that  it 
is  beyond  the  court's  power  to  separate  the 
witnesses  during  the  opening  address.  Ben- 
away  V.  Conyne,  3  Chand,  (Wis.)  214  (1851). 

77.  Penni^an  v.  Hill,  24  Wkly.  Rep.  245 
(1876)    (Hall,  V.  C). 


78.  1  Chamber hiyne,  Evidence,  §  193. 

79.  Holder  v.  U.  S.,  150  U.  S.  91   (1893). 

80.  State  v.  Sparrow,  3  Murph.  (N.  C.) 
487   (1819). 

81.  Earl  of  Shaftesbury's  Trial,  8  How.  St. 
Tr.  759,  778  (1681). 

88.  Ryan  v.  Couch,  66  Ala.  244,  248  ( 1880) ; 
WilsoTi  v.  State,  52  Ala.  299   (1875). 

83.  1  Chamberlayne,  Evidence,  §  194. 

84.  Alabama.— \\ehh  v.  State,  100  Ala.  47, 
52  (1893).  See  also  Strickland  v.  State, 
(Ala.  1907)  44  So.  90. 

85.  State  v.  Brookshire.  2  Ala.  303  (1841) ; 
Wisener  v.  Manpin,  2  Ba.t.  (Tenn.)  342,  357 
(1872);  Powell  V.  State,  13  Tex.  App.  244 
(1882);  State  v.  Ward,  61  Vt.  153,  179,  17 
Atl.  483  (1888)  (not  employed  on  case). 
This  has  been  said  to  be  a  matter  of  discre- 
tion and  not  as  of  right.  Powell  v.  State,  13 
Tex.  App.  244.  252  (1882).  An  attorney  ap- 
pearing simply  as  a  witness  may  be  granted 
a  similar  privilege  of  remaining,  although  the 
other  witnesses  have  been  placed  under  the 
rule.  Mitchell  v.  State,  (Tex.  Cr.  App.  1908) 
114  8.  W.  830. 

No  express  exception  need  be  made  in  the 
case  of  an  attorney  or  counsel.  It  will  be 
implied.  Powell  v.  State.  13  Tex.  App.  244 
( 1882) ;  Gregg  v.  State,  8  W.  Va.  705  ( 1809) 
See  aUo  to  the  same  effect.  Bischoff  v.  Com., 
29  Kv.  J^w  Rep  770,  96  8.  W.  538  ( 1906) . 

88.  Boatmeyer  ▼.  State,  31  Tex.  Cr.  473,  20 
S.  W.  1102  (18»8) :  Powell  v.  State.  13  Tex. 
A{^.  244  (1882) :  Pomefoy  v.  Baddeley,  R.  ft 
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ception  to  the  operation  of  the  order^  but  the  party  ^'  and  other  persons  neces- 
sary to  protect  his  intecest  in  the  management  of  the  trial,*^^  also  are  permitted 
to  remain  in  the  court  room.®® 

Corporations  as  parties  come  under  the  same  administrative  indulgence. 
Its  officers,  e.g,,  a, president,®"  so  far;^8,  in  the  opinion. of  the  ju^ge,??-  their 
presence  shall  be  reasonably  necessary  to  protect  the  interest  of  the  company, 
will  be  allowed  to  remain. 

Court  officers,  ®^  jurors,^^  and  parties,^^  are  equally  privileged  to  remain. 

In  criminal  cases,  the  exemption  from  the  order  of  separation  applies  also 
to  prosecutors  ®^  and  defendants.®**  Public  officers,®^  medical  ®®  or  other  ex- 
perts, and,  indeed,  any  witness  ®®  or  class  of  witnesses  may  be  excepted  from 
the  order  by  express  action  of  the  court  or  agreement  of  parties.^     If  persons 


M.  430  (1826) ;  Everett  v.  Lowdham,  5  C^rr 
&  P:  91   (1831).  * 

87.  Seaboard  Air-Line  Ry.  v.  Scarborough, 
(Fla.  1906)  42  So.  706.  * 

88.  Ryan  v.  Couch,  66  Ala.  244,  248  (1880) 
(father  of  absent  plaintitf). 

89.  Thus  the  judge  may  properly  permit 
a  broUier  of  a  person  accused  of  crime  to  re- 
main in  the  court  room  and  assist  in  the  de- 
fense. May  V.  State,  94  Ga.  76  (1894).  8o 
also  of  the  wife  and  daughter  of  one  accused 
of  crime.  State  v.  Pell,  (Iowa  1909)  119 
N.  VV.  154. 

90.  Warden  v.  Madiflonville,  H.  &  £.  R.  Co., 
101  S.  W.  914,  31  Ky,  -u.  Rep.  234  (1907). 

91.  Trotter  v.  Town  of  Stayton,  (Ore.  1904) 
77  Pac.  395.  As  between  its  president  and 
vice-president  the  corporation  may  properly 
be  called  upon  to  elect  whom  it  would  prefer. 
Atlanta  Terra  Cotta  Co.  v.  Georgia,  Ry.  & 
Electric  Co.,  132  Ga.  537,  64  S.  E.  563  (1909). 
A  municipal  corporation  occupies  a  similar 
position.  Thus,  a  city  recorder  may  be  ex- 
cluded although  it  is  asked  that  he  be  per- 
mitted to  remain  to  assist  counsel.  Trotter 
V.  Town  of  Stayton,  (Or.  1904)  77  Pac.  395. 

92.  Johnican  v.  State,  (Tex.  Cr.)  48  8.  W. 
181  (1898)  (clerk  of  court);  State  v.  Lock- 
wood,  58  Vt.  378,  3  Atl.  539  (1886)  (deputy 
sheriff). 

98.  State  t.  Vari,  35  S.  C.  175,  14  S.  B.  892 
(1891). 

94.  Mcintosh  v.  Mcintosh,  79  Mich.  198, 
203,  44  N.  W.  592  (1890). 

The  marked  degree  lo  whieh  parties  are 
exposed  to  the  temptations  to  perjury  and 
general  falsity  in  testimony  which  separation 
seeks  to  minimise,  has  not^  however,  escaped 
attention.-  Salisbury  v.  Com»,  79  Ky.  425, 
432    (1881);    Wisener   ▼.   Maupin,   2   B^trt 


(Tenn.)  342,  357  (1872).  In  pursuance  of 
this  line  of  thought  it  has  been  held  that 
parties  stand  on  the  same  position  as  other 
witnesses  and  should  be  equally  subject  to 
exclusion. 

Arkansas. —  Randolph  v.  McCain,  34  Ark. 
696  (1879). 

Geor^rta.— Tift  v.  Joens,  52  Ga.  638,  540, 
542  (1874). 

Kentucky. —  Salisbury  v.  Com.,  79  Ky.  425, 
432    (1881). 

Tennessee. —  \Vis^[ier  v.  Maupin,  2  Baxt. 
342,  556  (1872). 

^^n^rtend.— Penniman  v.  Hill,  24  W.  R.  245 
(1876). 

95.  Coolman  v.  State,  (Ind.  1904)  72  N.  E. 
568;  State  v.  Whitworth,  196  Mo.  673,  29  S. 
W.  595  (1894)  (father  of  prosecutrix  in 
rape) .  But  see  to  the  contrary,  Salisbury  v. 
Com.,  79  Ky.  426,  432    (1881). 

96.  Of  two  persons  jointly  eharged  with 
crime,  each  proposing  to  testify  for  himself, 
neither  can  be  excluded  during  the  examina- 
tion of  the  other.  Richards  v.  State,  91  Tenn. 
723,  30  Am.  St.  907   (1892). 

97.  Webb  v.  State,  100  Ala.  47,  52,  14  So. 
865  (1893)  (sheriff):  People  v.  Garnett,  29 
Cal.  622  (1866)    (chief  of  police). 

98.  Vance  v.  State,  56  Ark.  402,  19  S.  \V. 
1066  (1892i    (insanity). 

99.  May  v.  State,  94  Ga.  76  (1894) ;  Hinkle 
V.  State,  94  Ga.  595  (1804)  :  State  v.  VVhit- 
worth,  (Mo.  1895^  29  S.  \V.  595;  Cook  v. 
State,  30  Tex.  App   607   (1802). 

1.  Alabama,— IMl  v.  State,  137  Ala.  44, 
34  So.  681   (1902). 

California.-^  People  v.  Sam  Lung,  70  Cal. 
515,  11  Pac.  673  (1886). 

Vermont. —  Stat«  v.  Hopkins,  50  Vt.  316, 
322,  332  (1877). 
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reasonably  necessary  to  the  orderiy  conduct  of  the  ca^  are^  not  Expressly  ex- 
cluded from  the  scope  of  the  order,  but  nevertheless  remain  in  court  contrary 
to  its  terms,  the  presiding  judge  may  ratify  and  sanction  their,  action,  in  this 
respect,  thus  placing  them  in  a  position  equivalent  for  administrative  purposes 
to  a  previous  exemption. 

Such  exemption  is  matter  of  administration.  A  party  ha&  no  right  to  insist 
that  his  expert '  or  other  special  witnesses,  or  even  the  members  of  his  imme- 
diate family/  be  allowed  to  remain. 

§  91.  [Functioni  of  Judicial  Office] ;  Enforcement  of  the  Order.^ —  A  witness 
"  under  the  rule  "  is  not,  unless  specially  permitted,  at  liberty  to  remain  in  the 
courtroom  after  giving  his  testimony.®  It  may  be  necessary  to  require  his  evi- 
dence again  as  a  witness  at  a  later  stage  of  the  trial ;  to  permit  him  to  hear  the 
testimony  of  others  whom  he  mav  be  asked  to  refute  is,  therefore,  within  the 
mischief  which  separation  seeks  to  prevent.  The  judge's  order  is  at  times, 
especially  in  cases  of  magnitude,  enforced  by  the  sheriif.^  The  parties  may 
furnish  the  latter  with  a  list  of  the  witnesses  to  enable  him  to  see  that  thev 
withdraw  from  the  courtroom.®  But  a  party  is  not  under  obligation  to  do  so.* 
Where  the  list  is  not  furnished,  or  in  case  of  witnesses  who  for  anv  reason 
have  not  been  placed  on  it,  it  is  the  duty  of  each  party  to  see  that  the  witnesses 
whom  he  proposes  to  have  sworn  do  not  enter  the  courtroom  before  they  are 
called  to  testify.*^  A  more  usual  course  is  to  require  counsel  to  state  to  the 
judge  the  names  of  the  witnesses  to  be  affected  in  the  order  and  for  the  judge 
to  direct  the  sheriff  as  to  the  time  at  which  their  appearance  will  be  required 
in  court  for  the  purpose  of  testifying,  and  as  to  the  other  particulars  of  the 
order." 

A  common  practice  is  for  the  judge  merely  to  announce  from  the  bench  that 
certain  witnesses  are  directed  to  withdraw.  The  effect  of  their  failure  to  do 
so,  or  of  their  returning  to  the  courtroom  before  being  called  for  the  purpose 
of  testifying,^^  or  of  their  conversing  or  consulting  with  other  witnesses  or 
third  persons,  either  while  the  trial  is  actually  going  on  or  during  adjourn- 
ment,*^ may  be,  and  usually  are  also  stated  to  them.     It  is  within  the  adminis- 


1  Shaw  V.  state,  102,  Ga.  660,  29  S.  E.  477 
(1897)  (two  witnesses  assisting  in  the  prose- 
cution). 

8.  Roberts  v.  State,  122  Ala.  47,  26  So.  238 
(1898) ;  Atlantic  &  B.  Ry.  Co.  v.  Johnson,  127 
<Ja.  3f»2,  56  S.  E.  482  ( 1907 ) .  State  v.  Forbes, 
111  La.  473,  35  So.  710  (1903). 

4.  McGuff  V.  SUte,  88  Ala.  147,  150,  7  So. 

35  fl889);  May  v.  State,  94  Ga.  76   (1894) 

brother);   Hinkle  v.  State,  94  Ga.  595,  21 

^  E.  595  (1894) ;  Bond  v.  State.  20  Tex.  App. 

t37  (1886). 

5   I  (  hamberlayne,  Evidence^  §  195. 


6.  Roach  Y.  State,  41  Tex.  261,  263  (1874). 

7.  Hey  v.  Com.  32  Gratt.  ( Va.)  946,  34  Am. 
R.  799   (1879). 

8.  Anon.,  1  Hill  (S>  C.)   251   (1833). 

9.  Anon.,  1  HiH  (S.  C.)  251   (1833). 

10.  Anon..  1  Hill   (8.  <J.)  251,  254   (1833). 

11.  Golden  v.  State.  19  Ark.  590,  698 
(1858). 

IS.  Golden  v.  State,  10  Ark.  590.  598 
(1858). 

13.  Kroy]e»  y,  Priaock,  97  Ga.  643,  25  S.  E. 
389  (1895). 
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trative  powerjB  of  the  oourt  to  decline  to  allow  th6  offending  witaeas  to  testify/^ 
tboug}i.it  is  also  within  his  power,  to. receive  the  evidence.^* 

§  92.  [Functions  o^  Judicial  Office] ;  Consequences  of  Disobedience.^* —  Where 
an  express  order  of  separation  has  been  made  ^^  and  a  witness,  though  aware 
of  its  terms  and  that  it  applies  to  himseliV  willfully  *®  violates  it,  by  listening 
to  the  evidence  of  the  other  witness  as  given  in  court,  either  before  he  has  testi- 
fied or  after  ^  he  has  himself  testified ;  or  mingling  with  persons  who  have 
heard  the  other  witnesses,^*  he  is  in  contempt  of  court  and  ready  to  be  dealt 
with  by  the  predicRng  judge*  as  se^s  just  and  jproper  under  the  parttijular 
circumstances  of  the  case. 

§  93.  [Functions  of  Judicial  Office] ;  Party's  Relation  to  Violation.22_  If  the 
disobedience  is  not  only  wilful  on  the  part  of  the  witness,  but  is  aided  and 
abetted  by  a  party  ^^  or  his  counsel,^*  the  right  and  propriety  ^  of  refusing  to 
hea;r  the  evidence  of  the  witness  is  undoubted,  and  would  in  many  instances 
be  exercised.  Where  the  party  is  himself  without  fault  in  the  matter,  to  ex- 
clude a  guilty  witness  is  in  reality  to  punish  ^n  innocent  person,^^  or  enable  one 
of  his  witnesses  to  do  so;  and  at  the  siame  time,  avoid  the  possibly  unwelcome  or 
irksome  task  of  testifying  at  all.^^ 

It  is,  therefore,  the  practice,  i.e.,  a  customary  e^cercise  of  judicial  adminis- 
tration, to  receive  the  testimony  of  the  offending  witness,  in  the  absence  of 
facts  from  which  the  inference  of  connivance  by  the  party  or  his  counsel  in 
the  misconduct  of  the  witness  ^®  can  reasonably  be  drawn. 

§  94.  [Functions  of  Judicial  Office] ;  Proceedings  against  offending  Witness.^ 
—  The  witness,  in  any  event,  may  himself  be  dealt  with  by  the  court,  as  for 
a  contempt. 


14.  Alabama.--  Sloss-Sheffield  Steel  &  Iron 
Co.  V.  Smith,  40  So.  91  (1905);  Jarvis  v. 
State,  138  Ala.  17,  34  So.  1026  (1902). 

Kentveky. —  Crenshaw  V.  Gardner,' 25  Ky. 
Law  Rep.  506,  76  S.  W.  26  (1903).;  Gilbert  v. 
Com.,  Ill  Ky.  793,  64  S.  W.  846  (1901). 

15.  Sharpton  v.  Augusta  &  A.  Ry.  Co.,  72 
S.  C.  162,51  S.  E,  553  (1906). 

16.  1  Chamberlayne,  Evidence,  §  196. 

17.  R.  V.  Fursey,  3  State  Tr.  (N.  S.)  648, 
564  (1833). 

18.  A  byttander  unexpectedly  called  npdn 
to  testify  after  the  making  of  an  order  is  n6t 
excluded  from  the  witness  stand  bv  reason  of 
his  previous  presence  in  the  court  room. 
Laughlin  v.  State.  18  Oh.  99  (1849). 

19.  An  inndTertent  violation  without  oon- 
nivance  by  the  party  is  not  ground  for  excln* 
sion.    State  v.  Snmpter,  153  Mo.  436,  55  S. 


W.    76     (1899) ;     Clemmons    v.    Clemmons 
(Kebr.)  96  N.  W.  404   (1901)  ;  Pile  v.  State, 
107  Tenn.  532,  64  S.  \V.  476   (1901). 
30.  Sartorius  v.  State,  24  Miss.  602  (1852) 

21.  Porter  v.  State,  2  Ind.  435  (1861). 

22.  1  Chamberlayne,  Evidence,  §  197. 

28.  licfitucA-j/.-^  Crenshaw  v.  Gardner,  76 
S.  W.  26   (1903). 

Virginia. -r- Com,  v.  Brown,  90  Va.  671, 
675,   19  ^.  E.  447    (1894). 

24.  Bird  v.  State;  50  Ga.  585,  689  (1874) : 
Com.  V.  Crowley,  168  Mass.  121,  46  N.  E.  416 
(1897). 

25.  Dyer  v.  Morris,  4  Mo.  214  (1835); 
Tniiillo  V.  Terr.   (X.  M.  1892),  30  Pac.  870. 

26.  Hubbard  v.  Hubbard,  7  Oreg.  42  f  1879) 

27.  Keith  v.  Wilson,  6  Mo.  4.^'i,  441   (1840). 

28.  Holder  v.  U.  S.,  150  U.  S.  91  (1893). 

29.  1  Chamberlayne,  Evidence,  §  198. 
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Direct  Pymskment  of  Conniving  Party.— rli  a  party  has  aid^d  and  abetted 
the  offense,  be  mav  be  treated  in  like  manner.  ^^ 

The  ixxferjence  of  bad  faith  is  still  more  cogent  in  case  of  ft  party,'^  and  the 
jury  may  be  asked  to  consider  his  conduct  in  weighing  the  eyidence.^^ 


§  96.  [Functions  of  Judioial  Offlpejjj  Swewng  ,  otj^J^i^cjfpei.^^-^  Gw«raZ 
Rule. —  Where  not  "regulated  by  statute  the  administration  of  the  oaths  im- 
posed  upon  interpreters  and  other  witnesses  takes  place  under  the  direction  of 
the  court.  As  the  sanction  of  truthfuhiess  which  the  imposition  of  an  oath 
seeks  to  attain,  consists  in  ^^  laying  hold  of  the  conscience  of  the  witness  and 
appealing  to  his  sense  of  accountability,''  ^*  it  must  be,  so  far  as  possible,  im- 
posed in  a  foiin  binding  upon  his  cohseience,-  6t  such  as  to  awmse  his  f^ar  of 
punishmeut.^^  The  duty  of  ascertaining  the  nature  of  such  an  oath  devolves 
upon  the  judge,  as  a  preliminary  finding  of  fact,  on  voir  dire;  though  he  may 
delegate  to  a  party  the  duty  of  eliciting  any  factis  necessary  to  his  contention ;  *® 
and,  in  any  event,  counsel  have  the  right  to  bring  out  by  examination  con- 
ducted by  themselves,  facts  of  advantage  to  their  position;  the  burden  of 
proof  being  on  the  party  objecting  to  the  competency  of  the  witness.^'' 

§  96.  [Functions  of  Judicial  Office];  Method  of  Inqniry.^s — The  subject  of 
inquiry,  being  as  to  the  existence  of  a  particular  mental  state,  belief  or  fear, 
may  logically  be  proved  by  any  of  the  methods  employed  in  proof  of  mental 
states.  The  natural  and  frequently  the  only  source  of  information  on  these 
particulars  is  the  person  himself.  His  mental  attitude  may  be  gathered,  (1) 
directly  from  his  answers  as  a  witness  upon  voir  dire,  or  (2)  indirectly  from 
evidence  of  his  declarations  as  narrated  by  others. 

§  97.  [Functions  of  Judicial  Office] ;  Children  as  Witnesses;  Insane  Persons.^^ 
—  The  examination  of  children  as  to  a  belief  in  future  punishment  sufficient 
to  make  the  oath,  when  administered,  of  binding  effect,  is  usually  conducted  by 
the  judge  himself,''^  whose  finding  will  not,  as  a  rule,  be  r^vised.*^ 

Feeble-Minded  and  Insane   Persons. —  Feeble-minded   and  insane  persons 


80.  Hagan  v.  State,  45  La.  Ann  830  (1893). 
31.  I^ughlin  V.  State,  18  Oh.  09  (1849). 
39.  Davenport  v.  Ogg,  15  Kan.  363  (1875). 

33.  1  Chaml)erlayne,  Kvidence.  g§  109.  200. 

34.  Clinton  v.  State,  33  Ob.  St.  27  (per 
Ashburn  J.)    (1877). 

35.  The  modem  purpose  of  the  oath  ir  to 
call  the  attention  of  the  witneps  to  God. 
Blat-kburn  v.  State,  71  Ala.  310  (1882); 
Curtiaa  v.  Strong,  4  Day  (Conn.)  51,  5G 
(1800);  Clinton  v  State,  33  Ohio,  27,  33 
(1877).  Its  ancient  object  was  rather  to. di- 
rect the  attention  of  God  to  the  witneas. 

36.  Com.   ▼.  Smith,  2  Gray    (Mass.)    616 


(1854);  Gray  v.  Macallum,  2  Brit.  Col.  104 
(1892). 

37.  Smith  v.  Coffin,  18  Me.  157  (1841); 
Donnelly  v.  State,  26  N.  J.  L.  463,  601 
(1857);  Den  v.  Vancleve.  6  N.  J.  L.  689 
(IftlO) :  Attorney-Gen.  v.  Bradlaugh,  14  Q.  B 
Div.  667    (188^). 

38.  1  Cbaraberlayne,  Evidence,  §  201. 

39.  1  Cbamberlayne,  Evidence,  §  202. 

40.  State  v.  Crocker,  66  N.  J.  L.  410,  47 
Atl.  643   (1900). 

41.  Com.  V.'  Lynes,  142  MasB.  677,  680 
(1886). 
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should  be  examined  as  to  their  understanding  of  the  nature  and  obligation  of 
an  oath  in  the  same  manner  as  is  done  in  the  ease  of  children;^'  It  has  beeh 
doubted  whether  a  difficulty  of  so  permanent  a  nature  might  reasonably  be 
overcome  by  instruction  during  an  adjournment.'** 

§  98.  [Functions  of  Judicial  Office];  Form  of  Oath.** — No  particular  form  of 
oath  is  essential  *^  unless  one  is  prescribed  by  the  religion  of  the  witness.*'* 

Telephone  administration. —  Although  the  officer  administering  an  oath  may 
be  familiar  with  the  voice  of  the  person  swearing,  the  administration  of  an  oath 
over  the  telephone  is  not  valid  for  the  purpose.*^ 

§  99.  [Functions  of  Ji^dicial  Office];  EzecutiTc.*^ — Inherent  in  the  judicial 
office  are  certain  powers  conferred  upon  the  presiding  judge  and  designed  to 
enable  him  to  preserve  order,  maintain  the  dignity  of  his  office,  to  compel  and 
preserve  popular  respect  for  the  public  administration  of  justice.  Such  powers 
may,  with  apparent  propriety,  be  designated  the  executive  or  ""  police  "  powers 
of  a  presiding  judge;  although  it  may  fairly  be  objected  that  the  diiferenoe 
between  these  and  the  administrative  function  of  the  court  is  but  slight.  The 
power  of  the  judge  to  enforce,  by  summary  proceedings,*®  by  compliance  with 
any  order  for  securing  calm  deliberation  and  orderly  quiet  in  the  courtroom  ^'^ 
is  undoubted,^*  subject  to  the  limitation  imposed  by  constitutional  or  statutory 
provisions.  ^^ 

Federal  Courts. —  The  power  to  punish  for  contempt  is  an  inherent  attribute 


42.  Holeomb  v.  Holcomb,  2S  Conn.  179 
(1859);   R.  V.  Whitehead,  L.  R.   1  C.  C.  33, 

38  ( 1866 )  ;  H.  v.  Hill,  2  Den.  C.  C.  254  ( 1851 ) . 

43.  R.  V.  Whitehead,  L.  R.  1  C  C  R.  33 
(1866)     (idiot). 

44.  1  Chamberlayne,  Evidence,  §  203. 

45.  Miller  v.  Salomons,  7  Exch.  475  (1852)  : 
Atcheson  v.  Everitt,  Cowp.  382  (1776); 
Omychund  v.  Barker,  1  Atk.  21  (1744).  *' A 
Jew  is  to  be  sworn  on  the  Bdbk  of  the  Law 
and  with  his  head  covered,  a  Brahmin  by  the 
mode  prescribed  by  his  peculiar  faith,  a 
Chinese  by  his  special  ceremonies,  and  the 
like."  Miller  v.  Salomons,  7  Exch.  535,  558 
(per  Alderson,  B). 

46.  R.  V.  Pah  Mah-Gay,  20  Q.  B.  V.  C.  195 
(1860). 

47.  Sullivan  v.  First  Xat.  Bank  (Tex.  Civ. 
App.  1904)   83  S.  W.  421. 

48.  1   Chamberlayne,  Kvidence,  §  204. 

49.  Only  a  breach  of  order  and  decorum 
in  the  presence  of  the  court  in  actual  session 
and  within  its  view  and  hearing  can  be  prop- 
erly dealt  with  without  notice  to  show  cau^e. 
Reymert  v.  Smith  (Cal.  App.  1907),  90  Pac. 


470;   State  ex  rel.  Stewart  v.  Reid,  118  La. 
827,    43    So.    455     (1907). 

50.  A  snmmary  proeeedlnsr,  in  this  con- 
nection may  mean  one  where  the  party  offend- 
ing is  not  given  a  trial  by  jury.  Yoder  v. 
Com.   (Va.  1907).  57  S.  E.  581. 

51.  Ormond  v.  Ball.  120  Ga.  916.  48  S.  E. 
383  (1904);  State  v.  Rose  (Kan.  1906),  85 
Pac.  803;  Back  v.  State  (Xebr.  1906),  106 
N.  W.  787.  The  primary  purpose  of  such 
punishment  is  the  vindication  of  public  au- 
thority. Powers  V.  People,  114  III.  App.  323 
(1904). 

59.  Arkansas. —  Ford  v.  State,  69  Ark.  550. 
64  S.  W.  879    (1901). 

Indiana. —  Mahoney  v.  State,  72  N".  E.  151 
(1904). 

\orth  Carolina. —  In  re  Gorham,  129  X.  C. 
481,  40  S.  E.  311  (1901).  While  courts  do 
not  derive  their  power  to  punish  for  contempt 
from  any  statute,  it  is  their  duty  to  conform 
to  a  statute  which  does  not  abridge  this 
power,  but  simply  points  out  the  manner  in 
which  it  shall  be  exercised.  Ex  parte  Morris, 
28  Ohio  Cir.  Ct.  R.  611   (1906). 


51 


EZSOUTIVE   PUNCTIONB. 


§  100 


of  the  federal  courts,  vested  m  them,  by  Con$t.  U.  S«  artl  3^  §  l,,  grantiBg  to 
them  the  judicial  power  of  the  nation.*^ 

Protected  bu  !Uonstitution.T—  The  right,.,  to  prevent  the  commission  of 
breaches  of  order  in  the  presence  of  the  judge  while  sitting  at  a  tri^l  is  pro- 
tected by  a  judicial  power,  in  the  proper  exercise  of  which,  the  entire  commu- 
nity is  deeply  interested  and  concerned.  Any  attempt  on  the  part  of  the  legis- 
lature to  abridge  this  right  is  invalid,  as  tending  to  alter  the  constitutional  dis- 
tribution  of  power  between  different  branches  of  government.^* 

§  100.  [Pimctions  of  Judicial  Office];  Bequire  Order  and  Decomm.^^ — The 
court  may  punish  insulting  language,^^  or  disorderly  conduct^*  such  as  carry- 
ing weapons  ^**  or  appearing  in  court  intoxicated  ^®  or  indulging  in  objection- 
able language."^*  So  insults  in  papers  submitted  to  the  court  **^  or  filed  ^^  are 
punishable.  Abuse  of  the  trial  court  may  properly  be  deemed  contrary  to  the 
administration  of  justice  ^^  when  used  on  appeal  and  so  with  attacks  on  the 
court  officers  of  the  lower  court.* "*  Writing  letters  to  the  court  designed  to 
iniluen<^  his  conduct  in  the  pending  litigation  ^^  or  to  upbraid  him  for  past 
conduct  ****  may  also  be  punished,  but  merely  writing  to  the  opposing  attorney 


53.  In  re  Nevitt,  117  Fed.  448,  54  C.  C.  A. 
622  (1902). 

54.  State  v.  Shepherd,  177  Mo.  205,  76  S. 
W.  79   (190:J). 

55.  1  Chamberlayne,  liTvidenee,  §§  205-212. 

56.  State  ex  rel.  Stewart  v.  Keid,  118  La. 
S27.  43  So.  455  (1907).  In  re  Chartz  (Nev. 
1905),    85    Vac.    352. 

In  a  certain  case  defendant,  an  attorney  of 
the  Supreme  Court  of  Nevada,  in  a  petition 
for  rehearing  of  a  cause  in  which  the  Su- 
preme Court  had  held  a  statute  limiting  the 
hours  of  lalx)r  constitutional,  stated  that  in 
his  opinion  the  decisions  favoring  the  power 
of  the  state  to  limit  the  hours  of  labor  on 
the  ground  of  the  police  power  of  the  state 
were  ail  wrong,  were  written  by  men  who 
have  never  performed  manual  labor,  and  by 
politicians  and  for  politics,  and  that  they 
did  not  know  what  they  wrote  about.  Such 
a  statement  was  regarded  as  constituting  a 
contempt  of  Supreme  Court,  which  was  not 
purged  by  defendant's  disavowal  of  any  intent 
to  commit  a  contempt  and  by  his  apology. 
In  re  Chartz  (Xev.  1905)   85  Pac.  352 

Davies  v.  State  (Ark.  1005),  84  S.  W.  633. 

State  ejp  rel  Stewart  v.  Reid.  118  La.'  627, 
43  So.  455   (1907)   district  attorney. 

Hill  V.  Crandall,  52  111.  70   (1860). 

57.  Holman  v.  Stat«,  105  Ind   513,  5  X.  K 
Vi<  (1886);  U.  S.  y^  Patterson^  2d  Fed.  509 
(1886). 


58.  Sharon  v.  Hill,  24  Fed.  726  (1886)  (at- 
torney ) . 

59.  Marcum  v.  Hargis,  31  Ky.  Law.  Rep. 
1117,  104  S.  W.  693  (1907);  Com.  v.  Clark. 
13  Pa.  Co.  Ct.  439    (1893). 

eo.  Indiana. —  Dodge  v.  State,  140  Ind.  284, 
39  N.   E.  745    (1894). 

lotoa. —  Russell  v.  French,  67  Iowa  102,  24 
N.  VV.   741    (1885). 

Vorth  Dakota.—  State  v.  Crum,  7  N.  D.  299, 
74  X.   \V.  992    (1898). 

61.  Lamlierson  v.  Superior  Court  of  Tulare 
County  (Cal.  1907),  91  Pac.  100. 

82.  Lamberson  v.  Superior  Court  of  Tulare 
County  (Cal.  1907),  91  Pac.  100;  Sommers 
V.  Torrey,  6  Paige  54,  28  Am.  Dec.  411 
(1835)  :  U.  S.  V.  Church,  6  Utah  9,  21  Pac. 
503,  524  (1889).  Where  the  papers  are  filed 
in  the  ordinary  course  of  the  proceedings,  it 
will  not  be  assumed  that  the  attorney  filing 
them  acted  in  bad  faith.  Tracy  v.  State,  28 
Ohio  Cir.  Ct.  R.  453   (1906)    (motions). 

68.  Sears  v.  Starbird,  75  Cal.  91,  16  Pac. 
531,  7  Am.  St.  Rep.  123  (1888).  In  re 
Thompson,  46  Kan.  254.  26  Pac.  674  (1891) ; 
In  re  Dalton,  46  Kan.  253,  26  Pac.  673  ( 1891 ) . 

64.  In  re  Breck^  4  Fed.  Cas.  No.  1,823 
(1876). 

85.  State  v.  Johnson  (Ohio  (1908),  83  N. 
K.    702. 

88.  State  v.  Waugh.  63  Kan.  688,  37  Pac. 
166    (1894);  /»  re  Pryor,   18  Kan.  72,  26 
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criticizing  the  court  is  not  objectionable  as  it  is  not  daloulated  to  inftnenoe  the 
court.'*' 

§  101.  [Functions  of  Judicial  Office];  Compel  Obedience  to  Directions;  Admin- 
istrative Orders.'^*' —  The  directions  of  a  presiding  judge,  regarding  any  matter 
pertaining  to  the  administration  of  justice  or  the  use  of  the  judicial  machinery 
by  which  it  is  sought  to  attain  it,  are  to  be  promptly  and  unreservedly  obeyed. 
In  the  event  of  a  refusal,  it  is  within  the  power  and  it  may  become  the  duty 
of  the  judge  to  enforce  his  order. 

Enforcement  of  Rights. —  Closely  analogous  to  this  requirement  of  obedi- 
ence to  an  order  of  the  court  relating,  to  the  administration  of  justice,  is  that 
which  arises  where  an  order  is  made  in  favor  of  one  of  the  parties  against  the 
other  in  vindication  of  a  riglit  previously  ascertained  to  exist ;  —  or  provi- 
sionally assumed  for  administrative  purposes,  as  where  a  preliminary  order  is 
made,  by  way  of  injunction  or  otherwise. 

Civil  Contempts. —  Where  the  order  is  made  in  connection  with  relief 
granted  a  party,  as  part  of  a  right  established  by  him,  as  where  a  defendant  is 
ordered  to  comply  specifically  with  the  terms  of  a  contract  which  he  is  found 
to  have  made,  a  failure  to  obey  such  an  order  is  a  civil  contempt.  In  other 
words,  a  person  who  fails  or  refuses  to  do  somethiug  which  he  has  been  or- 
dered to  do,  or  does  something  that  he  has  been  ordered  not  to  do,  for  the  bene- 
fit of  the. opposite  party  to  a  cause,  is  guilty  of  a  civil  contempt,  and  the  object 
of  the  punishment  is  to  coerce  the  performance  of  an  act  remedial  in  its 
nature.^* 

Criminal  Contempts. —  Should  it  happen,  however,  that  the  act  which  a 
person  is  ordered  to  do  is  one  which  affects  the  due  and  orderly  administration 
of  justice,  rather  than  applies  to  the  rights  of  the  parties,  the  dignity  of  the 

court  itself  is  involved  and  an  entirelv  different  situation,  viewed  from  a  moral 

* 

or  social  standpoint,  is  developed.  The  interests  of  society  demand  that  such 
an  order  should  be  enforced  in  its  own  behalf,  i.e.,  by  punishment.  Such  a 
contempt  is  a  criminal  one.  In  all  cases  where  such  an  offense  is  claimed,  an 
element  of  wilful  intent  may  well  be  required. 

Advice  of  Counsel. —  Advice  of  counsel  is  no  defense  to  a  proceeding  for 
contempt  of  court;  although  where  the  party  said  to  be  in  contempt  is  a  lay- 
man and  not  an  officer  charged  with  the  enforcement  of  the  law  the  fact  may 
be  considered  in  mitigation.'^ 

Notice  Necessary. —  In  either  case  the  person  to  be  affected  by  proceedings 
in  contempt  must  have  had  notice  of  the  issuance  of  the  order."' 

Jim.  Rep    747    (1877);  l^fatter  of  Walac«.  4  68.  Ex  parte  Clark,  208  Mo.   121,  106  S. 

Moore  P.  C.  N.   S.   140,  L.  R.   1    P.  C,  283,  W.  990    (1907). 

W  L.  J.  P.  C.  9,  15  Wkly.  Rep.  533,  16  Kng.  70.  Coffin  v,  Burstein,  74  N.  Y.  S.  274,  68 

Reprint  269    (1866).  App.  Div.   (1902);  Royal  Trust  Co.  v.  Wash- 

«7.  Fellroan  v.  Mercantile  Fire  &  Marine  burn,  etc,  Ry.   Co.    (Wis.    1902).   113   Fed. 

Ins.  Co.,  116  La.  723,  41  So.  49   (1906).  531. 

68.  1  Chamberlayne,  Evidence,  §  213.  71.  State  v.   McGahey    (N.   D.    1903),  87 
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ImpassibUity  of  performance,  not  caused  by  the  fault  of  the  per^oa  in 
question  is  an  excuse.^  ^ 

JtLiisdiction. —  In  all  proceedings  for  the  enforcement  of  a  judicial  order, 
the  fact  that  the  court  making  the  order  had  jurisdiction  is  an  important  pre- 
liminary fact  to  be  affirmatively  shown. "^^  If  the  court  has  jurisdiction,  the 
order  must  be  obeyed  though  it  may  have  been  improvidently  or  erroneously 
granted.^* 

§  102.  [Functions  of  Judicial  Office] ;  Attorneys.^' —  A  practitioner  who  coun- 
sels and  advises  the  commission  of  an  act  contrary  to  the  dignity  of  the  court  is 
deservedly  deemed  guilty  of  the  same  offense,  as  he  who  follows  his  advice.^^ 
Counsel  must  at  once  desist  from  speaking  for  a  client  when  ordered  by  the 
court  to  do  so.^'' 

Advice  given  in  good  faith  does  not,  however,  subject  the  attorney  to  punish- 
ment. A  lawyer  has  the  right  to  advise  his  client  as  to  the  validity  of  an 
order  of  court,  or  of  a  writ  issued  under  its  authority,  so  far  as  this  affects  the 
client's  interests ;  and  his  advice  to  the  effect  that  such  order  or  writ  is  illegal 
and  void,  if  given  in  good  faith,  will  not  render  him  liable  for  contempt,  be- 
cause of  an  error  in  judgment.  But  he  is  guilty  of  contempt  if  he  goes  beyond 
the  right  to  advise  in  matter  of  law  and,  actuated  by  a  spirit  of  resistance, 
counsels  or  conspires  with  his  client  or  others  to  disobey  an  order  of  court  and 
obstruct  its  enforcement.'^* 


§  103.  [Functions  of  Judicial  Office];  Others  Subject  to  Directions.^' — The 
duty  to  obey  the  orders  of  the  court  extends  to  corporations  and  to  their 


X.  W.  865.  It  has  even  been  held  that  where 
disobedience  to  a  decree  is  not  wilful,  and 
does  not  clearly  appear  to  have  arisen  from 
an  intent  to  set  at  naught  or  bid  defiance 
thereto,  the  power  to  punish  for  contempt 
cannot  be  properly  exercised.  Kahlbon  v. 
People,  101  HI.  App.  567  (1902).  A  con- 
tempt mast  be  wilful,  and  cannot  arise  from 
mere  inability.  Moseley  v.  People,  101  III. 
App.  564  (1902).  If  a  person  has  actual 
knowledge  of  an  order  of  court,  he  is  liable 
for  the  consequences  of  violating  it,  although 
lie  has  not  been  formally  served  with  it.  In 
r,  Wilk  (N.  Y.  1907)    155  Fed.  943. 

Personal  service  has,  however,  been  re- 
M'ired.  Grant  ▼.  Greene,  106  N.  Y.  S.  632, 
121   App.  Div.  756    (1907). 

72.  McHenry  v.  State  (Miss.  1907),  44 
^uth.  831. 

78.  Early  ▼.  People,  117  111.  App.  608 
<I005). 

74.  MetkB  V.  State,  80  Ark.  579,  98  8.  W. 


378  (1906) ;  Swedish -American  Telephone  Co. 
▼.  Fidelity  &  Casualty  Co  of  New  York, 
208  111.  562,  70  N.  £.  768  (1904;  Pike  v.  Frost 
(Wis  1905),  139  Fed.  865.  See  also  Russell 
v.  Lumber  Co.,  102  Ga.  563,  29  S.  £.  271 
(1897). 

75.  1  Chamberlayne,  Evidence.  §§  214-220. 

76.  People  v.  Tenth  Judicial  Dist.  Ct.,  29 
Colo.  182,  68  Pac.  242  (1901);  Lowenthal  v. 
Hodge,  120  N.  Y  App.  Div.  304.  105  N.  Y. 
Suppl.  120  (1907).  See  Territory  v.  Clancy, 
7  N.  M.  580.  37  Pac.  1108  (1894). 

77.  Ex  parte  Shortridge  (Cal.  App.  1907), 
90  Pac.  478. 

78.  Anderson  v.  Comptois,  109  Fed.  971, 
48  C.  C.  A.  1  (1901)  ;  In  re  Dubose,  109  Fed. 
971,  48  C.  C.  A.  1  (1901).  [Judgment  af- 
finned  on  rehearing  111  Fed.  998,  50  C.  C.  A. 
76.]  See  also  Wells  v.  Com.,  21  Grat.  500, 
508   (1871). 

79.  1  Chamberlayne,  Kvidenoe,  §§  221-226. 
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officers,®^  and  ta  municipal  *^^  or,  unincorporated  ***  asdociations  to  court  offi- 
cers'^ and  clerks  of  court**  or  other  attendants,  to  sheriifs^^  or  constables  or 
to  jurors/^  The  power  also  extends  to  the  conduct  of  proceedings  before  in- 
ferior tribunals  ^''  or  to  boards  ^^  or  to  the  general  public.^^  The  court  also 
has  control  of  witnesses  and  may  enforce  their  attendance  ^  or  may  require 
them  to  produce  documents  as  directed/*^'  to  be  separated  'f^  or  to  be  svvxjrn.®^ 

§  104.  [Functions  of  Judicial  Office];  Protect  the  Course  of  Justice.^*— The 
presiding  judge  will  protect  the  purity  and  unobstructed  course  of  justice  as 
a  matter  of  paramount  importance:  Aiore  insulting  to  the  dignity'  of  a  court 
of  justice  than  any  disorderly  disturbance  of  its  outward  proceedings,  or  the 
most  contemptuous  refusal  to  obey  the  will  of  its  minister  presiding  at  the 


80.  Sereomb  v.  CatUn,  128  111.  550,  21  N. 
£.  606,  15  Am.  St.  Hep.  14;  ilSSil) ;  Una  v. 
Dodd,  39  N.  J.  £q.  173  (1884);  Davis  v. 
New  York,  2  JL)uer  451    (1853). 

81.  Alarson  v.  City  of  Rochester,  185  N.  Y. 
602,  78  N.  E.  1106  (1906)  [aprming  97  N.  Y. 
Suppl.  881] ;  Marson  v.  City  of  Boche>iter,  112 
N.  Y.  App.  Div.  51,  97  S.  Y.  Suppl.  881 
(1906). 

88.  Patterson  v.  Wyoming  Valley  Dist. 
Council,  31  Pa.  Super.  Ct.  112  (1906). 

83.  In  re  Birdsong,  39  Fed.  599,  4  L.  R.  A. 
628    (1889). 

State  V.  O'Brien,  87  Minn.  161,  91  N.  W. 
297    (1902). 

84.  State  v.  Simmons,  1  Ark.  265  (1839); 
In  re  Contempt  by  Two  Clerks,  91  Ga.  113, 
18  S.  E.  976  (189*8);  Ex  p  Thatcher,  7  111. 
167  (1846);  Territory. v.  Clancey,  7  N.  M. 
580,  37  Pac.  1108  (1804). 

Cross  V.  State,  11  Tex   App.  84   (1881). 

85.  Arkansas. —  In  re  Lawson,  3  Ark.  363 
(1840). 

Georgia. —  Hunter  v.  Phillips,  56  Ga.  634 
(1876). 

86.  In  re  Summerhayes,  70  Fed.  769  (1895) . 
Georgia. —  State     v.     Helvenston,     R.  '  'M. 

Char  It.  48    (1820). 

Indiana. —  Murphy  v.  Wilson,  46  Ind.  537 
(1874). 

Xew  Jersey. —  Crane  v.  feayre,  6  N.  J.H^.  110 
(1822). 

New  York.—  Ex  p.  Hill,  3  Cow.  365  1 1824) . 

87.  Cahifomia. —  In  re  Rogers,  129  Cal.  468, 
62  Pac.  47    (1900). 

88.  Spokes  v.  Banbury,  etc.,  Bd.  of  Health, 
11  Jur.  (N.  S.)  1010,  35  L.  J.  Ch.  106,  13 
L.  T.  Rep.  (N.  S.)  463  (1865)  [affirming 
L.  R.  1   Eq.  42,  14  Wkly.  Rep.  128]. 

88.  Orman  v.  State,  24  Tex.  App.  495,  6 
S.   \\.  544    (1887). 


State  V.  Doty,  32  N.  J.  L.  403,  90  Am.  Dec. 
671  (1868);  SUte  v.  Keene,  11  La.  596 
(1837);  Thomas  v.  Gwynne,  8  Beav.  312 
( 1845 ) ;  McCartney  v.  Simon  ton,  Ir.  R.  5  Eq. 
594    (1843). 

90.  Baldwin  v.  State,  126  Ind.  24,  25  N.  E. 
820  (1890);  State  v.  Newton,  62  Ind.  517 
(1878);  Tredway  v.,  Van  W^genen,  91  Iowa 
556,  60  N.  W.  130   (1894). 

91.  The  documents  should  be  both  relevant 
and  material. 

California. —  Ex  p.  Zeehandelaar,  71  Cal. 
238,    12   Pac.   259    (1886). 

Kansas.—  Davis'  Petition,  38  Kan,  408,  16 
Pac.  790  (1888).  Compa/re  In  re  Merkle,  40 
Kan.  27,  19  Pae.  401    (1888). 

Montana. —  In  re  MacKnight,  11  Monu.  126, 
27  Pac.  336,  28  Am.  St.  Rep.  451   (1891). 

Aetr  York. —  Matter  of  Leich,  65  N.  Y. 
Supp.  3,  31  Misc.  671  (1900):  Matter  of 
Odell,  19  N.  Y.  St.  259,  6  Dem.  Sur.  344 
(1887). 

Pennsylvania. —  Rauschmeyer  v.  Bank,  2  L. 
T.   (N.  S.)  67   (1880). 

92.  California. —  People  v.  Boscovitch,  20 
Cal.  436    (1862). 

Geor^ta.— Hoxie  v.  State,  114  Ga.  19,  39 
S.  E.  944  (1901). 

Ofcio.— Dickson  v.  State,  39  Ohio  St.  73 
(1883). 

Texas. —  Cross  v.  State,  11  Tex.  App.  84 
(1881). 

Canado.— Sadlier  v.  Smith,  14  XJ  C.  L.  J. 
(N.  S.)    30    (1877). 

98.  Ex  p.  Stice,  70  Cal.  61,  11  Pac.  459 
(1886);  Heard  v.  Pierce,  8  Cush.  338,  54 
Am.  Dec.  757  (1861) ;  Com.  v.  Roberts,  2  Pa. 
L.  J.  Rep.  340,  4  Pa.  L.  J.  126  (1841) 

94.  1  Chamberlayne,  Evidence,  §§  227,  228. 
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trial,  is  any  attempt  to  corrupt  or  debauch  the  moral  quality  of  justice  itself. 
The  judge  will  be  prompt  to  resent  and  punish  so  grave  an  offense  against 
those  interests  of  society  of  which  he  is  guardian.  No  person  whatever  will 
be  permitted  to  assail  in  public  addresses,  or  otherwise,  the  motives  and  char- 
acter of  the  judges  of  courts  in  such  a  manner  as  to  bring  the  administration  of 
justice  into  contempt.^^^  From  this  point  of  view,  a  charge  against  a  judge 
may  be  none  the  less  objectionable  because  it  is  true.^** 

Intent  not  Material. —  If  the  effect  of  an  intentional  act  is  to  embarrass  the 
orderly  administration  of  justice,  the  fact  that  the  actor  disclaims  having  had 
any  such  purpose  or  desire  is  not  important.'^' 

§  106.  [Fonotions  of  Tndicial  OAoe];  Attofrneys.^-— ^  Any  attorney  who  wil- 
fully obstructs  the  course  of  justice,  even  by  a  nonfeasance,**  as  where  he 
contumaceously  absents  himself  from  court,*  may  be  summarily  treated.  A 
lawyer  who  advises  a  course  which  results  in  contempt  is  himself  guilty  of 
that  offense.^  Indeed,  the  professional  knowledge  of  an  attorney  renders  any 
assault  on  the  integrity  of  justice  especially  heinous.* 

In  general,  where  an  attorney  is  pursuing  in  good  faith  what  he  supposes 
to  be  his  right  in  a  court  of  justice,  he  is  not  guilty  of  contempt  though  he 
falls  into  error  and  violates  rules  of  court  and  statutes  not  penal.  •  To  consti- 
tute contempt  in  such  a  case,  there  must  be  something  in  the  circumstances 
under  which  the  act  is  done  that  is  disrespectful  to  the  judge  or  a  hindrance  of 
the  administration  of  the  affairs  of  the  court.  The  act  must,  moreover,  be 
done  wilfully  and  for  an  illegitimate  or  improper  purpose.* 

§  106.  [Functions  of  Judicial  Office];  Court  Officers.^ — A  court  will  protect 
officers  and  appointees  exercising  powers  under  it  from  indignities  offered  to 
them  in  the  discharge  of  their  official  duty  by  attacking  them^  or  by  attempt- 
ing to  bribe  them.*     So  newspaper  attacks  on  grand  jurymen  ^  or  attempts  to 

95.  U.  S.  V.  Gehr,  116  Fed.  520   (1902).  4.  Hunt  v.  State,  27  Ohio  Cir.  Ct.   R.   16 
86.  Tracy  v.  btate.  2S  Ohio  Cir.  Ct.  R.  453       (1904). 

(1906).  5.  I   Chamberlayne,   Evidence,  §§  230-237. 

97.  Terry  v.  SUte  (Xebr.  1906).  110  X.  W.  6.  O'Xeal     (Fla.     1903 1,     125     Fed.    967; 

733;  King  v.  Charlier  (Can.  1903),  Kap.  Jud.  tJx    parte    McLeod,    120    Fed.    130     (1903). 

Que.  12  B.  R.  3S5  The  highest  consideration  of  the  public  good 

96.  1  Chamber  lay  ne.  Evidence,  §  229.  demands  that  the  courts  protect  their  officers 
99.  Ex  parte  Clark,  208  Mo.  121,  106  8.  W.  against  revenges  induced  in  consequence  of  the 

990  (1907).  performance    of    their    duties,    as    well    as 

1.  In  re  Clark,  126  Mo.  App.  301,  103  S.  W.  against  violence  while  engaged  in  the  actual 
1103  (1907).  The  absence  from  the  court-  discharge  of  such  duties,  i/x  parte  McL^od, 
room  of  an  attorney,  to  the  delav  and  em-  120   Fed.   130    (1903). 

barrassment  of  a  trial,  if  it  amount^  to  a  7.  Sinnott  v.   State,    11    Lea,  281    (1883). 

contempt.  See  also  Keppele  v.  Williams.  1  Dall.  29,  1 

2.  People  V.  District  Court  of  Tenth  Ju-      L;  ed.  23   (1776)    (pocketing  venire). 

dicial    District,    29   Colo.    182,   68    Pac.    242  8.  Allen  v.  State,   131  Ind.  599,  30  N.  E. 

(1901).  1093    (1892);    Fishhack   v.    State,    131    Ind. 

3.  Seastream    v.    Xew    Jersey    Exhibition      304,  30  X.  £.  1088  (1892). 

Co.  (N.  J.  Ch.  1906),  61  A.  1041  Matter  of  Tyler,  64  Cal.  434,  1   Pac.  884 
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iiifltience  juiymen  by  diacus^ions  about  a  pe^ding  case  ®  or.  by  attempting  to 
bribe  them  !^  will  be.  punished  by  the  court.  2\'either  can  a  jurj'man.  be  per- 
mitted to  disqualify  .huivself  by.  expressing  an  opinion  on  a  pending  cjisje,^^ 
So  .where  a  lower  officer  like  a  coroner  seelws  to  deceive  the  court  by,  presenting 
a  fictitious  claim  this  is^n  oMmction  to  justice.'^ 

§  107.  [Functions  of  Judicial  Office] ;  Embarrassing  the  Administration  of 
Justice. ^^ — Any  publication  concerning  a  pending  cause  or  regarding  a  matter 
likely  to  become  a  subject  of  judicial  inquiry,  which  in  any  way  tends  to  em- 
barrass ^^  the  ordef-U'  administration  of  justice  will  be  deemed  an  offense 
against  the  dignity  of  the  court.*^  To  charge,  for  exampfe,  the  supi^eme  court 
of  a  state  and  certain  of  its  judges  j^'ith'  having  b^en  iniiuex^ed-liy  qorrupt 
motives  in  their  rulings  in  causes  still  pending  for  rehearing,  is  obviously  calcu- 
lated to  bring  justice  into  contempt.^**  It  is  not  material^  in  this  connection, 
whether  the  statements  made  are  true  *^  or  false ;  or  whether,  if  false,  they  were 
by  reason  of  intention  or  inadvertence,^^  qr  that  the  assault  was  directed  at  the 
members  of  the  court  and  that  the  latter  were  not  affected  by  it.^*  The  pro- 
tection is  not  designed  for  the  personnel  of  the  court,  but  for  the  dignity  of 
judicial  administration.  The  existence  of  a  pending  suit  which  the  publication 
may  affect,  while  a  usual  incident  in  the  mischief,  is  not  one  absolutely  essential 
to  liability  for  publication.  The  true  object  of  the  court's  action,  is  the  pro- 
tection from  public  assault  of  the  administration  of  justice.  The  following 
distinction  has  prc^erly  been  taken:  Contempts  relating  to  a  pending  cause 
may  either  consist  in  abusing  parties  concerned  in  cases  pending  in  court,  or  in 
prejudicing  mankind  against  persons  before  the  cause  is  heard,  while  con- 

(1884).     See  also  Bergh'a  Case,  16  Abb.  Pr.  (1003),  2  K.  B.  432,  89  Law  T.  439,  52  \VkXy. 

(N.   S.)    266    (1875);   In  re  Van  Hook    (N.  Rep.  i.x5,  67  J.  Pac.  421    (1904). 

Y.  1818),  3  City  Hall  Rec.  64.  It  is  not  material,  in  the  matter  of  Ztaftil- 

9.  Baker  v.  State,  82  Ga.  776,  9  8.  £.  743,  ity^  that  tiie  cause  is  not  pending  nor  to  be 
14  Am.  St  Rep.  192,  4  L.  R.  A.  128  (1889)  ;  tried  at  a  time  then  determined.  But  the 
Dradj  v.  I>i8t.  Court  of  Pdlk  County  t  Iowa,  circumstance  that  the  matter  was  to  be  heard 
1905),  102  N.  W.  115;  In  re  Gorham,  129  judicially  at  a  time  then  unascertained  may 
N.  C.  481,  40  S.  K.  .^11  (1901)  ;  Davidson  v.  be  relevant  upon  the  question  of  a  suitable 
Manlove.  2  Cold.  346  ( 1865 ) .  punishment  for  the  offense.    Globe  Newspaper 

10.  Hurley  v.  Com.,  188  Mass.  443,  74  N.  E.  Co.  v.  Com.,  188  Mass.  449,  74  N.  E.  682 
677    (1905);    Nichols   v:    .Judge    Super.    Ct.       (1905). 

(Mich.    1902),   89   N.    VV.   691;    Langdon  v.  1.5.  GTobe  Newspaper  Co.  v.  Com.,  188  Mass. 

Judges  of  Wayne  Cir.  Ct.,  76  Mich.  338,  43  449,  74  N.  E    682  (1905);  In  re  Providence 

N.  W.  310  11889):  Gandy  v.  State,  13  Nebr.  Journal  Co.    (R.   I.   1907),  68  Atl.  428. 

445,  14  V   W.  143  (1882);  U.  S.  v.  Carroll,  16.  People  v.  NewsTimes  Pub.  Co.   (Colo. 

147  Fed    947    (1906).  1906).  84  Pac   912. 

11.  U.  S.  V.  Oevaughan,  25  Fed.  Cas.  No.  17.  Hui?hes  v.  Terr.  (Ariz.  1906),  85  Pac. 
14,952,  3  Cranch  C.  C.  84  (1827).  1058;  People  v.  News-Times  Pub.  Co.   (Colo. 

18.  Ex  parte  Toepel   (Mich.  1905),  102  N.  1906),  84  Pac.  912. 

W  369,  11  Detroit  T.eg.  N.  759.  18.  In  re  Providence  Journal  Co.    (R.  I. 

18.  1     Chamberlayne,    Evidence,     §§   238-  1907),  68  Atl.  428. 

244.  19.  People  v.  News-Times  Pub.  Co.   (Colo. 

14.  R.  ▼.  Parke,   72   Law  J.   K.   B.   839  1906),  84  Ptic.  912. 
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tempts  consisting  of  scandalizing  tKe  court  itself  aeed^not  relate  to  a  pending 
suit » 

So  the  circulation  in  the  communijty  of  stories  calculated  to  influence  the 
outcome  of  litigation  ^^  or  eiforts  at  intimidation  ^^  is  a  grave  indignity  against 
justice.  The  press  has,  however,  a  right  to  publish  a  correct  report  of  judicial 
proceedings.^^  The  newspaper  may  be  guilty  of  a  contempt  although  it  is 
published  in  a  different  place  from  that  of  the  trial'  if  it  circulates  at  the  place 
of  trial.** 

For  a  litigant  to  seek  by  any  means  to  avoid  the  due  and  lawful  effect  of  the 
process  of  a  court  to  whose  judgment  he  has  become  subject  richly  merits  re- 
buke. Thus,  when  one  court  has  made  an  order  in  a  cause  pending  before  it, 
for  a  party  to  institute  similar  proceedings  in  another  court  in  order  to  pre- 
vent the  enforcement  of  the  prior  order  is  an  insult  to  the  court  first  obtaining 
jurisdiction.** 

§  108.  [Fnnctions  of  Judicial  Ofioe] ;  Service  of  Proeeft.*^ —  A  court  will  re- 
quire that  the  due  and  regular  service  of  its  process  should  not  be  impeded, 
/delayed  or  obstructed,*^  by  those  who  have  notice  of  the  facts.**  Delaying  a 
messenger  of  a  court  will,  therefore,  be  resented  by  the  judge.**  Counseling 
and  advising  disobedience  or  resistance  to  the  commands  of  such  a  writ  is  repre- 
hensible as  an  insuh  to  the  cause  of  judicial  administration.^^  Personal  vio- 
lence inflicted  upon  one  who  is  serving  the  process,  because  he  is  doing  so,  is  an 
affront  to  the  court  out  of  which  it  issues.*^ 

44  L.  R.  A.  150  (1809) ;  In  re  Sturoe,  4S 
N.  H.  428,  ^7  Am.  Dec.  626  (1869) ;  Myers 
▼.  State,  46  Ohio  St.  473,  22  N.  E.  43,  15  Am. 
St.  Rep.  638  (1880)/ 

55.  Terry  ▼.  State  (Nebr.  1906),  110  N.  W. 
733. 

56.  1  Chamberla^ne,  Eiidence,  §  245. 
27.  -De    Witt    r.    Fresno   Co. 

Super.  Ct,  47  Pac.  871    (1897). 

—  Clark    V.    Parkinson,    10 
Allen  133,  87  Am.  Deo.  628   (1865). 

— ^  People'  V.  Oilmore,  26  Hun  1 
(1881);  Conover  v.  Wood,  6  Abb.  Pr.  84 
(1857^.  J 

—  Alberston    r.    The   T.    I. 
N'eriua.  46  Fed.  927   (1802). 

88.  State  v  District  Court  of  Seventh  Ju- 
iieial  Dist.,  29  Mont.  230,  74  Pac.  412  (1903). 

89.  Ex  p   Page.  1  Rose  1   (1810). 

80.  King  V.  Barnes,  113  N.  Y.  476,  21  N.  E. 
182,  415,  23  N.  Y.  8t.  263  (1889)  [afflrming 
51  Hun  550,  4  N.  Y  Suppl.  247,  22  X.  Y. 
St.  47,  51.  54  (1889)1;  In  re  Noyes,  121 
Fed.  200,  67  C.  C.  A.  445  (1902). 

81.  Price  v.  Hutchinson  (Eng.),  L.  R.  9 
Eq    534,  18  Wkly.  Rep.  204    (1870). 


I  SUte   V.    Shepherd,    177    Mo.    205;    76 
£5.  W.  79    (1903). 

81.  —  In  re  Stnroc,  4^  N. 

H.  428,  97  Am.  Dec.  026    (1860);  Tenney's 
Case,  23  N.  H.  162  (1851). 

—  In  re  Cheesciman,  49  N.  J. 
L.  115,  6  Atl.  513,  60  Am.  St.  Rep.  596  ( 188G) . 

—  State  V.  Edwardd,  15  S.  D. 
383,  89  N.  W.  1011   (1902).  " 

88.  State  V.  Bee  Pub.  Co.,  60  Xebr.  282,  83 
N.  \V.  204,  50  L.  K.  A.  195  (1900)  ;  Burke  v. 
Territory.  2  Okla.  400,  37  Pac.  829  (1894)  ; 
Mackett  v.  Heme  Bay,  24  Wkly.  Rep.  845 
(1876).  The  threat  i?mplored  may  U»  that 
of  popular  disapproval.  People  v:  Wilfton,  04 
m.  195,  16  Am.  Dec.  528   (1872). 

88.  McCIatfhy  v.  Sacramento  Co  Super. 
Ct.  119  Cal.  413,  51  Pac.  006,  30  L.  R.  A. 
691   (1897). 

Stuart  V.  Pieople,  4  111.  395  (1842)  ;  In  re 
I'rws-Post,  6  Ohio  S.  &  C  PI.  10,  3  Ohfo 
X.  P.   180   (1806). 

84.  .^tate  v.  Judge  Civ.  Dist.  Ct..  45  La. 
Ann.  12.30.  14  So.  810,  40  Am.  St  Rep.  282 
(1893) ;  Telegram  Newspaper  Co  v.  Com..  172 
Mass.  ^94,  52  N.  E.  445,  70  Am.  St.  Rep.  280, 


§§   109,110 


Court  and  Jukt;  Couet. 


6S 


§  109«  [Functions  of  Judicial  Office] ;  Witnesses.^^ —  The  witnesseB  have  a 
right  to  be  protected  against  the  use  of  threatening  language  or  insults  *^  or 
against  arrest  ^*  while  attending  court  or  while  going  to  or  from  the  court  house 
or  against  attempts  at  bribery.^^  The  witness  may  himself  be  guilty  of  con- 
tempt by  false  swearing  ^®  which  is  a  grave  insult  to  the  court.  Other  forma  of 
obstructing  justice  are  by  intimidating  ^"  a  witness  or  by  preventing  a  witness 
duly  summoned  from  attending  ^^  and  giving  his  testimony  or  by  advising  him 
to  leave  the  jurisdiction  ^®  or  by  refusing  to  produce  a  clerk  *®  or  other  person 
under  his  control. 

§  110.  [Functions  of  Judicial  Office];  Enforcement  of  Contempt  Proceedings.'*^ 

—  As  mentioned  elsewhere,  the  executive  powers  of  the  court  are  most  fre- 
quently ascertained  and  vindicated  upon  proceedings  for  contempt,  so  called. 
The  proceeding  is  a  special  one,  without  direct  connection  with  the  matter  in 
which  it  occurs.*^  Xo  court  is  required  ex  debito  justitice  to  find  a  person  in 
contempt  and  award*  punishment  for  it.  The  m.aUQr<  is  octe  of).a4{nini$tj'ation. 
Long  delay  in  applying  for  relief  may  furnish  ground  for  declining  to  act.*^ 
Being  to  ascertain  guilt  and,,  if  found,  to  award  punishment  far  it,  the  pro- 
ceeding partakes  of  the  nature  of  a  criminal  trial.^^  The  complaint  requires 
equal  particularity  of  statement/^  and  proof  of  guilt  should  be  clear  and  satis- 
factory.^'^ A  contempt  proceeding  is  summary,  and  the  extent  of  the  hearing 
as  to  questiojQs  of  law  rests  in  the  discretion  of  the  court,  though  one  charged 
with  contempt  has  the  right  to  be  heard  in  his  defense.*"  . 


32.  1  Chamb^i-layxiQ,  Kvidence,  §§  246-252. 
.  3a.  U.  S.  V.  Carter,  25  Fad.  Cas.  Xq  14,740, 
3  Cranch  C.  C.  423  lia29);  C.  S  v.  Em- 
erson, 25  Fed.  Cas.  No.  15,050,  4  Cranch 
C.  C.  188  (1831) ;  Welby  v,  StUl  (Eng.  1^82), 
66  L.  T.  Rep.   (N.  S.)  523, 

34.  ^mith  v.  Jones,.  76.  Me.  138,  49  Am. 
Rep.  598  (1884);  State  v.  Buck,  62  N;  H. 
670  (1883).  See  also  Butler  v.  People,  2 
Colo.  296  (1874). 

35.  r.   «.   V.  Carroll,   14  Fed..  947    (1906; 
Fiaher   v.   McDaniel,   9   VVtto.  457,   64   Pac. 
1056    (1901). 

36.  Beattie  v.  People,  33  III.  App.  651 
n889) ;  Gibson  v.  Tilton  (Md.  1829),  1  Bland 
)52,  17  Am  Dec.  306:  Ricketts  v.  State  (Tenn. 
1903),  77  S.  W.  1076:  Berkson  v.  People,  154 
III.  81.  39  X.  E.  1079  (1894);  Bernheimer  v. 
Kelleher  (X.  Y.  1900),  31  Misc.  404,  64  X.  Y. 
Suppl.  409:  In  re  Rosenburg,  90  Wis.  581, 
83  X.  \V.  1065,  64  X.  W.  299  (1895):/n  re 
Fellerman.  149  Fed.  244  (1906);  In  re  Gos- 
lin,  180.x.  Y.  505,  72  .N.  E.  1142  (1904); 
Seastream  v.  Xew  Jersey  Exhibition  Co.   (X. 

,J.  Ch.  1905),  61  Atl,  1041. 

87.  Shaw  V.  Shaw,  8  Jur.  (X.  S),  141,  31 
L.  J.  P.  M.  35,  6  L.  T.  Rep.   (X.  S.)  477,  2 


Swab.  6  Tr.  517  ( 1861) ;  Be  Young»  137  N.  C. 
552,  50  S.  E.  220  (1905). 

88.  Montgomery  v.  Palmer,  100  Mich..  436, 
5i9  N.  VV.  148   (1894). 

88.  Whittem  v.  SUte,  36  Ind.  196  (1871) ; 
In  re  Whetstone,  9  Utah  156,  36  Pac.  633 
(18^3). 

40.  Green  v.  Hill,  3  Del.  Ch.  92   (1866). 

41.  1  Chamberlayne,  Evidence,  §  253. 

48.  In  re  Depue,  185  X.  Y.  60,  77  X.  K.  798 
(1906). 

Therefore,  it  is  no  defense  to  such  pro- 
ceedings that  the  prior  conduct  of  the  main 
action  has  been  irregular.  Christensen  v. 
People,  114  111.  App.  40  (1904). 

48.  Matheson  v.  hanna-Schoellkopf  Co.,  122 
Fed.  836    (1903). 

44.  U.  S.  V.  Richards,  1  Alaska  613  (1902). 

45.  Back  v.  State  (Xebr.  1906),  106  X.  W. 
787.  But  a  statute  allowing  for  criminal  ap- 
peals does  not  apply  to  judgments  enforcing 
the  dignity  of  the  court.  State  v.  Peralta, 
115  La.  530,  39  So.  550  (1905). 

46.  Wells  V.  Dist.  Court  of  Polk  County 
(Iowa  1905),  102  X.  W.  106. 

47.  State  v,  Xicoll,  40  Wash.  517,  82  Pac. 
895    (1905). 


59  Executive  Functions.  §§  111-113 

§  111.  [Funotions  of  Judicial  Office] ;  Civil  and  Criminal  Caaei.^^ —  Civil  con- 
tempts have  been  defined  as  being  such  contempts  as  aifeet  a  private  person,  as, 
for  instance,  where  a  party  refuses  to  obey  an  order  of  court  which  will  benefit 
such  private  persons.  *• 

Crifninal  contempts,  are  those  which  are  committed  in  presence  of  the  court 
and  disturb  its  administration  of  justice  either  physically  and  directly,  as  by 
disorderly  conduct,  or  morally  and  indirectly  by  bringing  the  administration 
of  justice  into  public  disgrace.  Criminal  contempts  are  all  acts  committed 
against  the  majesty  of  the  law,  or  against  the  court  as  an  agency  of  the  govern- 
ment, and  in  which,  therefore,  the  whole  people  are  concerned.^ 

§  112.  [Functions  of  Judicial  Office] ;  Direct  and  Constructive.^^ —  Direct  Con- 
tempts.—  The  administrative  power  and  dignity  of  the  court  necessarily  involve 
the  right  of  punishing  summarily  for  oiFenses  against  justice  committed  in  the 
immediate  presence  and  hearing  of  the  judge,^^  or  so  near  as  to  interrupt  pro- 
ceedings before  him.^*  These  are  called  direct  contempts.^*  The  judge  needs 
no  evidence ;  he  is  himself,  in  such  cases,  the  percipient  witness ;  ^'^  should 
pleadings  be  deemed  advisable,  they  may  be  of  the  briefest  and  simplest  de- 
scription.^*^ 

Constructive  Contempts. — Constructive  contempts,  on  the  other  hand,  may 
be  defined  as  those  arising  from  matters  not  occurring  in  court,  but  which  tend 
to  degrade  or  make  impotent  the  authority  of  the  judge,  or  which  tend  to 
impede  or  embarrass  the  administration  of  justice.*^^  In  dealing  with  con- 
tempts not  committed  in  the  presence  of  the  judge,  the  offender  must  be  brought 
before  the  court  by  a  rulfe  or  some  sufficient  process.** 

§  113.  [Functions  of  Judicial  Office] ;  Constructive  Presence  of  Judge.^^ —  The 

court  is  said  to  be  present  wherever  during  its  sessions,  the  judge,  court  officers, 

4S.  1  Chamberlayne,  Evidence,  §  254.  in  the  aig^ht  and  hearing  of  the  judge.  ^Fell- 

49.  State  v.  Shepherd,  177  Mo  206,  76  S.  W.  man  v.  Mercantile  if\  &  M.  Ins.  Co.,  116  La. 

79    (lt>U3)      Contempt    proceedingB    in    con-  733.  41  So.  53  (1906).     A  court  may  punish 

nection    with    equity    processes    as    for    the  for  a  direct  contempt  without  issue  or  trial 

violation  of  an  injunction  are  civil  in  their  in    any    form.     Bnrdett    v.    Com.,    103    Va. 

nature  and  a  depo)<ition  may  l)e  used.     David-  83».  48  S    K.  878   (lfK)4). 
son  V.   .Muniiey   ( Itah  1005),  80  Pac.  743.  Venue. —  In  a  prosecution  for  contempt  in 

60.  State  v    ^hepherd,   177  Mo.  20>'>.  76  S.  the  presence  of  the  court,  defendant  is  not 

\V.  79   (l!H)3).  entitled    to    a    change   of   venue   because   of 

51.  1  Chamberlayne,  Evidence,   §  256.  alleged    prejudice     ConneU   v.    State    (Xebr. 

52.  /Winoi*  —  Ferriman  v.   People,  128  lU.  1907)    ll4  X.  W.  294. 

App.  230  n906>  55.  Oordon  v.  State   (Nebr.   1905),  102  N. 

Indiana.—  Mahoney  v.  State,  72  X   E.  151  W.  458. 

(1904).  '5%.  Fertimap  v.   Peple,   128  111.  App.  230 

A*<iiMa«.— State    v.    Anders,    68    Pac     668  (1906). 

(1902).  57.  O'Xeil    v.    People,    113    111.    App.    195 

58.  Ex  parte  Clark,  208  Mo.  121,  106  S.  W.  (1904) . 

990   (1907  58.  Bnrdett  v.  Com.  108  Va.  838,  48  S.  E. 

54.  The  court  can  punish  for  a  direct  con-  878  (1904);                • 

tempt   only    where   the    offense    took »' place  59.  1  Chamberlayn^,'  Evidence,  §  '256. 
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jurors  and  other  persons  in  attendance  for  the  performance  cf  judicial  or 
ministerial  functions  in  aid  of  judicial  proceedings,  are  present,  engaged  in 
their  respective  duties,  in  the  part  of  the  courthouse  reserved  to  their  use.**** 

§  114.  Judge  Sittii^  a»  a  Jury.^^ —  With  exceptions  due  to  differences  in 
intellectual  equipment  and  a  consequent  absence  of  danger  of  being  misled  by 
certain  classes  of  evidence  liable  to  be  overestimated  by  an  untrained  mind,^^ 
the  rules  which  govern  the  action  of  a  jury  apply  equally  to  a  judge  sitting 
instead  of  one.  Thus,  a  verdict  will  be  directed  where  but  one  outcome  of  a 
hearing  would  be  rational.*^^  There  must  be  a  finding  on  every  material  fact 
alleged  in  the  complaint  and  controverted  by  the  answer  necessary  to  support 
the  judgment  rendered.***  Where  the  evidence  is  uncontradicted,  the  party  is 
entitled  to  definite  and  direct  findings  with  reference  thereto."' 

§  115.  [Judge  Sitting  as  a  Jury] ;  Kulings  of  Law.««_  While  there  is  a  certain 
appearance  of  incongruity  in  the  spectacle  of  a  judge  S(»lemnly  laying  down 
rules  of  law  to  himself  as  a  jury  to  guide  his  deliberations  as  to  matters  of  fact, 
it  is  within  the  right  of  a  litigant  to  demand  that  he  do  so/^'  provided  there  is 
sufficient  evidence  to  render  a  proposition  applicable  to  the  case.*®  On  trial 
by  the  court,  a  party  asking  a  ruling  correct  in  law  has  a  right  to  know  whether 
in  deciding  the  case  against  him  the  judge  acted  on  the  rule  of  law  stated.®* 
Where  a  decision  rests  on  one  of  two  alternatives,  one  adjudged  uuder  a  cor- 
rect ruling,  and  the  other  under  an  incorrect  one,  the  decision  cannot  be  sus- 
tained.^^ 

§  116.  [Judge  Sitting  as  a  Jury];  Adininistrative  Questions.'^ > — Where  the 
judge  is  satisfied  as  to  the  evidence  he  is  not  obliged  to  listen  to  argument,^* 
but  he  may  if  he  wishes  take  a  view.***     The  court  deals  witli  the  weight  of 


60.  1  Com.  V.  Clark.  13  Pa.  Co.  Ct.  43J» 
(1S93);  U.  S.  V.  Anonymous,  21  Fed  7G1 
(1884).  A  claim  to  occupy  a  room  in  the 
courthouse  as  a  matter  of  right;  coupled  with 
retention  of  possession  cannot  be  deemed  an 
insult  to  the  order  of  a  commissioner's  court 
which  requires  the  tenant  to  vacate.  Watson 
V.  Scarbrough    (Ala.   1906),  40  So.  672. 

See  Ex  parte  Hedden  (Nev.  1907).  90  Pac. 
737. 

81.  1  Chamberlayne,  Evidence,  §  257. 

62.  In  the  trial  of  an  action  by  the  court 
without  a  jury  there  is  no  necessity  for  the 
rigid  insistence  upon  the  rules  of  evidence 
which  would  otherwise  be  proper.  Shelley  t. 
Wescott,  23  App.  D.  C.  135   (1904). 

63.  Infra,  %%  184  et  9€q. 

64.  Bell  T.  Adams  (Cal.  1907),  90  Pac. 
118;  Shuler  v.  I^ashhom,  67  Kan.  694,  74 
Pac.  264  (1003) ;  Crowley  ▼.  Crow]^»  72  N. 
H.  241,  56  All.  190  (1908). 


65.  Lackmann  v.  Kearney,  14:!  Cal.  112,  75 
Pac.  668   (1904). 

66.  1  Cliamberlayne,  Evidence,  §  259. 

67.  Murphy  v.  Smith,  112  111.  App.  404 
(1904);  White  v.  Black,  115  Mo.  App.  28» 
90  S.  \V.  1153  ( 100."i)  :  E.  E.  Souther  Iron  Co. 
V.  I^adede  Power  Co.,  109  Mo.  App.  353,  84 
S.  W.  450   (1904). 

68.  Hayes  v.  Metropolitan  St.  Ry.  Co.,  84 
N.  Y.  Suppl  271  (1903). 

69.  Jaqulth  v  Morrill,  191  Mass.  415,  78 
N.  E.  93    (1906) 

70.  Jaquith  v  Morrill.  191  Mass.  415,  78 
N.    E.   93    (1006). 

71.  A  Chamberlayne,  Evidence,  §§  264, 
265. 

7S.  Barnes  v.  Benham,  13  Okl.  582,  75  Pae. 
1130  (1904). 

78.  Hatton  v.  Gregg  (Cal.  App  1906),  88 
Pac.  592;  Atlantic  A  B.  Ry.  Co  v.  City  of 
Cordele,  125  Oa.  373,  54  S.  E.  155   (1906); 


61  Adminibtkation,        /  §§117, 118 

the  evidence  in  the  same  way  that  a  jury  would  deal  with  it  T^  and  on  appeal 
the  only  question  is  whether  the  verdict  is  one  which  may  be  justified  in  reason 
from  the  facts  foundJ^  The  court  should  carefully  distinguish  between  find- 
ings of  fact  and  rulings  of  law  ^^  to  preserve  the  rights  of  the  parties  on  appeal 
and  the  parties  are  entitled  to  separate  findings  of  fact  and  rulings  of  law  on 
all  material  issues  as  to  which  they  request  such  findingsJ^ 

§  117.  Evidence  as  a  Matter  of  Administration  J  ^ —  In  no  branch  of  judicial 
procedure  is  the  proportion  of  administration  naturally  and  normally  so  great 
as  in  the  law  of  evidence.  In  none  are  the  elements  characteristic  of  adminis- 
tration so  prominent  as  here.  Administration,  for  example,  is  guided  by  sound 
reasoning.     Thus  reason  is  the  controlling  influence  in  the  law  of  evidence. 

It  cannot  be  doubled  that  in  the  law  of  evidence  is  a  large  element  of  posi- 
tive or  substantive  law.     Nor  is  it  questionable  that  a  still  larger  admixture 

of  procedural  rules  having  the  force  of  law  must  be  regarded  as  part  of  it. 

1*1  • 

But,  in  a  special  sense,  and  to  an  extent  beyond  that  which  is  true  in  ease  of 
other  forms  of  procedure,  the  law  of  evidence  is  a  inatter  of  administration. 

§  118.  Stare  Decisis  as  Applied  to  the  Law  of  Evidence.'^^— ;-  The  objection  to 
anv  proposed  exercise  of  administrative  power,  that  no  case  Has  gone  so  far  in 
a  particular  jurisdiction,  may  easily  be  accorded  undue  ^importance.  The 
motto  of  stare  decisis  is  of  and  should  concern  only  the  substantive  law.  Xo 
question  can  properly  arise  as  to  the  propriety  of  following  precedent  in  pass- 
ing upon  the  substantive  rights  of  the  parties,  including  those  relating  to  estab- 
lished rules  of  procedure  as  distinguished  from  those  of  practice  or  adminis- 
tration. Xothing  but  confusion  could  result,  uncertainty  as  to  all  tenures  of 
property,  were  any  other  course  generally  followed.  But  it  is  otherwise  with 
regard  to  administration.  A  litigant  has,  in  the  nature  of  things,  no  better 
right  to  insist  that  a  particular  course  be  pursued  in  arriving  at  truth  by  the 
use  of  reason  than  he  would  have  that  his  judges  shall  or  shall  not  wear  gowns. 
Matters  of  administration,  rules  of  evidence,  are,  properly  considered,  purely 
utilitarian,  mere  methods  of  doing  something  else.  In  this,  indeed  the  parties 
may  have  rights,  but  not  in  the  method  by  which  it  is  done.  This  is  more 
properly  a  subject  of  direct  judicial  control,  of  liiles  of  court,  or  even  the  mere 
establishment  of  a  practice. 

Blending  Substantive  Law  with  Administration. —  But  recognition  of  the 

Bigham  v.  Clubb   (Tex.  Civ.  App.  1S>06),  95  411,    00    App.   Div.    553    (1904);    Pittsburg 

S.  W.  675  Stove  &    Range   Co    v.    Pennsylvania   Stove 

71  Allie  v.  Han,  76  Conn.  322.  56  Atl.  637  Co.,  20S  Pa    .37,  57  Atl.  77   (1904). 

(1904).  77.  ContaMi  v.  filrrichetti.  79  Conn.  273,  64 

75.  Kenwortby  v.  Mast,  141  Cal.  268,  74  Atl.  211   (1906):  Wood  v.  Broderson  (Idabo 
Pac.  ^41    fl903).  1906)   86  Pac.  490;  State  v.  Baird,  13  Idaho 

76.  >ru99e1nian  t.  Musaelman,  140  Cal.  197,  29,  89  Pac.  298  (1907). 

73  Pao   '*24  (1903);  Kent  v.  Common  Cotrn-  78.  1  Cbamberlayne,   Evidence,  §  266. 

eil  of  Citj  of  Binghamton,  86  N.  \.  Supp.  79.  1  Cbamberlayne,  Evidence,  §  267. 
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fact  that  no  legal  right  exists  to  any  particular  exercise  of  an  administrative 
power  apparently  ceases  when  jurisprudence  comes  to  deal  with  the  admissions 
of  evidence  or  rulings  as  to  the  probative  weight  of  particular  inferences.  The 
interblending  of  substantive  law  with  the  rules  of  practice  or  admijiistration  is 
apt  to  occur  when  the  significant  ruling  is  made  that  ^'  evidence  is  admissible  " 
or  ''  not  admissible  "  to  prove  a  particular  fact;  that  it  is  a  '*  presumption  of 
law  "  that  certain  inferences  are  correct;  that  a  jury  ''  would  be  justified  "  in 
finding  from  certain  facts  a  given  result.  Here  this  blending  has  most  fre- 
quently taken  place.  It  has  ended  by  largely  obscuring  the  very  important  and 
essential  principle  of  judicial  administration  on  which  it  originally  rested,  the 
free  hand  of  the  court  in  dealing  with  matters  of  evidence.  For  it  necessarily 
resulted  when  a  proposition  of  substantive  law  was  thus  blended  with  or  made 
to  assume  the  garments  of  a  rule  of  evidence,  that,  whatever  might  be  the  proper 
claim  of  the  litigant  in  the  part  which  was  really  a  rule  of  administration,  he 
undoubtedly  had  legal  rights  in  that  portion  of  the  blended  whole  which  was 
substantive  law.  If  the  two  could  be  separated,  the  legal  rights  might  be  made 
to  attach  to  the  substantive  law  alone. 

T 

§  119.  Recapitulation.8o_  To  recapitulate  this  brief  outline  of  the  judge's 
functions,  it  may  be  said  that  these  powers  are  of  three  general  classes  or  de- 
scriptions: (1)  Judicial  functions  which  specially  concern  the  enforcement 
of  the  rules  of  law,  the  ascertainment  of  the  existence  of  facts  and  the  applica- 
tion of  the  rule  of  law  to  the  facts  so  ascertained;  (2)  administrative  powers 
which  concern  the  manner  in  which  the  rules  of  law,  substantive  or  procedural 
or  the  usages  of  practice  are  to  be  conditioned  in  scope  and  operation  by  the 
higher  social  objects  of  litigation;  and,  (3)  executive  and  police  powers  con- 
ferred for  the  purpose  of  enabling  the  judge  to  protect  the  dignity  of  his  office> 
the  public  respect  due  to  it  and  the  purity  of  justice  itself.  It  is  further  to  be 
observed  that  the  essential  and  fundamental  consideration,  so  far  as  relates  to 
the  law  of  evidence,  is  not  as  to  whether  a  rule  of  law  which  controls  the 
action  of  the  judge  is  substantive  or  procedural ;  but  as  to  whether  there  is  a 
rule  on  this  subject,  or  there  is  none,  i.e.,  as  between  law,  on  the  one  hand,  and 
administration  on  the  other.  The  presiding  judge  announces  the  rule  of  sub- 
stantive law  and  applies  it  to  the  facts  or  allows  or  requires  the  jury  to  do  so, 
according  to  their  respective  duties.  The  judge  is  bound  by  and  applies  the 
rules  of  procedural  law  in  the  same  way.  In  exercising  powers  of  admini ti- 
tration the  sole  procedural  rule  and  condition  is  that  reason  must  be  exercisod, 
other  control  and  direction  being  exerted  by  broad  principles  or  canouKS  de- 
signed for  the  doing  of  justice,  w^hich  it  is  the  special  object  of  administration 
to  attain.  In  judging  of  the  reasonableness  of  the  court's  administratiVe 
action,  the  existence  of  any  custom  or  usage  of  practice  relating  to  it  or  apy 
similar  administrative  questions,  ipay  properly  be  considered.     It  may   be 

80.  1  Chamberlayne,  Cviclence, '  §  268. 
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noted  that  the  executive  or  police  powers  of  the  presiding  judge  are  but  specific 
illustrations  of  his  general  functions  of  administration. 

Applying  these  broad  classifications  to  the  subject  of  the  law  of  evidence, 
it  becomes  clear  that  while  a  Jaiigfi  ddciild)iilre  of  substantive  law  is  present 
within  its  boundaries,  and  a  still  greater  proportion  of  procedural  rules,  either 
bv  statute  or  judicial  legislation,  which  also  have  the  force  of  law,. that,  in 
essence  and  by  necessary  consequence  of  the  objects  which  it  seeks  to  attain 
and  the  variety  of  means  by  which  it  endeavors  to  reach  them,  the  law  of  evi- 
dence is  a  branch  of  judicial  administration.  As  such,  it  is  properly  con- 
trolled, not  by  precedent,  but  by  these  canons  or  principles  to  the  consideration 
of  which  the  inquiry  is  soon  to  advance. 

Before  entering  upon  this  inquiry,  it  seems  appropriate,  however,  to  con- 
sider, in  the  succeeding  chapter,  certain  of  the  procedural  rules  and  adminis- 
trative principles  connected  with  what  is,  so  far  as  the  law  of  evidence  is  con- 
cerned, probably  the  most  dominating  and  characteristic  factor  in  an  English 
trial  at  common  law  —  the  institution  of  the  jury. 


CHAPTER  V. 

COURT  AMJ  JURY:    JURY. 

The  growth  of  the  jury  system,  120. 

Function  of  the  jury;  jury  confined  to  the  issue,  121. 

Comment  on  facts,  122.  - 

English  and  Federal  courts,  123* 
the  American  minority,  124. 
American  majority,  126. 

assumption  of  factis,  126. 
refusal  of  assumptive  instructions,  127* 
uncontroperted  fads,  128. 
weight  and  credibility,  12\). 
when  comment  is  permitted,  130, 
customary  cautions,  131. 
Subordination  of  judge  to  jury,  132. 

Granting  of  new  trials;  verdicts  against  reason  or  weight  of  evidence,  188. 

action  of  appellate  courts;  palpable  confusion,  134. 
technical  errors  as  to  evidence,  135. 
substantive  law,  13.6. 
English  rule;  harmless  error,  137. 
American  majority,  138. 
Federal  courts,  139. 
criminal  cases,  140. 
a  purely  voluntary  situation,  141. 
futile  legislation,  142. 
technical  inerrancy  required,  143. 
American  minority,  144. 

prejudice  from  error,  145. 
Taking  jury's  opinion,  146. 

§  120.  The  Orowth  of  the  Jury  S3rstein.^ —  The  modern  jury  system  is  a  his- 
torical outgrowth  of  certain  early  crude  forms  of  procedure  which  were  not 
really  trials  at  all  b\it  tests  through  which  the  party  went  to  prove  his  claim 
to  facts  which  had  nothing  to  do  with  the  test  itself.  There  was  for  example 
the  trial  by  witnesses,  which  was  a  proceeding  in  which  the  party  produced 
witnesses  or  backers,  called  secta.  Another  form  was  proof  by  bargain  wit- 
nesses who  were  persons  selected  in  advance  to  prove  the  nature  of  a  con- 
templated transaction. 

1.  1  ChamberlaTne,  Evidence,  §§  269-274. 
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Another  mode  of  trial  was  ivager  of  law  or  compurgation  where  the  proof 
was  also  entirely  one-sided  and  the  party  produced  certain  backers  who  swore 
that  his  oath  was  a  trne  one.  These  were  both  forms  of  trial  by  ordeal  which 
flourished  until  the  thirteenth  century  and  consisted  in  suitors  undergoing 
certain  forms  of  torture  to  prove  their  case.  Tria  by  battle  was  introduced 
bv  the  ^Jformans  and  consisted  in  a  physical  contest  by  the  suitors  themselves 
or  by  their  champions. 

The  institution  of  the  jury  itself  came  gradually  and  at  first  through 
leaving  to  the  freemen  of  the  district  a  disputed  question  and  depending  on 
their  common  knowledge  of  the  facts.  One  form  of  this  procedure  was 
known  as  the  Frankish  Inquisition  where  the  judges  summoned  those  who 
were  likely  to  know  about  a  matter  in  controversy  to  tell  what  they  knew. 
TIjc  rcxt  step  was  <!:ivin<r  a  suitor  the  absolute  right  to  demand  a  trial  by 
inquisition,  or  "  assize  "  as  it  was  popularly  called.  One  of  the  difficulties 
of  Oie  jury  system  was  that  for  a  long  time  the  accused  or  defendant  could 
not  be  forced  to  submit  to  trial  by  jury,  and  various  expedients  including 
torture  were  employed  to  force  such  submission.  The  first  form  of  the 
assize  was  known  as  the  grand  assize  selected  from  among  the  knights 
with  g:reat  formality  and  these  were  supplemented  for  certain  purposes  by  the 
Petty  Assize  composed  of  freemen  who  knew  the  facts  in  controversy. 

The  final  stage  in  the  development  of  the  jury  is  the  introduction  of  wit- 
nesses and  allowing  the  jury  to  make  findings  based  on  their  statements.  This 
introduces  the  real  modem  function  of  the  jury  which  is  to  ascertain  the  facts, 
and  the  great  difference  between  the  ancient  and  naodern  jur\Tnan  sufficiently 
appears  in  the  fact  that  the  modern  juryman  is  disqualified  if  he  has  any 
relations  with  the  parties  which  might  influence  bis  judgment.^ 

§  121.  Function  of  the  Jury;  Jury  Confined  to  the  Issnc.^ — "  This  function  of 
ascertainment  is  one  which  the  jury" is  well  adapted  to  discharge;  and  a  very 
useful  contribution  to  the  administration  of  justice  is  thus  effected  by  the 
intn»duetion  of  the  average  common  sense,  experience  and  standards  of  con- 
riie^  Mvevjilenf  in  the  community  for  the  purpose  of  determining  what  is  the 
truth  regarding  disputed  matters  of  fact  with  which  the  jurors  are  familiar. 

§  122.  Comment  on  Facts.* — A  difference  of  judicial  opinion  and  practice 
♦  xists  as  to  whether  the  court,  in  discharge  of  its  duty  to  promote  the  attain- 
ment of  substantial  justice,  is  at  liberty  while  recognizing  the  right  of  the 
jury  to  judge  as  to  the  truth  of  the  facts,  including  the  credibility  of  witnesses 
and  the  general' weight  of  evidence,  to  endeavor  to  assist  them  by  his  com- 
ments in  these  and  other  particulars.  In  the  normal  and  typical  discharge 
if  the  jury's  function  of  ascertaining  truth,  it  would  have  the  benefit  of  the 

1  Hufnafrle  v  belaware  k  H   Co.,  227  Pa.  3.  1  Chamberlayne,  Evidence,  §  275. 

476.  76  Atl.  205.  40  L.  R.  A.    (N*.  S.)    982  4.  1  Chamberlayne,  Evidence.  §  276. 

(1910)    (employee  of  litigant  disqualified). 
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Buggestions  and  comments  of  the  court,  which  while  not  affecting  their  auton- 
omy and  independence  of  action,  furnished  them  help  from  a  trained  and  did- 
interested  mind,  controUed  by  the  wider  social  interests  of  litigation  and 
enriched  by  long  professional  experience  in  dealing  with  questions  which  the 
jury  are  usually  approaching  for  the  first  time.  Such  was  trial  by  judge 
and  jury  at  common  law. 

§  123.  [Comment  on  Facts] ;  English  and  federal  Courts.^ —  The  common  law 
relation  of  judge  and  jury  in  this  particular  continues  to  be  the  practice 
of  the  English  judges,  a  fact  which  assists  largely  to  account  for  the  very 
satisfactory  efficiency  of  the  system  of  jurisprudence  over  which  they  pre- 
side. 

Federal  Courts. —  Such  also  is  and  for  many  years  has  been  the  practice  of 
the  judges  of  the  Federal  courts  of  the  American  Union.®  In  these  courts  the 
judge  is  permitted  to  comment  on  the  weight  of  the  evidence,^  provided  the 
jury  be  distinctly  and  cogently  informed  that  it  is  mere  advice  and  sugges- 
tion which  they  are  entitled  to  disregard. 

§  124.  [Comment  on  Facts] ;  The  American  Hinority.^ —  The  Federal  courts 
do  not  stand  entirely  alone  among  the  tribunals  of  America  in  preserving 
the  common  law  landmarks  as  to  the  respective  provinces  of  court  and  jury, 
but  the  English  and  Federal  rule  is  still  followed  in  some  form  in  Connecti- 
cut,® Minnesota,^'*  and  in  Pennsylvania.^^ 

« 

§  126.  [Comment  on  Facts] ;  American  Majority.*^ —  ^j,^  great  majority  of 
the  American  states  have  in  their  constitutions  and  statutory  legislation  turned 
^^  trial  by  judge  and  jury  "  as  it  existed  at  common  law  into  **  trial  by  jury  " — 
a  very  anonia](^us  and  modern  type  of  judicial  procedure.  In  this  conception 
of  the  projier  position  of  a  presiding  judge,  his  duty  is  merely  to  preserve 
ord<r  in  the  courtroom,  rule  as  requested  upon  sufficient  points  of  evidence 
or  substantive  law  to  enable  the  defeated  party  to  take  an  appeal  to  a  higher 
court ;  and,  having  done  this,  simply  turn  the  case  over  to  the  joint  control 
of  counsel  acting  as  masters  of  ceremony  and  of  the  jury  sitting  as  arbitrators 
between  the  litigants.^^ 

In  pursuance  of  the  line  of  thought  above  referred  to^s  dominating  a  major- 
ity of  American  courts,  a  judge  is  forbidden  to  comment  upon  the  facts  of 

5.  1  Chamberlayne,  Evidence,  §  277.  9.  Sackett    v.    CarroH,    80    Conn.    374,    68 

6.  Simmons  v.  United  States,  142  U.  S.  148,      Atl.  442   (1008). 

1.55    (1801):    r.    S.    V.    Hall.    44    Fed.    864  10.  BonneRR  v    Felsing,  07  Minn.  227,  106 

(1800):  Lovejoy  v.  L'    S.  128  U.  S.  171.  173,  X.  W.  000    (1006). 

8  Slip.  Ct    R.  77    (1888):    United  States  v.  11.  Sperry  v.   Seidel,  218  Pa.   16,  66  Atl. 

Philadelphia,  etc.,  Co..  123  U.  S.  113   (1887).  853    (1007). 

7.  Vicksbur^  R.  Co.  v.  Putnam,  118  U.  S.  18.  1  Chamberlayne,  Evidence,  §  281. 
545.  553,  7  Sup.  1    (1886).  18.  /Htnoi*.— Frame  v.  Badger,  79  IH.  441 

8.  1  Chamberlayne,  Evidence,  §§  278-280.  (1875). 
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any  given  case  in  instructing  or  otherwise  addressing  the  jury,^^  or  even  in 
their  hearing  intimating  the  opinion  he  has  formed  from  the  evidence;  and 
a  caution  to  disregard  this  observation,  addressed  directly  to  the  jury,  may 
weli  be  regarded  as  ineffective  for  the  purpose.  ^^  The  error  is  rendered  the 
more  prejudicial  where  a  judge  incorrectly  states  to  the  jury  that  there  is  no 
evidence  to  a  given  effect;*^  or  assumes  that  there  is  evidence  of  a  particu- 
lar fact  where  in  reality  there  is  none.^* 

j!  126.  [Comment  on  Facts];  Assumption  of  Faots.^® — The  judge  will  not 
give  expression  to  any  idea  which  could  only  exist  properly  in  his  mind 
if  the  truth  of  a  controverted  fact  were  proved  or  disapproved.^*  In  like  man- 
ner, a  judge  cannot  assume  that  evidence  has  been  introduced  which  has 
not,  in  fact,  been  received;*^  nor  that  there  is  no  other  evidence  on  a  given 
point. *^ 

§  127.  [Comment  on  Facts] ;  Befusal  of  Assumptiye  Instmctions.^^ —  It  fol- 
lows that  the  judge  will  not  give  a  charge  at  the  request  of  counsel  which 
presents   the  feature  of  assuming  the  existence  or  nonexistence  of  certain 

facts. 


23 


§  128.  [Comment  on  Facts];  Uncontroyerted  Facts.^^ — The  administrative 
reason  why  a  judge  is  not  at  liberty  to  instruct  the  jury  on  the  basis  of  an 
assumption  of  the  existence  of  a  disputed  fact,  is  tkat  so  doing  implies  an 
intimation  to  the  jury  as  to  what  effect  the  evidence  on  that  point  has  had 

14.  Loveman  v  Birmingham  Ry.,  L.  &  P. 
to.  (Ala.  1007),  43  So.  411:  IndianapollB 
Traction  &  Terminal  Co.  v.  Richey  (Ind. 
App.  1907),  80  N.  E.  170;  Rnbinovitoh  v. 
Boston  Elevated  Ry.  Co.  (Mass  1006).  77  X. 
E.  805;  Corrigan  v.  Funk,  06  N.  Y.  8upp. 
^JlO,  100  App.  Div.  846  tlOOo):  Keen  v. 
Keen,  90  Pac.  147,  10  L.  R.  A.  (N.  S.)  604 
(1907). 

15.  Davis  V.  Dregne  (Wis.  1903),  97  N.  W. 
512. 


16.  Koee  y.  Kansas  City,  ]2o  Mo.  App.  231, 
102  S.  W.  578  (1907);  McLaughlin  v  Syra- 
cn^  Rapid  Transit  Ry.  Co.,  115  N.  Y. 
/.pp.  Piv.  774,  101  N.  V.  8uppl.  198  (1906) 
^catemeiit  of  an  obvious  and  uncontro verted 
inierence  carries  no  prejudice.  Webb  v.  At- 
lantic Coast  Line  R.  Co..  76  S.  C.  193.  06  S. 
K.  054.  9  L.  R.  A     (N.  S.)    1218   (1907). 

17.  Steltemeier  v  Barrett,  115  Mo  App. 
v<,  91  S.  W.  56  (1905) ;  Texas  &  1-ouisiana 
nmlier  Co.  v.  Rose   (Tex.  Civ.  App.  1907), 

hi:i  S.  W.  444. 

18.  1  Cbamberlayne,  Evidence,  §  282. 

19.  Atlantic   *    B.    Ry.    Co.    v.   Hattaway, 
126  0b   333,  55  .s    ^   21   (1906>:  Springfield 


Consol.  Ry.  Co.  v.  Gregory,  122  111.  App.  607 
(1905). 

90.  Brazis  v.  St  Louis  Transit  Co.,  102 
Mo.  App    224,  76  S.  \V.  708   (1903). 

91.  Duncan  v.  St.  Louis  &  S.  F.  R.  Co. 
(Ala.  1907),  44  So.  418.  This  prohibition 
extends  to  an  announcement  that  there  id  no 
evidence  on  a  given  point.  Patten  v.  Town 
of  Auburn,  41  Wash.  644,  84  Pac.  594  (1906). 

99.  1  Cbamberlayne,  Evidence,  §§  283,  284. 

93.  Western  Coal  &  Mining  Co.  v.  Bums, 
84  Ark.  74,  104  S.  W.  (1907);  Kelley  v. 
Town  of  Torrington.  80  Conn.  378,  68  Atl.  855 
(1908);  Lewter  v.  Tomlinson,  54  Fla.  215, 
44  So.  935  (1907):  Northern  Ohio  Ry. 
Co.  v.  Ripby,  69  Ohio  St.  184,  68  X.  E. 
1046  <1903).  Requests  intimating  to  the 
jury  the  inference  to  he  drawn  from  the 
facts  therein  carefully  set  out  in  detail  are 
properly  refused.  Insurance  Co.  of  North 
America  t.  Lender,  121  Ga.  260,  48  S.  E. 
972  (1904):  Picard  v.  Beers  (Mass.  1907), 
81  N.  E.  246:  Weaver  v.  Southern  Ry.  Co., 
76  R.  C.  49,  56  S.  E.  657   (1907). 

94.  1  Chamberla}me,  Evidence,  §  284. 
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on  his  mind.  This  makes  such  an  instruction  a  comment  upon  the  evidence 
witliin  the  prohibition  of  the  substantive  or  procedural  law  in  the  majority 
of  the  American  states,^^  An  instruction,  however,  may  properly  assume 
the  existence  of  facts  where  the  evidence  with  respect  to  them  is  conclusive 
and  uncontroverted.^^  The  same  result  follows  where  a  fact  is  aduiitted.^^ 
The  court  may  even  legitimately  assume  that  a  fact  exists  where  it  has  been 
proved  beyond  the  range  of  controversy.^*** 

The  elemenU  of  damage  universally  recognized  by  the  courts  may  be  stated 
where  the  fact  of  injury  is  nut  disputed.*-"^  It  is,  however,  prejudicial 
error  for  the  court,  in  a  personal  injury  action,  to  state  to  the  jury,  in  his 
charge,  his  calculation  of  the  amount  of  damages  sustained  by  plaintiif  by 
loss  of  employment.^ 

§  129.  [Comment  on  Facts] ;  Weight  and  Credibility.^ ' —  The  judge  will  not 
in  these  jurisdictions,  be  permitted  to  give  the  jury  his  iniprebsiou  as  to  the 
probative  force  of  the  testimony  given  by  a  witiiesfs,  (\r  any  set  of  witnesses,^* 
the  probability  of  their  story'*"*  or  the  general  weight  of  ilie  evidence,'^*  includ- 
ing the  credibility  of  those  who  testify.'*''  He  cannot  intimate  to  the  jury 
as  to  what  inference  he  draws  from  the  evidence  as  to  the  truth  of  any  issue 
in  the  case.^^  Nor  can  he  express,  directly  or  indirectly,  his  views  as  to  the 
good  faith  of  the  parties.^^ 

§  130.  [Comment  on  Facts];  When  Comment  is  Permitted.^^ — Practical  con- 
venience has  established  certain  limitations  upon  the  scope  of  the  administra- 
tive or  procedural  rule  which  forbids,  in  a  majority  of  American  jurisdic- 
tions,  a  judge  to  comment  on   the  evidence.     He  must,   at   least,   hold   the 

25.  North  Cieorgia  MUling  Co.  v.  Hender-  77  Conn.  401,  59  All.  499  (1904);  Belt  ^y, 
son  Elevator  Co.,  130  Ga.  113,  60  8.  E.  258  Co.  of  Chicago  v.  Confrey,  111  111.  App.  473 
(ItHlS).  (1903);   Hayea  v.  Moulton   (Masa.  1907),  80 

26.  \\.  A.  Oreer  &  Co.  v.  Raney,  120  Ga.  N.  E.  215;  Imboden  v.  Imboden's  Estate  (Mo. 
29t»,  47  S.  E  939  (1904);  Holton  v.  Cochran,  App.   1!K)5),  86  8.  W.  263. 

20S  Mo.  314,  10(5  S.  VV.  1036  (1907):  Lowns-  34.  Sorih  raro/inn.— Hancock  v.  West- 
dale  V.  Gray'p  Harbor  Boom  Co.,  36  Wash  ern  Union  Tel.  Co.,  142  N.  C.  163,  55  S.  E.  82 
198,  78  eac.  904  ( 1904).  ( 1906). 

87.  Shults  V.  8hult8,  229  HI.  420,  82  N.  E.  South    CdrolifM.— McGrath    v     Piedmont 

332   ( 1907  ) .  Mut.  Ins.  Co.,  74  S.  C.  69,  54  S.  E.  218  ( 1906) . 

28.  Shafer  v  Ruspell  (Utah  1905),  79  Pac.  35.  Lingle  v.  Scranton  Ry.  Co.,  214  Pa.  500. 
559:    Halvers^n   v    Seattle   Electric   Co.,   35  63  Atl.  890   (1906). 

Wa»h.  600,  77  Pac  1058   (1904).  86.  Douglas   v    Metropolitan   St.   Ry.   Co., 

29.  Illinois  Cent.  R.  Co.  v.  Prickett,  210  119  X.  Y.  App.  Div.  203.  104  N.  Y.  Suppl. 
111.  140,  71  X.  E  4.35  (1904):  Jennings  \.  462  (1907);  Rnttin  v.  Atlantic  k  X  C.  R. 
Edgefield  Mfg.  Co..  72  .S.  C.  411,  .52  S.  E.  113  Co.,  142  X  C.  120,  55  S.  E.  86  1 1906) ;  T.^ui»- 
(1905).  ville  &  N.  R.  Co  v.  Rohan,  116  Tenn.  271,  94 

30.  Heller  v  Donellan.  90  N.  Y.  Suppl.  362,  S.  W.  84   (1906K 

45  Misc.  Rep.  3.55   (1904).  87.  Hondinella    v.    Metropolitan    Life    Ins. 

81.  1  Chamberlayne.  Evidence,  §  285.  Co.,  24  Pa.  Super.  Ct.  293   (1904);   Rich  ▼. 

82.  Lingle  v.  Scranton  Ry.  Co.,  214  Pa.  50O,  Victoria  Copper  Min.  Co.,  147  Fed.  380,  77 
63  Atl.  890  (1906).  C.  C.  A    558   (1906). 

S8.  Xorman  Printers'  Supply  Co.  ▼.  Ford,         8S.  1  Chamberlayne,  Evidence,  §  286. 
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scales  and  tell  the  jury  how  to  strike  a  balance  and  recognize  one  wifen 
struck.  While  the  judge  is  restrained  from  intimating  to  the  jury  an  idea 
of  how,  were  he  a  jurjman,  he  would  apply  the  reasoning  faculty  to  the 
evidence  or  the  law  to  the  facts,  no  objection  exists  to  his  leading  the  jury 
up  to  their  task  of  logical  or  legal  reasoning  aidd  suggesting  its  nature  to 
them.^» 

§  131.  [Comment  on  Facts];  Customary  Caiition8.^<> — While,  as  is  said  else- 
where**'* a  presiding  judge  is  restrained  in  a  majority  of  American  state 
jurisdictions  from  commenting  on  the  weight  of  the  evidence  in  the  case 
on  trial  or  as  to  the  credibility  of  the  witnesses  by  which  it  is  given,  it  would 
be  an  error  to  conclude  that,  even  in  these  states,  judges  are  absolutely  pre- 
vented from  commenting  upon  the  evidence. 

General  cautions  as  to  the  relative  probative  weight  to  be  given  oral  admis- 
sions woula  seem  legitimate,  and  even,  occasionally,  necessary.  So,  where 
an  instruction  as  to  the  relative  probative  value  of  admissions  as  contrasted 
with  that  of  self-serving  statements  by  a  party  as  a  witness  would  amount 
to  a  comment  on  the  evidence,  it  is  to  be  refused.*^ 

A  judge  also  may  pwpetly  caution  a  jury  against  one  whom  they  shall 
find  has  willfully  attempted  to  deceive  them.**  In  instructing  a  jury  it  is 
not  objectionable  to  inform  the  jury  that  testimony  concerning  verbal  state- 
ments of  others  should  be  received  with  great  caution;  that  the  repetition 
of  oral  statements  is  subject  to  imperfection  and  riiistake;  that  such  kind  of 
testimony  should  be  scanned  closely;  and  that,  where  a  witness  can  only 
give  what  he  thinks  was  the  substance  of  what  was  said,  the  wei^bt  to  be 
given  to  such  testimony  depends  largely  upon  the  stren|2:th  of  memory 
and  intelligence  of  the  witness.  This  does  not  invade  tlie  province  of  the 
jury.** 

The  court  may  properly  instruct  the  jury  as  to  the  mental  attitude  in  which 
properly  to  approach  the  consideration  of  "expert''  evidence^*  or  the  infer- 
ence of  observers,*^  or  of  the  misleading  nature  of  photographs  in  estimating 
distance**  or  the  court  may  instruct  that  positive  testimony  is  more  to  be 
believed  than  negative  if  the  qualification  is  added  that  the  witnesses  are  of 
equal  credibility.*^     The  court. may  also  comment  on  the  probative  force  of 


K  Central  of  Georgia  Ry.  Co.  v.  Harper,  44.  Infra^  §§  808  et  neq. 

124  Ga.  836,  53  .<!.  H!.  391   (1906).  45.  Kllis  v.Repnblio  Oil  Co.   (Iowa  1906), 

40.  1  Cliamberlayne,  Evidence,  §  287.  110  \.  W.  20. 

40a.  Supra,  §  125.  48.  McLean  v.  Erie  R.  Co.  (\.  J.  1904),  57 

41.  2  Brown  v.  Quincy,  0.,  etc.,  R.  Co..  127  Atl.  1132 

Mo.  App.  614,  106  S.  W.  551   (1908).  47.  Southern  Ry.  Co.  v.  0*Bryan,  119  Ga. 

4t.  Sanders  v.  Davis    (Ala.  1907),  44  So.  147>  45  S.  E.  1000  (1903)  ;  Central  of  Georjpa 

»7»;    Alabama  Steel  A  \Vire  Co.  v.  Griffin  Ry.  Co.  v.  Sowell,  3  Ga,  App.  142,  59  S.  E. 

(Ala.  1907),  42  So.  1034.  323    (1007);   Cleveland,  C.  etc.,  Ry.  Co.  v. 

4S.  Pnmorlo  V.  City  of  Merrill  (Wis.  1905),  Schneider,  40  ^nd.  App.   38,   82   N.   E.   538 

103  N.  W.  464.  (1907). 
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various  witnesses*®  as  on  their  experience*®  or  probable  bias*^^  or  on  the 
weight  to  be  attached  to  the  relative  numbers  of  witnesses  on  each  side.^^  He 
may  also  explain  to  them  the  relative  value  of  written  and  oral  evidence  ^^  and 
riiay  point  out  to  them  the  issues  ^^  without  singling  out  or  unduly  emphasizing 
the  contentions  of  either  side.^*  He  may  also  use  such  illustrations  as  serve 
to  explain  the  evidence  ^^  and  explain  the  meaning  of  scientific  or  legal  terms  ^^ 
or  may  properly  correct  a  mistake  of  counsel  or  any  other  person  in  stating 
the  evidence.^' 

§  182.  Subordination  of  Judge  to  Jnry.^s —  The  American  tendency  to  sub- 
ordinate the  power  and  prestige  of  the  judge  to  the  supremacy  of  the  jury, 
by  clothing  them  with  power  to  apply  the  law  to  the  facts,  without  comment 
by  the  court  as  to  the  facts;  and  to  exercise  other  powers  of  judicial  adminis- 
tration, seems  of  exti-emely  doubtful  value  to  the  cause  of  jurisprudence,  not 
only  on  account  of  the  bulk  of  the  tribunal  from  which  unanimous  action 
is  expected  but  for  various  other  reasons  among  which  are  (1)  The  fact  that 
the  mental  operations  of  a  jury  are  largely  guided  by  emotion  while  those 
of  the  judge  are  dominated  by  reason;  (2)  That  while  the  jury  havt  special 
experience  of  life  in  general,  the  judge  has  a  valuable  technical  knowledge 
of  the  psychology  of  the  courtroom  which  would  materially  assist  the  correction 
of  the  jury's  action ;  and,  in  view  of  the  judge's  right  to  set  aside  a  verdict  if, 
in  his  opinion,  unreasonable  or  against  the  weight  of.  the  evidence,  helpful 
also  in  procuring  a  speedy  termination  of  litigation;  (3)  That  the  jury,  as 
a  general  rule,  adopt  the  personal  interests  of  litigation,  as  the  basis  of  their 
action,  while  the  judge  represents  the  higher  and  more  valuable  interests  of 
society  in  the  efficient,  correct  and  speedy  attainment  of  justice  through  the 
administration  of  law. 

Yet  the  time  is  certain  to  arrive  when  the  jurisprudence  of  America  will 
stop  long  enough  to  take  a  full  look  over  its  shoulder  for  the  purpose  of  deter- 
mining whether  the  danger  from  which  it  is  so  persistently  funning  away  is 

48.  Strii4cler  v.  Gltchel,  U  Okl.  523,  78  Pac.  357  (1906) ;  Johnson  County  Sav.  Bank  v. 
94    1 1904 ) .  Walker,  79  Conn.  348,  65  Atl*  132  ( 1906) . 

49.  IndianapoIiA  Northern  Traction  Co.  v.  53.  McClure  v.  Lenz  (Ind.  App.  1907),  80 
Dunn  (Ind.  App.  10a5),  76  X.  !?.  269.  N.  :E.  088. 

50.  Kirkpatriok  v;  Allemannia  Fire  Ins.  54.  Jones  &  Adatns  Co.  v.  George,  227  III. 
Co.,  02  X.  V.  Supp.  466,  102  App.  Div.  327  64,  81  N.  E.  4  (1907)  [reversinrj  125  111.  App. 
(1905)  ;  Kavanau^h  v.  City  of  Wausau  iW'h.  50.3  (1906)]:  Calvert  Banli  y.  J.  Katz  &  Co., 
1904),  98  X.  W.  550;  Strasser  v.  Goldberg  61  Atl.  411  (1905);  Morrell  v.  Lawrence,  203 
(Wis.  1904),  98  N.  W.  554.  Mo.  363,   101   8.  U.  571    (1907);   Galveston, 

51.  Kozlowaki  v.  City  of  Chicajro,  113  111.  etc.,  Ry.  Co.  v.  Wallis  (Tex.  Civ.  App.  1907), 
App.    513    (1904):    Hammond,   etc.,    Klectric  104  S.  W.  418. 

Ry     Co.    V.    Antonia    (Tnd.    App.    1908), "83  55.  Feddeck  v.  St.  Louis  Car  Co.,  125  ^o. 

N.    E.    766.     See    W.    H.    StuWngs    Co.    v.  App.  24,  102  S.  W.  675   (1907). 
World's   Columbian   Exposition   Co.,   110    III.  56.  Union  Traction  Co.  v.  Bick   (Ind.  App. 

App.  210  (1903)  ;  Indianapolis  St,  Ry.  Co.  v.  1907),  81  X.  E.  617   ("car  pl^nt"}. 
Schomberg   (Ind.  App.  1904),  71 '  X.  E.  237.  57.  State  v.  Lane  (Or.  1906),  84  Pac.  804. 

58.  Lee  v.  Williams,  30  Pa.  Super.  Ct.  349,  58.  1  Chamberlayne,  Evidence,  §§  300-306. 
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a  real  one  or  a  memory  to  which  no  present  reality  corresponds;  to  decide 
cahnly  whether  a  judge  elected  under  universal  suffrage  by  a  popular  vote  at 
sliort  intervals  presents  the  same  danger  to  popular  liberty  that  was  threat- 
ened by  Mr.  Justice  Buller  or  the  Court  of  High  Commission;  and  whether 
society  has  not  a  vital  interest  under,  above  and  beyond  the  interest  of  the 
litigants  themselves  that  law  should  be  speedily  and  justly  administered. 

§  133.  Oranting  of  New  Trials;  Verdicts  Against  Beason  or  Weight  of  Evi- 
dencc.^® —  Normally  and  properly,  the  presiding  judge  should  set  aside  a  verdict 
rendered  in  a  trial  before  him  where  he  finds  that  the  jury  have  failed  to  exer- 
cise the  reasoning  faculty,  where  their  verdict  cannot  be  defended  as  the  act  of 
rational  men.*®  Trial  courts  have  been  sustained  in  going  further  and  set- 
ting aside  verdicts  as  against  the  weight  of  the  evidence,  because  the  testimony 
and  other  proofs,  while  they  might  justify,  in  point  of  reason,  the  verdict 
of  the  jury,  would,  in  the  opinion  of  the  presiding  judge,  with  greater  reason, 
have  warranted  the  opposite  conclusion.*** 

A  judge  may,  indeed,  be  justified  in  allowing  a  verdict  to  stand  though  he 
himself  would  not  have  reached  it  on  the  evidence.*^ 

In  an  appellate  court  the  question  of  the  propriety  of  the  trial  judge's  action 
commonly  assumes  not  the  form  of  asking  whether  the  verdict  of  the  jury 
can  be  sustained,  in  point  of  reason,  which  was  the  question  presented  to  the 
trial  judge;  but  takes  the  form  of  asking;  Can  the  action  of  the  trial  judge 
be  ?mstained  in  point  of  reason  ?  **  This  seems  entirely  correct,  as  ^a  mat- 
ter of  principle.  The  question  is,  in  reality,  one  of  law.®''  The  appellate 
court,  not  having  heard  the  evidence  or  seen  the  witnesses,  will  not  reverse 
the  action  of  the  trial  judge  if  there  is  evidence  on  which  it  can  reasonably  be 
sustained.'^^ 

§  184.  [Granting  of  Hew  Trials] ;  Palpable  Confusion.®*—  The  effort  to  recon- 
cile these  antagonistic  conceptions,  that  of  a  jury  whose  finding  is  conclusive 
as  to  matters  of  fact,  and  to  whose  wisdom  a  verv  marked  deference  is  con- 

59.  1  Chamberlayne.  Evidence,  §§  307-310.  Ulman  v.  Clark.  100  Fed.  183  (1900).     **  The 

«0.  Birdseye's  Appeal,  77  Conn.  623  (1905).  nia.xim  at  present  adopted  [ir]  tliis.  that   (in 

The  coart  may  alwayi  dliregard  evidence  all  raseB  of  moment)    where  justice   is  not 

which    is    contrary    to    recognized    scientiflc  done   upon    one   trial,   the   injured    party    is 

principles.     So  the  appellate  court  may  re-  «  entitled  to  another."     1  Black.  (  omm.  387. 

Ferse  a   verdict  for  the  plaintiff  where  the  68.  Reeve     v.     Dennett.     137     Mass.     315 

only    evidence    of    negligence    was    that    the  (1884):  Dickerson  v    Payne.  66  X.  J    L.  35 

defendant  turned  the  water  into  its  pipes  and  (1001 )  :  ISTcCord  v.  R.  R.  Co.,  134  N    C.  53 

the    plaintiff's    faucet    was    found    open    as  (1003) 

it  is  clear   that   the  water   could    not    have  63.  Bishop  v.  Perkins,  10  Conn.  300  (1848); 

turned   the  faucet  which   was  of  the  screw  Capital  and  Counties  Bank  v.  Henty,  7  App. 

vanety.     T^uisville  Water  Co.  v.  Lally,  168  Cas.  776    (1882). 

Ky,  348,  182  S.  W.  186,  L.  R.  A.  1016.  D  300  64.  Infra.  §  188 

<'^*«)-  65.  Ruffner  v   Hill,  31   W   Va    428   (1888). 

61.  Green   v.   Sonle,   145  Cal.   96    (1904);  66.  1  Chamberlayne.  Evidence,  §§  311,  312. 

Coal,  etc..  Co.  v.  Stoop,  56  Kan.  426  (1896) ; 
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tinuallj  paidy^^  with  an  autocratic  power  of  the  judge  to  set  the  results  of 
this  wisdom  aside,  practically  at  his  optkm,  as  'the  only  condition  which  will 
make  trial  by  jury  even  "  tolerable,"  naturally  leads  to  some  conflict  in 
statement  on  the  part  of  the  courts.^®  Certain  tribunals  state  the  scientific 
rule,  of  permitting  a  rational  verdict  to  stand,  with  great  precision.®*  On  the 
other  hand,  the  position  of  an  arbiter  as  to  where  the  preponderance  of  the 
evidence  rests  has  been  authoritatively  assigned  tp  the  trial  judge ;  "^^  in  other 
words,  where  two  courses,  both  rational,  are  open  to  the  jury,  it  is  the  right 
of  the  court  to  compel  them  by  vetoing  the  other,  to  adopt  the  one  which 
he,  rather  than  they,  may  happen  to  prefer. 

§  135.  [Granting  of  New  Trials];  Technioal  Errors  as  to  Evidencc^^ — The 
same  duty  of  enforciug  the  rules  of  correct  reasoning,  which  presses  upon  the 
trial  judge  in  his  administrative  relation  to  the  jury  rests  upon  all  revising 
or  appellate  tribunals  in  passing  upon  the  action  of  trial  judges  or  inferior 
courts.  Sound  reasoning  is  the  legal  standard  of  proper  conduct,  whether  in 
a  court  of  any  relative  position  or  outside,  in  the  world  of  affairs.  The  need 
for  it  is,  in  reality,  a  requirement  of  law.  That  a  verdict  will  not  be  dis- 
turbed where  sound  reason  has  been  exercised,  truth  ascertained,  and  sub- 
stantial justice  done,  is  the  rule  of  administration  adopted  in  England.  In 
the  United  States  the  more  technical  rule  is  frequently  observed  that  error 
in  law,  departure  from  precedent,  being  shown,  a  verdict  will  be  set  aside  and 
a  new  trial  granted ;  —  regardless  of  whether  substantial  justice  has  or  has 
not  been  done.  If  the  game  has  not  been  correctly  played,  the  fact  that  it 
turned  out  as  it  should  is  not  material.     It  must  be  played  over. 

§  186.  [Granting  of  Hew  Trials] ;  Substantive  law."* —  Wherever,  under  the 
confusion  and  blending  of  the  rules  of  substantive  law  with  those  of  pro- 
cedure or  practice  to  which  reference  i&  elsewhere  made  a  ruling  of  a  trial 
court,  though  apparently  one  as  to  a  question  of  evidence,  really  involves  a 
decision  as  to  substantive  law,  a  more  technical  rule  may  properly  be  applied 
to  the  action  of  the  trial  judge.  Wherever,  the  admissibility  of  a  fact  is  con- 
ditioned, not  upon  its  logical  effect  to  prove  a  given  fact,  but  upon  whether 
the  ultimate  /r/c/wm  prohandum  which  it  is  offered  as  tending  to  prove  is,  as 
matter  .of  law,  constituent  of  the  right  or  liability  asserted  in  the  action, 
obviously  the  court  is  dealing  with  a  question  of  substantive  law,  however  dis- 
guised by  the  phraseology  in  which  it  is  stated. 

§  137.  [Granting  of  Hew  Trials];  English  Rule;  Harmless  Error.^^ — Where 
it  appears  that  substantial  justice  .has  been  done,  or,  as  the  phrase  goes,  the 

67.  Capital  Traction  Co.  v.  Hof,  174  U.  wS.  68.  Pleagants  v.  Fant,  22  Wall.   116,   122 
13   (1899).  (1874). 

68.  R.  R.  Co.  V.  Ryan,  4ft  Kan,  1    (1892)  ;  70.  Clark  v.  Ry.  Co.,  37  Wafth.  537  (1905). 
Williams  r.  TownBend,  15  Kan.  663   (1876);  71.  1  Chamherlayne,   Evidence,  §  312. 
^ignew  y.  Adams,  26  S.  0.  105  (1886).  7t.  1  Chamlwlayne.  Evident.  §  313. 

78.  1  €hamberlayne»  Evidence,  §§  314-SI8. 
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[trial]  judge  ''is  satisfied  with  the  verdict,"  no  reversal  will  behad,  on 
account  either  of  the  erroneous  admission  or  rejeotion  of  evidence;  —  espe- 
cially where  it  appears  that  adding  or  subtracting  the  evidence  in  question 
would  not  alter,  or  should  not  alter^  the  result. 

Thus,  a  new  trial  wil  not  be  granted  in  England  on  account  of  the  admis- 
sion of  objectionable  testimony  •  where  unexceptional  evidence  to  the  same 
effect,  suliicient  to  sustain  it«'''  has  been  given. 

In  a  similar  way,  where  an  English  appellate  court  feels  that  a  correct 
result  has  been  reached,  reason  has  been  exercised  and  justioe.  done,  no  new 
trial  will  be  granted  on  account  of  a  rejection  of  <  evidence,  however  competent 
in  itself,  which,  under  the  exercise  of  sound  reasoning,  would  not  have  altered 
the  result."^ 


§  138.  [Oran^ng.  of  New  Iriak].;  Amcr^au  IbyorityJ^^  In  a  majority  of 
the  American  jurisdictions  the  more  ^^ technical  v>i}e  to  the  (Affect  that  every 
improper  ruling  regarding  the  admissibility  of  evidence  should  be  ground 
for  a  new  trial,  A^as  at  once  adopted  and  steadily  maintained. '^ 

§  139.  [Oranting  of  Hew  Trials];  Federal  Courts.'^ — The  early  rule 
announced  by  the  Supreme  Court  of  the  United  States  in  dealing  with  the 
granting  of  new  trials  for  technical  error  of  the  trial  court  in  the  admission 
or  rejection  of  evidence  was  entirely  unexceptional ;  —  endorsing,  as  it  did, 
the  sound  rule,  that  the  use  of  reason  by  lower  courts  is  the  standard  of  require- 
mert  to  be  imposed  by  an  appellate  tribunal.^®  In  later  years,  how^^er,  few, 
if  any,  courts  have  applied  the  erroneous  riile  of  admiliistration  adoj  ted  in 
this  matter  by  state  tribunals  with  greater  relentlessness  and  indifference  to 
social  consequences  than  the  Supreme  Court  of  the  United  States.®*^ 

§  140.  [Granting  of  Hew  Trials] ;  Criminal  Cases-Si—  If  the  action  of  Ameri- 


74.  R.  V.  Ball.  R.  &  R.  133  (1907). 

75.  '*  If  th€  evidence  had  been  admitted,  it 
could,  have  made  no  difference,  at  leaet  it 
ought  not  to  have  made  any  in  the  verdict." 
R.  V  Teal,  II  East  311  (1809)  per  Lord 
Klienboroiigh,  C.  J.  The  same  rnle  has  been 
adopted  in  equity.  Pemberton  v.  Pemberton. 
11  Ves.  50,  62  (1805)  ;  Barker  v.  Ray,  2  Russ. 
76  (1826)  ;  BuUen  v.  Michel,  4  Dow  297,  319, 
330  (1816).  "The  true  consideration  always 
is  whether  upon  the  whole  there  appears  to 
be  such  a  case  as  enables  the  judge  in 
squity  satisfactorily  to  adminiater  the  equi- 
ties between  the  parties  without  the  aRsist- 
ance  of  another  trial."  Lorton  v.  Kingston, 
5  a.  A  F.  269,  340  (1838)  per  L.  C.  Cotten- 
bam 

7a.  1  Chamberlayne,  Evidence,  §  320. 
77.  Louisville  k  N.  R.  Co.  ▼.  Miller.  109 
Ala.  500,  1»  So.  080   (1896);   Carpenter  ▼. 


Lingenfelter,  42  Neb.  728,  60  N.  W.  1022 
(1894)  (material  contradiction);  Cutler  v. 
Skeels,  69  Vt.  154,  37  Atl.  228  (1897)  (im- 
proper remark  of  counsel  on  his  ar<;rument). 

78.  1  Chamberlayne,  Evidence,  §  321. 

79.  M'Lanahan  v.  Ins.  Co.,  1  Pet  170,  183 
(lil28). 

80.  Carver  v.  U.  S.,  160  U.  S.  553,  16  Suppl. 
388  (1896)  (reversed  164  U.  S.  604,  17  Snppl. 
228 

**  It  is  elementarv  that  the  admi9<«ion  of 
illegal  evidence  over  objection  necessitates 
a  reversal."  VTaldron  v.  Waldron,  156  U.  S. 
380,  15  Suppl.  .383    (1894). 

The  United  States  Supreme  Court  shows  a 
later  tendency  to  adopt  the  sounder  view. 
Motes  V.  U.  S.,  178  U.  S.  458,  20  Suppl.  993 
(1899). 

SI.  1  Chamberlayne,  Evidence,  §  322. 
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can  courts  of  last  resort  in  dealing  with  rulings  on  evidence  deemed  improper 
is  devoid  of  scientific  justification,  still  more  impressive  is  their  practice 
in  criminal  matters.  The  rule  is  carried  so  far  that  even  where  the  error 
is  clearly  immaterial,  having  had,  as  the  court  admit,  ^'no  reference  what- 
ever to  the  guilt  or  innocence  of  the  defendant ; "  ^*^  or  where  the  verdict  was 
warranted  by  the  other  evidence, ^^  a  reversal  is  granted. 

A  typical  statement  of  this  view  is  that  of  Judge  Miller  of  Louisiana :^^ 
"  The  admission  of  illegal  evidence  in  a  civil  case  is  comparatively  unim- 
porlant.  .  .  .  But  in  a  criminal  case  ...  it  is  for  the  jury  to  convict,  and 
it  is  presumed  to  act  on  all  the  evidence  submitted.  ...  It  is  the  right  of  the 
accused  to  be  tried  on  legal  evidence  alone.  .  .  .  The  conviction  must  be  by 
legal  evidence  only." 

§  141.  [Granting  of  New  Trials;  Action  of  Appellate  Courts;  Technical  Errors 
as  to  Evidence ;  American  Majortiy] ;  A  Purely  Voluntary  Situation.^^ —  Judges 
speak  of  a  **  presumption  "  of  prejudice  from  an  erroneous  admission  or  rejec- 
tion of  evidence.  The  term  "  presumption  "  connotes  the  idea  of  logic  enforced 
by  procedural  law ;  —  that,  by  a  rule  of  law  an  inference  of  fact  is  given  a 
prima  facie  eifect  in  the  absence  of  evidence  to  the  contrary.  In  point  of  fact, 
neither  law  nor  logic,  legal  or  logical  reasoning,  are  in  the  least  involved  in 
this  so-called  presumption  of  prejudice  from  error.  There  is  no  '*  presump- 
tion/' properly  speaking;  at  most  there  is  but  a  pure  **  assumption  ''  of  admin- 
istration. •  With  the  observation  of  this  fact,  the  entire  theorv  of  the  '*  rule  " 
falls.  As  a  matter  of  administration,  which  is  based  on  and  tested  bv  reason 
alone,  the  assumpticm  is  entirely  indefensible.  A  court  of  justice  cannot 
within  the  bounds  of  reason,  so  administer  legal  rules  as  to  recognize  and  pro- 
tect the  right  to  commit  injustice.  Viewed  from  the  standpoint  of  adminis- 
tration, the  desrired  end  is  already  attained,  the  verdict  is  a  just  one. 

§  142.  [Granting  of  New  Trials] ;  Futile  LegiBlation.8« —  Even  the  legislature 
has  found  itself  impotent  to  control  the  insistence  of  the  appelate  judges  upon 
reversals  for  technical  error  in  matters  of  evidence.  So  deep-rooted  is  the 
feeling  that  a  new  trial  should  follow  any  slip,  however  slight,  in  this  connec- 
tion, that  statutes  providing  a  sounder  rule  have  been  customarily  disregarded 
by  the  courts.®^ 

§  143.  [Granting  of  New  Trials];  Technical  Inerrancy  Kequired.^^ — The 
impressive  feeling  of  the  American  appellate  courts  that  they  must  reverse 

82.  People    v.    Bell.    5.*l    Cal     lift    (1878)  85.  1  Chamherlayne,   Evidence,  §  323. 

( contradict in<r  proof  that  a  murderer's  vie-  88.   1  Chamberlayne,  Evidence,  §§  324.  325 

tim  was  habitnally  profane)  87.  People   v.    Strait.    154    N.    Y.    165,   47 

83.  State  v.  Jefferson,  125  N.  C.  712,  34  X.  K  lOftO  (1897)  :  Kohl  v  State.  59  N.  J.  L. 
S.  E.  848   (1899).  445.  37  Atl.  73  <1897)      See  however,  Ruther- 

84.  8tate  v.  Callahan,  47  La.  Ann.  497,  15  ford  v.  Com.  78  Ky.  639,  643  (1880). 
So.  50   (1895).  88.  1  Chamberlayne,  Evidence,  §  326. 
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if  error,  however  far  from  the  aubstantifil  merits/  has  occurred,  has  been  else- 
where noticed.  It  all  apparently  proceeds  on  the  theory  that  certain  rules 
of  law  must  be  followed,  regardless  of  consequences.  It  involves  a  require- 
ment of  absolute  inerrancy  on  the  part  of  a  trial  judge. .  He  must^  at  t^e  peril 
of  justice,  comply  absolutely  with  every  technical  requirement  of  the  law  of 
evidence  —  working  out,  in  the  hurry  and  other  embarrassments  of  a  nisi  prius 
trial,  a  result  to  which  the  greater  calm  and  leisure  of  an  appellate  court  will 
uot  enable  them  to  lind  any  possible  exception.  When  the  number  of  admin- 
istrative problems,  accentuated  by  the  desire  of  counsel  to  **  get  error  into  the 
record,"  is  considered,  the  unfairness  of  this  to  a  trial  judge  is  obvious.  A 
practically  impossible  standard  is  erected.  Penalty,  reversal.  Result,  delay 
aiid  expense  to  litigants;  disrespect  for  law.®* 

Ihe  result  is  a  general  breakdown  in  the  eflFectiveness  of  criminal  procedure 
to  deal  with  crime,  general  lawlessness  and  popular  contempt  for  the  work 
of  the  courts.  Happily  England,  where  democracy  is  not  without  an  enor- 
mous influence  in  government,  has  .wisely  escaped  much  of  this.  In  America, 
justice  steadily  awarding  injustice  rather  than  eaerifice  a  jot  or  title  of  the 
legal  formality  by  which  it  is  hampering  itself  is  by  no  means  an  impressive 
spectacle. 

§  144.  [Granting  of  Hew  Trials] ;  American  Minority.®^ —  In  a  minority  of  the 
American  jurisdictions  the  rule,  originally  adopted  and  finally  established  in 
England,  that  the  improper  admission  or  rejection  of  evidence  would  not  be 
permitted  to  set  aside  a  verdict  which  did  substantial  justice,  has  been  employed. 
Many  valiant  protests  against  the  majority  rule  have  been  registered  by  dis- 
senting judges,  whose  opinions  normally  carry  weight.*^^ 

§  146.  [Granting  of  New  Trials];  Prejudice  from  Error.»2 — Jn  these  juris- 
dictions, the  so-called  "  presumption  "  of  prejudice  from  error  does  not  obtain. 
When  the  verdict  is  a  just  one,  these  courts  naturally  fail  to  see  either  (1) 
why  there  should  be  any  need  of  presumption  in  the  matter;  or,  (2)  why, 
if  presumption  is  to  be  indulged  at  all  it  should  be  assumed  or  presumed 
that  a  party  is  prejudiced  by  a  just  verdict. 

If  the  record  shows  all  the  facts,  the  reasonableness  of  the  decision  is  a 
matter  of  law.  It  is  this  question  of  law  which  is  the  appropriate  duty  of  the 
appellate  court  to  resolve.  The  verdict  reached  being  the  correct  one,  reason 
clearly  has  been  used  and  the  verdict  should  stand.®^     Where  the  facts  thus 

89.  See  Davis  v.  State,  61  Nebr.  301,  70  Lipscomb  ▼.  State,  75  Miss.  659,  23  So.  210, 
X.  W.  984    (1897).  228   (1808). 

90.  1  Chamberlayne,  Evidence,  §  327.  92.  1  Chamberlayne,  Evidence,  §§  328r330. 

91.  People  v.  Stanley,  47  Cal.  113,  119  98.  "The  judgment  was  manifestly  for  the 
fl874),  per  Wallace,  J.:  People  v.  Koemer,  right  party:  and  where  such  is  the  case,  the 
154  N.  Y.  356,  48  N.  E.  730  (1897),  pet  judgment  will  not  be  reversed  because  some 
Haifi^ht.  J. :  State  v.  Musgrave.  43  W.  Va.  incompetent  testimony  was  admitted."  Gard- 
672,  28  8.  E.  813   (1897),  per  Brannon,  J.;  ner  v.   R.   Co.,   135   Mo.   90,   36  S.   W.   214 
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appear,  it  ^ottld  seem  that  the  necessity  for  assnmption  or  presumption 
as  to  what  should  be  taken  to  be  the  case  in  the  absence  of  evidence,  does  not 
arise. 

§  146,  Taking  Jury's  Opinion.** —  The  judge,  in  discharging  his  own  duty, 
may  take  the  opinion  of  the  jury;  giving  it  such  weight  as  he  deems  proper, 
lie  may,  in  like  luauner,  ask  their  view  as  to  the  meaning  of  a  document.** 
Where  a  trial  by  jury  is  not  a  constitutional  or  statutory  right,  but  the  court 
seeks  the  aid  of  the  jury  in  determining  questions  of  fact,  it  may  adopt,  modify 
or  disregard  their  tindings.**^  This  convenient  practice  has  the  sanction 
of  statute  in  certain  jurisdictions.*^  The  judge  may,  however,  prefer  the 
shorter  procedure  of  leaving  the  entire  question  to  the  jury  under  appropriate 
instructions  as  to  what  rule  of  law  they  should  apply  in  the  event  of  their 
contingent  findings  of  fact.*^ 

(1896).    These  courts  follow  the  same  rule  L.   R.   B.  D.   619,  627,  34   W.   R.  208,   210 

in  eqiHty    (Dowie  v.   Droscoll,  203    111.   480,  (1885). 

6S   N.   E.   56    (1903)    or  in  criminal  cases.  96.  Kelly  v.  Home  Sav.   Bank,  92  N.   Y. 

^Tiere  the  ruling  *' could  not  properly  have  Suppl.  578,   103  App.  Div.  141    (1905). 

change  the  reault,  then  he  [defendant]  was  97.  Willeford  v.  Bell   (Cal.  1897),  49  Pac 

not  aggrieved  by  the  ruling.*'     State  v.  Beau-  66,  7;  Maier  v.  Lillebridge  (Mich.  1897),  70 

det.  53  Conn.  536,  539,  4  Atl.  237  (1885).  N.  W.   1032. 

94.  1  Charoberlayne,  Evidence,  §  331.  98.  Hawes  v.  Forster,  1  M.  &  R.  368  (1834). 

95.  Stewart  v.  Merchant,  etc.,  Ins.  Co.,  16 
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§  147.  Principles  of  AdminiBtration.^ —  The  exercise  by  judges  of  the  broad 
and  somewhat  ill-defined  powers  of  administration  connected  with  the  judicial 
office  is  necessarily  governed  rather  by  principles  than  by  rules.  These  prin- 
ciples in  turn  are  naturally  somewhat  indeterminate,  eluding  complete  and 
definite  statement.  They  grow  out  of  and  are  guided  by  the  accurate  judicial 
instinct,  the  appreciation  of  highly  intellectual  skilled  observers  as  to  what 
should  be  the  ultimate  results  of  litigation. 

Conrenie7itly  epitomized,  these  broad  canons  of  judicial  administration  may 
be  said  to  be  four : 

A.  Protection  of  Substantive  Rights. 

B.  Furtherance  of  Justice. 

C.  Expediting  Trials. 

D.  Perfecting  Substantive  Law. 

The  operation  of  these  canons  of  administration  may  conveniently  be  con- 
sidered in  this  order. 

§  148.  [Prineiples  of  Administration];  Protection  of  Snbstantiye  Rights.^ — 
The  primary  principle  of  judicial  administration  regarding  the  admission  of 
evidence  is  to  preserve  during  the  course  of  the  trial  the  fundamental  rights  of 
the  parties.     This  principle  is  justly  deemed  paramount  to  all  others. 

It  will  be  expedient,  however,  to  consider  the  right  as  separable.  A  party 
may  claim  to  be  entitled  to  insist  (1)  that  he  be  given  a  reasonable  opportu- 
nity to  prove  his  case  or  establish  his  defense;  (2)  that  he  be  accorded  fair, 
reasonable  opportunity  to  test  the  affirmative  (tase  relied  on  by  his  opponent ; 
(3)  that  both  branches  of  the  tribunal  shall  employ,  in  the  discharge  of  their 
respective  functions,  processes  of  correct  reasoning;  (4)  that  he  be  granted  a 
trial  by  judge  or  jury,  or  both,  according  to  the  established  course  of  legal  pro- 
ceedings;—  each  branch  of  a  mixed  tribunal  discharging  the  duty  of  judging 
imposed  upon  it  by  law;  (5)  that  he.  be  allowed  to  confront  the.  witnesses 
against  him. 

§  148.  Right  to  Prove  One's  Case.^ — The  substantive  law  secures  to  every 
litigant  a  fair  opportunity  to  prove,  in  the  best  method  at  his  command,  and 
at  a  designated  time,  the  substance  of  his  contention.  In  other  words,  the 
party  seeking  the  assistance  of  the  court  should  be  enabled  to  lay  his  case  before 
the  appropriate  tribunal ;  —  while  it  is  equally  the  right  of  his  adversary  to 
unfold  the  substantial  part  of  his  defense  at  an  appropriate  time  before  the 
same  tribunal.  To  this  end,  as  to  the  object  of  the  entire  proceedings,  all  rules 
of  administration  regarding  the  admission  of  evidence  are  subservient. 

The  right  of  a  pdrty  to  a  reasonable  opportunity  of  proving  his  case  implies 
the  right  to  have  it  tried  in  such  a  manner  as  to  enable  him  to  present  his  con- 
tention with  reasonable  fullness.     The  right  may  be  considered,    (a)    as  it 

1.  1  Chamberlayne,  Evidence,  §  332.  3.  1  Chamberlayne,  Evidence,  §§  334-338. 

2.  1  Chamber layne,  Evidence,  §  333. 
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applies  to  the  matter  as.  to  which  proof  may  foe  oilel^ed;  (b)  the  means  by 
which  these  matters  are  established;  (c)  as  to  the  scope  of  the  right;  (d)  the 
order  of  the  stages  at  which  it  should  be  enforced;  (e)  the  order  of  topics  at 
each  stage. 

The  right  of  a  party  to  prove  his  case  may  fairly  require  that  his  counsel  be 
permitted  to  testify.  If  so,  this  will  be  allowed.^  The  court  may  impose 
conditious,  e.g.,  that  the  counsel  withdraw  from  the  case. 

§  150.  [Bight  to  Prove  One's  Case] ;  Eight  to  Use  Secondary  Evidence.'' —  Good 
faith  to  the  tribunal,  and  fair  play  to  his  adversary  require  that  original  ob- 
ser^'ers,  original  documents,  facts  rather  than  reasoning  should  be  pi'(?sented 
to  the  court.  But  if  a  necessity  for  using  secondary  evidence  is  shown,  the 
principle  of  administration  now  under  consideration  permits  the  use  of  evi- 
dence of  that  grade ;  —  although  possessing  less  probative  force. 

This,  by  far  the  most  important  in  practical  effect,  of  all  aspects  of  the 
principle  permitting  proof  of  a  party's  case,  is  the  permissive,  indulgent  por- 
tion of  the  **  best  evidence  rule  "  which  qua^fies  and  conditions  the  mandatory 
section  of  that  rule  —  also  enforced  as  an  administrative  principle.  The 
principle  of  administration  under  consideration  is  thus  seen  to  be  intimately 
involved  with  the  familiar  "  Best  Evidence  Rule."  As  coumionlv -stated,  the 
"rule"  contains  these  two  distinct,  though  connected  propositions:  (1)  The 
best  evidence  which  the  nature  of  the  case  permits  must  always  be  presented ; 
(2)  when  the  best  evidence  of  which  the  case  is  susceptible  is  presented  it  will  be 
admitted.  The  second  half  is  the  principle  of  administration  \mder  considera- 
tion. 

§  151.  [Eight  to  ProTe  One's  Case] ;  Doouments.^^ —  Loss,  destruction,  inabil- 
ity to  find,  or  other  sufficient  reason  for  failing  to.  produce  an  original  docu- 
ment having  first  been  satisfactorily  established,  the  party's  right  to  prove  his 
cause  authorizes  or  requires,  as  the  case  may  be,  that  he  be  permitted  to  prove 
its  contents  by  parol  evidence.  Verbal  precision  is  not  required,^  as  a  demand 
to  that  effect  would  be  subversive  of  the  indulgence  itself.*^     la  case  a  doeu- 

4.  Greenfield  v.  Kaplan,  52  MUc   (N.  Y.)  Due  and  proper  execution  must  be  affirma- 

132,   101    \.   Y.  Suppl    567    (1906).  tively  proved.     A  reasonable  latitude,  neither 

6.  1  Chamberlayne,  Evidence,  §§  339,  340.  assenting  to  vagueness  on  the  one  hand,  nor 

6.  1  Chamberlayne,  ,  Evidence,  §§  341-346.  imposing  strictness  \rith  which  it  is  impossi- 

7.  in  proving  the  contents  of  a  lost  instru-  ble  to  comply  on  the  other,  is  observable  in 
ment,  it  is  sufficient  to  show  who  executed  this  connection: — as  in  cases  involving  the 
it  and  to  whom  it  was  executed,  the  time  of  requirements  for  proof  of  contents  of  lost 
execution,  the  consideration  and  the  property  or  otherwise  unavailable  instruments.  Short- 
conveyed,  or  the  subject-matter  of  the  con-  er  v.  Sheppard,  33  Ala.  648  (1850):  Hawley 
tract.  Harrell  v.  Enterprise  Sav.  Bank,  183  v.  Hawley,  187  fU.  35ls  58  N.  E.  332  (lOOO)  : 
111.  538,  56  N.  E.  63  (1900).  Barley  v.   Byrd,   95    Va.   316,   28   S.   E.   329 

If  the  conaideration  of  a  deed  be  stated       (1897). 
in   It  the  parol   evidence  of  contents  must  8.  Perry  v.   Burton,   111   111.    138    (1884) 

include  proof  of  that  fact,  as  it  is  a  material       (deed), 
part  of  the  deed.    Capell  v.  Pagan   (Mont. 
1904),  77  Pac.  66. 
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ment  is  canstituent,  i.e,,  is  one  of  those  which,  in  themselves  constitifte  or  create 
legal  results,  wills,  etc,^  proof  of  contents  by  parol  testimony  must  be,  upon 
natural  grounds  of  public  policy,  particularly  comprehensive  and  exact. 

Bills  of  Sale. —  Ihe  contents  of  a  bill  of  sale  must  be  proved  to  a  reasonable 
certainty  by  clear  and  satiijfactory  e\idence  as  to  all  material  parts.^ 

Contracts, —  A  contract  originally  reduced  to  writing  may  be  a  constituent 
document.     Its  contents  should  be  proved  with  fullness  and  precision. ^*^ 

Deeds. —  In  case  of  a  deed,  in  the  language  of  an  early  Indiana  decision/^ 
**  The  property  conveyed/^  the  estate  created,^^  the  conditions  annexed,^*  the 
signing,^^  sealing  ^^  aud  delivery,  are  required  to  be  proved  with  reasonable 
certainty  by  witnesses  who  can  testify  clearly  to  its  tenor  and  contents."  ^^ 

Xeguliuble  Instruments, —  Xegotiable  instruments^**  and  other  commercial 
specialties  must  be  proved  with  great  particularity,  as,  in  respect  practically 
to  all  parts  of  the  paper,  a  close  approach  to  verbal  precision  is  permitted  by 
the  nature  of  the  document.^® 

Public  records  do  not  require  for  proof  of  contents  by  parol  any  other  or 
different  rule  than  is  applied  to  private  instruments.  The  substance  of  the 
contents  of  public  documents,^*^  in  all  material  particulars,^^  must  be  proved 
when  the  original  is  lost,  destroyed  or  is  for  some  other  reason,  practically 
unavailable.     Verbatim  testimony  is  not  necessary.*^ 


9.  Hooper  v.  Chism,  13  Ark.  496,  501 
i  1853 1  ;  Brown  V.  Hicks,  1  Ark.  233,  243 
(1H38). 

10.  .Shouler  v  Bonander,  80  Mich.  531,  635, 
45  N.  W.  487  (ISttO)  ugreement) ;  Kosb.t. 
vvil]ianii»i>n,  14  Out.  184  (18s7)    (agreement). 

A  party  who  negrUgrently  losea  a  contract 
cannot  be  allowed  to  put  in  a  copy  according 
to  a  recent  case.  MiHHouri  Oklahoma,  etc., 
Co.  V.  West,  Okl.  161  Pac.  212.  It  would 
seem  however  that  the  exclusion  shoul4  he 
confined  to  cases  where  the  loss  was  collusive 
or  intentional,  and  that  there  is  no  sound 
reason  now  for  the  early  rule. 

11.  Thompson  v.  Thompson,  9  Ind.  323,  333 
(1857). 

12.  The  courses  of  the  description  are  not 
essential.  Jackson  v.  M'V^ey,  18  John.  (X. 
Y.)    330,   333    (1820). 

18.  A  lease,  or  surrender  stand  in  the  same 
position  in  relation  to  proof  of  contents. 
Doe  V.  Jack,  1  All.  X.  Br.  476   (IS4P). 

14.  **  It  should  he  made  satisfactorily  to 
appear  what  were  the  suhstantial  conditions 
and  covenants."  Bector  v.  Kector,  8  111.  105, 
122   (1846). 

15.  Elyton  Land  Co.  v.  Denny,  108  Ala. 
553,  561,  18  So.  561  (IftO.*-,)  -.  Neely  v.  Carter, 
96  Gm.    197,   23   S.   E.   313    (1895). 


16.  Seals. —  For  some  consideration  ab  to 
how  far  a  record  copy  should  show  the  exist- 
ence of  tf  seal  upon  an  original  instrument 
requiring  a  seal  for  its  validity,  see  Strain 
V.  Fitzgerald.  128  N.  C.  396,  38  S.  E.  929 
(1901). 

17.  Kenniff  v.  Caulfield,  140  Cal.  34,  73 
Pac.  803  (1903), 

18.  Bond  V.  Whitfield,  32  Ga.  215,  217 
(1861)    I  hill  of  exchange)  ;  State|V.  Peterson, 

29  N.  G.  556,  40  8.  E.  9  (1901). 

19.  But  see  Bell  v.  Young,  3  Grant  (Pa.) 
175  (18.54)  (amount  of  a  note;  ahout  $80; 
ihove  $70  received). 

20.  Sturtevant  v.  Rohinson,  18  Pick. 
(Mass.)  175,  179  (1836)  (writ);  Cunning- 
ham v.  R.  Co.,  61  Mo.  33,  36    (1875). 

Where  the  original  order  of  publication 
in  a  tax  proceeding  has  been  Ic^t  the  files 
of  the  newspaper  in  which  it  was  published 
are  admissible  to  prove  it.  Miller  v.  Kea- 
ton,  260  Mo.  708,  168  S.  \V.  1140,  L.  R.  A. 
1015  C  690   (1914). 

21.  In  case  of  familiar  and  fornuil  docu- 
ments, a  mere  abstract  may  suflice.  Brown- 
ing V.  Flanagin,  22  N.  J.  L.  567,  571  (18.49) 
(writ). 

22.  Com.  V.  Roark,  8  Cush.  (Mass.)  210, 
213    (1851). 
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Wills. —  The  maximum  of  strictness  in  requirement  as  to  proof  of  contents 
is  made  in  the  case  of  wills.  That  the  contents  of  a  lost  will  may,  in  a  proper 
case,  be  established  by  parol  is  beyond  question.*^  The  rule  that  the  substance 
of  all  material  portions  of  the  instrument  must  be  proved  is  equally  applicable 
in  the  case  of  wills  as  in  that  of  other  constituent  instniments.  A  peculiarity 
of  this  class  of  documents  is  that  the  complexity  of  provision  is  frequently  so 
great  and  the  interdependence  of  the  several  parts  is  so  intimate  that  prac- 
tically all  parts  of  a  will  are  *'  material/'  within  the  meaning  of  the  rule. 

§  152.  [Eight  to  Prove  One's  Case] ;  Probative  Documents.^^ —  The  contents  of 
other  than  constituent  documents  may  be  shown  by  any  appropriate  evidence, *^^' 
including  that  of  a  witness  who  can  testify  directly  from  memory  or  from  a 
recollection  suitably  refreshed  by  the  use  of  appropriate  memoranda,  includ- 
ing the  use,  as  part  of  the  testimony  of  the  witness  of  a  memoraudiun  which 
revives  no  present  recollection  but  which  the  maker  swears  to  have  been  accu- 
rate when  made. 

With  letters,^  books  of  account  ^^  and  other  non-constituent  documents,^** 
verbal  precision  is  Jess  requisite  than  in  case  of  constituent  documents ;  ^'^ — 
though,  of  course,  highly  desirable,  where  it  may  be  had.  The  substance  *'^  of 
any  portions  relevant  to  the  inquiry  will,^^  as  a  rule,  be  deemed  sufficient. 

Letters  as  Contracts, —  Where  letters  are  relied  on  to  establish  a  contract, 
the  same  particularity  of  proof  in  regard  to  essential  parts  is  required  as  in 
caj^e  of  more  formal  instrumeuts  designed  for  that  purpose.**^  The  effect  of  a 
letter  is  to  be  distinguished  from  its  substance.  That  a  witness  should  be  per- 
mitted to  state  the  effect  of  the  document  would  be,  in  certain  cases,  to  substi- 
tute his  conclusion  for  that  of  the  jury  in  point  of  lavv,^'^  or  fact. 

§  163.  [Right  to  Prove  One's  Case] ;  Keans  of  Communication.^^ —  The  regular 
and  satisfactory  means  of  communication  between  the  witness  and  the  tribunal 

23.  Sugden  v.  St.  Leonards,  L.  R.,  1  P.  D.  29.  Tobin  v.  Shaw,  45  Me.  3.31,  34f>  (1858) 
164    (1876).  (letter;    *' So   far   as   she   recollected,"   siiflfi- 

24.  1  Chamberla^^e,  Evidence,  §§  347,  348.  cient). 

25.  Hardy'g  Trial,  24  How.  St.  Tr.  681  Som^  real  recollection,  however.  Is  requi- 
(1794) .  8ltc. —  A  witness  who  **  thou*jht  he  might  per- 

26.  Case  v.  Lyman,  66  III.  229,  233  (1872)  ;  haps  state  "  the  contents  of  a  letter  was  held 
Strange  v.  Crowley,  91  Mo.  287,  294,  2  S.  W.  to  have  been  properly  rejected.  Graham  v. 
421  (1886):  Poague  v.  Spriggs,  21  Gratt.  220.  Chrystal,  2  Abb.  App.  C.  263    (186.>). 

231    (1871).  SO.  Camden  v.  Belgrade,  78  Me.  204,  3  Atl. 

27.  Mayson  v.  Beazley,  27  Miss.  106  (1854)       652   (1886). 

(alwtract   sufficient).  81.  People  v.  McKinney,  49  Mich.  334,  330, 

28.  Camden  v.  Belgrade,  78  Me.  204,  3  Atl.  13  N.  W.  619   (1882) :  Sizer  v.  Burt,  4  Den. 
652    (1886)    (marriage  certificate):    Wilker-  426,429   (1847)    (memorandum  of  claim) . 
son  V.   Allen,  67   Mo.  502,  510    (1878)     (ad-  82.  Elwell    v.   Walker,   .52    Iowa  2.56,   261, 
vertisement).  3  X.  W.  64  (1879)    (antenuptial  agreement). 

Where  way-bills  have  been  lost  it  is  error  83.  Baltimore  v.  War,  77  Md.  593,  603,  27 

to  exclude  letter  press  copies  of  them.     Barker  Atl.  85    (1893)    (that  a  letter  was  an  *'or- 

V.  Kansas  City  Mexico  &  Orient  R.  Co.,  88  der"). 

Kan.  767.  129  Pac.  1151,  43  L.  R.  A.  (N.  S.)  84.  1  Chamberlayne,  Evidence,  §§  349,  350. 
1121    (1913). 
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is  that  the  witness  should  address  the  judge  or  jury  in  the  oral  language  to 
which  they  are  accustomed  and  which  they  understand.  But  should  a  witness 
not  imderstand  the  vernacular,  should  he  be  a  deaf  mute,  were  it  to  prove  that 
ail  important  document,  constitiient  or  probative,  is  in  a  foreign  tongue,  the 
present  riirlit  permits  a  party  to  Insist  upon  offering  interpreters,  translations 
or  any  other  reasonable  substituted  means  of  communication  of  thought  be- 
tween the  witness  or  declarant  and  the  court. 

§  154.  [Bight  to  Prove  One's  Case] ;  Interpreters.^^ —  The  power  to  appoint 
iuterpreters  is  frequently  conferred  in  express  terms  by  statute,*®  though  such 
an  act  is  merely  declaratory  of  the  existence  of  a  common  law  administrative 
power  of  the  judge.'"  Unless  this  administrative  power  is  unreasonably  exer- 
cised, the  result  will  not  be  revised  by  an  appellate  court.**  The  interpreter  is 
subject  to  cross-examination  as  to  his  qualifications,**  and,  unless  found  to  be 
disqualified,  in  the  court's  opinion,  by  reason  of  relationship  to  the  parties  *^ 
or  other  bias,''^  the  office  may  be  discharged  by  any  competent  witness.*^ 

The  interpreter  must,  however,  understands^  or  have  a  fair  knowledge** 
of  both  languages  ajs  spoken ;  but  it  is  not  necessary  that  he  should  be  able  to 
read  English  as  written.**' 

§  156.  [Eight  to  Prove  One's  Case];  Deaf  Mutes,  etc.^« — The  witness  may 
understand  English  and  still  be  unable,  by  reason  of  some  organic  imperfec- 
tion, to  express  himself  in  words.  He  may,  for  example,  be  a  deaf  mute;  and, 
as  .such,  CDnfined  to  the  use  of  signs.  The  necessity  for  it  being  shovm,  the 
signs  he  makes  must  be  translated  into  language  by  an  interpreter^^  skilled  in 
the  code  of  signs  employed  by  the  witness.'** 

35.  1  C  hamberlayne,  Evidence,  §§  351-354.  41.  State  v.  Thompson,  14  Wash.  285,  44 

8«.  California   Code   C.    P.    §    1884    Cany  Pac.  533  (1896). 

person  a  resident  of  the  proper  connty  '*  may  42.                               —  State  v.  Weldon,  39 

be   selected);    People    v.    Morine,    138    Cal.  S.   C.  318,   17   S.   E.  688    (1893);   People  t. 

620,72  Pae.  166  (1903);  SchaU  v.  Eisner,  58  Thiede,    11    Utah   241,    39    Pac.    837    (1895) 

(ia    190    (1S77);    Rev.   Stat.    (Ind.)    1897,  §  (juror);   State  v.  Thompson,  14  Wash.  286, 

.=><)8;  Ska*!g8  V    State,  108   hid.   57.  8  X.  E.  44  Pac.  533    (1896)    (witness).  . 

69:>   (IS80)    I  the   numl)er  of  interpreters  is  43.  People  t.  Constantino,    153  N.   Y.   24, 

(iiwretionary  with  the  court);  Com    v.  San-  47  X.  E.  37   (1897). 

Bon,  67  Pa.  St.  322   (1871).  44.  Skaggs  v.  State,  108  Ind.  53,  8  N.  E. 

87.  Srhall  V.   EiKner,  58  Oa.   190    (1877);  605    (1886).     The   witness  need   not   be   one 

Livarv  State,  26  Te.\.  App.  115  (1888).     The  exceptionally   well   skilled  to  act  as  an   in- 

oonaent  of  the  opposite  party  is  not  necessary.  terpreter.     Skaggs   v.   State,   108   Ind.   63,   8 

Mennella  v.  Metnipolitan  St.  Ry.  Co..  86  X  Y.  -n     E.  695   (1886). 

i^uppl  930.  43  Miw   5   (1004).  45.  Ontral.   etc.,   Ry.   Co.   v.   Joseph,    125 


\.  Kozlowski  V.  City  of  Chicago.  113  111.  Ala.  31.3.  28  So.  35   (1899). 

App   513    (1004).  46.  1  Chamber layne,  Evidence,  §§  356.  356. 

39.  People  v.  .John,  137  Cal  220.  89  Pac.  47.  People  v  Weston.  236  111.  104,  86  N.  E. 
1063  (1902)  ;  Schearer  v.  Harber,  36  Ind.  5.36  188  (1008)  ;  Skaggs  v.  State,  108  Ind.  53,  8 
(IH71);  In  re  Wiltsey's  Will  (Iowa),  98  X.  E.  605  (1886).  A  second  interpreter  may 
N.  W.  204   (1904).  be  another  deaf  mute.     Skaggs  v.  State,  10*8 

40.  State  v.  Thompson,  14  Wash  285,  44  Ind.  57,  8  X  E.  605  (1886);  State  v.  Burns, 
Pac   .5.53   (1806):   Barber,  etc.  Co.  v.  Odasz,  78  N.  W.  681    (1800). 

57  U  S  App  129,  85  Fed.  754  (1808).  48.  Writingr  by  a  deaf-mute  has  been  sug- 
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The  same  considerations  apply  to  a  witness  who  cannot  speak  on  account  of 
shock  *^  or  who  is  of  tender  vears  ^"  or  bashful.^^ 


§  156.  [Eight  to  Prove  One's  Case] ;  Scope  of  Biglit.^^ —  ^he  scope  of  a  party's 
case,  wiiich  is  protected  by  the  administrative  principle  under  consideration,  is 
such  as  will  cover  the  proof  of  all  facts  as  to  which  at  any  stage  of  the  ease  he 
has  the  burden  of  evidence.*^  In  other  words,  it  extends  to  proof  of  every 
fact  which  he  needs  or  on  which  he  relies  to  establish  his  cjaim  or  defease.  It 
is  the  positive,  affirmative  evidence  on  which  he  rests  his  position ;  —  as  distin- 
guished from  evidence  testing  or  rebutting  the  affirmative  case  against  him,  the 
right  of  introducing  which  is  elsewhere  considered. 

Evidence  in  Chief  or  in  liebutial. —  The  difference  between  these  two  classes 
of  facts,  those  covered  by  the  scope  of  the  tirst  and  those  covered  by  that  of  the 
second  of  the  party's  legal  rights  in  a  judicial  trial  is  jobvious.  The  first  set  of 
facts  is,  as  it  were,  placed  originally  by  the  actor  in  the  scale  to  establish  a 
prima  facie  case  ^*  or  by  th^  non-actor,^^  to  make  an  equilibrium  in  a  civil,  or 
a  reasonable  doubt  in  a  criminal  one,  as  the  case  mav  be,  bv  means  of  a  de- 
fense.  The  second  set  of  facts  are  those  adduced  at  a  later  stage  o*f  the  trial 
by  these  respective  litigants,  in  order  to  maintain  their  contentions  by  off- 
setting any  unfavorable  inferences  arising  from  facts  first  introduced  by  the 
adversary  at  the  last  precedinir  stai'^o.  The  original  case  of  either  party  is 
covei-ed  by  his  evidence  in  chief.  The  evidence  which  antagonizes  that  pro- 
duced by  his  opponent,  is  evidence  in  rebuttal. 

§  157.  [Bight  to  Prove  One's  Case] ;  Limited  to  Proof  of  Bes  Ckstse.^^ —  The 
right  to  insist  upon  presenting  to  a  tribunal  the  best  evidence  within  the  pro- 
ponent's  power  is  subject  to  a  procedural  qualification  of  great  importance. 
The  right  does  not  apply  equally  to  all  branches  of  a  party's  case.  His  claim 
is  confined  to  proof  of  the  res  gestae,  or  more  properly  to  such  facts  found  infer- 
entially  or  in  specie  among  the  res  gestoe  as  are  constituent.  Where  direct 
proof  of  the  res  gestce  is  unattainable,  he  may,  as  of  right,  establish  probative 


gested  as  a  preferable  siilmtitute  for  signs. 
Morrison  v.  Leonard,  3  C.  &  P.  127  (1827). 
But  the  better  reasoning  seems  to  be  with  the 
cases  which  deny  such  a  modification  of  the 
usual  rule.  State  v.  De  Wolf,  8  Conn.  98 
(1830);  State  v.  Howard,  118  Mo.  127,  144, 
24   S.   W.   41     Il8«3). 

49.  Roberson  v.  State  (Tex.  Cr.  1899)  49  S. 
W.  308, 

50.  Lord  Mohun's  Trial,  12  How.  St.  Tr. 
950    (1692). 

51.  Connor  v.  vState.  25  (Ja.  515  (1858); 
Earl  of  Wintowns  Case,  15  How.  bt.  Tr.  804, 
861    (1716). 

52.  1  Chamberlayne,  Evidence,  §  357. 


53.  Infra,  §§  402  et  seq. 

"  This  burden,  however,  which  [in  a  crim- 
inal case]  was  siroplv  to  meet  the  prima  facie 
case  of  the  government,  must  not  be  com- 
founded  with  the  preponderance  of  evidence, 
the  establishment  of  which  usually  rests 
upon  the  plaintiff."  Lnited  States  v.  Denver, 
etc.,  R.  Co,  191  U.  ^.  84.  92,  24  Supp.  Ct. 
33,  3.1,  36    (1903). 

54.  Infra,  §  409. 

55.  Actor  in  this  treatise  will  be  used  aa 
designating  the  party  having  the  burden  of 
proof:  non-actor,  or  reua^  as  indicating  his 
opponent. 

56.  1  Chamberlayne,  Evidence,  §  358. 
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facta,  from  which,  as  oircumstantial  evidence,  the  existence  of  the  res  gestoB 
or  condtituent  facts  may  be  inferred. 

The  lUtimate  possible  relations  of  any  fact  are  infinite  in  number.  For  the 
practical  purposes  of  a  trial  lines  or  perhaps  more  properly,  circles  of  logical 
relevancy  must  be  drawn  upon  the  proposition  in  issue  as  a  quasi  center.  The 
circles  are  two;  and  precisely  where  each  circle  shall  be  drawn  is  necessarily 
determined  by  an  exercise  of  administrative  power.  When  these  circles  are 
formed,  within  the  first  will  lie  the  facts  which  must  be  considered ;  within  the 
second  are  properly  placed  facts  which  may  be  investigated.  Beyond  lie  irrele- 
vant facts,  which  should  not  be  investigated.  The  first  circle  includes  res  gestae 
or  constituent  facts.  The  second  embraces  those  which  are  relevant  but  not 
constituent.     Outside  the  second  circle,  are  the  irrelevant,  nonprobative  facts. 

In  other  words,  Xhe  right  of  a  party  is  to  prove  the  rei  gestcs  or  constituent 
facti ;  by  direct  proof  if  and  so  far  as  in  his  power ;  by  probative  facts  so  far 
as  he  is  forced  to  resort  to  these. 

§  158.  [Bight  to  Prove  One's  Case] ;  Order  of  Stages.^^ —  The  order  in  which 
evidence  may  be  introduced  is  within  the  administrative  power  of  the  presiding 
judge.  His  action  must  be  reasonable,  in  view  of  all  the  circumstances  of  the 
case,  including  the  existence  of  any  rule  of  practice  on  the  observance  of  which 
the  parties  may  have  relied,  the  reasons  upon  which  such  a  rule  of  practice  has 
been  founded,  the  action  of  other  judges  on  similar  states  of  fact  and  the  like. 
If  the  action  is  reasonable  it  will  be  sustained,  though  each  judge  of  an  appel- 
late court  would  himself  have  acted  otherwise  under  the  same  state  of  facts. 

§  159.  [Bight  to  Prove  One's  Case] ;  Bight  to  Open  and  Close.^^ —  At  each 
stage  of  a  judicial  trial,  by  a  fairly  uniform  practice,  the  parties  alternate ;  — 
the  litigant  who  has  the  right  to  open  and  close  preceding  at  each  stage  and 
being  immediately  followed  by  his  opponent.  This  continues  until  neither 
party  has  further  relevant  facts  to  present  for  consideration. 

Pl<^intiff  Has  Right. —  In  certain  jurisdictions  as,  Alabama,**  California,''^ 
Maryland,® ^  and  Massachusetts'*  the  rule  of  practice,  except  so  far  as  modi- 
fied by  statute,  is  that  the  plaintiflF  invariably  opens  and  closes,  regardless  of 
the  state  of  the  pleadings.  With  these  infrequent  exceptions,  however,  the 
rules  of  practice  award  the  right,  from  obvious  considerations  of  fairness,  to 
the  party  having  the  burden  of  proof.®' 

The  right  may  be  waived,  and  a  waiver  of  the  right  to  open  implies  the 

57.  1  Chamberlayne„  Evidence,  §  359.  10)  25  (1S48).    See  also  YingUng  v.  Hesson, 

58.  1  Chamberlayne,  Evidence,  §  360.  16  Md.  112,  121    (1860). 

59.  Chamberlain  ▼.  Gaillard,  26   Ala.  504  6S.  Dorr  v.  Tremont  Bank,  128  Mass.  349 
(1865).  (1880).    See  also  Bradley  v.  Clark,  1  Gush. 

60.  Benham  v.  Howe,  2  Cal  387,  66  Am.  (Mass.)  293  (1848). 

Dec.  342  (1852).  68.  Semler   Milling  Co.  v.   Fyffe,   127   III. 

61.  Townsend   v.   Townsend,   7   GiU.  (Md.      App.  514   (1906). 
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waiver  of  the  right  tD  close  where  the  other  party  omits  arguiiQeiit.^^  Who  is 
actor  is  a  question  which,  under  the  common  law  system,  would  be  decided 
upon  an:  inspection  of  the  pleadings.**^ 

• 

§  160.  [Eight  to  Prove  One's  Case] ;  Plaintiff  as  Actor.e« —  Should  the  plaintiff 
have  the  burden  of  proof  on  any  issue,'*^  including  that  of  damages,***  or  if, 
there  being  several  defendants,  he  is  found  to  have  the  burden  of  proof  as  to 
any  of  them,'''*  he  will  be  accorded,  as  a  rule,  the  right  to  open  and  close  the 
entire  case/" 

§  161.  [Eight  to  Prove  One>  Case];  Defendant  as  AotorJ^ — A  defendant's 
confession,  in  order  to  confer  on  him  the  privileges  of  the  actor  to  open  and 
close  must  as  in  other  cases,  be  full  and  complete  as  to  the  existence  of  sufficient 
constituent  of  component  facts  to  constitute  a  prima  facie  case  in  the  plaintiff. 
A  partial  confession  is  not  sufficients^  Kor  is  this  right  lost  because  the 
plaintiff  fails  to  introduce  any  evidence  on  his  own  l)ehalf  J^  At  common  law, 
unless  defendant  by  his  pleadings  admits  plaintiff's  cause  of  action  and  relies 
on  affirmative  defenses,  he  is  not  entitled  to  open  and  reply.''*  Where  the 
defendant  is  actor,  he  will  receive,  as  a  rule,  the  right  to  open  and  close.^^ 

§  162.  [Bight  to  Prove  One's  Case];  Code  and  Common  Law  Pleading;  Admis- 
gionsJ** —  Under  conmion  law  pleading,  when  a  defendant,  by  not  denying,  ad- 
mitted all  the  material  allegations  of  the  plaintiff's  declaration,  the  burden  of 
proof  was  assumed  by  the  defendant.''^  Under  code  pleading  the  rule  takes  on 
the  following  form :  The  defendant  may  acquire  the  right  to  open  and  close  by 
admitting  all  the  material '®  allegations  of  the  plaintiff's  complaint  "^^  and  assign- 
ing an  affirmative  defense.®^  Probably  the  same  right  accrues  to  him  by  making 
the  same  admissions  at  the  trial.®  ^ 


64.  St.  Louis  &  8.  F.  R.  Co.  v.  Johnaon 
(Kan.  1906),  86  Pac.  156. 

65.  Beale- Doyle  Dry  Goods  Co.  v  Barton, 
80  Ark.  326,  97  S.  W.  .58   (1006). 

66.  1  Oiamberlavne,  Evidence,  §  362. 

67.  Taylor  v.  Chambers,  2  Ga.  App.  178,  68 
8.  E.  309  (1907). 

68.  Geringer  v.  Kovak,  117  111.  App.  160 
(1904). 

69.  Clodfelter  t.  Hulett,  92  Ind.  426 
(1883).  See  also  Sodoiisky  v.  McGee,  4  J.  J. 
Marsh.    (Ky  )   267    (1830). 

70.  A  eo-defendant  who  pleads  afflrma* 
tively  has,  however,  been  panted  the  same 
right  as  if  he  were  sole  defendant.  Sodousky 
V.  McGee,  4  J.  J.  Marsh.  (Ky.)  267  (1830). 

71.  1  Chamberlayne,  Evidence.  §  363. 

72.  Southern  Ry.  Co.  v.  Smith,  102  S.  W. 
232,  31  Ky.  L.  Rep.  243  (1907). 

73.  Dickey  v.  Smith,  127  Ga.  645,  56  S.  E. 
766  (1907). 


74.  Leesville  Mfg.  Co  v.  Morgan  Wood  & 
Iron  Works,  75  S.  C.  342,  55  S.  E.  768  ( 1906). 

75.  Gibson  v.  Reiselt,  123  III.  App.  52 
(1905).  Shaffer  Broe.  ▼.  Warren,  (Iowa 
1905)  102  N.  W.  497. 

76.  1  Chamberlayne,  Evidence,  §§  364,  365. 

77.  Infray  §  396. 

78.  List  V  Kortepet«r,  26  Ind.  27  (1866) ; 
Murray  ▼.  New  York,  etc.,  Co.,  85  N.  Y.  236 
(1881). 

79.  Fairbanks  v.  Irwin,  15  Colo.  366 
(1890) ;  Jackson  v.  Delaplaine,  6  Hous.  (Del  ) 
358  (1880):  Osgood  t.  GroBellose,  159  111. 
611,  42  N.  E.  886  (1896). 

80.  An  ariruiaentatiTe  denial  though  af- 
firmative in  form,  is  not  sufficient.  There 
must  be  an  explicit  admission.  Robbins  v. 
Spencer,  121  Ind.  594,  22  N.  E.  660  (1889). 
See  also  Turner  v.  Cool,  23  Ind.  56  (1864) ; 
Bradley  v.  Clark,  1  Cush.  (Mass.)  293  (1848). 

81.  Campbell    ▼.    Koberts,    66    Ga.    733 
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Again  the  plaintiff  may  in  his  reply  or  perhaps  by  verbal  admissions  at  the 
trial  concede  the  existence  of  the  affirmative  facts  relied  upon  by  the  defendant 
in  his  answer,^'  and  so  retain  the  right  to  open  and  close,  but  he  must  make 
his  admissions  clear  and  comprehensive,  leaving  nothing,  no  matter  how  incon- 
sequential, to  be  proved  by  plaintiff  in  order  to  establish  a  prima  facte  case.®^ 
For  example,  where  a  plaintiff  charges  gross  negligence,  a  defendant  cannot 
acquire  a  right  to  open  and  close  by  admitting  simple  negligence.^^ 

§  168.  [Right  to  Prove  One's  Case] ;  Proceedings  in  Bem.^^ —  On  proceedings 
in  rem  he  who  concedes  that  his  adversary  is  entitled  to  succeed  unless  he  can 
show  that  he  is  himself  entitled  to  do  so,  has  the  right  of  an  actor.  Where,  in 
in  a  claim  case,  the  claimant  admits  that  the  plaintiff  has  a  prima  facie  case, 
he  will  be  deemed  to  have  acquired  the  right  to  open  and  close.*® 

§  164.  [Bight  to  Prove  On 3*8  Case] ;  Variations  in  Order  of  Evidence.*^ —  If  he 
think  proper,  a  presiding  judge  may  receive  a  relevant  fapt  at  any  time  prior  to 
final  judgment ;  ®® —  provided  that  when  evidence  is  offered  at  a  stage  at  which 
alone  it  can  be  effective  for  the  purpose  for  which  it  is  offered  the  discretion  of 
the  presiding  judge  does  not  extend  to  declining  to  receive  it  until  a  later 
stage.  In  other  words,  the  order  of  evidence  is  a  matter  of  administrative 
control;  it  is,  as  is  usually  said,  "within  the  court's  discretion."®*  So  long 
as  the  action  of  the  trial  court  is  reasonable,  it  will  stand.*^  A  judge  may  in 
any  case  reject  tenders  of  evidence  for  the  non-actor  made  before  the  actor  has 
rested  his  case.®^ 

In  all  cases  of  variation,  good  reasons  must  be  furnished.®*.    No  concession 

(1881) ;  City  of  Aurora  v.  Cobb,  21  Ind.  4$^  case  that  the  proponent  has  the  burden  and  is 

(1863).    But  compare  VVigglesworth  v.   At-  the  actor  throughout  the  hearing.     Where  all 

kins,  5  Cush.  (Mass.)  212  (1849) ;  Lake  On-  claimants  stand  on  an  equal  footing  the  allot- 

tario  Xat.  Bank  v.  Judson,  122  N.  Y.  278,  25  ment  of  the  order  of  argument  is  purely  a 

X.  E.  367  (1890).     See  contrOt  Lake  Ontario  matter  of  administration.     Sorensen  v.  Soren- 

Xat.  Bank  v.  Judson,  122  N.  Y.  278,  25  N   E.  sen,   (Neb.  1904)  98  N.  W.  837. 

367  (1890).  87.  1  Chamberlayne,  Evidence,  §§  367,  368. 

82.  Cilley  v.  Preferred  Ace.  Ins.  Co.,  187  88.  Western    Union    Tel    Co.    v.    Bowman, 

K.  Y.  517,  79  N.  E.  1102    (1907)    [affirming  (Ala.  1904)  37  So.  493;  Van  Camp  v.  City  of 

109  K.  Y.  App.  Div  894,  96  X   Y.  SuppL  282  Keokuk,   (Iowa  1906)   107  N.  W.  933;  Pharr 

(1905)].  V    Shadel.   (I^.  1905)   38  So.  914;  Knapp  v. 

85.  Southern  Ry.  Co  in  Kentucky  v  Steele,  Order  of  Pendo,  36  Wash.  601,  79  Pac.  209 
28  Ky.  L.  Rep.  764.  90  S.  W.  548  (1906) .  ( 1906) . 

84.  Illinma. —  Edwards  v.  Hushing,  31  111.  88.  Alquist    v.    Eagle    Ironworks,     (Iowa 

App.  223  (1888).  1904)    101    N    W.  520. 

Iowa. —  Viele    v.    Germania    Ins.    Co.,    26  Bumside  v.  Town  of  Everett,  186  Mass.  4, 

Iowa  9,  96  Am.  Dec.  83   (1868).  71  N.  E   82  (1904). 

\orth    Carolina. —  Love    v.    Dickerson,    85  90.  McBride  v.   Steinweden,  72  Kan.  508, 

X  C.  5  (1881).       •  83  Pac.  822  (1906). 

inited  States.—  Hall  ▼.   Weare,  92  U.   S.  91.  Bowen  v.  White,  26  R.  I.  69,  58  Atl.  252 

728,  738  (1875).  (1904). 

W.  1  Chamberlayne,  Evidence,  §  366.  98.  Cincinnati,  N.  O.  &  T.  Ry.  Co.  v.  Cox, 

86.  Turner  v   Elliott,  127  Oa   338,  56  S   E.  (Tenn    1906)    143  Fed    110:  Wilkie  v    Rich- 
434  (1907).     It  is  the  sounder  rule  in  a  will  mond  Traction  Co.,  (Va.  1906)  54  S.  E.  43. 
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will  be  given,  to  evidence  which .  is  inunaterial,*^  or  simply  cumulative.®* 
Among  administrative  readons  is  that  of  expediting  trials."^  In  judging  of 
the  reasonableness  of  the  action  of  the  trial  judge^ii,  the  existence  of  certain 
regular  stages  approved  in  practice,  is  a  consideration  of  much  importance. 
Variations  require  explauatiou,  i.e.,  tlie  a$signmeut  of  an  admini;^trative  rea- 
son. •  On  the  other  hand,  the  preservation  of  the  established  order  requires  no 
defense  or  explanation. 

§  165. .  [Bight  to  Psov«  One*!  Otuie] ;  EvideBce  in  Chief  .^—  A  party  on  his 
original  case  may  introduce  evidence  appropriate  only  to  rebuttal.®^  On  the 
other  hand,  the  actor  may  supplement  his  evidence  in  chief  at  that  stage.®* 
Either  party  may  be  permitted  to  do  this  not  only  after  his  case  has  been  stated 
by  him  to  be  closed,^*^  and  after  both  parties  have  rested  their  respective  cases,* 
but  after  one  party  has  rested  and  the  other  declined  to  introduce  any  evidence.^ 
Nor  is  it  even  material  that  a  motion  for  a  verdict  ^  or  nonsuit  has  been  made,* 
or  even  allowed  ^  or  refused.^  Xor  have  the  limits  of  the  judge's  power  in  this 
respect  yet  been  reached.  Although  the  practice  should  be  discouraged  as  a 
rule,''  additional  evidence  may,  in  the  interests  of  justice,  be  received  even  after 
counsel  have  concluded  their  arguments,®  the  case  been  taken  under  advisement 
by  the  court,®  or  the  judge  has  given  his  charge  to  the  jury.*®  Kor  is  even  this 
the  extent  of  administrative  power.  A  party  may  ask  and  be  permitted  to 
introduce  new  evidence  even  after  the  jury  'have  retired  to  deliberate  as  to 
their  verdict;  **  and  in  fact,  it  is  said,  at  any  time  before  they  are  discharged 


93.  Potsdam  Electric  Light  &,  Power  Co.  v. 
Village  of  Potsdam,  Ol  N.  Y.  Suppl.  651,  112 
App.  Div.  810  <1906). 

M.  In  re  Walker's  Estate,  (Cal.  1905)  82 
Pac.  770. 

95.  Bartlett  A  King  v.  Illinois  Surety  Co.» 
(Iowa  1009)   119  X.  \V.  729. 

96.  1  Chamberlayne.  Evidence,  §§  369-371. 

97.  Stephens  v.  Elliott,  36  Mont.  92,  92  Pfec 
45   (1907).     See  Witnesses. 

98.  Blair  v.  State,  69  Ark.  558,  64  S.  W. 
948  ( 1001 ) :  Hathaway  v.  Hemingway,  20 
Conn.  191.  19.5   (1860). 

99.  Hartrick  v.  Hawes,  202  111.  334,  67  N.  E. 
13  (1903)  [affirming  judfnnent,  103  111.  App. 
433  (1902)].  Cathcart  v  Hogers,  115  la.  30, 
87  N.  W.  73iB  (1901).  Com.  v.  Biddle,  200 
Pa.  640.  50  Atl.  262  ( 1901 ) . 

1.  Watson  V.  Barnes,  125  Ga.  733,  54  S.  E, 
723  (1906). 

2.  Pocahontas  Collieries  Co.  v.  Williams, 
105  Va.  708,  54  S.  E.  868  (1906);  Reiflf  v. 
Coulter.  (Wash.  1907)  92  Pac.  436 

8.  Bridger  ▼.  Exehange  Bank,  126  Ga.  821, 


56  S.  E.  97  (1906) ;  Cathcart  v.  Rogers,  115 
Iowa  30,  87  N.  W.  738  ( 1901 ) . 

4.  Hill  V.  City  of  Glenwood,  (Iowa  1904) 
100  N.  W.  522;  Richardson  v.  Agnew,  (Wash. 
1907)  80  Pac.  404. 

6.  Penn  v.  Georgia,  S.  &  F.  Ry.  Co.,  129  Ga. 
866,  6QS.  E.  172  (1908). 

6.  Dorr  Cattle  Co.  v.  Chicago  &  G.  W. 
Ry.  Co.,  (Iowa  1906)  103  N.  W.  1003;  An- 
derton  y.  Blais,  28  R.  I.  78,  66  Atl.  602 
(1906). 

7.  Law  V.  Merrills,  6  Wend.  (N.  Y.)  268, 
281   (1830). 

8.  Dyer  y.  State,  88  Ala.  225,  229,  7  So.  267 
(1889).  See  also  Western  Union  Tel.  Co.  y. 
Bowman,  (Ala.  1904)  37  So.  493. 

9.  Gross  y.  Watts,  206  Mo.  373,  104  S.  W. 
30  (1907). 

10.  Dyer  y.  State,  88  Ala.  225,  229,  7  So. 
267  (1889):  Braydon  y.  Goulman,  1  T.  B. 
Monr.  115   (1824). 

11.  McComb  y.  Ins.  Co.,  83  Iowa  247,  48 
N.  W.  1038  (1801)  Van  Huas  v.  Rainbolt, 
2  Coldw.  139,  141  (1865). 
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by  order  of  court;  ^* —  though  at  law,^^  as  distinguished  from  equity,^*  no  such 
permission  would  probably  be  accorded  after  the  verdict  ^^  or  other  final  adju- 
dication.^** 

I'he  principles  are  the  same  whether,  the  evidence  oflfered  is  by  a  new  wit- 
ness *•  or  by  the  further  examination  of  one  who  has  already  testified.*® 

Should  the  court  admit  the  evidence  out  of  course,  the  right  of  the  opponent 
to  meet  and  test  it  is  obvious.*^ 

Opening  of  Case  for  Limited  Purpose. —  This  opening  of  a  case  for  the 
purpose  of  receiving  new  evidence  is  not  of  necessity  a  general  opening  of  the 
case  for  all  purposes.  Its  effect  may  be  limited  to  furnishing  an  opportunity 
for  introducing  the  specific  facfalleged.^ 

Reason  Bequired, —  So  long  as  this  administrative  power  to  vary  the  order 
of  evidence  is  exercised  with  reason,  its  exercise  will  not  be  revised.^^ 

The  higher  interests  of  the  furtherance  of  justice j^^  which  it  is  the  appropri- 
ate  function  of  the  court  to  regard  in  the  discharge  of  its  administrative  func- 
tions, supeT\'ene8  as  soon  as  the  legal  right  of  the  party  to  a  reasonable  oppor- 
tunity to  present  his  case,^^  or  test  that  of  his  opponent,**  has  been  met  in  the 
course  of  the  trial.  The  order  of  evidence^  in  thisise^^^is  within  th^  admin- 
istrative power  of  the  presiding  judge. *^ 

The  madimum,  of  concession  will  be  extended  where  the  evidence  which  the 
party  asks  to  supply  is  of  a  formal  nature,  or  where  it  has  been  assumed  that 
it  has  been  shown,  that  its  existence  is  not  controverted  or  that,  as  matter  of 
law,  it  could  not  be  controverted ;  ^  or  where  the  evidence  offered  is  already 
in  the  case  in  another  form.^^  This  may  be  done  up  to  the  time  when  the 
jury  retire.^'* 


IS.  ''  According  to  the  course  of  practice 
and  common  justice,  before  them  in  their 
several  Courts,  upon  trial  by  jury,  as  long  as 
the  prisoner  is  at  the  bar  and  the  jury  not 
sent  away,  either  side  may  give  their  evidence 
and  examine  witnesses  to  discover  truth." 
Answer  of  judges  in  Lord  Strafford's  Trial, 
Lords*  Journals,  April  10,  1642. 

18.  Meadows  v.  Ins.  Co.,  67  Iowa  57,*  24 
X.  W   951    (1885). 

14.  Clavey  v  Lord.  87  Cal.  413,  416,  419, 
25  Pac.  49.3   (1891). 

15.  See,  however,  Bahneen  r.  Horwitz,  90 
X  Y.  Suppl.  428  tl905). 

16.  Commercial  Bank  v.  Brinkerhoft,  (Mo. 
^pp.  1905),  85  S.  VV.  121. 

17.  Rucker    v     Eddings,    7    Mo.    115,    118 

nH4i). 

18.  Rucker  t.  Eddings,  7  Mo.  115,  11^ 
•H4I) 

18.  Berfirman  v:  London  &  L.  Fire  Iris.  Co., 
^4  \Va*h  398,  75  Pac.  989  f  1904). 
20.  Ailing  Vi  Weissman,  77  Conn.'  394,  69 


lAtl.  410  (1904);  Bridger  v.  Exchange  Bank, 
126  Ga.  82.1,.  56  S.  E.  97  (1906).  The  re- 
striction originally  imposed  by  the  Court  upon 
the  testimony  to  be  admitted  may,  in  the 
judge's  discretion,  itself  be  removed  by  siibse- 
quent  order.  Ailing  v.  Weissman,  77  Conn. 
394,  .59  Atl.  419  (1904). 

21.  Hill  v.  City  of  Glenwood,  (Iowa  1904) 
100  N.  W.  522. 

2S.  Infra,  §  226. 

23.  Supra,  §§  149  et  aeq. 

24.  Supra,  §§  171  et  aeq. 

25.  Ellison  v.  Branstrator,  153  Ind.  54. 
N.  F:.  433  (1890);  Hess  v.  Wilcox,  58  Iowa 
380.  .383,  10  N.  W.  847    (1882). 

Kansas. —  Wilson  v.  Hays'  Ex'r,  109  Kan. 
321,  58  8.  W.  773  (1900) ;  Webb  v.  State,  29 
Ohio  8t.  351,  356  (1876). 

26.  Browning  ▼.  Huff,  2  Bail.  174,  179 
(1831). 

27.  Kane  v.  Kane,  35  Wash.  517,  77'Pac. 
842   (1904). 

28.  "Wliere  mere  formal  proof  has  -been 
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The  minimum  of  administrative  indulgence  will  be  shown  where  the  course 
of  tlie  trial  has  developed  a  fatal  weakness,  unconsidered  by  the  party 
now  offering  the  evidence,  and  where  the  latter^''  or  other  interested  or 
friendly  person  is  offered  as  a  witness  for  the  purpose  of  repairing  the  diffi- 
cultv.^^^ 

§  166.  [Bight  to  Prove  One's  Case];  Evidence  in  Chief;  Actor.^i— It  will  be 
convenient,  therefore,  to  assume  as  universal  that  which  is  so  general  and  say 
that  the  paity  having  the  burden  of  proof  —  the  actor,  as  he  may  be  shortly 
called  —  after  making  such  an  '"  opening  "  as  is  permitted  or  deemed  advis- 
able, lirst  presents  his  case  to  the  jury.  lie  calls  and  examines  his  witnesses  — 
the  stages  of  whose  examination  present  a  matter  for  separate  consideration  ^^ 
—  submits  his  documents,  exhibits  to  the  perception  of  the  court,  any  article, 
animate  or  inanimate,  which  is  in  any  way  relevant,  and  rests  his  case.  This^ 
is  his  evidence  in  chief.  It  should  contain  everv  fact  necessarv  to  the  estab- 
lishment  of  a  prima  facie  case,^^  it  covers  the  entire  res  ge^tos  out  of  which  the 
right  or  liability  claimed  or  asserted  arises. 

§  167.  [Bight  to  Prove  One's  Case] ;  Nonactor.^^ —  His  adversary  —  the  non- 
actor,  the  reus  —  whose  only  burden  in  proof  in  civil  cases  is  the  c^*eation  of 
an  equilibrium  or,  in  criminal  cases,  establishing  a  reasonable  doubt,*'  at  the 
close  of  the  actor's  evidence  in  chief,  becomes  entitled  to  an  opportunity  to 
present  his  case,  by  way  of  defense.*®  Before  doing  so,  a  preliminary  ques- 
tion should  be  resolved:  Has  the  actor  presented  to  the  court  a  prima  facie 
case?  In  other  words,  has  he  produced  such  evidence  in  favor  of  his  conten 
tion  that  the  jury,  or  judge,  as  the  case  may  be,  would  be  justified  as  reason- 
able men  in  acting  in  accordance  with  it  ?  This  point  is  raised  by  a  request 
for  a  ruling  upon  the  basis  that  such  is  not  the  case.  The  court  may,  upon 
suitable  terras,  rule  as  to  such  a  motion. 

If  the  result  is  adverse  to  the  actor,  that  is  the  end  of  the  case.  Otherwise, 
i.e.,  if  the  point  is  not  raised  or  not  sustained,  the  nonactor  proceeds.  He 
*'  opens  "  his  case  to  the  jury,  calls  his  witnesses,  who  are  examined  at  the 
same  successive  stages  as  those  of  his  opponent.^'^  produces  his  documents, 
offers  for  inspection  such  articles  as  may  be  deemed  relevant;  and,  in  turn 
rests  his  case.     This  is  his  evidence  in  chief,  his  case  in  reply.     The  non- 

umitted*  courts  have  aUowed  witnesses  to  be  88.  See  Witnesses,  Infra,  §  1171  et.  aeq, 

called  or  dociiment><  to  be  produced  at  any  33.  Southern  Ry.  Co.  ▼.  GuUatt,  (Ala.  1907) 

time  l)efore  the  jury  retire,  in  order  to  supply  43  So.  o77. 

it'    Rucker    v.    Eddincrs,    7    Mo.    115,    118  34.  1  Chamberlayne,  Evidence,  §  373. 

nS4n.  35.  Infra.  §  4?^0. 

28.  Lewis  v.  Helm,  (Colo.  1907 )  ftO  Pac.  fl7;  36.  The  rlgrhts  of  co-defendants  to  be  heard 

Commercial   Bank  v.  Brinkerhoff.   (Mo.  App.  with  respect  to  the  contentions  of  each  other 

)90^)  85  S.  W.  121.  are  considered   in   Grundy   v.   Janesville.   84 

30.  Law    V    Merrills,    6    Wend.    268,^281  WU.  574.  .'>4  X.  W.  1085  (1893) ;  R.  v.  CSooke^ 
(IMO).  1  C.  &  P.  322  n824). 

31.  1  Chamberlayne,  Evidence,  §  372.  '  37.  See  Wittfttses  §  1171  et.  9eq 
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actord  evidence  in  chief  should  contain  proof  of  all  facts  necessary  to  meet 
the  claim  of  right  or  liability  advanced  by  the  actor. "^^ 

At  this  point  it  is  open  to  the  actor  to  ask  for  a  ruling  to  the  effect  that  his 
original  prima  facie  case  has  not  been  impaired  and  that,  consequently,  there 
is  nothing  for  the  jury  to  try.  He  may,  in  other  words,  ask  the  court  to  rule 
that  the  jury  could  rot,  as  reasonable  men,  find  otherwise  than  in  favor  of 
his  contention. 

§  168.  [Bight  to  Prove  One's  Case] ;  Order  of  Topies.s^ —  While  it  is  not  dis- 
puted that  what  is  preliminary  should  precede  in  proof  that  which  is  subse- 
quent in  point  of  time,**^  or  causation,  counsel  claim  and  customarily  exercise 
the  right  to  open  their  cases  to  the  jury  in  any  order  of  topics  which  seems  to 
them  effective  for  their  purpose.  In  connection  with  the  order  of  topics,  an 
administrative  question  is  presented  to  the  court  which,  unless  it  should  appear 
that  the  issue  is  likely  to  be  befogged  or  the  jury  misled,  will  usually  be  exer- 
cised by  leaving  the  matter  to  the  determination  of  the  parties.  This  order  is 
not  commonly  disturbed  by  the  court,  where  the  facts  alleged  are  relevant,  un- 
less as  adopted  it  is  obviously  unfair  or  prejudicial.*^  Therefore,  the  order 
in  which  counsel  may  see  fit  to  offer  evidence  of  the  respective  topics  covered 
by  their  contentions  at  any  particular  stage  of  the  proof,  is  largely  left  to  the 
unhampered  option  of  counsel.**  They  have  the  right  to  call  witnesses  at  the 
appropriate  stage  in  proof  of  relevant  topics  in  any  order  they  may  see  fit,  in 
the  absence  of  general  or  special  regulation  —  as  that  requiring  a  party  who 
declines  to  go  out  with  his  witnesses  to  testify  before  they  do.*'  This  right 
connotes  liberty  of  placing  the  topics  in  any  order  which  he  desires.  The  re- 
verse is  equally  true  —  that  the  right  to  vary  the  order  of  topics  connotes  that 
of  calling  witnesses  in  any  order  which  may  seem  judicious. 

§  169.  [Bight  to  Prove  One's  Case] ;  Conditional  Kelevancy ;  Bearing  Apparent.** 
—  The  right  of  counsel  to  present  facts  in  any  order  of  topics  is  also  subject  to 
the  very  important  qualification  that  it  should  affirmatively  appear,  or  be  made 
to  appear,  that  the  fact  offered  in  any  case  is  relevant.  Where  the  actual  or 
potential  relevancy  is  obvious,  on  its  face,  the  party  as  of  right  may  introduce 
it; — though  it  be  not,  unless  supplemented  by  other  evidence  sufficient  to 
warrant  a  dnding  in  his  favor.*-^     But  where  the  relevancy  of  the  fact  offered 


38.  Hatha wRv    v     Hemin^jrway,    20    Conn. 
191,   19.5    (1850). 

39.  1  (' bam berlavne,  Evidence.  §  374. 

40.  White  v  Wilminffton  City  Py  Co., 
^Oel.  Super    1006)   63  Atl   031 

41.  "It  ift  •■ertainly  the  privileare  of  a  party 
to  present  his  testimony  in  the  mode  liis' 
iud^nnent  or  faney  may  di<Hate:  and.  if  rele- 
vant, it  cannot  be  objected  to,  aUhough  it  may 


be    of    no    avail    without    further    proof." 
liranoh  Bank  v.  Kinsey,  5  Ala.  0,  12  (1843). 

42.  McDaneld  v.  Logi,  143  111.  487,  32  N.  E 
423  (1802). 

43.  Barklev  v.  Bradford,  100  Kv.  304,  38 
S.  W.  432  (1806)  ;  Clemons  v.  State,  02  Tenn. 
282.  288,  286.  21  S.  W.  525  (1802). 

44.  I  Chamberlayne,  Evidence,  §  375. 

45.  AdamR  v.  Adams,  20  Ala.  433  (1856). 
Earnhlirdt  v.  Clement,  49  S.  E.  49  (1904). 
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is  dependent  upon  proof  of  other  facts,  a  somewhat  different  situation  is  pre- 
sented, though  the  logical  bearing  is  obvious. 

The  court  is  custodian  of  the  time  of  the  tribunal.  In  dischai-ge  of  its  ad- 
ministrative function  to  expedite  trials,^*  it  is  quite  justified  in  insisting  that 
time  be  not  fruitlessly  consumed.  If  evidence  is  offered  which  will  be  of  no 
consequence  unless  another  fact  be  also  shown  to  have  existed,  ample  wan-ant 
is  furnished  for  requiring  some  satisfactory  assurance,  before  admitting  the 
fact  offered,  that  evidence  will  at  some  time  be  furnished  as  to  the  existence 
of  the  conditioning  fact.^^  In  other  words,  if  proof  of  two  facts  is  essential 
to  the  relevancy  of  either,  the  court  may  well  insist  upon  knowing  that  both 
are  to  be  shown  before  he  admits  proof  as  to  either  of  them.***^  Still,  the  party 
evidently  can  prove  only  oue  of  these  facts  at  a  time,^^  and  cannot  reasonably 
be  required  to  prove  all  his  facts,  even  those  inseparably  connected,  by  a  single 
witness. ^^*  He  may,  in  general,  present  either  fact  he  chooses  first;  and,  if 
the  fact  so  selected  has  an  apparently  logical  bearing  upon  the  truth  of  some 
proposition  in  issue, '^^  if  connected  with  it  later  in  au  appropriate  manner,**'^ 
the  evidence  is  competent;  ?^ — though  standing  alone  it  is  irrelevant. 

§  170.  [Bighit  to  Prove  One's  Case];  Bearing  not  Apparent.^^ — Where  the 
actual  or  potential  relevaijcv  of  the  statement  or  other  fact  offered  is  not  ap- 
parent,, the  court  may  well  ask  the  assurance  of  coi^nsel  as  to  proof  of  connect- 
ing facts,  and,  if  the  information  is  not  satisfactory,  may  require  immediate 
proof  of  the  connecting  facts  as  a  condition  for  admitting  the  statement  orig- 
inally offered.*®  With  such  an  assurance  the  court  will,  as  a  rule,  rest  con- 
tent,** and  the  evidence  is  admitted  de  bene  —  provisionally  —  to  be  con- 
nected later,*'  by  evidence  which  will  render  it  relevant.*®  If  the  connection 
is  not  made,  if  the  appropriate  fact  is  not  proved,  the  remedy  is  to  have  the  fact 
alreadv  introduced  in  evidence  stricken  oat,*®  and  this  has  been  deemed  a  suf- 

I 

46.  Infra,  §  304.  55.  Hagan  v.  McDermott,  (Wie.  1908)   115 

47.  Bashore  v.  Mooney,    (Cal.  App.   1906)       N.  W    138. 

87  Pac.  553:  Kenniff  v.  Caulfield,  140  Cal.  34,  56.  WilBon  v.  Jernigan,  67  Fla.  277.  49  So. 

73  Pac.  803  ( 1903).  44  ( 1909) ;  Lanier  v.  Hebard,  123  Ga.  6:2d,  51 

48.  Rogers  v.  Brent,  10  lU.  573.  587  S.  £.  632  (1905) ;  Ellis  v.  Thayer,  183  Mass. 
(1849);  Sloan  v.  Sloan,   ?0r.  1904)   78  Pac.  309.  67  X.  E.  325  (1903). 

893.  67.  Hoffman  v.  Harrington,  44  Mich.  183, 

49.  Palmer  v.  McCaflferty,  15  Cal.  334,  335  184,  6  N.  W.  225  (1880).  Pennsplvama. — 
(1860);  Rogers  v.  Brent,  10  111.  573.  587  American  Car,  etc.,  Co.  t.  Alexandria  Water 
(1849).  Co.,  218  Pa.  542,  67  Atl.  861    (1907). 

50.  Rogers  V.  Brent,  10  111.  573,  587  (1849).  58.  McC^oy    v.    Watson,    51    Ala.    466.    467 

51.  Rogers  v  Brent,  10  111.  573.  588  (1849).  (1874)  ;  Bischof  v.  MikeK  147  Ind.   115.  46 

52.  Weidler  v.  Farmers*  Bank,  II  8.  &  R.  N.  E.  348  (1897).  Cramer  v.  Burlington,  42f 
(Pa.)  134,  140  (1824).  Iowa  315,  319  (1875). 

58.  Palmer  v.  McCafferty,  15  Cal.  334,  335  Minneaota.--  Lane  v.  Agric.  Soc.,  67  Minn. 

(1860) ;  Rogers  v.  Brent,  10  HI.  573,  587,  588      65,  69  N.  W.  463  (1896). 
(1849);  Ming  T.  outer,  195  Mo.  460,  92  S.  W.  59.  Hix  v.  GuUey.  124  Ga.  547,  52  8.  E. 

898   (1906).  890    (1905).     Rogers  v    Brent.    10   HI.   573, 

54.  1  ChamberlayiM,  EvldeBce,  §  376.  587    (1849).    Dorr  Cattle  Co.  v.  Chicago  & 

G.  W.  Ry.  Co..  103  N.  W.  1003  (1905). 
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ficient  protection  to  the  rights  of  the  adverse  party ,^  or  as  a  fair  risk  of  litiga- 
tion/^ If  the  motion  to  strike  out  is  not  made,  the  objection  to  the  admission 
itself  is  regarded  as  waived.** 

§  171.  Eight  to  Test  Adversary's  Case.^3 —  The  right  to  test  an  oppo- 
nent's case  which  is  conferred  on  every  litigant  by  substantive  law  is  of  an 
importance  to  him  wliich  makes  its  denial  or  unreasonable  curtailment  con- 
trary to  the  principle  of  judicial  administration  now  under  consideration. 
This  right  of  testing  is,  in  the  normal  course  of  judicial  proceedings,  exercised 
bv  the  parties  at  two  principal  stages,  (a)  on  cross-examination,  and  (b)  on 
rebuttal. 

§  172.  [Kight  to  Test  Adversary's  Case] ;  Cross-examination.^^ —  The  right  to 
a  reasonable  opijoriunity  for  cross-examination,  at  an  appropriate  stage,  and  in 
relation  to  matters  then  open  for  consideration,'*  is  undisputed  in  any  quarter. 
The  right  to  cross-examine  is,  however,  conditioned  by  the  existence  of  a  direxrt 
examination.  No  right  exists  in  the  absence  of  direct  examination.  A  party 
has  no  just  legal  claim  to  insist  upon  cross-examining  a  witness  whom  his  ad- 
versary has  merely  called  and  sworn.*^  The  rule  as  to  the  right  of  cross-ex- 
amination in  a  criminal  ®^  case  is  the  same  which  is  applied  to  a  civil **  one;  — 
although  what  is  reasonable  as  to  scope  in  any  particular  instance  may  be  af- 
fected by  the  nature  of  the  proceeding  in  which  the  question  arises.**®  The 
right  of  cross-examination  in  criminal  cases  has  also  been  conferred  by  consti- 
tutional provisions.*** 


60.  Palmer  v.  .McCafTerty,  15  Cal.  334,  335 
(1860);  Alexander  v.  Grover,  100  Slaee.  462, 
77  N.  E.  487  ( 1006) :  Uaigh  v.  Belcher,  7  C. 
t  P.  3S9,  390    (1S36). 

61.  O'Brien  v.  Keefe,  175  Nfass.  274,  56 
X.  E.  5S8  (1»(M)). 

6S.  Alexander  v  Grover,  190  Mass.  462,  77 
X.  E.  487  (1906). 

€3.  1  Chamber layne.  Evidence,  §  377. 

61  1  Chamberiayne,  Evidence,  §  378. 

65.  Citv  of  Chicasro  v.  Mar»h,  23S  111.  254, 
87  X.  E.  319  (1900).  The  supreme  court  of 
j!sorth  Dakota  states  a  familiar  and  conceded 
rule  of  procedure  in  saying:  State  v.  Foster, 
<X.  D.  1903)  105  X.  W.  938,  per  Young.  J.— 
"  An  opportunity  to  cross-examine  is  a  matter 
of  rtifht.  hut  the  latitude  and  extent  of  the 
cross-examination  rests  largely  in  the  discre- 
tion of  the  presiding  judge,  and  he  may  place 
'a  reasonable  limit  upon  the  time  which  shall 
be  allowed  for  the  examination  or  cross-ex- 
»mination  of  a  witness.'"  The  limitations 
'ipon  this  exercise  of  discretionary  power  are 
thus  stated  by  the  Illinois  Court  of  Appeals: 
—^  This  discretion  should  be  exercised  for  the 


discovery  of  truth  and  in  furtherance  of 
justice,  and  not  be  so  restricted  as  to  defeat 
these  ends."  Prussian  Nat.  Ins.  Co  v.  Empire 
Catering  Co.,  113  111.  App.  67  (1904),  per 
Vickers.  *!.,  citing  Hanchett  v.  Kimbark,  118 
111.  121   (1886). 

ee.  Harris  v.  Quincy,  O.  &  K.  C.  Ry.  Co., 
115  Mo.  App.  527,  91  S.  W.  1010  (1906); 
Aikin  V.  Martin,  11  Paige  409  (1845). 

67.  Howard  y.  Com,  25  Ky.  L.  Uep.  2213, 
80  8.  W.  211  (1904)  [rehearing  denied.  26 
Ky.  L.  Rep.  36.  81  b.  W.  704]:  People  v 
Billis,  1 10  N.  Y.  Suppl.  387,  58  Misc  Rep.  150 
(1908). 

6$.  Nickelson  y.  Dial,  93  Pac.  606  (190B). 
Sullivan  v.  Fugazzi,  193  Mass.  518,  79  N.  E. 
775  (1907). 

69.  Bight  of  oo-defendantt. —  In  a  crim- 
inal case,  where  two  co-defendants  are  being 
tried  together,  it  has  been  held  bad  adminis- 
tration to  require  that  the  counsel  for  only 
one  of  the  defendants  should  cross-examine 
the  state  witnesses.  People  v.  Billif*.  110  N. 
Y.  Suppl.  387,  58  Misc.  Rep.  150  (1908). 

70.  Wray  t.  State,  (Ala.  1908)  45  So.  697. 
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§  173.  [Biglit  to  Test  Adversary's  Case];  SebuttalJ^ — A  party  has  a  legal 
right  not  only  to  test  by  cross-examination  or  otherwise/-  the  case  made  by  his 
opponent,  at  any  stage;  it  is  a  further  part  of  the  right,  at  present  under  con- 
sideration, that  he  should  be  at  liberty  to  introduce  evidence  to  otfset  any  af- 
firmative matter  on  which  his  opponent  relies.  In  other  words,  each  litigant 
has  a  right  to  rebuttal.'^  Whenever  a  party  at  a  particular  stage  of  rebuttal, 
original  or  subsequent,  introduces  to  the  attention  of  the  tribunal  new  matter, 
it  becomes  the  right  of  his  opponent  to  introduce  evidence  to  meet  it.  Should 
the  opponent,  at  this  stage,  in  turn  set  up  new  matter,  or  a  new  aspect  of  old 
matter,  the  right  to  a  subsequent  stage  of  rebuttal  to  meet  it  enures  to  the 
benetit  of  the  original  pleader;  —  and  so  on,  until  the  supply  of  relevant  facta 
is  exhausted. 

Testing  on  RebutlaL —  But  the  litigant  may  not  only  introduce  at  this  stage 
facts  which  tend  directly  to  meet  and  disprove  those  set  up  by  his  opponent ; 
he  mav  introduce  evidence  which  tests  them  and  merelv  minimizes  or  destrovs 
their  probative  force. 

Scope  of  Jicbuttal. —  The  object  of  rebutting  evidence  is  to  meet,  antagonize 
or  confute  new  facts  introduced  by  the  adverse  party  at  the  next  previous 
stage,"^  whether  given  by  himseltV^  or  by  his  other  witnesses^''  or  on  cross- 
examination;'^^ —  mere  reassertion  of  the  propositions  advanced  on  the  evi- 
dence in  chief  not  being  pennitted  at  this  stage.^^  The  facts  offered  in  re- 
buttal being  in  their  nature  deliberative,'^  strong  probative  force  is  not  essen- 
tial to  admissibility;**'* — although  some  evidentiary  cogency,  actual  or  poten- 
tial, must  be  made  to  appear.**  On  the  other  hand,  no  test  of  admissibility  is 
furnished  by  the  fact  that  the  rebutting  evidence  tends  to  strengthen  the  case 
made  bv  the  evidence  in  chief  in  a  civil  or  criminal  ^^  case.  That  is,  directlv 
or  indirectly,  the  object  of  any  rebuttal. 

§  174.  [Eight  to  Test  Adversary's  Case] ;  Actor.^s —  ]f  the  actor  fail  at  the  end 
of  the  nonactor's  case  to  move  for  a  verdict  in  his  own  favor;  or  if,  when  such  a 
motion  is  made,  it  has  been  overruled;  the  actor  has  reached  the  stage  of  re- 

71.  1  Chamberlayne.   Evidence.  §  379.  76.  Cross  v.  State,  (Ala.  1906)  41  So  875. 

72.  Supra,  ^  172.  77.  Thomas  v.   State,    {Ala.    1907)    43   So. 

73.  '•"  Kebuttinfr  evidence  means  not  merely  371  Uol»erts  v  Terre  Haute  Electric  Co., 
evidence  which  contradicts  tli«  evidence  on  (Ind.  App  1906)  76  X.  E.  S95  [denied  peti- 
the  oppotfite  side,  but  evidence  in  denial  of  tion  for  rehearing.  76  \.  E.  323  M905)]. 
some  affirmative  fact  which  the  answerinof  78.  State  v.  Kelly,  77  Conn.  266,  iSft  Atl. 
party  is  endeavoring  to  prove."  State  v.  70*  (1904K  Hall  wood  i^asb  Hegister  Co.  v. 
Founhy,  51    T.a.  Ann.  22S,  240,  25  So.   109,  Rollins.  62  Atl.  3H0  (1905). 

114    (1899).  79.   Niipra,  §34. 

74.  Pronskevitch  v.  Chicago  &  A.  T?v.  Co..  80.  State  v.  Gallajrher,-  14  Idaho  656,  94 
232  111.  136.  83  X   E.  545  (  1908)       Alpena  Tp.       Pac  581   (1908^ , 

V    Mainville,  153  Mich.  732.   117  X.  \V.  338,  81.  Wojtylak  v.  Kansas  &  T.  Coal  Co.,  188 

15  uetroit  I^g.  X.  605  (1908).  Mo   260.  87  S   W.  .506  (1905)  :  People  v.  Caa- 

75.  Wells  V.  (;allaeher,   (Ala.  1905)   39  So.  cone.  185  X'    Y.  317.  78  X"   E.  287  (1906). 
747:  State  v.  Beckner.  194  Mo.  281,  91  8.  \V.  82.  State  v.  Howard,  (La.  1908)  45  So.  260. 
892    (1006)    (self  defense).  83.  I  Chaml>erlayne.  Evidence.  §  380. 
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buttal.  The  eTidence  in  chief  of  the  nonactor,  as  is  characteristic  of  the  gen- 
eral position  of  one  who  will  succeed  if  he  but  offsets  the  case  against  him, 
has  consisted  largely  of  what  practically  amounts  to  rebuttal  in  the  average 
instance.®'*  But,  so  far  as  the  actor  is  concerned,  the  first  opportunity  for 
rebuttal  occurs  at  the  close  of  the  uonactor's  case.  He  is  not  entitled  to  re- 
iterate his  evidence  in  chief,  nor  to  reaifirm  what  his  antagonist  has  denied, 
or  to  introduce  evidence  which  he  should  have  offered  as  part  of  his  original 
ease.**^  All  this  may  be  done  by  leave  of  court ;  ®^  but,  in  the  average  instance; 
to  permit  it  would  amount  to  trying  the  case  over  again  by  the  use  of  cumula- 
tive evidence. 

The  normal  scope  of  rebuttal  is  that  it  should  meet  the  new  matter  given  in 
the  Donactor's  evidence  in  chief;  ®"  nor  is  it  material  that  the  nonactor  should 
have  interpolated  part  of  liia  case  into  the  actor's  evidence  in  chief.**®  His 
rights  at  this  stage  are  confined  to  attacking  the  inferences  from  this  new 
matter.*® 

§  175.  [Bight  to  Test  Adversary's  Case] ;  Use  of  '*  Experts."  ^—  Where  a  non- 
actor introduces  expert  testimony  in  support  of  his  position,  the  actor  may,  as 
a  rule,  introduce  similar  evidence  on  rebuttal.*** 

§  176.  [Bight  to  Test  Adversary's  Case];  Anticipatory  Bebuttal.^^ — Where 

the  position  of  the  nonactor  is  known  to  the  actor,  a  very  natural  impatience 
is  often  shown,  especially  by  inexperienced  practitioners,  to  come  at  once  to 
the  real  point  upon  which  the  issue  will  ultimately  turn,  by  means  of  what 
may  be  called  an  "  anticipatory  rebuttal."  ®^  It  is,  however,  clear  that  a  fact 
is  not  competent  in  an  actor's  evidence  in  chief  merely  because  it  may  be  re- 
ceived upon  rebuttal,  when  that  stage  is  reached.®^  In  general,  therefore, 
such  anticipatory  rebuttal  is  excluded ;  —  except  by  leave  of  court. 


84.  Supra,  §  166. 

85.  Wilkinson  v.  State,  44  So.  611  n907) 
(diagram)  ;  Patterson  v.  iSan  Francisco  &,  S. 
M.  Klectric  Ky.  Co.,  147  Cal.  178.  81  Pac.  531 
(190o). 

86.  Birmingham  Ry.,  Light  &  Power  Co.  v. 
Mullen,  138  Ala.  614.  .35  So.  701  (1P03). 
Minard  v.  West  Jersey  &  S.  Ry.  Co ,  64  Atl. 
1054  (1906).  Hall  v.  Wagner,  07  N.  Y. 
Suppl.  570,  111  App.  Div.  70  (1006). 

87.  American  Car  &  Foundry  Co.  v.  Alex- 
andria Water  Co.,  21»  Pa.  542.  67  Atl.  861 
(1007).  Morgan  v  Hendricks,  80  Vt.  284, 
fi7  Atl  702  (1007).  Evidence  offered  by 
plaintiff  in  rebuttal  which  rebiits  no  evidence 
offered  by  defendants  is  properly  excluded 
Saucier  t.  Xew  Hampshire  Spinning  Mills,  72 
X  H.  2»2.  56  Atl.  a^5  (1903) . 


88.  Bade  v.  Hibbard  (Or.  1908),  03  Pac. 
364. 

The  interpolation  itself  may  not  be  per- 
mitted. McGregor  v.  Oregon  R.  Co.,  (Or. 
1908)   93  Pac.  465. 

89.  Hoggson  &  Pettia  Mifg.  Co.  v.  Sear?,  77 
Conn  587.  60  Atl  lo3  (1905).  Mueller  v. 
Rebhan,  04  111.  142,  150  (1879).  Bazelon  v. 
Lyon,  128  Wis.  337,  107  N.  W.  337    (1906). 

90.  1  Chamberlayne,  Evidence,  §  38L 

91.  Gnenther  v.  Metropolitan  R.  Co.,  23 
App.  D  C.  403  (1004) :  William  Grace  Co.  v. 
Larson.  227  III.  101.  81  X  E.  44  (1907)  [af- 
firming 120  III.  App.  200  (1006)]. 

92.  1  Chamberlayne,  Evidence,  §  382. 

93.  Atlas  Lumber  A  Coal  Co.  v.  Flint,  (S. 
D.  1005)   104  N.  W.  1046. 

94.  Maurice  v.  Hunt)  80  Ark.  476,  97  S.  W. 
664  (1906). 
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§  177.  [Bight  to  Test  Adversary's  Case];  Honactor.^* — At  the  close  of  the 
actor's  stage  of  rebuttal,  the  burden  of  evidence  ^^  returns  to  the  nonactor  to 
rebut,  as  it  were,  the  actor's  rebuttal.  The  opportunity  to  meet  rebuttal  is, 
for  purposes  of  distinction,  called  the  surrebuttaL  The  rights  of  the  nonactor 
on  surrebuttal  are  analogous  to  the  rights  of  the  actcrr  on  i^ebuttal.**^  He  is  not 
at  liberty,  without  leave  of  court,****  to  reaffirm  the  allegation  of  his  evidence  in 
chief.  The  stage  for  that  is  past.*****  His  rights  are  entirely  in  connection 
"with  the  new  matter  introduced  bv  the  actor  on  his  rebuttal.  He  mav  directlv 
deny  the  existence  of  those  facts  or  set  up  other  facts  inconsistent  with  their 
effect,  supplementing  facts;  ^  or  he  may  attempt  to  discredit  this  new  matter 
or  the  witnesses  by  which  it  is  sought  to  establish  it. 

§  178.  [Bight  to  Test  Adversary's  Case] ;  Subsequent  Bebuttal.^ —  An  actor 
may  be  permitted  ^  to  exercise,  at  the  stage  of  re-rebultal,  as  regards  the  wit- 
nesses and  new  facts  set  up  by  the  nouactor  on  surrebuttal,  the  same  rights  as 
were  exercised  by  the  latter  at  that  stage.  If  new  matter  appears  in  the  re- 
rebuttal  the  nonactor  becomes  entitled  to  a  re-surrebnital,  "Avhere  the  rights  are 
similar  to  those  on  surrebuttal,  mutatis  mutandis:  —  and  so  on,  in  alternating 
stages  to  which  specific  names  are  not,  as  a  practical  matter,  usually  assigned. 

§  179.  Bigfct  to  the  TTse  of  Beason.'* — ''  At  the  outset,  and  for  centuries  after 
tne  beginnings  of  our  law  as  an  established  system  there  was  no  clear  concep- 
tion of  Substantive  Law  as  such.  The  whole  legal  theory  was  embodied  in 
forms  of  remedy.  Ceremonies  had  been  embalmed  as  primary  and  immutable 
principles  of  law.  Forms  and  modes  of  procedure  stood  in  the  place  of  sub- 
stantive rights ;  nor  could  justice  see  beyond  them  or  above  them."'  ^  In  the 
slow  evolution  of  legal  institutions  of  Englishmen  t\\e  use  of  reason  has  suc- 
ceeded the  application  of  the  more  formal  tests  with  ^hich  our  ancestors  were 
familiar. 

A  Substanttre  Right  to  Beason, —  In  an  attempt,  at  the  present  day,  to  de- 
termine the  truth  of  a  proposition  of  fact  by  the  use  of  reason,  it  is  one  of  the 
inherent  fundamental  rights  of  the  parties  to  insist  that  this  test  should  be 

95.  1  Chamberla\Tie,  Evidence,  §  383.  99.  Baum  v.  Palmer,  165  Ind.  513,  76  N.  E. 

96.  Infra,  §§  402  et  seq.  108  ( l!>05 ) 

97.  Connecticut.—  Helden  v.  Allen,  61  Conn.  1.  Cooke  v.  Loper.   (Ala.  1007)   44  So.  78; 
173/23  Atl.  963   (ISOl).  Duckworth  v    Dnokworth,  I  Md.  1003)  .56  Atl. 

/?Zjnot«.— VVillard  v    Pettitt,   153   111.  663,  400;     Maloney    v.    King,     (Mont.    1004)     76 

39  X    K.  991    (1805).  Pac   4 

Michigan. —  l>evon»hire  v.  Peters,  104  Mich.  2.   1  ('liamherlflvne.  Evidence,  §  3H4. 

501,  63  X.  W.  973    |1895).  3.   State  v    Alford.  31  Conn.  40.  46   (1862). 

Pennsylvania — Koenig    v.    Bauer,    57    Pa.  4.  1  Chaniberlayne,  Evidence.  §  385. 

168,172(1868).  5.  Hepburn,     The     Development     of     Code 

Vermont. —  Pratt  v.   Rawson,   40   Vt.    183,  Pleading     Salmond.   Jurisp.,    (2d   ed.)    451. 

188  (1868).  For  siome  oon!4ideration  of  forma  of  trial  in 

98.  Crosby  v.  WelU;  7.3  N.  J.  T..  790,  67  Atl  England  antecedent  to  the  use  of  reason,  see 
295    (1907);    Wysong  v.   Seaboard   Air   Line  supra.  %  120. 

Ry.,  74  S.  0.  I,  54  S.  E.  214  (1906). 
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reason  alone  and  that  the  test  sliould  be  properly  applied.'  The  presiding  jus- 
tice should  so  discharge  his  adm^'nistrative  functions  in  dealing  with  the  ad- 
mission of  evidence  as  to  preserve-  this  r^t. 

§  180.  [Aight  to  the  Use  of  Keason] ;  Should  Prevent  Jury  from  Being  Huled.^ 
—  In  enforcing  the  use  of  reason  upon  the  jury,  the  court  will  be  vigilant  to 
prevent  the  use  of  any  evidence  or  argument  which  will  tend  to  mislead  them ; 
or  to  replace  reason  as  a  guide  by  any  form  of  emotionalism."^ 

Thus  a  bitter  attack  by  one  party  or  witness  on  another  party  may  justify 
the  court  in  withdrawing  the  case  from  the  jury.®  If  counsel  insist  on  asking 
irrelevant  questions  the  court  may  require  him  to  dictate  them  out  of  the  pres- 
ence of  the  jury.*  So  appeals  to  sympathy  as  by  testifying  from  a  stretcher  ^^ 
or  bv  showing  wounds  to  the  jury  should  be  avoided. 

3/any  oj  the  rules  of  evidence,  procedural  or  administrative,  e.g.,  excluding 
hearsay,^*^'  rejecting  inference — *' opinion,"  as  it  is  called  ^^ — and  the  like, 
have  been  adopted  and  are  being  enforced,  with  the  very  object  of  protecting  the 
jury  from  being  misled.  Similarly,  where  the  undisputed  circumstances  show 
that  the  testimony  of  a  witness  cannot  by  any  possibility  be  true,  it  is  the  duty 
of  the  court  to  withdraw  such  testimonv  from  the  jurv,^^ 

§  181.  [Bight  to  the  TTse  of  Beason] ;  Queasing  not  Fermitted.^^. —  The  jury 
will  not  be  permitted  to  guess.  Where  they  cannot  reason  to  a  conclusion  in- 
volving the  necessity  of  judicial  action,  they  must  decline  to  act.  It  is  the 
administrative  duty  of  the  court  to  enforce  this  rule.  It  is,  for  example,  error 
to  submit  a  cause  to  a  jury  where  the  evidence  only  enables  the  latter  to  guess 
as  to  which  one  of  the  several  causes  produced  a  certain  result.** 

§  188.  [Biglit  to  the  Use  of  Beaton] ;  Striking  Out  Frejndicial  Evidenoe.*^ — 
Where  inadmissible  evidence  has  been  received  and  is  of  such  a  nature  as  to 
prejudice  the  party,  the  court  will,  in  general,  grant  a  motion  to  strike  it  out 
of  the  record.  Of  this  nature  would  be  prejudicial  hearsay. ^^  The  same 
course  may  properly  be  followed  where  the  evidence  is  irrelevaiit.^^  The  fact 
that  the  probative  force  of  evidence  is  seriously  impaired  by  cross-examina- 
tion *"  or  in  some  other  similar  way  furnishes  no  ground  for  striking  it  out. 

«.  1  ChatnWrlayne,  Evidence,  §  386.  11.  Infra,  §  672. 

7.  Union  Pac.  K.  Co.  v.  Field,  (U.  S.  1905)  !«.  Wolf  v.  City  Ry.  Co.    (Or.    1007).  91 
69  C  C.  A  5:J6,  137  Fed.  14.                      •  Pac.   460. 

8.  Hale    v.    Hale,    32    Pa.    Super.    Ct.    37  18.  1  Chamber layne,  Evidence,  §  387. 
»ino6i.  14,  Fuller   v.    Ann    Arbor  R.   Co.,    (Mich. 

9.  Marcum    v.    Hargis,   31    Ky.    Uw   Rep.  1905)  12  Detroit  Leg.  N.  348,  104  N.  W.  414. 
1117,  104  S.  W.  693   A007).          '  15.  1  Cham  her  lay  ne,  Evidence,  §  888. 

10.  Rlanchard  v.  Holyoke  St.  Ry.  Co.,  186  18.  Skinner  Mfg.  Co.  v.  Dowville,  54  Fla. 
Maw.  .582.  72  X.  E.  04  (1904).     Blanchard  v.      251,  44  So.  1014  (1907). 

Holyoke  .Nt.  Ry.  Co.,  186  Mass.  582.  72  N.  E.  17.  .Tohnston  v    Beadle,    (Cal.   App.   1007) 

H  (1004).     FelMh  v.  Babb  (Keb.  1904),  101  91  Pac.  1011. 

N.  W.  1011.  18.  Piatt  V.  RowaQd,  54  Fla.  237,  45  bo.  32 

10a.  Infra,  §  859.  ( 1907 ) . 
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Nor  will  this  course  be  adopted  merely  on  the  ground  that  the  evidence  is 
insufficient'^^ 

I r responsiveness. —  Where  an  answer  is  irresponsive,  either  party  may 
move  to  strike  it  out.^"     But  here,  as  in  other  eases  where  objection  to  the 

* 

reception  of  evidence  is  taken,  the  objecting  party,  to  secure  consideration  in 
an  appellate  court,  will  be  required  to  obtain  a  ruling  upon  the  question  by 
the  trial  judge.     If  the  ruling  is  adverse  to  him,  he  may  then  except.^^ 

Objection  must  have  been  made  to  an  obvious  incompetent  question  if  the 
motion  to  strike  out  is  to  be  urged  as  a  matter  of  right."^  But  where  the  evi- 
dence has  been  admitted  without  objection,  the  judge  is  under  no  obligation  to 
strike  out  cumulative  testimony  on  the  same  point. ^'  But  this  proceeds  upoa 
the  ground  of  waiver,  in  failing  to  assert  a  legal  right  at  the  proper  time.  If 
nothing  in  the  question  appears  objectionable,  no  rights  are  lost  by  failing  to 
object  to  it,  if  a  motion  to  strike  out  is  promptly  made.^^  On  a  general  objec- 
tion and  motion  to  strike  out,  if  any  part  of  the  evidence  is  competent,  the 
motion  will  properly  be  overruled.^' 

Where  evidence  is  improperly  admitted  it  may  be  withdrawn  if  the  evidence 
is  not  very  material  and  the  error  corrected  but  if  the  evidence  is  of  a  material 

I 

character  and  is  calculated  to  affect  the  jury  the  withdrawal  of  the  same  from 
their  consideratioii  wotild  not  heal  the  vice  of  its  admission.'^®  * 

§  183.  [Bight  to  the  Use  of  Beason] ;  Withdrawal  of  Jury.-' —  Where  an  argu- 
ment on  any  point  if  conducted  in  the  presence  of  the  jury  would  tend  to  mis- 
lead them,  they  may  be  required  to  withdraw.^'*  The  court  is  to  judge,  as  a 
question  of  administration,  whether  it  be  preferable,  in  the  interests  of  justice, 
to  order  such  a  withdrawal  and  have  the  same  thing  gone  over  by  coimsel  in 
his  argument  to  the  jury ;  or,  on  the  coiittary,  to  expedite  the  trial ""  by  having 
the  entire  matter  discussed  in  their  presence  in  the  first  instance.  Counsel 
have  no  right  to  have  the  court  adopt  tlie  latter  course.*^ 


19.  Piatt  V.  Kowand,  54  Fla.  237,  46  So. 
32  (1907). 

20.  Kramer  v.  liaeger  Storage,  etc.,  Co., 
108  X.  V.  Siippl.  1,  123  App  Div.  316  ( IDOS). 

81.  Sheldon  v.  Wright,  80  Vt.  298,  67  Atl. 
8U7  (im)7).  Ill  the  taking  of  testimony  the 
occasional  ejaculation  of  the  word  **  eKcep- 
tion  *'  it)  in  the  nature  of  a  running  and  un- 
favorable comment  on  the  proceedings,  and 
nothing  more.  It  raiHes  no  question  for  the 
decision  of  the  vxniTt  and  reHerveii  nothing." 
Sheldon  v    Wright,  80  Vt.  208,  .304   {\m7) 

M.  fowa. —  Aughey  v.  Windrem,  114  K.  W. 
1047  <HN18K  Darrin  v.  Whittingham,  68 
AtK  260  11007). 

88.  Skinner  Mfg.  Co.  ▼.  Dowville,  54  Fla. 
251,  44  So.  1014   (1907). 


84.  .^uhnston  v.  Beadle  (Cal.  App.  1907), 
91  i'ac.  1011;  bKinner  Mfg.  Co.  v.  Dowville, 
54  Fla.  351,  44  So.  1014   il007). 

85.  Piatt  V.  Rowand.  54  Fla.  237,  45  So.  32 
(1007)  ;  Darrin  v.  Whittingham,  (Md.  1907) 
68  Atl.  269 ;  Galveston,  etc..  Ry.  Co.  v.  .Janert, 
a'ex.  Civ.  App.  1908)   107  S.  W.  96.3. 

86.  Andrews  v.  State.  64  Tex.  Crim.  Rep. 
2,  141  S.  W.  220,  42  L.  R.  A.  (N  S.)  747 
(19111. 

87.  1  Chamberlayne.  Evidence,  §  389. 

88.  Henrietta  Coal  Co.  v.  Campbell,  211  HI 
216.  71   \.  E.  863    (1004). 

89.  Infra,  §§  304  et  9eq. 

30.  Rice  V.  Dewberry,  (Tex.  Civ.  App.  1906) 
93  S.  W.  715. 
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§  184.  [Bis^t  to  the  TTse  of  Beason] ;  Preventing  Irrational  Yerdiot8.3i—  As 
is  stated  more  at  length  elsewhere,'^  the  justice  presiding  at  a  jury  trial  may 
direct  a  verdict  for  either  party,  when  a  contrary  finding  could  not,  as  a  matter 
of  reason,  be  sustained  by  the  evidence.^^  The  judge^  being  charged  with  the 
duty  of  enforcing  upon  the  jury  the  use  of  the  reasoning  faculty,  may  also  set 
aside  a  verdict  which  is  irrational,  either  as  a  matter  of  logical  ^^  or  legal  ^' 
reasoning. 

Actions  for  a  penalty  follow  the  same  rules.  In  such  a  case  a  verdict 
against  the  defendant  has  been  ordered.^ 

§  185.  [Bight  to  the  Use  of  Beaaon];  Direetiiig  Yerdiots.^^ — But  a  result 
which  it  would  be  the  administrative  duty  of  the  court  to  nullify  as  irrational 
and  therefore  illegal  by  awarding  a  new  trial,*®  the  judge  may  properly  look 
upon  as  something  which  it  is  his  administrative  duty  to  prevent.  He  may^ 
therefore,  intervene  either  on  motion  or  sua  spante,  at  an  earlier  stage  by 
withdrawing  the  case  from  the  jury  and  directing  a  verdict  against  one  of  the 
parties.*** 

§  186.  [Bight  to  the  TTse  of  Beason] ;  Belation  to  Orant  of  a  New  Trial^ — 

As  a  verdict  by  a  jury  may  properly  be  set  aside  by  the  presiding  judge  if 
reason  has  not  been  exercised  *^  and  as  a  verdict  will  be  directed  where  only 
one  conclusion  is  logically,  i.e.,  legally  permissible/^  it  may  properly  be  said, 
the  test  being  the  same,  that  where  the  court  would  be  constrained  to  set  aside 
a  verdict  for  a  party  complaining,  it  would  be  justified  in  directing  a  verdict 
n  his  fsivor.^^  It  is  stating  the  same  proposition  to  say  that  a  verdict  will  be 
ordered  when  the  evidence  at  the  trial,  with  all  the  inferences  which  the  jury 
could  justifiably  draw  from  it,  is  so  insufficient  to  support  a  verdict  that  were 
.t  returned  it  would  be  set  aside.** 

In  jurisdictions,  on  the  contrary,  where  new  trials  may  be  granted  because 
the  verdict  is  against  the  weight  or  preponderance  of  the  evidence,*^  a  jury 
cannot  be  ordered  to  return  a  verdict  where  there  is  enough  evidence  to  warrant 


31.  1  Chamberlayne,  Evidence,  §  390. 
89.  Infra^  §§  191  ei  seq, 

33.  Wilson  v.  Aleatraz  Asphalt  Co.,  142 
Ul  182.  75  Pac.  787  (1904).  Kelly  v.  Ins. 
(o.,  126  111.  App.  528  (1906).  Young  v 
Chandler.  102  Me.  251,  60  Atl.  539  (1906). 
HarriHon  (Sranite  Co.  v.  Pennsylvania  R.  Co., 
145  Mich.  712.  108  N.  W.  1081,  13  Detroit 
J-ejr  \  luji  1 1006).  r^per  v.  Som^rs,  71  -N. 
.1.  L.  607,  6|  Atl.  85  (1905).  Guild  v. 
PrinirJe.  145  Fed.  312  (1906). 

34.  Supra,  §  36. 

35.  Supra,  $  36. 

36.  CHlhreath  v.  State,  (Tex.  Civ.  App. 
19(M)  82  8.  VV.  807.         . 


37.  1  Chamberlayne,  Evidence,  §  391. 
3S.  8upra,  §  133. 

38.  School  Furniture  Co.  v.  Warsaw  School 
Dist.,  122  Pa.  St  494  (1888). 

40.  1  Chamberlayne,  Evidence,  §  392. 

41.  i^upra,  §  133. 

42.  Infra,  §  36. 

43.  Illinois  Cent.  R.  Co.  v.  Bailey,  222  III. 
480,  78  N.  E.  833  (1906). 

.44.  Chicago  Hardware  Co.  v.  Matthews,  124 
III.  App,  89  (1905) ;  Anderson  v;  Cumberland 
Telephone  &  Telegraph  Co.,  (Miss.  1905)  38 
So.  786;  Cobb  v.  Gleqn  Boom  &  Lumber  Co., 
( W.  Va.  1905)  49  S.  E.  1005. 

45.  8t»pra,  §  133. 
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them,  as  a  matter  of  reason,  in  finding  otherwise ;  although  the  court  fully  in- 
tends,  the  weight  of  the  evidence  being  determined  in  his  mind,  that  if  the  jury 
return  any  other  verdict  than  the  one  he  is  asked  to  order  he  will  set  it  aside/^ 

§  187.  [Bight  to  the  Use  of  Season] ;  Belation  to  Motion  in  Arrest  of  Jndg^ 
ment.**^—  Where  a  defect  exists  in  the  declaration  or  similar  pleading  which  is 
of  such  a  character  as  to  be  ground  for  a  motion  in  arrest  of  judgment,  it  is 
proper  to  move  to  withdraw  the  case  from  the  jury  on  the  same  ground.^®  On 
such  a  motion  based  on  a  defect  in  the  declaration,  matters  of  evidence  and 
facts  proved  cannot  be  considered.^^ 

§  188.  [Eight  to  the  Use  of  Beaton] ;  A  Matter  of  Liaw.'* —  As  the  duty  of 
the  jury  is  to  reason  correctly,  and  as  it  is  the  substantive  right  of  the  party  to 
insist  that  this  i*easoning  be  exercised,*^  a  ruling  as  to  what  is  or  is  not  ra- 
tionally possible  for  the  jury  to  do  is,  in  reality,  ruling  on  a  matter  of  law.** 
In  other  words,  whether  there  is  any  evidence  upon  which  the  jury  could  rea- 
sonably determine  as  to  the  truth  of  a  matter  in  issue  is  a  question  of  law  fur 
the  court;  *^  if  there  is,  it  must  be  left  to  them.*^*  But,  in  general,  a  matter 
about .  which  the;re  is .  no  coptrovep^y  jn  the  (Bv/dence  should  not  be'  jeft  t»  the 

The  question  is  however  complicated  by  the  fact  that  the  jury  is  not  bound 
to  believe  uncontradicted  evidence  admitted  without  objection.^® 

§  189.  [Bight  to  the  U»e  of  Beason] ;  General  Bules.^^ —  It  is  not  necessary 
to  submit  a  cause  to  a  jury,  unless  there  is  evidence  which  will  waiTant  a 
verdict  in  favor  of  the  party  producing  it.'^^     As  a  rule,  where  the  evidence 

46.  — MarshaU  v.  City  of  Buffalo,  Tennessee. —  Korman  v.  Southern  Ry.  Co., 
17«  N.  Y.  545,  68  X.  K.  1119  ll»03).     Lehew      104  S.  \\.  1088  (1907). 

V.  Hewitt,  138  X.  C.  6,  50  S.  E.  459   (1905).  United  ««a*e«.~  Minnesota  k  D.  Cattle  Co. 

Weir  V.  Seattle  Electric  Co.,  41    Wash.  657,  v.  Atchison,  T.  k  S.  F.  Ry.  Co.,  147  Fed.  463, 

84  Pac.  597    (1906).  77  C.  C.  A.  607   (1906). 

47.  1  Chamberlayne.  Evidetace,  §  393.  W.  Univerpal  Metal  Co-  v.  Durham  &  C.  R. 

48.  Grace  &  Hyde  Co.  ▼.  Sanborn,  124  HI.  Co.,  145  N.  C.  293,  59  S.  E.  50  (1907) ;  Bo8- 
App.  472  (1906)  [aUirmed  in  225  lU.  238,  80  well  v.  First  Nat.  Bank,  (Wyo.  1907)  92  Pac. 
N.  E.  88].  624  [rehearing  denied  93  Pac.  661]. 

49.  American  Car  k  Foundry  Co.  v.  Hill,  54.  Pigeon  v.  Lane,  80  Conn.  237,  67  Atl. 
226  111.  227,  80  N.  E.  784   (1907)    [aifirming  886  (1907). 

128  111.  App.  176  (1906)].     See  Rasco  A^  Jef-  —Clark    t.    Chicago    R.,   etc.,   Ry. 

ferson,    (Ala.    1905)    38   So.   246.     Owens   v.  Co.,  231  HI.  .548,  83  N.  E.  286   (1907).  Paine 

Lehigh   Valley   Coal  Co.,   115   111.   App.    142  v.   Kelley,   83    NT.    E.   8    (1907).     Powers    ▼. 

(1904).  Miller,  107  N.  Y.  S.  960,  123  App.  Div.  396 

50.  1  Chamherlayne,  Evidence,  §  394.  (1908). 

61.  Infra,  §§  179  ei  seq.  56.  Keene    v.    Newark    Watch    Case,    etc. 

52.  /Minoi«.— Libby,    McNeil    k   Libby    ▼.  Co.,  188  N.  Y.  508,  81  N.  E.  1167  (1907)  [a/- 

Banks,  209  III.  109.  70  N.  E.  599  (1904)   [af-  firming  judgment,  98  N.  Y.  S.  68,  112  App. 

firming  110  III.  App  330  (1903)].  Div.  7  (1906)]. 

Maryland.—  Baltimore  k  O.  R.  Co.  ▼.  Bclin-  66.  Collins  v.  Casualty  Co.,  Ma^s.  112  N.  K. 

ski^  67  Atl.  249  (1907).  6$4,  L.  R.  A.  1016  E  1203  (19161 

^orth    Carolina. —  Campbell    v,   Everhart,  57.  I   Chp-^^^-^lflvne.  Evidence,  §  395. 

139  N.  C.  503,  52  S.  E.  201  (1905).  58.  Lynch  v.  Englehardt,  Winning,  Davison 
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§§  190,191 


on  material  points  is  conflicting,  a  -verdict  Cannot  be  ordered ;  *•  unless,  indeed, 
although  there  is  technically  a  conflict,  the  evidence  on  one  side  is  of  so  con- 
clusive a  character  that  the  court  would  set  aside  a  verdict  rendered  in  oppo* 
sition  to  it.**** 

§  190.  [Sight  to  the  Use  of  Season] ;  Scintilla  of  Evidence  i^ot  Sufficient/' ^ — 
It  is  not  at  the  present  day  suflicient  to  prevent  ordering  a  verdict  that  the 
party  against  whom  the  ruling  is  asked  may  have  been  able  to  furnish  some 
little  evidence  in  support  of  his  contention,®^  The  earlier  law  allowed  the 
jury  to  act  if  a  scintilla  ^^  of  proof  were  furnished ;  and  the  same  proposition 
is  still  occasionally  announced/**  In  general,  however,  it  is  well  settled  that 
a  scintilla  is  no  longer  sufficient.®*  It  is,  indeed,  quite  frequently  said  that  a 
verdict  cannot  be  ordered  if  there  is  any  evidence.®®  But  this  is  not  the  real 
meaning  of  those  who  announce  the  rule.  It  should  be  completed  by  adding 
to  the  words  **  any  evidence  "  the  phrase  **  from  which  the  jury  might  reason- 
ably  find  in  itrfavor.' * '^^  -   - 

§  191.  [Sight  to  the  TTse  of  Season] ;  Motion  Equivalent  to  a  Demurrer  to 
Evidence.®^ —  A  motion  to  direct  a  verdict  is  in  effect  a  demurrer  to  the  evidence 
of  the  opposing  party;  and  in  passing  on  the  same  the  court  should  consider  as 
established  all. the  facts  proved  and  all  inferences  which  can  be  logically  and 
reasonably  drawn  from  the  evidence  submitted  by  the  party  against  whom  the 
order  is  asked.®* 


Mercantile  Co.,  1  Neb.  (Lnpf.)  528,  96  N.  W. 
524  (1901). 

58.  Wilcox  V.  Evans  A  Pennington,  127  6a. 
580,  56  S.  E.  635  ( 1907 ) ;  City  of  Chicago  v. 
Jarvis,  226  111.  614,  80  K.  E.  1079  U907). 
Hummer  v.  Uhigh  Valley  H.  Co ,  6/>  All.  126 
(1906).  Reilly  v.  Troy  Brick  Co.,  184  \.  Y. 
399,  77  K.  G.  385   (1906). 

PemMyUania, —  Kaymer  v.  Standard  Steel 
Works,  216  ?9l.  St.  101,  64  Atl.  902  (1906). 
It  is  not  within  the  province  of  the  judge,  on 
a  motion  to  withdraw  a  case  from  the  jury,  to 
weigh  the  evidence,  and  ascertain  where  the 
preponderance  is,  but  his  duty  is  limited 
strictly  to  determining  whether  there  is  or  is 
not  evidence  legally  tending  to  prove  the  fact 
affirmed.  Woodman  v.  Illinois  Trust  k  Sav- 
ings Bank,  211  111.  r>78,  71  N.  E.  1099  ( 19CM) 

00.  Harrisa  v.  Howard,  126  Ga.  325,  55  S 
K.  59  (1006).  Dederick  ▼.  Central  R.  Co.. 
96  At!.  8.3.3  (1907).  Clark  v.  Slaughter,  120 
Wis.  642,  109  N.  W.  556  (1906). 

61.  1  Chamberlayne,  Evidence,  §  396. 

It.  Offutt  ▼.  Columbian  Exposition,  175 
111472,51  N.  E.  651  (1898). 

61  A   spark;    a   remaining   particle;    the 


least  particle.  The  doctrine  that  where  there 
is  amy  evidence,  however  slight,  tending  to 
support  a. material  issue,  the  case  must  go  to 
the  jury,  since  tbey  are  the  exclusive  judges  of 
the  weight  of  the  evidence.  Black.,  Law 
Diet. 

64.  Louisville,  H.  A  St.  L.  Ry  Co.  v.  Hall, 
29  Ky.  Law  Kep.  584,  J>4  S.  W    2«    (1906). 

65.  Gipe  V.  Pittt^bur^^h.  etc.,  Ky.  Co ,  82 
N.  E.  471  (1007).  Cromley  v.  Penn»ylvania 
R.  Co.,  .211  Pa.  429,  60  Atl.  1007    (1905). 

We9i  Virginia. —  Dye  v.  Corbin,  53  S.  E. 
147  (1906). 

Lnited  States.— "Sev:  York  Cent  &  H.  R. 
R.  Co.  V.  Difendaffev,  (111.  1903)  125  Fed. 
893. 

66.  Frank  Parmelee  Co.  v.  Wheelock,  224 
111.  194.  79  N.  E.  652  (1906).  Scofield's 
•Adm'x  V.  Metropolitan  L.  Ins.  Co.,  79  Vt.  161, 
64  Atl.  1107   (1906). 

67.  Hillshoroujrh  Grocery  Co.  ▼.  Leman, 
(Fla.  1906)  40  So.  680. 

68.  1  Chamberlayne.  Evidence.  §  .397. 

68.  Gibson  v.  Fidelity  ft  Casualty  Co.,  232 
lU.  48,83  N.  £.539  (1908). 
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§  192.  [Bight  to  the  Use  of  Season] ;  Direction  Against  the  Actor J^ —  Fre- 
quently this  power  of  the  court  is  employed  against  the  party  having  the  burden 
of  proof  on  the  issue,  the  actor.  As  was  said  in  Ryder  v.  Wombwell,^^  and  cited 
with  approval  in  later  cases,^-  "  There  is,  in  every  case  ...  a  preliminary 
question  which  is  one  of  law,  viz.,  whether  there  is  any  evidence  on  which  the 
jury  could  properly  find  the  question  for  the  party  on  whom  the  onus  of  proof 
lies.  If  there  is  not,  the  judge  ought  to  withdraw  from  the  jury  and  direct 
a  nonsuit,*^  or  verdict  for  the  defendant,  if  the  onus  is  on  the  plaintiff,^*  or 
on  the  contrary  direct  a  verdict  for  the  plaintiff  if  the  onus  is  on  the  defend- 
ant." "'^  The  simplest  situation  which  can  be  presented  is  where  the  actor 
produces  no  evidence  in  support  of  his  contention  ^**  or  of  a  material  portion 
of  it/^  evidence  so  slight  that  no  reasonable  man  could  act  in  accordance  with 
it ;  *®  or  it  appears  without  contradiction  that  a  conclusive  defense  to  it 
exists.*® 

§  193.  [Bight  to  the  Use  of  Beason] ;  Direction  in  Favor  of  Actor.®^ —  By  a 
parity  of  reasoning,  where  the  party  having  the  burden  of  proof  produces  to 
the  tribunal' a  case  so  completely  proved,  established  by  such  credible  witnesses, 
and  beyoud  the  range  of  controversy  to  such  an  extent  ®^  that  the  only  rational 
course  for  the  jury  to  pursue  would  be  to  render  a  verdict  in  favor  of  it,  or 
where  the  actor  proves  a  prima  facie  case  and  the  nonactor  introduces  no  evi- 


Hansen  v.  Kline,  113  N.  W.  504  (1907); 
Avery  v.  Union  Pac.  R  Co.,  85  Pac. 
6(M)  (1110(5);  Acker,  Merrall  &  Condit  Co.  v. 
MoCJaw.  \m  Md.  536,  68  Atl.  17  (1907); 
Underfeed  Stoker  Co.  v.  Hudson,  etc.,  Brew- 
ing Co.,  70  N.  J.  L.  04ft,  5H  Atl.  2»6  (1W)4)  ; 
Hirsch  v  American  Dist.  Tel.  Co.,  90  N.  Y. 
Siippl.  464    (1904). 

Wisconsin. —  McCiine  v.  Badger,  105  X.  W. 
667   (190.-)). 

70.  1  Chamberlayne,  Evidence.  §  398. 

71.  L.  R.  4  Kx.  32  ( necessaries  for  an  in- 
fant)   (IS6«). 

^72.  Bridges  v  North  London  Ry.  Co.,  U.  R. 
7  H.  L   218  (1S74). 

78.  See  also  Brooker  v.  Scott,  11  M.  &  VV. 
67  { lS4;n    (necessaries  for  an  infant). 

74.  //^woi*.— Bartlett  v.  Wahash  R.  Co., 
220  111.  163.  77  N.  K.  96   (1906). 

Maine. —  Young  v.  Chandler,  102  Me.  S.'Sl, 
66  Atl.  5.S9  (1906);  Romaine  v.  New  York, 
N.  H.  &  H.  R.  Co.,  86  X.  Y.  Suppl,  248,  91 
App.  Div.  I  (1904)  ;  Comm'rs.  of  Marion  Co. 
V.  Clark.  94  U.  R.  2i8.  284  (1«76). 

Certain  States  forbid  the  Court  to  exercise 
this  function.  The  ruling  is  based  upon'  a 
misconception  of  the  province  of  the  juty. 
Dalton  V.  Poplar  Bluff,  17^  Ma.  39.  72  S.  W. 
1068  (1902). 


75.  Baxley  Tie  Co.  v.  Simj^son  &  Harper, 
1  Ga.  App  670,  57  &.  E.  1090  (1007) ;  McCall 
V.  Herring,  118  Ga.  522,  45  b.  E.  442  (1903)  ; 
Crosby  v.  Wells,  73  N.  J.  L.  790,  67  Atl  296 
(1907). 

76.  Jennings  v  Ingle,  73  K.  E.  945  (1905)  ; 
La  Rue  v.  Lee,  60  S.  E.  388  ( 1908) . 

Where  one  of  seyeral  counts  6f  a  declara- 
tion is  unsustained  by  the  evidence,  the  jury 
may  be  instructed  to  disregard  that  count. 
Portsmouth  St.  R.  Co.  v.  Peed's  Adm'r,  102 
Va.  662,  47  S.  E.  850   (1904). 

77.  Agnew  v.  Montgomery,  (Neb.  1904)  99 
is.  \\.  820.) 

7S.  Illinois. —  Continental  Nat.  Bank  v. 
Metropolitan  Nat.  Bank.  107  HI.  App.  455 
(1903). 

79.  Peckinpaugh  V.  Lamb,  (Kan.  1905)  79 
Pac.  673  (modification). 

60.  I  Chamberlayne,  Evidence.  §  399. 

81.  McKniglit  v.  Parsons,  (Iowa  1907)  113 
N.  VY.  858. 

Evidence  which  a  party  cannot  dispute 
because  it  is  supplied  by  his  own  witnesses 
has  for  many  purposes,  the  same  effect  as  evi- 
dence which  cannot  be  disputed  because  it  is 
true.  American,  etc..  Bank  v.  New  York,  ietc., 
Co.,  148  N.  Y.  698,  43  N.  E.  168  (1896). 


103  Eight  to  Ekason.  §§  194;,  195 

denee  whateyer  ^'  the  court  may  direct  tlie  jury^  to  find  in  accordance  with  the 
evidence  submitted  to  thenu**^ 

In  a  criminal  case  the  court  is  not  at  liberty  to  order  a  verdict  for  the  prose- 
cution.®"* % 

§  194.  [Bight  to  the  Use  of  Keason] ;  Time  for  Making  Motion.^ —  When  the 
original  case  of  the  actor  is  closed,  the  nonactor  may  test  its  sutMciency  by  a 
request  to  direct  a  verdict  in  his  own  favor.^^  On  the  other  hand,  the  court 
may  postpone  the  decision  of  the  motion  until  all  the  evidence  is  introduced 
by  both  sides. ®^  The  matter  is  one  of  administration ;  ^^ —  largely  concerned 
at  all  times,  with  the  expediting  of  trials.***^  It  is  too  late  to  move  for  a  ver- 
dict after  the  stage  of  argument  and  among  the  requests  for  ruliugs  and  in- 
structions by  the  court  to  the  jury.®** 

§  195.  [Kight  to  the  Use  of  Season];  Direction  on  Opening.'-'^ — An  adminis- 
trative device  of  occasional  value  in  expediting  causes  is  for  the  presiding  judge 
to  rule,  sua  sponte,  or  on  request,  at  the  close  of  the  opening  to  the  jury  made 
by  the  actor's  counsel,  that  the  jury  could  not,  on  these  facts,  find  in  his  favor. 
Great  care  must,  however,  be  exercised  by  the  cotirt  in  seeing  that  the  course 
does  not  foreclose  the  part}'  from  the  use  of  any  probative  fact  6y  argument. 
If,  after  all  suitable  administrative  precautions  against  injustice  have  been 
taken,  the  court  still  feels  that  the  jury  could  not  rationally  find  in  favor  of 
the  actor's  contention,  the  judge  may  properly  order  a  verdict  against  the 
actor  on  his  own  statement  of  it.  But  it  must  affirmatively  be  ma<le  plain  that 
the  actor  has  no  case.®^ 

tt.  Village  of  Franklin  Park  v.  Franklin,  85.  1  Chamberlayne,  Evidence,  §  400. 

231  111.  380,  83  X.  E.  214  (1907).  8S.  Grooms    v.    Xeff    Harne«ii    Co.,     (Ark. 

.Veir    ./<r«ry.— United    States    Fidelity    k  19UG)   96  8.  W.  135.     See  alno  Crean  v    Mc- 

Guaranty  Co.  v.  Donnelly,  61  All  445  (1905.)  Mahon,  106  Md.  507,  68  Atl.  265  (1007). 

Sew   York. —  Harding   v.    Roman   Catholic  S7.  White    v.    Wilmington    City    Ry.    Co., 

Church  of  St.  I'eter,  188  X.  \.  631,  SI  X,  E.  .Del.  Super    1006)   63  Atl.  931. 

1165    (1907)    [judgment  affinned,  90   X.   Y.  86.  Oates  v.  Union  R.  Co.,  27  R.  T.  499,  63 

Suppl.  945,  113  App    Div.  685  (1906)  J.  Atl.  675   (1906). 

88.  Georgia. —  Williams  Mf^;.  Co.  t.  Warner  89.  Jnfra,  §§  544  ei  seq. 

Sugar  Refining  Co.,  125  Ga.  408,  54  8.  E   95  90.  Ewen  v.  \\  ilbor,  208  111.  492,  70  X.  E. 

n906).                                                               ;  575     (1004)      [affirming    90     111.    App.     132 

JUinoiM. —  Marshall  v.  Gross,  etc.,  Co.,  184  (1901)];   Foy  v.  City  of  Winston,  135  X.  C. 

Ml  421,  56  X.  E.  807   i  1900).  439,  47  S.  E.  466  (1904). 

Vetr    York, —  darding  v.    Roman   Catholic  Suggeition  by  Court.    The  judge  may  per- 

(lnirch  of  St    Peter.  00  X.  Y.  Suppl.  945»  113  oeive    that,    aBKUming   everything   the   party 

App    Di7.  685  (1906).  asking  relief  alletres  in   his  pleadings  to  be 

I'nited  State*. —  l.«each  v.  Burr.  188  L.  S.  true,  there  is  no  aspect  of  the  matter  in  which 

.=^^0.  23  Sup.  393   (1902).     S«»e  contra.  Annis-  he   is  entitled   to   recover.     If  so,   the  court 

Ion,  etc.  Hank  \.  Committee.  121   \.  C.  106,  may  suggest  the  difficulty,  atia  ttponte  and 

109.  28  S  E.  134  ( 1807 ) .  entertain  a  motion  to  direct  a  verdict      Rohin- 

84.  People  v.   Warren.    122   Mich.   541,   81  son  Humphrey  Co   v   Wilcox  County.  129  Ga. 

N.  W.  360  rand  cases  cited)   (1899)  :  Sparf  v.  104,  58  S.  E.  644  (1907). 

U  55,  156  C.  S.  51,  177,  15  Sup.  278  (1894).  91.  1  Chamherlarne.  Evidence,  §  401 

But  see  contra.  Com.  v.  Magee,   12  Cox  Or.  92.  Brown  v  District  of  Columhia.  20  .\pp. 

549  (1873).  D.  C.  273    (1907).    Where  in  an  action  for 
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§  196.  [Bight  to  fhe  Use  of  Season] ;  Party  Moving  May  Be  Bequixed  to  Bestb^s 

—  By  an  analogy  to  the  rule  employed  by  the  court  in  dealing  with  demurrers 
to  evidence,®^  a  party  moving  that  the  action  be  withdrawn  from  the  jury 
should  rest  his  case,  introducing  no  evidence.  It  was  early  contended  that  by 
introducing  evidence  on  his  own  behalf  a  party  waived  the  ri^jit  to  make  a 
motion  to  withdraw.*^  While  this  has  not  prevailed  generally,***^  time  of  pass- 
ing upon  a  motion  to  withdxaw  from  the  jury  is  clearly  a  question  of  adminis- 
tration^ and  the  presiding  judge  may  decline  to  act  on  such  a  motion  until 
after  the  entire  evidence  has  been  introduced,**^  unless  the  party  moving  shall 
be  willing  to  rest  his  case,  foregoing  the  privilege  of  introducing  evidence  on 
his  own  behalf.**** 

§  197.  [Bight  to  the  Use  of  Beason] ;  Nominal  or  Actual  Verdicts.^ —  If  the 

reason  for  directii^g  ^  verdict  against  the  actor  be  the  weakness  of  his  case,  the 
proper  verdict  is  one  of  nonsuit  ^  or  default ;  especially  where  the  nonactor 
produces  no  sutBcient  evidence  in  support  of  his  own  contention.^  On  the 
other  hand,  should  the  result  be  due  to  the  affirmative  strength  of  the  nonactor's 
case,  he  is  entitled  to  a  verdict  in  his  own  favor. 

§  188.  [Bight  to  the  TTse  of  Beason] ;  Effect  of  Waiver.^ —  Failure  ta  raise  a 
question  as  to  the  sufficiency  of  the  evidence  to  warrant  a  verdict  for  a  par- 
ticular party  before  the  evidence  is  closed  amounts  to  a  waiver  of  the  objec- 
tion."* A  previous  request  to  direct  a  verdict  does  not  preclude  a  party  from 
requesting  to  have  the  case  submitted  to  the  jury ;  ^  but  such  a  course  may 
constitute  a  waiver  of  the  motion  to  withdraw.*     A  motion  to  direct  a  verdict 


wrongful  death,  the  opening  statement  of 
plaintiflf's  csLne  by  her  counsel  was  defective 
only  in  that  it  fell  short  of  stating  facts  suf- 
ficient to  warrant  plaintiff's  recovery,  but  no 
fact  indicating  a  complete  defense,  or  show- 
in*]:  at!irroativelv  that  there  was  no  cauHC  of 
action,  was  stated,  it  was  error  to  direct  a 
tinal  jiidifment  on  the  merits  for  defendant  on 
surli  staiement.  I\e<ldintf  v.  Puifet  Sound  Iton 
&   Steel   Works,  iMi   Wanh.  642,  70  Pac    308 

98.  1  Chamberlayne.  r  videnoe,  §  402. 

94.  fitipra,  §§  50  et  serf. 

95.  Rarahasic  v.  Kabat,  91  ^td.  53,  46  Atl. 
rn;  MftOO)  •  state  v.  Oroves.  11 «  N.  C.  822, 
K24.  25  S.  E,  810  (18ft«)  :  Purnell  v.  Ky  Co., 
122  N.  C.  832,  835,  2«  S.  K.  053  (180*^).  But 
see  North  Carolina  Stat.  1800,  o.  131. 

96.  Stephen  v.  Scott«  43  Kan.  285  n800). 
**The  defendant,  by  putting  in  it<«  evidence 
took  the  chance  of  aiding  the  plaint iHTV  case; 
but  it  is  not  thereby  deprived  of  the  ri^ht  to 
ask  the  court  to  direct  a  verdict  on  all  of 
the  evidence."  Weber  v.  Kansas  City,  «tc., 
CSo.,  100  Mo.  194  (1999). 


97.  Kaley  v.  Van  Ostrand,  (Wis.  W08) 
114  N.  W.  817;  Robertson  v.  Perkins,  129  U. 
S.  233  (1888). 

98.  Columbia,  etc.,  Ry.  Co.  v.  Hawthorne, 
144  U.  S.  202  (1891). 

99.  1  Chamberlayne,  Evidence.  §  403. 

1.  Equitable  Mfg.  Co.  v.  J.  B.  Davis  Co., 
130  Ga.  67,  60  S.  E.  262  (1908). 
•  8.  Rothenberg    v.    Rosenberg,    108    N.    Y, 
SuppJ.  678,  .57  Misc.  653  (1008). 

3.  1  Chaml>erlayne,  Evidence,  §  404. 

4.  Elwell  v.  Roper,  7:  X.  H.  58.5,  58  Atl. 
507  (1004).  This  has  been  put  into  the 
somewhat  misleading  form  of  saying  that  a 
failure  to  move  to  dismiss  the  complaint  at 
the  close  of  plaintifTs  case,  or  of  the  whole 
cuse,  is  an  admission  that  there  is  a  question 
of  fact.  Happ  v.  Hutchinson  Stair  Elevator 
Co..  87  N.  Y.  Suppl.  450   (1004). 

5.  Seddon  v.  Tagliabue,  08  N.  Y.  Suppl. 
236,  50  Misc.  I.i6   ilOOfi). 

8.  Chicago  X'nion  Traction  Co.  v.  O'Donnell, 
113  111.  App.  250  (1004)  lagirmed  in  211  111. 
849,  71  N.  E.  1015]. 
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§§  199-201 


in  favor  of  the  moviiig  party  maj,  until  acted  upon,  be  itself  withdrawn.^ 
Where  the  judge  has  acted  on  the  motion,  it  is  then  too  late  to  withdraw  it  and 
ask  fo^  a  jur^  trial.^  • 

§  199.  [SigV  to  the  Vie  of  Keasoi^];  Aietion  of  Appellate  Crarts.^^ — The 
order  directing  a  verdict  being  a  ruling  on  matter  of  law  ***  the  appellate  court 
may  pass  upon  it  as  upon  other  questions  of  a  legal  nature. ^^  Where  it  has 
been  ruled  by  the  trial  court  that  there  is  no  sufficient  evidence  to  support  a 
verdict  for  the  actor  and  the  appellate  court  differs  in  opinion,  error  may  be 
declared. 

§  800.  [Kight  to  the  TTte  of  Beason] ;  Effect  of  Euliags  on  Evidence.^^ —  j]^^ 
irrationality  of  finding  in  favor  of  a  given  contention  may  have  been  caused 
by  the  fact  that  the  presiding  judge  has,  ^lade  rulings  ^l^ich  have  had  the 
effect  of  excluding  Important  portions  of  the  party's  proof.  But  in  an  appel-* 
late  court  these  rulings  on  the  admissibility  of  evidence  are  themselves  open^ 
in  most  cases,  to  review.  An  order,  holding  erroneous  a  rejection  of  impor- 
tant evidence,  may  involve  in  it  the  ruling  of  the  trial  court  directing  a  ver- 
dict against  a  contention  which  was  rendered  irrational,  i.e.,  illegal  of  adop- 
tion, as  the  basis  of  the  court's  action  by  reason  of  the  rejection.  The  trial 
judge  may  anticipate  the  action  of  the  appellate  court  by  refusing  to  consider 
in  ordering  a  verdict  any  evidence  already  improperly  admitted.^^ 

§  801.  [Bight  of  the  TTse  of  Season];  Judge  Sitting  as  a  Jnry.i^ — Where  a 
judge  sits  as  a  jury  for  the  determination  of  issues  of  fact',  a  party  is  as  clearly 
entitled  to  the  use  by  him  of  the  reasoning'  faculty  as  he  wotild  be  entitled  to 
insist  upon  its  exercise  by  a  jury.  It  is  not,  for  example,  reaonable  that  a 
judge  so  sitting  should  reject  evidence  upon  a  material  issue  on  the  ground 
that  it  is  cumulative, ^'^  arid  then  deciding  that  issue  in  favor  of  the  other  side. 
Where  but  one  rational  conclusion  can  be  drawn  from  the  evidence  a  party 
may  properly  move  that  a  verdict  be  directed  by  the  judge  in  favor  of  that  re- 
sult, as  he  might  do  in  a  jury  case."     If  there  be  such  evidence  that  a  finding 


7.  Oavath  v/  Baylis.  99  Kf.  Y.  Suppl.  973, 
113  App.  Div.  666  (1006^). 

8.  ^lomon  v.  Levine,  54  Misc.  (N.  Y.)  270, 
104  N.  Y.  Suppl.  443  ( 1907 ) .  Counteroldiim. 
—  y^liere  defendant  pleaded  a  counterclliim, 
and  on  the  condtuion  of  plaintifr»  evidence 
procured  an  order  directing  a  verdiot  for  de- 
tendant  on  plaintiff's  cause  of  action,  he  is 
not  entitled  thereafter  to  introduce  evidence 
of  his  counterclaim,  as  the  order  concluded  the 
trial,  and  defendant  by  movinir  for  a  directed 
verdict  waived  a  hearing  on  his  counterclaim. 
Miller  v.  McGannon,  (Neb.  1967)  113  N.  W. 
170. 

9.  1  C]iamber]a(pi«»  Evidence,  §  466. 


10.  SufMra,  §  188. 

11.  Sunderland  V.  Cowan,  (Md.  1907)  67 
Atl.  141. 

12.  I  Chamberlayne,  Evidence,  §  406. 

13.  Townsertd  v.  Greenwich  Ins.  Co.,  178 
N.  Y.  634,  71  K.  K.  1140  (1904)  [affirming 
86  N.  Y.  App.  Div.  323,  83  N.  Y.  Suppl.  909 
(1003)]. 

14.  1  Chamberlayne,  Evidence,  $  407. 

15.  Brown  v.  Cohen,  96  N.  Y.  Suppl.  116 
(1006). 

16.  Foskett,  etc.,  Co.  v.  Swayne,  70  Conn. 
74,  38  Atl.  893  (1897) ;  Lee  ▼.  Callahan,  84 
N.  Y.  Suppl.  167  (1903). 
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Pbotect  Substantive  Kightjs. 
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of  fact  might  rationally  have  been  made  in  either  way,  it  is  error  to  dismiss, 
summarily,  the  action.^'  Where  there  is  a  conflict  in  the  testimony,  the  court 
must  judge,  of  necessity,  as  to  the  eredibility  of  the  witnesses.^** 

§  202.  Bight  to  Judgment  of  Court  or  Jujy.^^ — A  party  has  a  right  under 
the  substantive  law  to  insist  not  only  that  each  branch  of  the  mixed  tribunal 
of  judge  and  jurj-  shall  exercise  correct  reasoning  in  counection  with  his  case 
—  that  all  their  acts  shall  be  reasonable  or  reasoned  acts;  *'^  his  right  extends 
to  a  demand  that  the  reasoning  faculty  shall  be  applied  to  any  particular  por- 
tion of  his  case  by  that  part  of  the  tribunal  to  which  the  law  has  assigned  its 
consideration.  In  the  enjoyment  and  exercise  of  this  right  it  is  the  adminis- 
trative duty  of  the  presiding  judge  to  protect  the  litigant. 

» 

* 

§  208.  [Right  to  Judgment  of  Court*'  or  Jury] ;  Performance  of  Functions  by 
Judgc.21 —  A  party  is  entitled  to  insist  upon  a  discharge  by  the  presiding  jus- 
tice of  his  customary  judicial  functions.  It  is  the  litigant's  right  to  ask  that 
the  court  pass  upon  the  competency  of  evidence.*^  The  judge,  therefore,  will 
exercise  his  duty  of  making  preliminary  findings  of  fact;  he  will  not  delegate 
this  power  to  the  jury.  Xor  will  he,  in  general,  so  discharge  his  administrative 
duties  as  to  leave  questions  of  law  to  them.**  So  the  construction  of  a  written 
contract  cannot  properly  be  left  to  the  jury.*^  Still,  where  no  ditference  of 
opinion  can  well  arise  as  to  the  meaning  of  the  rule  of  law,  no  serious  adminis- 
trative error  has  l^een  committed  where  the  jury  are  referred  to  the  law  rather 
than  directed  as  to  it.  It  is  not  error,  therefore,  when  an  ordinance  has  been 
duly  proved,  and  its  terms  are  plain,  for  the  court  to  charge  the  jury  that  they 
are  to  determine  what  the  ordinance  is,  and  whether  it  has  been  violated.** 


§  204.  [Eight  to  Judgment  of  Court  or  Jury] ;  Waiver.*«—  The  right  of  in- 
sistence upon  discharge  of  functions  by  the  appropriate  branch  of  the  tribunal 
may  be  waived,  either  expressly,  or  by  conduct.*^ 


17.  \eB8  V.  March,  (Minn.  1»05)  104  N.  W. 
242;  Weisljer^r  v.  Martin.  86  K.  Y.  Suppl. 
115  (1904).  Such  a  rulinf?  does  not  amount 
to  a  withdrawal  by  the  jud^  from  himaelf 
as  a  jury  of  any  portion  of  the  evidence  in  the 
case.  Kansas  City  ex  rel.  Neill-v.  Askew, 
105  Mo.  App.  84,  79  S.  W.  483  ( 1904).  In  an 
action  tried  to  the  court,  it  has  no  right  to 
dismiss  the  same  without  findings  on  the 
ground  that  plaintiff  has  failed  to  establish 
a  cause  of  action,  except  where  the  evidence 
for  plaintiff  would  not  have  justified  findings 
in  his  favor.  Ness  v.  March,  (Minn.  1905) 
1(K  N.  W.  242. 

18.  Miller  v.  Piatt,  33  Pa.  Super.  Ct.  547 
(1907). 

19.  1  Chamberlayne,  Evidence.  §  408. 


to.  Supra,  §§  179  ei  teg. 

21.  1   Chamberlayne,  Evidence,  §  409. 

St.  Com.  v.  Culver,  126  Mass.  464,  466 
(1879) ;  Bartlett  v.  Smith,  11  M.  &  W.,  463 
(1843). 

28.  Chicago,  etc.,  Ry.  Co.  v.  Walker,  127 
111.  App.  212  1 1906) :  Outhouse  v.  Baird,  106 
2s.  Y.  S.  246,  121  App.  Div.  556  (1907)  ;  Trace- 
well  v.  Wood,  County  Court, ^,52  S.  E. 

ia5  (1905). 

24.  Standard  Mfg.  Co.  v.  Slaughter.  122  III. 
App.  479  (1905). 

25.  Thomasson  v.  Southern  Ry.,  72  S.  C. 
1.  51  S.  E   443   (1905). 

96.  1  Chamberlayne.  Evidence,  §  410. 
27.  Thus,  for  example,  the  right  to  treai 
the  question  of  contributory  negiigenee  as  one 
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§  806.  IBigbt  to  Judgmrat  of  Court  or  Jury];  Oeteral  Kight  to  Tiiry 
Witaflues  not  Permitted  to  Beasoa.^^' — '  It  is  an  ess^iitiat  part  of  this  right  to 
insist  upon  performance  of  judicial  function* by  the  appropriate  branch  of  the 
mixed  tribunal  that  the  judge  should  not  only  protect  his  own  province  of 
judging  from  invasion  by  the  jury  and  himself  refrain  from  interfering,  by  an 
extension  of  his  own  province,  from  invading  the  field  of  the  jury's  judicial 
action ;  he  is  also  required  to  protect  his  own  reasoning  function  and  that  of 
the  jury  from  invasion  by  the  exercise  on  the  part  of  witnesses  of  their  reason- 
ing  faculties  —  their  •'  opinions/'  so-called.  It  is,  therefore,  within  the  scope 
of  the  present  principle  of  administration  that,  except  in  case  of  reasonable 
necessity,  the  province  of  the  jury  in  drawing  the  final  inferences  of  fact  should 
not  be  invaded  by  the  inference,  conclusions  or  judgment  of  witnesses.*^® 

§  206.  [Bight  to  Judgment  of  Court  or  Jury] ;  A  Strongly  Entrenched  Right.^^ 
—  Entirely  apart  from  this  principle  of  administration,  which  forbitls  wit- 
nesses to  reason,  except  so  far  as  is  necessary,  and,  in  a  sense,  behind  and 
above  it,  stands  the  substantive  right  of  a  litigant  to  a  trial  by  jury.  Within 
its  appropriate  scope,  few  of  the  rights  of  a  litigant  are  so  strongly  entrenched 
in  the  substantive  law.  The  original  conception  of  the  right  to  a  trial  by  jury 
is  of  ancient  date  and  a  matter  of  gradual  evolution,  in  which  no  distinct  steps 
are  traceable.^ ^  The  right  was  claimed  and  conceded  prior  to  Magna  Charta,®* 
and  it  was  confirmed,  as  is  commonly  sup{)Osed,  by  that  famous  historical  docu- 
ment.^^  The  American  colonists  took  it  from  England  as  the  palladium  of 
the  liberties  of  Englishmen.*^ 

§  207.  [Kight  to  Judgment  of  Court  or  Jury] ;  Federal  Constitation.^t^ —  The 
provisions  of  the  Constitution  of  th€|  United  States  relating  to  the  right  of  trial 
by  jury,  extend  only  to  common  law  actions  in  the  federal  courts.*®  The  consti- 
tutional guaranty  does  not  apply  to  causes  in  equity  or  admiralty;*''  or  af- 
fect proceedings  in  the  state  courts. "^^     The  interpretation  limiting  the  right 

of  law  IB  w&ired  where  the  defendant  has  94.  Denver  v.  Hratt,  28  Colo.  129«  63  Pae. 

paused  such  question  to  be  submitted  to  the  40«;  (J 900) ;  MeRae  v.  Qrand  Rapids,  etc.,  R: 

jury  as  one  of  fact     Chicago  City  Ry.  Co.  v.  Co,  93  Mich   399,  63  N.  W.  561,  17  L.  R.  A. 

Nelson,  116  111.  App.  609   (1904)  750  (1892). 

28.  1  Chambevlayne,  Evidence,  §  411.  86.  1  Chamherlayne,  Evidence,  §§  413-418. 

39.  Infra^  §§  672  el  aeq.  36.  The  courts  of  the  United  States  include, 

30.  1  Chamherlayne,  Evidence,  §  412.  however,  as  the  term-tis  used  in  this  connec- 

81.  ific^^aii.— McKae   v.    Orand    Rapids,  tion,  those  of  the  District  of  Columbia.    Capi- 

etc,  R.  Co,  93  Mich.  399.  53  N.  W.  661,  17  tal  Traction  Co.  v.  Hof.  174  U.  S.  1,  19  Sup. 

I  R.  A.  750  (1892).  St.  580,  43  L.  ed.  873  (1898). 

\  ew  Jersey, —  Brown  ▼.  State,  62  N.  J.  L;  87.  Home  Ins.  Co.  v.  Virginia-Carolina,  etc., 

666.  42  Atl.  811  (1899).  Co,  109  Fed.  681    (1901):  Motte  v.  Hennett, 

38.  People  v.  Harding^  53  Mich  >  48,  481,  17  Fed.  Cas.  No.  9,884,  2  Fish.  Pat.  Cas.  642 

18  N  W.  555,  19  N.  W.  155,  51  Am.  Rep.  95  (1849). 

(1884)  88.  Foster  v.  Jackson,  57  Ga.  206  (1876). 

33.  Broini  v  «t»^r..  fi.2  >j.  j.  l.  666,  42  Atl.  Neifi    Vorfc.— /n    re   Newcomb,    18    N.    Y, 

«1I  .'HOOi  :  Protfatt  Jiitv  Tr.  §  24;  4  Black-  SuppI    10  MSOl) ;  Hall  v.  Armstrong,  65  Vt. 

stone  Comm.  349.  421,  26.  Atl.  692,  20  L.  R.  A.  366    (1893)) 
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80  guaraateed  as  confined  to  cases  ^bere  a  jury  miglit  have  been  claimed  at 
commou  law,  has  been  adopted  in  the  federal  as  well  as  in  the  state  courts.^ 
Such  provision;)  do  not,  in  the  lea^t,  abridge  the;  right  of  the  states  to  deal  with 
the  question  of  trial  by  jury  as  they  may  see  lit.**' 

The  term  ''  jury/'  as  used  in  the  Federal  Constitution,  is  the  common  law 
petit  jury  of  twelve,  Providing  a  jury  of  a  smaller  number,  e,g.,  six,*'  is 
not  a  compliance  with  this  provision. 

§  208.  [Bight  to  Judgment  of  Court  or  Jury] ;  State  Constitutionfl.^^ —  jn  all 

state  constitutions  the  right  to  a  trial  by  jury  is  regarded  as  existing  and  the 
constitution  purports  only  to  forbid  making  change.  The  fundamental  rule 
is  that  vvbere  the  right  existed  to  a  trial  by  jury  at  the  time  of  the  adoption  of 
the  constitution,  it  exists  at  the  present  time,*^  and  not  otherwise.** 

§  209.  [Right  to  Judgment  of  Court  or  Jury] ;  Scope  at  Common  Law.^^ —  At 

common  law  the  fuuction  of  the  jury  is  confined  to  an  issue.***  The  right  to  a 
trial  by  jury  was,  as  a  rule,  restricted  to  actions  at  law  in  which  there  was  an 
issue  of  fact  raised  by  means  of  pleadings.*"  In  actions  at  law  in  contract, 
tort,  replevin,  real  actions,*^  and  the  like,  where  the  use  of  a  jury  was  cus- 
tomary at  common  law,  the  right  is,  as  a  rule,  secured  to  litigants  by  American 
constitutions  or  other  statutes,  state  or  federal. 

Venue. —  Trial  by  jury  means  trial  by  jury  in  the  county  where  the  alleged 
offense  was  committed.*® 

Court  May  Allow  Jury  Trial. —  That  the  judge  may,  in  exercise  of  his 


Pearson  v.  Yewdall,  95  U.  S.  294,  24  L.  ed..436 
(1877). 

39.  The  right  to  trial  by  jury  does  not 
extend  to  consular  tx>urts,  in  re  Ross,  140  U. 
8.  453,  U  Sup.  U.  SOT.  35  L.  ed.  581  [af- 
firming 44  Fed.  IS5  ( ISOO)  ( 1891)  ] ;  but  does 
apply  to  criminal  cases,  Bettge  v.  Terr.,  17 
Okl.  85,  87  Pac.  897  i  1906)  ;  and  to  cases 
removed  from  the  State  courts  to  the  Federal 
courts,  Phillips  v.  Moore,  100  U.  S.  208,  25 
L.  ed.  603  (1879).  It  does  not  apply  how- 
ever to  special  proceedings  which  did  not 
exist  at  common  law  as  the  exportation  of 
Chinamen,  U.  S.  v.  Ngum  Lun  May,  153  Fed. 
209   (1907). 

40.  Keith  v  Henkleman,  173  111.  137,  50 
N.  E.  692  ( 1898) ;  Shaw  v.  Silverstdn,  21  R. 
I.  500,  44  Ml  931  (1899). 

United  fftat09. —  Pearson  v.  Yewdall,  95  U. 
S.  294,  24  L.  ed.  436  ( 1877 ) . 

41.  Oius  V.  United  States,  (Alaska  1905) 
141  Fed.  956.  73  C.  C.  \.  272. 

42.  1  ('hamberlayne.  Evidence,  §$  41^*  ^^O. 
48.  East  Kingston  v.  Towle.  48  N.  H.  57, 

97  An.  Dec.  575,  2  Am.  R«p.  174  (1868). 


Penn«yit7iwm.— Rhines  v.  Clark,  51  Pa.  St. 
96   <1863) 

44.  People  v.  City  of  Alton,  233  III.  542,  84 
N.  E.  664  (1908). 

45.  1  Chamberlayne,  Evidence,  §§  421,  423. 

46.  Hupra,  §  121. 

47.  Pennsylvania. —  Clone    v.    Arletii,    162 
Pa.  St.  550,  29  Atl.  862  (1894). 

South  CaroHna. —  Gregory  t.   Dueker,   31 
S.  C.  141,  9  8.  E.  780  (1889). 

48.  Lee  v.  Conran,  213  Mo.  404.  Ill  S.  W. 
1151    (1908)    (alluvial  deposits.) 

Compulsory  KefereBcet.— The  judicial  ma- 
chinery at  the  time  of  the  -adoption  of  various 
state  constitutions  included  a  provision  for 
the  ordering  of  a  compulsory  reference  where 
there  is  a  long  and  complicated  account. 
Such  an  order,  therefore,  does  not  violate  the 
right  to  trial  by  jury.  Roughton  v.  Sawyer, 
(N.  C.  1907)  56  S.  E.  480;  Smith  v.  Kunert. 
(N.  D.  1908)    115  N.  W.  76. 

49.  People  v.  Brock,  149  Mich.  464,  112  N. 
W.  1116,  14  Detroit  Leg.  N.  606  (1907). 
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administrative  powers,  employ  a  jury  in  cases  where  such  a  tibial  cannot  be 
claimed  as  of  right,  is  undoubted.^^  , 

§  210.  [Bight  to  Judgment  of  Court  or  Jury] ;  Judicial  Powers  Beserrtd.^^ — 

The  power  of  the  presiding  judge  to  set  aside  verdicts,*^-  order  nonsuits  *^  or 
other  verdicts,^^  award  sentence  •'^^  and  perform  the  other  functions  of  his  judi- 
cial office,  are  not,  in  the  absence  of  express  provisions,*^  affected  by  these 
enactments  regarding  jury  trial. 

The  power  of  the  eovurt  to- perform  its  ordinary  common  law  judicial  func- 
tions, e.g.,  receive  pleas  of  guilty,*^  determine  the  nature  of  the  offense  thus 
admitted,^  in^tmct  jury  as  to  grades  of  crime, *^^  arid  the  like,^*^'  is  not  affected 
by  the  constitutional  guaranty  of  a  jury  trial.  Such  a  right  is  not  violated 
because  few  of  the  same  race  as  the  accused  were  put  on  the  jury.*^  >*o  right 
to  a  jury  trial  is  infringed  by  permitting  the  judge,  rather  than  the  JMty'j  to 
determine  on  the  punishment  for  crime."^ 

llie  right  of  an  appellate  court  to  order  a  lower  court  to  impose  a  lesser 
sentence  than  that  of  which  the  accused  stands  convicted  is  not  inconsistent 
with  a  right  to  trial  by  jury.  Such  a  court  may  lawfully,  for  example,  reduce 
a  conviction  of  murder  in  the  second  degree  to  one  of  manslaughter.**** 

§  211.  [Bight  to  Judgment  of  Court  or  Jury] ;  Cruninal  Qases.^^ —  A  person 
cannot  be  punished  either  by  fine,  imprisonment  or  committal  to  ai>  institu- 
tion for  reformatory  purposes,®*  without  a  trial  by  jury  —  in  any  case  where, 
at  common  law,  a  person  so  accused  would  have  had  a  right  to  claim  a  jury."® 

50.  McLean  v.  Tompkins,  IS  Abb.  Pr.  24  62.  State  v.  Eubaukfi,  199  Mo.  122,  97  S.  W. 
(18.37)  876   (1906). 

51.  I  ChamlwrlayDe,  Evidence,  §§  424-428.  68.  Darden  v.  State,  80  Ark.  295,  97  S.  W. 

52.  6i/pr0t,  $§  133  ei  seq.  449  ( 1906). 

52.  Bohn  v    Pacific  Electric  Ry.  Co.,   (Cal.  64.  1  Cliamberlayne,  Eviden(*e,  §§  426-428. 

App.  1SH)7)  91  Pac.  113;  New.  Kn^rland  Trust  65.  Pugh  v.  Bowden,  54  Kla.  31)2.  45  So.  499 

Co.  T.  TSofiton  Elevated  Ry.  Co.,  181  Mass.  223,  (1907).    Tbe  power  to  c<miiiiit  an  infant  to 

W  X   E.  769  (1006).  a  reformatory  institution  lia#,  however,  been 

54.  Tilley  v.  Cox,  119  Ga.  867,  47  S.  E.  219  held  to  be  not  so  mneh  in  the  nature  of-  a 
(1904);  («unn  v.  Union  R.  Co.,  27  H.  I.  320,  criminal  as  of  an  equitable  nature.  Accord- 
62  A.  118  i  1905) .  ingly  the  accused  has  no  right  to  a  jury  trial. 

55.  E9  parte  Brown,  39  Wash.  160,  81  Pac.  Dinson  v.  Droeta,  (Ind.  App.  1007)  HO  X.  E. 
552  (1905).  32.    8uch  a  proceeding  is* not  ko  much  a  (Hal 

56.  Reed  &  McCormick  v.  Qo\d  ( Va.  1903),  as  an  effort  to  prevent  the  necessity  for  one. 
45  S.  E.  86^^  <bear  demurrers  to  evidence).  Accordingly,  a  jury  is  not  required.    (.*om   v. 

57.  HoUibaugh  v.  Helm,  (Wyo.  1905)  79  Msher.  213  Pa.  48,  62  A.  108  (1005):  State 
Pac.  1044.  V.   Packenham,   40   Wash.   403,   82   Pac.   597 

58.  People  v.  Chew  Lan  Ong,  141  Cal.  550,  <1905). 

75  Pac.  186  ( 1904) .  66.  Hughes  v.  State,  29  Ohio  Cir.  Ct.  R  237 

59.  State  v.  McPhail,  39  Wash.  199,  81  Pac.  (1907).  It  had  bcsen  held  that  any  statute, 
683  (1905).  which   subjects  an   individual  to  a   greater 

60.  Barry  v.  Tniax,  (N.  D  1904)  65  L.  R.  punishment  for  crime  without  the  verdict  of  a 
A  76Sf,  09  N.  W.  769  (order  change  of  jury  than  it  was  understood  at  the  time  of 
^enuet.  the  adoption  of  the  state  constitution  ctfiild 

61.  .Miera  ▼.  Territory,  (K.  M.  1905)  81  he  thus  inflicted,  i»  void.  Wiltnarth  v.  King, 
Pac.  586.  74  N.  H.  B12,  60  AiL  869  (1066) . 


§§  212-216 
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As  may  be  seen  elsewhere,^'^  the  legislature  may  provide  otherwise  in  case  of 
misdemeanors  and  minor  offenses/'^  But  unless  it.  has  seen  fit  to  do.  so,  the 
right  attaehJes  in  alKsuch  .in^ances.*^  .'!:,-.. 

§  212.  [Eight  to  Judgment  of  Court  or  Jury] ;  Waiver  Forbidden.  •" —  The  de- 
fendant is  not  at  liberty  to  waive  such  a  right. ^^  ISo  strong  a  course  is,  how- 
ever, intended  only  for  the  protection  of  the  accused  in  cases  of  serious  felony. 
He  may  effectively  make  such  waiver  in  cases  of  misdemeanors,  minor  offenses/^ 
or  the  Hke."'^ 

§  213.  [Sight  to  Judgment  of  Court  or  Jury] ;  Incidental  HearingB.^^ —  The 

jury  are  not  concerned  with  hearings  prior,  incidental  or  subsequent  to  the 
trial  of  the  issue,  as  in  case  of  motions  "^^  or  of  proceedings  following  the 
judgment.**^ 

§  214.  [Bight  to  Judgment  of  Court  or  Jury] ;  Special  Proceedings.^ —  Where, 
at  common  law,  a  party  was  entitled  to  a  trial  by  jury,  as  in  case  of  quo 
warranto,'^^  contempt/^  writ  of  mandate,*"  or  proceedings  of  a  similar  nature, 
he  will  be  regarded  as  having  the  same  right  under  the  statutory  or  constitu- 
tional  provisions. 

§  216.  [Eight  to  Judgment  of  Court  or  Jury] ;  Statutory  iProceedings.^^ — 

Novel  and  special  modes  of  trial  such  as  the  assessment  of  damages  on  condem- 
nation proceedings,***  the  ascertainment  of  extra  lateral  mining  rights,*^  de- 


67.  Infra,  §  219. 

68.  Bray  v.  State,  (Ala.  1004)  37  So.  260; 
Bowles  V.  District  of  Columbia,  22  App.  D.  O. 
321  ( 1003) ;  Kubach  v  8tat^  2.5  Ohio  Cir.  Ct 
R.  488   (1904). 

68.  Citj  of  Vineland  v.  Denoflio,  (N.  J. 
1907^  65  Atl.  837. 

70.  1  Chamberlayne,  Evidence,  §  427. 

71.  8tate  v.  Rea,  101  N.  W.  507  (1904); 
Jennings  y.  State,  l\4  S.  W.  402  (1908). 

7S.  Oeor^.-- Moore  v.  SUte,  124  Ua.  30, 
52  S.  E.  81  (1905)  ;  Jacobs  v.  People,  218  111. 
500,  75  X.  E.  10.34  (1905).  SimmonB  v. 
State,  75  Ohio  St   ;i46,  79  N.  E.  5.55  (1906). 

78.  Otto  V.  State  (Tex.  Cr.  App.  1905)  87 
S.  W.  698  (T^ocal  Option  Law).  See  U.  S. 
Pimef^r,  149  Fed.  474  (1907),  court  martial ; 
Broadwell  y.  United  States,  195  U.  S.  65,  Adv. 
8.  U.  8.  826,  24  S.  Ct.  49  L.  ed.  (1904),  sale 
6f  oleomarsrarine :  Kanorowski  v.  People,- 113 
111.  App.  468   (1904),  bastardy. 

74.  1  Charaberlayne,  Bvidenoe,  §§  429-^31. 

75.  Loganaport,  etc.,  R.  Co.  y.  Patton,  51 
Ind.  487  (1875) :  Pasour  y.  Lineberger.  90  N. 
C.  159  (1884) ;  Banning  y.  Taylor,  24  Pa.  St. 
280  ( 1 865 ) .  Where,  however, .  a  motion  ra  i Ree 
the  same  issue  of  fact  as  would,  if  stated  upon 


pleadings,  be  triable  by  a  jury,  one  has  l)een 
allowed.  Drea  v.  Carrington,  32  Or.  St.  595 
(1877). 

76.  Banning  v.  Taylor,  24  Pa,  St.  289 
( 1855 ) ;  McGehee  v.  Brown,  3  La.  Ann.  272 
(1848),  settling  exceptions;  Richardson  v. 
City  of  CenterviHe,  (Iowa  1908)  114  X.  \V. 
1071  (attorney's  fee) ;  Forrester  v.  l^ston  & 
M.  Consol.  Copper  &  Silver  Min.  Co.,  29  Mont. 
397,  74   Pac.   1088    (1904). 

77.  1  Chamberlayne,  Evidence,  §  432. 

78.  Metz  v.  Maddox,  189  N.  Y.  4<i0,  82 
N.  E.  507  (1907)  [order  reversed,  106  y.  Y. 
S.  702].  A  right  to  a  jury  may  be  claimed 
on  an  issue  of  fact.  Louisiana  A  Northwe»<t 
K.  Co,  V  State  (Ark.  1905),  88  S.  A\  559. 

79.  O'Neil  v.  People,  113  ill.  App.  lO", 
(1904);  Drady  v.  District  Court  of  PolV 
County,  102  N.  W.   115    (1905). 

80.  Xelson  v.  Steele  (Idaho  1906),  88  Par. 
96. 

81.  1  (liamberlayne,  Evidence,  §  433. 

8S.  Ingram  v.  Maine  Water  Co.,  98  Me 
566,  67  Atl.  893  f  1904)  :  State  v.  Jones. 
139  K.  C.  613,  52  S.  E.  240   (1905). 

88.  Hickey  v.  Anaconda  Copper  Min.  Co. 
(Mont    1905),  81  Pac.  806. 


Ill  Right  .to  Juhy.  .  §§  216, 217 

struction  of  intoxicating  liquor  intended  for  illegal  sale,^^  and  the  like  ^^  may 
or  may  not  have  the  incident  of  a  right  to  a  jury  trial,  as  the  legislature  may 
determine.         ,  t     .  . 

$  816.  [Bight  to  Judgment  of  Court  or  Jury] ;  In  what  Courts  Bight  can  be 

Claimed.^'* —  Only  in  a  "court "  as  that  term  was  commonly  understood  at  the 
common  law,  when  the  provisions  regarding  jury  trials  were  adopted,  can  such 
a  trial  be  lawfully  demanded  at  the  present  time.  The  fact  that  a  body  of  men 
as  arbitrators  ^"  are  exercising  judicial  powers  confers  no  right  to  a  trial  by 
jun'.  A  right  to  trial  by  jury,  as  usually  limited,  extends  to  all  courts  of 
general  jurisdiction  and  record  which  proceed  according  to  the  course  of  the 
common  law.^^  Thus  in  courts  of  admiralty, '^^^  courts  martial,^  divorce  courts,'*^ 
equity***  or  probate"^  as  no  jury  was  employed  at. common  law,  so  no  just 
claim  to  one  on  the  part  of  a  litigant  exists  under  the  constitutional  guaranties. 

§  217.  [Bight  to  Judgment  of  Court  or  Jury] ;  Who  Kay  Olaixa  Bight.'^ —  The 

coudition  of  the  scope  of  the  right  to  a  trial  by  jury,  as  it  existed  at  the  time 
of  the  adoption  of  the  constitution,  limits  not  only  the  classes  of  actions  in 
which,  in  the  absence  of  express  regulation,  the  right  may  be  claimed,  and  the 
court  in  which  such  right  may  be  exercised,  but  also  the  classes  of  legal  persons 
who  may  properly  claim  to  exercise  it,**^  For  instance,  where  the  state  had, 
at  conuuon  law,  no  right  to  claim  a  jury  trial  in  certain  pr<x»eedings,  none  may 
be  proi)erly  demanded  by  it  under  the  constitution.®^  Pa^rties  subsequently 
joined  to  a  pending  suit  have  the  same  right  to  a  jury  trial  as  was  enjoyed  by 
tbe  primary  parties.     Such  was  the  original  rule.*' 

Cities,  town  and  other  municipal  corporations  are  not  entitled  to  claim  a 
jury  trial,  as  they  possessed  no  right  to  one  at  the  time  of  the  adoption  of  the 
constitution.*® 

84.  Kirkland  v.  State  (Ark.  U)04),  78  S.  M.  Ross  v.  New  England  Mut  ins.  Co.,  120 
H'.  770.  Mass.  113   (1876)  :  Tucker  v.  Kdison  Electric 

85.  Parmelee  v.  Price,  208  lU.  544,  70  N.  Illuminating  Co.  of  New  York.  184  X.  Y.  548, 
E.  725  (lft04)  (liability  of  stockholder);  76  N  E..  1110  (1000);  Frank's  Appeal.  59 
Ingram  v.  Maine  Water  Co..  08  Me.  566.  57  Pa.  St.  100  (1868). 

Atl.  893  (1904)    (mills  and  miU  dams).  93.  Fay  v.  Vanderford.  154  Mass    498.  28 

86.  1  Chamberlayne.  Evidence.  §§  4.34^46  N.  E.  681    (18911;    Frierson  v.  Jenkins,  75 

87.  Barker  v.  -lackson,  2  Fed.  Cas.  No  089,  S.  C.  471,  55  S.  E.  890  (1906)  :  In  re  Welch, 
1   Paine  .'5.50    (1826).  o9  Vt.  127.  37   Atl.  250    (1896). 

88.  Vaujshn  v.  Scade.  30  Mo  600  (1860).  94.  1  Chamberlayne.  Evidence.  §§  447-449. 
80.  Oillet  V.   Pierce,   Brown   Adm.  553.   10  95.  Harris    v.    Wood.    6    T     B.    .Mon.    641 

Ked.  Cas.  No.  5,437  ( 1875) ;  Clark  v.  U.  S ,  2  (1828) ;  Dowell  v.  Boyd.  3  Smedes  k  M.  592 

Wish.    (U.   S.)    519,  5   Fed.   Cas.   No.   2837  (1844). 

nsil).  96.  In  re  New  State  House,  19  R    T.  326. 

90.  Merriman    v.    Bryant.    14    Conn.    200  33  Atl.  448   (1895). 

<1H41);     Hawson    v.     Brown.     18    Me     216  97.  LAcroix   v.    Menard.   3   Mart     (N.   S.) 

•IWl):  State  v.  Wagener,  74  Minn.  518,  77  330.  15  Am.  Dec.  161   (1825). 

V  W  424,  73  Am.  St    Kep.  369.  42  L   K.  A.  98.  Stone   v    Charlestown,    T14   Mass.  214 

749  (1R98).  (1873):    Kimball  v.   Bridgewater.  62  N.   H. 

91.  Tietzel  v.  Tietzel.  107  N.  Y.  Suppl  694  (1882);  SUte  v.  Jersey  City,  38  N.  J.  L. 
H7S.  122  App.  Div.  873    (1907). 
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The  power  of  the  legislature  to  extend  the  right  to  new  classes  of  legal 
persons  cannot  be  doubted.^®      .    . 

§  218.  [Bight  to  Judgment  of  Conrt  or  Jury];  Beasonable  Limitations  Per- 
mitted; Dttinand.'*-^ The  legislature  may, 'with  entire  propi'ietyj  re(jiiip6'  tf' liti- 
gant to  avail  himself  of  a  right  to  jury  trial  under  reai>onablc  conditioifi.'  It 
may,  for  example,  properly  be  provided  that  one  entitled  to  a  jury  trial  should 
specifically  demand  it^^  within  a  limited  reasonable  time.  •  Unless  application 
for  a  jury  is  made  within  the  time  spe<?itied,  tho  tight  will  be  deemed  to  have 
been  waived.^  A  similar  result  may  be  prescribed  by  statute.*  Failure  to 
claim  in  time  as  to  certain  of  several  defendants  is  not  cured,  as  to  them,  by 
a  seasonable  claim  mad«  by  the  others. ** 

When  one  party  seasonably  claims  a  jury  trial  he  preserves  the  rights  of 
both  parties  and  cannot  later,  by  withdrawing  iis  claim  or  waiving  it,  prevent 
a  JTjiry  trial,  uplfess  his^  o||ppngpt  also  consents.^  ■  •  ^ 

§  219.  [Bight  to  Xadgment  of  Conrt  or  7nry];  Minor  (hriminal  Offenses.^ — 

Misdemeanors  may,  in  the  discretion  of  the  legislature,  be  tried  without  a 


.8 


jury 

§  220.  [Bight  to  Judgment  of  Court  or  Jury] ;  Payment  of  Jury  Fees.^ —  It  is 
not  um'easonable  that  a  party  who  claims  a  jury  should  he  required  to  deposit 
a  reasonable  sum.  uot  exceeding  the  amounts  actually  paid  the  jury,  as  a  con- 
dition precedent  to  the  allowance  of  his  ri^t  to  a  jury  trial  in  a  municipal  ^^ 
or  other  inferior  court.  The  same  requirement  may  be  made  on  each  continu- 
ance of  such  a  jury  trial  granted  at  the  request  of  a  party.^^ 

» 

§  221.  [Bight  to  Judgment  of  Court  or  Jury] ;  Bestricted  Appeals.^^—  It  is  a 
reasonable  regulation  upon  the  right  to  a  jury  trial  that  a  court  of  first  instance 

Misc.  (X.  Y.)  614,  104  N.  Y  Suppl.  867 
(1007). 

6.  Elmore  V.  New  York  City  Ky.  Co.,  51 
Misc.  (N.  Y.)  675,  100  N.  Y.  Sxippl.  1019 
(1006);  AUwortli  V.  Interstate  Conso!  Ry. 
Co.,  27  R.  I.  106,  60  Atl.  S34  (19U5). 

7*  1  Chamberlax'ne.  Evidence,  §§  452.  4.53. 

8.  People  V.  Flaherty,  110  N.  Y.  App.  Div. 
462,  104  N.  Y.  Suppl.  17S  (1907). 

9.  I  Chamberlayne,    Evidence,   §   454. 
10^  Williams  v.    Gottschalk,   231    111.    175, 

83  N.  E.  141  (1007)  ($6);  Humphrey  ▼. 
Eakley,  72  N.  J.  L.  424,  60  Atl.  1097  (1905) 
[affirmed  in  65  Atl.  1118  (1907)]:  Cohen 
V.  New  York  City  Ry.  Co.,  106  N.  Y.  Suppl 
561,  121  App.  Div.  803  (1907)  ($4.50  per 
day). 

11.  Cohen  v.  New  York  City  Ry  Co,  106 
N.  Y.  JSuppl.  561.  121  App.  Div.  803  (1907). 

IS.  1  Chamberlayne,  Eridence,  §  455. 


259    (1876);    Darlington   v.   New   York,   31 
N.  Y.  164,  88  Am.  Dec.  248y  28  How. 

.  99.  /n  re  New  State  House,  19  R.  I.  326, 
33  Atl.  448   (1895). 

1.  1.  Chamberlayne,  Evidegoce,  §§  450,  451. 

.8.  Maddux  v.  Walthall,  141  Cal.  412,  74 
Pac.  1026  (1903) ;  Miller  v.  Georgia  R.  Bank, 
120  Ga.  17,  47  ^J.  E.  525  (1904):  People  v. 
Halwig,  84  N.  Y.  Suppl  221,  41  Misc.  Rep  227 
(1903). 

8.  Hammond  v.  State  (Ala.  1908),  45  So. 
654:  Stafford  v.  State  (Ala.  1908),  45  So. 
673;  Mills  &  Williams  v.  Ivey,  3  Ga.  App. 
557,  60  S.  E.  299  (1908). 

4.  Ross  V.  McCaldin*  (107  N.  Y.  S.  381, 
123  App.  Div.  13  (1907)  ;  Ettlinger  v.  Trus- 
tees of  JSaik>rs'  Snu^  Harbor,  etc.,  107  N.  Yi  6. 
779,  122  App,  Div.  681  (1907). 

5.  Spencer  v.   AdanM  Dry  Goods  Co.,  54 
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§§  222-'224 


should  bear  and  determine  is3ue0  of  fact;,  in  civil  actions  involving  a  limited 
amoantj  in  quasi  criminal  actions,  as  those  for  forfeiture  of  liquor  kept  con- 
trary to  law,^^  and,  in  criminal  cases,  on  misdemeanors  or  minor  crimes;  .^*: — 
provided  that  the  party  is  given,  as  of  right,  an  appeal  to  a  higher  court  in 
which  a  trial  by  jury  is  preserved  to  him.  Under  both  the  state  and  federal  ^^ 
constitutions,  such  an  appeal  does  not  satisfy  the  right  under  consideraticn  in  a 
case  of  treason,  felony  or  other  serious  crime.  While  this  appeal  must  be  as 
of  right,  it  need  not  be  unconditioned  or  unlimited.  The  legislature  may  pro- 
vide certain  reasonable  restrictions.  For  example,  the  appellant  may  be  re- 
quired to  content  himself  with  a  hearing  upon  the  matters  which  he  specifies  on 
his  appeal. 


in 


§  222.  [Sight  to  Judgment  of  Court  or  Tury] ;  Unreasonable  limitationa  TTn- 
constitutional.^^ —  The  const itu,tionajl  provision,  is  violated  by  ,any  monetary 
qualification  likely  to  prove  an  unreasonable  impediment  upon  the  right  to  a 
jury  trial ;  e.g.,  that  the  claim  must  amount  to  at  least  $50.^^ 

§  223.  [Sight  to  Judgment  of  Court  or  Jury];  Waiver  and  EstoppeL^^ — A 
waiver  may  be  created  not  only  by  express  agreement,^  but  by  failure  to  claim 
a  jury  at  a  proper  time,  neglecting  to  appear  at  the  trial,^*  or  otherwise  evi- 
dencing an  intention  not  to  claim  a  jury.^^ 

§  224.  Eight  to  Confrontation.^^ — Prominent  among  rights  with  which  the 
substantive  law  has  endowed  a  litigant  is  that  of  confrontation;  —  the  privi- 
lege of  meeting  the  witnesses  against  him  face  to  face.  In  other  words,  the 
object  to  be  secured  is  that  the  witness  should  give  his  evidence  in  presence  ^* 


18.  Stahl  V.  Lee  (Kan.  1005),  80  Pac.  983. 

14.  Little  V  ^tate,  123  Ga.  50.3,  51  S.  E. 
501  (1905);  Stone  v.  City  of  Paducah,  27 
Ky.  L.  Kep  717,  86  S.  \V.  531  (1005): 
i^tate  V.  Lytle,  138  X.  C.  738,  51  S.  E.  66 
(1906):  liettge  v.  Terr..  17  Okl.  85,  87  Pac. 
897   (1906). 

16.  Hettge  v.  territory,  17  Okl.  85.  87  Pac. 
897  (1906). 

16.  Mead  v.  Cutler  (Mass.  1907),  80  N.  E. 
496. 

17.  1  Cliamberlayno,  Evidence.  §  456. 

18.  De  r^mar  v.  Dollar,  128  Ga.  57,  67 
S.  E.   85    (1907). 

19.  1  Chamberlayne,  Evidence.  §  457. 

80.  Lindstrom  v.  Hope  Lumber  Co.  (Idaho 
1006).  88  Pac.  92;  Maa«8  v.  Rosenthal,  109 
X.  Y.  Suppl.  917,  125  App    Div.  452    (1908). 

Implied  agreement  as  a  consent  to  a  ref- 
erence may  have  the  same  effect.  Reynolds  v. 
Wynne.  Ill  N.  Y.  Suppl.  248.  127  App.  Div. 
09  (1908):  Bruce  v.  Carolina  Queen  Consol. 
Min.  Co.    (N.  C.  1908),  61  S.  E.  679;  Wil- 


liams V.   Weeks,  70  8.   C.    1,  48   S.   E    619 
(1904). 

21.  Cerussite  Min.  Co.  v.  Anderson  (Colo. 
A~n.  1903),  75  Pac.  158. 

22.  Juvinall  v.  .Jamesburg  Drainage  Dist., 
204  111.  106.  68  N.  E.  440  (1903);  Albe- 
marle Steam  Nav.  Co.  V.  Worrell.  133  N.  C. 
93,  45  S.  E.  466   (1903). 

23.  1   Chamberlayne,  Evidence.  §§  466--461. 

24.  The  meaning  of  '*  pretence.*'  or  *'  face 
to  face  '*  in  this  connection  has  received  a 
common  sense  construction.  It  does  not  re- 
quire that  the  witness  should  look  at  the 
party.  He  may  look  in  another  direction,  as 
to  the  Court,  while  giving  his  testimony. 
As  was  said  to  Earl  Stafford,  who  complained 
that  a  witness  had  averted  his  face  from 
him:  "My  lord,  do  you  see  the  witness; 
that  is  enough  for  face  to  face."  Earl  of 
Stafford's  Trial.  7  How.  St.  Tr.  1293,  1341 
(1680).  A  mere  temporary  absence  from  the 
court  room  of  the  witness  while  testifying 
should  not  be  deemed  an  infraction  of  the 
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of  the  adverse  party.*'  The  rule  was  not,  however,  intended  to  change  auv 
existing  rule  of  law  and  does  not  prevent  the  use  of  evidence  of  a  kind  where 
there  can  from  its  nature  be  no  confrontation,  as  in  case  of  depositions  or  excep- 
tions to  the  hearsay  rule. 

§  226.  [Bight  to  Confrontation];  Waivcr.-^*^ — The  constitutional  protection 
may  be  waived  by  a  party,^^  as  where  he  fails  to  object  to  evidence  offered  in 
contravention  of  it ;  ^^  or,  even  more  clearly,  where  a  party,  who  would  other- 
wise be  aggrieved  expressly  consents  to  its  reception,^** 

Constitution.  i>kagg8  v.  State,  IIM  Ind.  571 
JN.  £.  S95   (1S86). 

as.  VVoodside  v.  iState,  2  How.  (Miss.)  665 
(1837) ;  State  v.  Houser,  26  Mo  4d7  aS58). 

96.  1  Chamberlayne,   Evidence,  §  462. 

27.  SUte  V.  Olds,  106  Iowa  110,  76  N.  Wr 


644  (1898) ;  State  v.  Mitchell,  119  N.  C.  784, 

125  S.  £.  783   (1869). 

as.  State  V.  Rogers,  119  N.  C.  793,  26  S.  E. 
142.  ... 

29.  Hiiiz  V.  Terr.,  10  N.  M.   120,  61  Pac. 

126  (1900). 
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CHAPTER  Vn. 

PRIXCIPLBS  OF  ADMIXISTRATIOX:      B.    FUKTHBRANCB  OF  JUSTICE. 

Furtherance  of  justice,  226. 

primary  evidence  required,  227. 

grading  of  primary  evidence,  228. 

evidence  by  perception,  229. 

wriiien  and  oral  ev^idence,  230. 
not  a  question  of  probative  force,  231. 
ej^tent  of  administrative  action,  2321 
necessity  for  usimj  secondary  evidence,  283. 

grounds  of  necessity ;  witnesses  or  documents,  284. 
degrees  of  secondary  evidence,  235. 
how  objection  is  taken,  236. 
best  evidence  *'  as  a  rule  of  procedure,  237. 
best  evidence  **  rule  at  the  present  time,  238. 

present  scope  of  rule,  239. 

a  sole  survival,  240. 

a  vanishing  rtde,  241. 

hearsay,  242. 

ahesting  witnesses,  243. 
completeness  demajided,  244. 

oral  statements;  proponent,  245. 

admissions  and  confessions,  246. 
oral,  247. 

confessions,  248. 

independent  relevancy,  249. 

res  gestae  an  exception,  250. 
oral  statements;  opponent,  251. 

probative  effect,  252. 

right  of  initiative,  253. 

former  evidence,  254. 

independent  relevancy,  255. 
documents;  proponent ;.  independent  relevancy,  256. 

judgment,  257. 

general  practice,  258. 

depositions,  259, 

admissions,  260. 

public  records,  261. 
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executive,  262. 
legislative,  263. 
judicial,  264. 
pleadings  at  law,  265. 
pleadings  in  chancery,  266. 
slatutary  interrogatories,  267. 
fudgmcnts,  268. 
verdicts,  201). 
executions,  270. 
W£7&  anrf  probate  papers,  271. 
private  records,  '272. 
opponent;  i}ide pendent  relevancy ,  273. 
incorporation  by  reference,  274. 

obligation  to   introduce  into  evidence  resulting  from  demand  and 

inspection,  275. 
prevent  s^urprise,  276. 

n<?w  ^rfV//  for  newly  discovered  evidence,  277. 
action  of  appellate  courts,  278. 
amendment  of  pleadings,  279. 
decisions  on  dilatory  pleas,  280. 
testimony,  281. 

production  of  documents,  282. 
/jTwe?  owrf  /?Zrtre  f>/  hearing,  283. 
surprise  must  be  prejudicial,  284. 
protection  against  unfair  treatment,  285. 
unfair  comment,  286. 

incidental  comment  permitted,  287. 
unreasonable  comment,  288. 
comments  on  law,  289. 
influence  of  spectators,  290. 
misquoting  evidence,  291. 
reprimanding  counsel,  292. 
reprimanding  a  party  or  his  witnesses,  293. 
e/fer<  o/  waiver;  294. 
protect  witnesses  from  annoyance,  295. 
cross-examination,  296. 

a  reasoruible  limitation,  297. 
/tirfgre  ma;y  interrogate  witnesses,  298. 
tn  orrf^r  to  elicit  material  facts,  299. 
rangre  o/  inquiry,  300. 
/t/Jgfc  weiy  m//  additional  witnesses,  301. 
/tiJgf^  should  hold  balance  of  indulgence  even,  302. 
;urfgf^  should  require  full  disclosure,  303. 
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expedite  trials,  304. 

jvdge  should  aim  to  give  certainty  to  substantive  law,  305. 
action  of  appellate  court;  judicial  function  of  trial  judge;  substantive 

law,  306, 
findings  of  fact,  307. 

facts  conditioning  adntissibility,  308. 
competency  of  witnesses,  309. 
administrative  function  of  trial  judge,  310. 
executive  function  of  trial  judge,  311. 

all  intendments  made  in  favor  of  trial  jvdge,  312. 
powers  of  an  appellate  court,  313. 
modification  of  action,  314. 

§  286.  Frinciples  of  Administration;  Fartbennoe  of  Justioe.^ — B(mi  judicis 
est  ampliare  justitiam.  It  is  in  furtherance  of  justice  which  constitutes  the 
Hiaracteristic  and  essential  quality  of  the  ideal  judge.  Only  in  proportion  as 
i\\  niHiristrfiite  manifests,  effectuates  or  embodies  justice  does  he  become  ideal. 
Ill  this  way  alone  is  the  highest  obligation  of  the  judiciary  to  the  nation,  state 
or  the  community  fulfilled.  The  administrative  power  of  the  court  extends  not 
only  to  protecting  the  dignity  and  due  regularity  of  judicial  proceedings  and 
so  determining  the  course  of  the  trial  as  to  protect  the  substantive  legal  rights  of 
the  parties.  It  will  go  further  and  provide  that  litigation,  as  it  affects  the 
parties,  shall  i-esult  in  the  attainment  of  substantial  justice  and  in  as  speedy  a 
manner  as  is  consistent  with  a  careful  attempt  to  gain  it. 

To  secure  substantial  justice  to  the  parties  is  avowedly  the  object  of  the  pro- 
cedure under  consideration  and  the  motive  or  object  with  which  the  court  exer- 
cises its  wide  administrative  powers.  In  addition  to  its  function  of  regulating 
the  orderly  course  of  the  trial  it;jself,  the  judge  may,  in  pursuance  of  these  ad- 
ministrative powers,  intervene  directly  to  secure  the  ends  of  justice.  Certain 
of  the  more  prominent  canons  under  which  the  presiding  judge  exercises  his 
powers  may  be  stated.  (1)  He  will  insist  that  the  primary  evidence  of  any 
probative  or  constituent  fact  in  the  possession  or  control  of  the  proponent  shall 
be  produced  to  the  tribunal.  (2)  He  will  demand  for  himself,  or  permit  a 
party  to  obtain  on  request,  a  complete  presentation  of  the  case  as  a  whole,  or 
in  respect  to  any  particular  branch  of  it.  (3)  He  will  protect  a  party  from 
surprise  or  other  unfair  advantage,  and  witnesses  from  annoyance.  (4)  He 
may  insist  on  bringing  out  any  fact  deemed  by  him  essential  to  a  just  decision ; 
either  by  suggesting  its  existence  to  counsel  or  by  personally  asking  questions 
designed  to  elicit  the  truth.  (5)  In  certain  jurisdictions,  he  will  comment  if 
necessary  on  the  evidence  for  the  guidance  of  the  jury ;  and  may,  in  most  cases, 

»  ^ 

1.  1  CbamberUyne,  EFi^ence,  §-  463.  cannot  stop  to  try  the  collateral  issue  as  to 

Sridenee     UleyaUy     obtained. —  Evidence  how  evidence  was  obtained.    State  v.   Sut- 

may  be  admissible  though  obtained  by  un-  ter,  71  W.  Va.  371,  76  S.  £.  811,  43  L.  R.  A. 

lawful  search  or  by  an  illegal  entry.    Courts  (N.  S.)   399   (1912). 
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call  additional  witnesses  to  the  same  end.  (6)  He  will  hold  the  balance  of 
indulgence  even  between  the  parties ;  —  according  to  both  any  privilege  con* 
feri-ed  tipon  either.  (7)  So  far  as  not  restrained  by  substantive  or  proced- 
ural law,  he  will  require  that  a  party  or  witness  make  a  full  disclosure  of  all 
material  facts.  (8)  lie  will  suggest  amendments  of  pleadings  or  changes  in 
method  of  presentation  calculated  to  bring  the  truth  into  a  clearer  light. 

§  887.  [Furtherance  of  Justice];  Primary  Evidence  Required.''^ — A  funda- 
mental  and  far-reaching  canon  of  administration  is  to  the  effect  that  primary 
evidence  will  be  preferred  to  secondary.^  As  will  appear  later/  this  canon  of 
administration  was,  in  its  inception,  treated  as  a  rule  of  procedure ;  —  which, 
to  a  limited  extent,  it  still  continues  to  be.  As  commonly  phrased,  the  rule  is 
stated  by  saying  that  the  best  evidence  must  be  produced  which  the  nature  of 
the  case  admits.^  '  .    .   .       •   :        ;     •'  ;        -.' 

§  228.  [Primary  Evidence  Beqnired]  ;  Grading  of  Primary  Evidence.® —  1.  As 
between  direct  evidence  of  any  fact  and  circumstantial  proof  of  that  fact,  the 
direct  evidence  is  deemed  primary.  This  is  the  basis  of  the  preference  for 
direct  as  compared  with  circumstantial  evidence.  It  is  also  the  foundation,  in 
part,  upon  which  the  rules  as  to  res  inter  alios  actae  ^  have  been  formulated. 

2.  As  between  the  judicial  evidence  of  one  who  knows  or  has  observed  a 
fact,  and  proof  of  an  extrajudicial  statement  by  the  knower  or  observer,  the 
judicial  evidence  is  primary.  This  is  the  administrative  principle  underlying 
the  exceptions  to  the  rule  against  hearsay  ^  and  which  ought,  in  principle,  to 
apply  to  the  entire  operation  of  the  hearsay  rule.*' 


2.  1  Chamberlayne,  Evidence.  §§  464,  465 

8.  The  difitinction  between  primary  and  sec- 
ondary evidence  in  one  in  de^ee  of  close- 
ness, in  lofn<-ai  relation,  to  the  fact  to  be 
proved.  The  distinction  is  necessarily  in 
large  measure  arbitrary;  and,  as  commonly 
drawn,  indicates  a  relation  to  the  fact  which 
is  the  immediate  subject  of  the  evidence  the 
fartmn  prohans  rather  than  to  its  effect  on 
the  truth  of  the  ultimate  proposition.  In 
other  words,  the  evidence  to  establish  a  pro- 
bative fact  may  be  primary,  while  that  to 
prove  a  constituent  one  may  be  secondary. 

Speaklnsr  ireneraUy,  it  may  be  said  that 
evidence  which  a  presiding  judge  is  required 
to  admit  as  a  matter  of  course,  without 
calling  on  the  producer  to  explain  the  absence 
of  amy  other  method  of  proying  the  fact,  is 
primary.    Other  evidence  is  secondary. 

4.  Infra,  §§  237  et  seq. 

6.  Illinois. —  Vigus  v:  O'Bannon,  118  111. 
334,  8  N.  E.  778  (1886  [rciJer«m^  19  IH.  App. 
241];  Kain  v.  I^rkin,  131  N.  Y.  300,  30  N.  E. 
105  (1892)    [reversing  17  N.  Y.  Suppl.  223]. 


6.  \  C)iamberlayne,  Evidence,  §  466. 

7.  /n/ro,  §§  1008  et  seq. 

8.  Infra,  §§  880  et  seq. 

9.  The  '*  hearsay  nde"  snttains  aa  anom- 
alous relation  to  that  requiring  the  *^  best " 
evidence.  Like  that .  requiring  production  of 
an  original  constituent  instrument  (ttt/ra,  § 
482),  the  rule  excluding  hearsay  Is  a  regu- 
lation of  substantiye  law  relating  to  pro- 
cedure, or,  if  the  phrase  be  preferred,  a  rule 
of  procedure.  Unlike  the  procedural  rule 
as  to  documents,  however,  the  hearsay  rule 
presents  the  unusual  feature  that,  so  far 
as  given  lull  >operation,  it  absolutely  and  arbi- 
trarily excludes  the  unsworn  statements  cov- 
ered by  it.  No  secondary  evidence  is  permit- 
ted, however  great  the  proponent's  necessity. 
On  the  other  hand,  the  established  esDcepiions 
to  the  hearsay  rule,  pedigree,  declarations 
against  interest,  and  the  like,  present  the 
administrative  feature  of  furnishing  secon- 
dary evidence  in  the  absence  of  the  primary. 
{Infra,  §  895.)  The  hearsay  rule  becomes 
harmonious   with   the   test   of    the   law   of 
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3.  In  proving  the  contents  of  a  constituent  document,  the  production  of  the 
original  wrifing  for  the  inspection  of  the  court  is  deemed  primary  evidence  as 
compared  with  proof  by  copy  or  any  verbal  testimony  as  to  its  contents.  This 
application  of  the  principle  is  apparently  best  regarded  as  part  of  the  substan- 
tive law  relating  to  documents  and  will  be  considered  in  connection  with  that 
important  medium  of  proof.  As  is  said  elsewhere,*^  the  present  scope  of  the 
**best  evidence  rule/'  viewed  as  one  of  procedure,  is  practically  limited  to 
proof  of  the  contents  or  execution  of  constituent  documents. 

4.  As  between  evidence  of  the  physical  phenomena  covered  by  actual  obser- 
vation and  the  inference  of  an  observer  as  to  the  existence  of  a  fact  which  these 
phenomena  appear  to  him  to  establish,  the  phenomena  themselves  are  the  pri* 
mary  evidence.  This  administrative  principle  is  at  the  basis  of  the  so^alled 
"  opinion  evidence  "  rule,  excluding  the  unnecessary  use  by  a  witness  of  the 
reasoning  faculty,*^  and  will  be  considered  more  fully  in  that  connection. 

§  229.  [Primary  Evidence  Bequired] ;  Evidence  by  Perception.^^ —  As  has  been 
said,'^  the  establishment  of  a  grade  of  primary  evidence  is  more  or  less  arbi- 
trary. It  has  been  suggested,  for  example,  that  the  evidence  gained  by  the 
direct  perception  of  the  tribunal  is  more  cogent  than  any  other  method  of 
showing  the  same  facts;  that,  therefore,  so  long  as  the  person  or  object  in 
question  can  be  brought  before  the  court,  no  other  inferior  evidence  should  be 
received.**     This  has  been  repudiated.^* 

§  230.  [Primary  Evidence  Bequired];  Written  and  Oral  Evidence. ^^^ — It  is 
probable  that  no  distinct  administrative  principle  regards  written  evidence  asi 
priniarv,  and  oral  evidence  as  secondarj*.  As  a  question  of  probative  weight,  it 
is  not  doubtful  that  the  document  is  much  to  be  preferred.  But  it  will,  in  most 
instances,  probably  be  found  that  the  requirement  of  written  evidence  of  a 
given  fact  is  due  rather  to  the  substantive  law  than  to  that  of  administration. 

But  as  between  two  alternative  methods  of  proving  a  fact,  neither  being  for- 
bidden by  any  act  of  law,  there  seems  no  principle  of  administration  to  the 
effect  that  the  one  embodying  the  use  of  writing  must  be  regarded  as  primary. *'' 

evidence  by  treating  it  as  a  requiremrent  of  16.  1  Chamberlayne,  Evidence,  §§  468-470. 

primary  evidence  —  analogous  to  that  regu-  17.  For  example,  while  the  original  agree- 

lating  proof  of  the  contents  of  a  constituent  ment  of  the  parties  must  by  rule  of  subatan- 

document  —  and,  when  so  regarded,  is  essen-  tive  law  be  produced  in  proof  of  any  fact 

tially  sane  and  beneftcial:  while,  as  a  bar  to  asserted,    as    primary   evidence   of    its   con- 

the  introduction  of  relevant  testimony,  it  has  tents,  in  any  litigation  ;  between  the  parties 

no  adequate  justification  in  reason.  on   the   document,    no   such    requirement   is 

10.  infrOf  §  239.  made  in  fin  action  between  a  party  and  a 

11.  Infra,  §§  672  et  seq  stranger.  See  Documentary  Evidence,  infra, 
IS.  1  Chamberlayne,  Evidence,  §  467.  §  1048  et  aeq.  So  while  otMerahip  of  a  chat- 
IS.  Supra,  §  228.  tel  may  be  established  by  exhibition  of  a 
14b  Greenleaf  on  Evid  document,  it  may  also  oe  shown  by  oral 
15.  Q.  v.  Fluneis,  L.   R.  2,  C.  C.  K.   128  testimony.     Fay  v.  Davidson,   13  Hfinn.  523 

'IB74);  Luau  T.  Williams,  66  L.  T.  R.  706'     (1868)    (steamboat):  3fcMahon  v.  Davidson, 
<l^92).  12  Minn.  357    (1867).    The  lading  of  goods 
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§  231*  .[JPnmaxy  Evidence  Beqnired];  Hat  a  Question  of  Probative  Force. ^^ — 

The  fact  that  other  primary  evidence  is  more  probative  than  the  primary  evi- 
dence offered,  is  no  ground  for  excluding  that  actually  produced.  Xhe  **  best 
evidence."  rule  relates  rather  to  admissibility  than  to  weight^®  In  other 
words,  the  rule  of  administrat'uui  does  not  attempt  to  di;>tinguish,  in  point  of 
admissibility,  between  different  classes  of  reie\-ant  facts;  —  provided  it  re- 
gard them  as  primary.*'^** 

§  232.  [Primary  Evidence  Required];  Extent  of  Administxiative  Action.^^ — 

That  the  court  is  justified,  unless  a  suitable  necessity  for  receiving  it  is  shown, 
in  rejecting  the  secondary  evidence  tendered,  in  refusing  a  continuance  for 
the  purpose  of  securing  the  primary,  seems  clear.  That  the  judge  may  further 
properly  call  the  krt^ntion  of'  the  jury  to  any  unfavorable  inferences  which 
arise  from  the  fkct  of  suppressing  the  truth,  is  equally  unquestioned.  Here 
it  would  seem  that  the  court  must  stop.  It  cannot  dismiss  the  case  itself  with- 
out hearing  on  thenxerita  iOid  ^as  u^pi^'udioed  a  eonsideratioii  jol  tl^e  substan- 
tial equities  of  the  party'3  case  as  is  possible  to  persons  upon  whom  an  impo- 
sition has  been  attempted. 


§  233.  [Primary  Evidence  Seqnired] ;  Necessity  for  TTsing  Secondary 
dence.22-1—  Unless  a  litigant  is  able  to  show,  to  the  reasonable  satisfaction  of  the 
judge,  that  it  is  necessary  for  him  to  use  secondary  evidence,  he  will  be  re- 
quired to  produce  the  primary.  Wherever  such  a  necessity  is  shown,  he  will 
be  permitted  to:U8e  the  rsecondary,^  if' otherwise  competent. ^^  Hea^Bay,!  never- 
theless, will  not  be  received  as  secondary  evidence ;  ^^ —  the  most  startling 
anomaly  in  the  English  law  of  evidence. 


may  be  proved  bv  oral  testitaony  though  a 
biU  of  lading:  exist.  Giraudel  ▼.  Meqdiburne, 
3  Mart.  N.  S.  (La.)  509  (1825).  * 

18,  1  Chamber layne,  Kvidence,  §  471. 

19.  fndiiiha.—  Hewitt  V.  State,  121  Ind. 
246,  23  N.  E.  SS  (1889). 

New  Hampshire, —  Rol^rts  y»  Dover,  72  N. 
H.,  147  55  Atl.  895  (1903) ;  Canfield  v.  John- 
son, 144  Pa:  St.«61,  22  Atl.  974  (1891 ) . 

90.  Roberts  t.  Dover.  72  N.<H.  147,  55  Atl. 
896    (1903). 

i^  example,  an  admission^  by  a  rale  of 
procedure,  is  made  primary  evidence.  .  Infra^ 
§§  1282  et  'seq.  It  follows,  so  far  as  this 
canon  is  conoerned.  that  such  a  statement 
is  equally  admissible,  though  often  not  so 
probative,  as  the  direct  evidence  of  a  per- 
cipient witness  to  the  fact  stated  hy  the  ad- 
mission. Thus,  the  boolt  of  deposits  kept  by 
a  bank,  though  made  from  slips  kept  by  an- 
other clerk  is  quite  as  much  primary  evidence 
as  to  the  state  of  a  depositor's  account,  as 
ia  the  depositor's  pass  book   kept   by  the 


bank's  officers  receiving  his  m6ney.  The  evi- 
dence, therefore,-  is  equally  admissible.  Zang 
V.  Wyant,  25  Colo.  6^1,  56  Pac.  565,  71  Am. 
St.  Rep.'  145  (1898).  One  who  saw  an  oc- 
currence from  a  distance  though  but  little  of 
it,  is  equally  competent,  if  not  quite  as  credi- 
ble, as  a  witness  who  with  excellent  power? 
of  observation  and  a  retentive  memory,  is 
able  to  state,  with  absolute  indifference  be- 
tween the  litigants^  the  entire  set  of  happen- 
ings in  his  immediate  proximity. 

01.  1  Chamberlayne,  Evidence,  §  472. 

SS.  1  Chamberlayne,  Evidence,  §  473. 

28.  fiinney  v.  Russell,  109  Mass.  55  (1871)  : 
Langdon  v.  New  York,  133  N.  Y.  628,  31 
N.  £.  98  (1892)  [affirming  59  Hun  434,  13 
N.  Y.  Suppl.  864] :  Inman  v.  Poitter,  18  R.  I. 
111.25  Atl   912  (1892). 

84.  Prince  v.  Smith,  4  Mass.  456  <1«08>: 
Niles  V  Totman,  3  Barb.  (N.  Y.)  594  (1«48) 

25.  Nichols  v.  Kingdom  Iron  Ote  Co.,  56  N 
Y.  618  (1874).  See  also  Domscfake  v.  Metro- 
politan El.  R.  Co.,  148  N.  Y.  337,  42  N.  E.  604 
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§§  234-236 


Thia  necesfiitj  maj  arise  at  either  of  two  stages  of  the  proponent's  case : 
(1)  that  of  establishing  a  prima  facie  case^  or,  if  the  proponent  is  not  also  the 
actor, **^  in  creating  an  equilibrium  in  a  civil  or  a  reasonable  doubt  in  a  crim- 
inal case;  or. (2)  at  the  stage  whem  it  is  necessary  for  the  proponent  to  main- 
tain the  situation,  either  of  proof  or  doubt  which  he  has  succeeded  in  establish- 
ing. The  necessity  arising  at  the  former  stage  may  properly  be  desipiated  ^s 
the  necessity  for  establishing ;  that  arising  at  the  latter  stage  seems  more  prop- 
erly called  the  necessity  for  corroboration. 

§  234.  [Primary  Evidence  Beqnired];  Oronnds  of  Necessity;  Witnesses  or 
Oocoments.^' — Beasons  for  resorting  to  secondary  evidence  are  numerous. 

A  witness  may  be  dead,  sick,  insane/he  may  be  a  resident  of  parts  unknown 
beyond  the  reach  of  legal  process.  In  case  of  a  document  the  primary  evidence 
may  have  been  lost,  destroyed  or  be  beyond  the  reach  of  process. 

Difficulty  of  Proof,  Subject-Matter. —  Other  reasons  may  justify  the  court 
in  employing  secondary  evidence.  .  The  necessity  for  using  it  may  be  inherent 
in  the  nature  of  the  subject-niatter ;  —  as  where"  the  facts  are  ancient*®' 

§  235.  [Friniary  Evidence  Seqnired];  Degrees  of  Secondary  Evidence — 
Though  the  rule  seems,  to  be  laid  down  broadly  in  Engiland  that  there  are  no 
degrees  in  secondary  evidence  the  current  of  authority  is  otherwise  in  this 
country.** 

§  286.  [Primary  Evidence  Sequilred] ;  How  Objection  is  Taken.^ —  The  party 
objecting  that  the  evidience  oifered  is  not  primary,  must  affirmatively  show  that 
the  evidence  produced  by  the  proponent  is  secondary,  that  there  is  primary 
evidence  in  existence  and  that  it  is  within  the  power  of  the  proponent  to  pro- 
duce it.^^  The  objecting  party  is  bound  to  show  not  only  the  existence  of 
primary  evidence  within  the  control  of  the  proponent  of  the  secondary,  but  also 
that  this  primary  evidence  is  material  and  relevant  to  the  truth  of  the  proposi- 
tion in  issue;  **  and  that  the  exclusion  sought  will  assist  in  the  just  determina- 
tion of  the  cause. ^^  For  the  administrative  or  procedural  requirement  of  the 
best  evidence  applies  only  to  probative  or  constituent  facts.  It  does  not  cover 
those  that  are  deliberative^"*  or  what  mav  be  called  collaterally  relevant  facts,'*^ 

(1806)  [reverging  74  Hun  442,  28  N.  Y.  Suppl. 
8401 
96.  infra.  §  159 

27.  1  Chamberlayne,  Evidence,  §§  474-47d. 

28.  Bogardus  v.  Trinity  Church,  4  Pandf. 
Ch.  (X.   \.)   633   (IS47)   ' 

29.  Cnmminirs  v  Pennsylvania  Fire  Ins. 
Co.,  153  low^  57ft.  134  N\  W.  79,  37  L  R.  A. 
(.V.  S.)   ll«ft  (1912>. 

SO.  1  Cham>)erlayne.  Evidence.  §   47ft. 
31.  Roberts  v.  Dover,  72  X.  H   147,  5.5  Atl. 
895  (1903). 
88.  Ware  v  Morgan,  67  Ala^  461   (1880); 


Lamb  v.  Moberly,  3  T.  B.  Mon.  (Ky.)  179 
(IS26):  Clifton  v.  Litchfield.  106  Mass.  34 
(1«70)  :.  Doe  v.  MorriH,  12  Ka*t  237  M«10). 

33.  Donahue  v.  McCosh.  70  Towa  733,  30 
y.  W  14  « 1886)  ;  Den  v.  Hamilton,  12  N.  J. 
L  10ft  (18.30):  Simmons  Hardware  Co.  v. 
Greenwood  Bank.  41  S.  C.  177.  Ifl  S.  E.  502, 
44   Am.   St.   Rep.   700    (1893). 

34.  Slupra,  ^  34. 

35.  Vew  .Tersev  Zinc,  etc.,  Co.  v.  Lehigh 
Zinc,  etc,  Co.  59  N.  J.  L.  189,  35  Atl.  916 
(1896);  McFadden  v.  King8bur7,  11  Wend. 
(N.  Y.)    667    (1834). 
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i.e.,  circumstances  Ti'hich  are  not  in  the  direct  line  of  proof  of  the  constituent 
facts. 

§  237.  [Primary  E/idence  Bequired] ;  *'  Best  Evidence  "  as  a  Bale  of  Froced- 

arc.3« —  The  insistence  upon  the  primary  gi*ade  of  evidence  in  proving  proba- 
tive or  constituent  facts  is  by  no  means  a  universal  procedural  rule  applicable 
as  a  general  test  to  all  questions  as  to  the  admissibility  of  evidence.  A  rule 
of  this  nature  was  much  favored  during  the  formative  period  of  the  law  of 
evidence. 

But  the  attempt  of  English  judges  ^^  and  text-writers,'*®  in  the  eighteenth 
century  to  formulate  a  scientific  procedural  rule,  that  the  best  evidence  of 
which  a  case  was  capable  was  in  all  instances  to  be  required,  and,  if  produced, 
received  as  sufficient,  necessarily  failed  and  was  abandoned ;  ^ —  for  reasons 
which,  in  part,  appear  hereafter.  ^^ 

§  238.  [Primary  Evidence  Bequired];  ^'Best  Evidence  Bale"  at  the  Present 
Timc.-*^ —  It  is  not  ditKcult  to  understand  whv  the  "  best  evidence  rule ''  as  a 
rule  of  e\'idence,  failed  to  attain  the  vogue  which  its  adv6cates  hoped  and 
apparently  anticipated.  As  qualified  by  the  words  "  within  his  power  "  a  re- 
quii-ement  that  the  proponent  of  evidence  produce  the  most  probative  proof,  is 
really  a  precept  of  caution,  a  canon  of  administration.  Regarded  as  a  rule  of 
procedure,  it  is  unworkable,  ^s  each  case  arises,  what  shall  be  de^ed  the 
most  probative  evidence  in  proponent's  power  must  be  decreed  upon  the  special 
facts,  effect  must  be  accorded  to  certain  considerations  which  is  denied  to 
others,  the  wealth  of  the  parties,  their  opportunities  for  securing  information, 
the  seriousness  of  the  matter  in  controversy,  all  should  be  examined.  No  pro- 
ce<]ural  rule  could  adjust  such  details.  Only  a  precept  of  administration  could 
be  effective. under  these  circumstances. 

//  is  h}f  no  means  invariably  required,  as  a  rule  of  procedure,  that  a  party 
should  not  suppress  testimony  of  a  higher  probative  force  than  that  which  he 
presents;  —  that  he  should  conceal  nothing  of  help  to  the  tribunal  in  its  search 
for  truth.  Except  in  the  limited  cases,  shortly  to  be  mentioned,*^  he  may  do 
as  he  pleases  about  keeping  back  from  the  tribunal,  not  only  the  best  evidence  he 
has  but  the  best  possible  evidence,  if  he  is  content  to  pay  the  penalty  estab- 
lished for  doing  so.     The  judge  does  not,  as  he  well  might  under  his  adminis- 

36.  1  Chamber  I  ayne,  Evidence,  §  481.  admit  of  ahall  always  be  required,  if  possible 

37.  \'ilHer8  v.  V^iUiers,  2  Atk.  71  (1740),  to  be  had;  but  if  not  possible,  then  the  best 
per  Lord  Hardwicke.  **  That  all  common-  evidence  that  can  be  had  shall  be  allowed.'^ 
law  courts  ought  to  proceed  upon  the  ^en-  3  Black  Conun.  36S. 

eral    rule,    namely,    the    best    evidence    that  39.  Queen    v.    Francis,   L.   K.   2   C.    C.    R. 

the  nature  of  the  case  will  admit,  1  perfectly  12R    (TS74)  ;    Lucas   v.   Williams,   66   L.   T. 

agree/'  Rep.  706. 

38.  *'The    one    general    rule,     that     runs  40.  fnfra,  §  238. 

throui'h  all  the  doctrine  of  trials  is  ih'ifi,  that  41.  1   Chamberlayne,  Evidencei  §  48]^ 

the  best  evidence  the  nature  of  the  case  will  48.  Infra,  §  239. 
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trative  powers,  block  his  way  in  so  doing.  The  ^^  rules  of  the  game  "  of  litiga- 
tion in  general  permit  concealment,  both  in  civil  and  criminal  cases,  if  the 
litigant  prefers  to  pay  the  price  for  doing  so.  In  many  cases  the  only  penalty 
is  a  logical  one ;  —  the  presumptio  contra  spoliatorem,  as  it  is  occasionally 
called.**  An  inference  arises,  as  a  matter  of  logical  necessity,  that  he  who 
thus  refuses  to  produce  the  decisive  evidence  undertakes  to  defraud  justice 
because  the  more  conclusive  testimony,  if  produced,  would  operate  less  favor- 
ably upon  his  contention  than  does  the  less  probative  proof  on  which  he  prefers 
to  relv.*** 


§  239.  [Primary  Evidence  Required] ;  Fresent  Scope  of  Eule.^^ —  As  a  rule  of 
procedure  the  reiiuirement  of  the  best  evidence  never  was  enforced  to  its  full 
extent  as  stated  by  its  formulators;  nor,  for  the  reasons  just  given,  could  it 
have  been  thus  applied  with  any  advantage  to  the  cause  of  justice.  As  a  rule 
deuitely  regulating  the  admissibility  of  a  class  or  species  of  evidence,  the  pres- 
ent scope  of  the  mandatory  portion  of  the  *^  best  evidence  rule  "  is  limited  to 
proof  of  the  contents  of  constituent  documents  in  actions  between  the  parties 
thereto. 

§  240.  [Primaiy  Evidence  Required] ;  A  Sole  SunrivaL^^ —  He  who  is  to  prove 
the  contents  of  a  writing  must  produce  the  writing  itself  or  accoimt  satisfac- 
torily to  the  court  for  his  failure  to  do  so ;  —  as  a  condition  precedent  to  per- 
mission to  use  any  less  probative  form  of  proof. 

//  is  probable  that  the  survival  of  this  solitary  application  of  the  best  evi« 
dence  rule  as  a  rule,  is  due  to  a  controlling  influence  entirely  extrinsic  to  it- 
self:—  the  existence  of  a  substantive  conventional  right  in  each  party  to  a 
constituent  document  of  insisting  not  only  that  its  ascertained  purport  should 
not  be  varied  by  outside  evidence  (which  is  the  nucleus  of  the  "  parol  evidence 
rule"),  but  also  that  in  ascertaining  this  purport  the  actual  document  should 
be  the  sole  evidence  of  its  contents ;  —  which  is  the  present  form  of  the  *'  best 
evidence  "  rule  viewed  as  one  of  procedure  rather  than- as  a  principle  of  admin- 
istration. 

§  241.  [Primary  Evidence  Required] ;  A  Vanishing  Rule.^^ —  While;  therefore, 
the  broad  princfiple  (if  the  '*  best  evidence  rule,"  in  the  sense  that  primary  evi- 
dence will  be  required  wherever  attainable,  is  operative  and  gaining  force  and 
extension,  the  line  of  operation  of  the  "best  evidence  rule*'  as  a  rule  of  pro- 
cedure, has  dwindled  to  very  narrow  proportions.  As  the  sole  survival  of  the 
procedural  rule  is  this  moribund  requirement  that  in  proving  the  contents  of  a 
vkTittcn  instrument  between  the  parties  to  it,  the  original  must  be  produced  or 

43.  Infra,  §§  430  pt  seq.  V.  S.  v.  Reyburn,  6  Pet.  (U.  S.)  352,  8  L.  ed. 
Omnia  presumiuitiir  contra  spoliatorem.—      424  (1832).  ,    ,. 

as  is  the  common  ad^ge,  Uroom'R  Legal  Max-  45.  1  Chamberlayne.  Evidence,  §  482-  .  ^ 

inw  (7th  ed  ),  p  717.  \,  46.  1  Chamlierlavne,  Evidence,  §  483    / 

44.  Fitzgerald  v  Adams,  0  Ga.  471  (1851) ;  47.  1  Chamberlayne.  Evidence.  §§  484,  485. 
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its  absence  accounted  for,  the  requirement  itself  maj  well  be  regarded  from 
the  standpoint  of  the  modern  law  of  evidence,  as  is  el;^where  su^ested,  as 
but  an  instance  of  the  general  administrative  canon  that  primary  evidence  is 
to  be  preferred  to  secondary. 

§  242.  [Primary  Evidence  Seqnired];  *'Best  Evidence  Bnle"  at  the  Present 
Time.^^ —  The  rule  against  hearsay,  in  its  inception  at  least,  constituted  a  pro- 
hibition attaching  to  a  witness  rather  than  to  the  derivative  character  of  what 
he  said.  Under  the  early  procedure  a  person  who  could  not  state  something 
to  the  jury  which  he  had  seen  or  heard  simply  did  not  come  within  the  class  of 
persons  designated  as  witnesses.  Two  branches  of  the'  law  of  evidence  come 
from  this  single  root  —  the  rule  against  hearsay  **  and  that  excluding  *'  opin- 
ion *'  evidence.^     [Xeither  he  who  could  state  onlv  what  some  one  had  told 

« 

him  noi^  the  person  who  could  say  merely  what  he  inferred  were  witnesses,  as 
the*  term  was  then  understood. 

§  243.  [Primary  Evidence  Eequired];  Attesting  Witnesses.^' — For  reasons 
similar  to  those  affecting  proof  of  the  contents  of  documents,  it  may  fairly  be 
assumed  that  the  rule  of  procedure  which  requires  that  where  the  execution  of 
an  instrument  is  attested  bV  the  signature' of  a  subscribing  witness  in  any  pro- 
ceedings based  on  the  instrument,  its  execution  must  be  proved  by  the  evidence 
Off  such  subscribing  witness,  is  not  so  much  an  example  of  the  best  evidence 
rule  as  an  independent  regulation  of  substantive  law,  ratifying  the  assumed 
oonventioti  of  the  parties. 

§  244.  [Furtherance  of  Justice];  Completeness  Semanded.^^ — Fairness  may 
mean  completevess.  The  preservation  of  good  faith  by  the  parties  frequently 
assumes  the  form  of  a  requirement  by  the  court  that  the  complete  meaning  of 
an  oral  statement  or  the  entire  purport  of  a  document  should  be  placed  before 
the  jury. 

§  245.  [Completeness  Demanded];  Oral  Statements;  Proponent.^^ — From  the 
standpoint  of  the  proponent  of  the  evidence,  the  party  taking  the  initiative,  this 
canon  of  administration  is  simple.  Whatever  he  shall  offer  to  the  tribunal  must 
be  presented  with  sufficient  fulness  to  place  it  in  a  true  light.  He  is  left  free 
to  choose  his  evidence  and  limit  the  purpose  of  it.  But  he  must  not  arbitrarily 
select  isolated  portions  of  an  entire  statement  which  produce,  when  divorced 
from  their  context  and  qualifications,  a  false  impression,  unduly  favorable  to 
himself.  He  must,  if  he  produces  anything  on  a  given  subject,  present  so 
much  of  it  as  will  represent  it  fairly  and  as  it  is.  It  is  the  clear  right  of  the 
tribunal  to  have  for  its  consideration  an  entire  oral  utterance  where  any  part 


48.  I  Chamberlayne,  Evidence,  §  486. 
48.  Infray  §§  857  et  %eq, 
50.  Infra,  §§  672  ei  cag. 


61.  1  Chamberlayne,  Kvidence,  §  487. 
68.  1  Chamberlayne,  Evidence,  §  488. 
68.  1  Chamberlayne,  Evidence,  §  489. 
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uf  such  statement  has  been  offered  in  evidence.     This  fundamental  prerequisite 
to  the  ability  to  adjudicate  justly  is  not  in  dispute. 

§  246.  [GompletenesB  Demanded] ;  Admissionil  and  Confessiong.^^—  In  the  ma- 
jority of  instances,  the  question  as  to  completeness  arises  with  regard  to  admis- 
sions or  confessions,  including  statements  made  by  a  third  person  in  the  pres- 
ence of  the  party.  The  special  reason  for  the  truth  of  this  fact  is,  that  a  party 
whose  statements  are  relied  upon  as  admissions  frequently  seeks,  \mder  the 
pise  of  completing  his  statement  to  introduce  in  evidence  his  self-serving  and 
otherwise  incompetent  declarations* 

§  247.  [Completeness  Demanded] ;  Oral.^^ —  Oral  admissions  should  be  proved 
in  their  entirely,**^  the  complete  declaration  made  at  one  time  being  taken  as  a 
whole.^^  This  includes  all  conversations  upon  a  relevant  topic  in  which  a 
party  participates,*®  or  which  takes  place  in  his  presence*®  under  conditions 
conferring  relevancy  upon  his  conduct  with  regard  to  it.^^ 

§  248.  [Completeness  Demanded];  Confessions.®^ — A  confession  must  be 
proved  as  a  whole.  In  case  of  such  a  statement,  the  whole  dedaration.must, 
as  the  phrase  is,  *^  be  taken  together,''  ®^  as  well  for  as  against  the  accused,**' 
it  being  obviously  impossible  to  ascertain  what  the  accused  has  admitted  with- 
out knowing  what  qualifications,  if  any,  he  has  placed  upon  the  prima  facie 
meaning  of  the  inculpatory  phrases.  Should  the  confession  have  been  reduced 
to  writing  the  practice  applicable  to  other  documents  may  well  be  extended  to 
it,  and  the  written  confession  introduced,  as  a  whole,  without  being  read,  each 
party  being  at  liberty  to  use  such  portions  as  may  be  deemed  material.**  This 
practice  is  especially  commendable  for  the  protection  of  the  interests  of  third 
persons  whom  the  statement  may  tend  to  incriminate.  As  the  confession,  in 
the  absence  of  conspiracy  or  other  agency,  is  competent  against  no  one  but  the 
declarant,  there  is  danger  lest  third  persons  mentioned  in  the  statement  may  be 
prejudiced  by  it,  if  the  entire  document  were  read. 

The  American  practice  allows  the  confession  to  be  read  as  a  whole,  caution- 


64.  1  <:bamber]ayne.  Evidence,  §  490. 

55.  1  Chain1>er1ayue,   Evidence,  §  491. 

56.  Wilson  v.  Calvert,  8  Ala  757  (1846); 
Jobneon  v.  Powers,  40  Vt.  611  ( 1868) .  Infra, 
I  1296. 

57.  Johnson  ▼.  Powers,  40  Vt.  611   (1868). 

58.  Barnum  v.  Bamum,  9  Conn.  242,  247 
(1832). 

58.  Gillam  ▼.  Sigman,  29  Cal.  6.37,  641 
(1866). 

80.  Infra,  §  566. 

81.  1  Chamberlayne,  Evidence,  §  492. 

8S.  (om.  V.  lUiAsell,   160  Mass.  8,  10^  35 
N.  £.  84    (1893). 
IS.  Eiland  t.  State,  52  Ala.  322  (1875); 


64.  W«bb  V.  State,  100  Ala.  47,  52,  14  So. 
865  ( 1893 ) .  ''  'fhe  practice  has  been,  in  read- 
ing confessions,  to  omit  the  names  of  other 
accused  parties,  and,  where  they  are  used, 
to  say  *  another  person,*  '  a  third  person,' 
etc,,  where  more  than  one  other  prisoner  was 
named:  and  some  judges  have  even  directed 
witnesses,  who  came  to  prove  verbal  dec- 
larations to  omit  the  names  of  those  persons 
in  like  manner."  R.  v.  Clewes,  4  C.  A  P. 
221,  224  ( 1830) ,  note  R.  v.  Heame,  4  C.  A  P. 
215  (1830);  R.  T.  Fletcher,  4  C.  ft  P.  250 
(1829).  See  ftlae  R.  ▼.  Walltley,  6  G.  ft  P. 
175  (1838). 
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ing  the  jury  that  it  is  not  evidence  as  against  tnird  persons  mentioned   in 

it.^'"^ 

§  249.  [Completeness  Demanded];  IndfipendeKi  BeAfvancy.^^ — Where^  as  in 
case  of  admissions,  contradictory  declarations"^  or  statements  independently 
relevant"^  for  some  other  reason,*^  the  object  is  merely  to  show  that  a  given 
statement  was  made,  it  will,  in  general,  be  suthcient  for  the  proponent  of  the 
evidence  to  prove  the  statement  itself  in  its  fullness,^"  leaving  any  modification 
of  its  effect  to  his  opponent.^^ 

§  250.  [Completeness  Demanded] ;  Res  Geste  an  Ezoeption.'^^ —  There  is,  how- 
ever, one  important  qualification  of  this  rule.  Where  the  independently  rele- 
vant statements  constitute  or  assist  to  constitute  the  res  gestoe  of  a  transaction, 
the  entire  matter  must  be  stated  by  the  proponent  in  the  first  instance.  The 
reason  is  plain ;  —  that  the  statements  cannot  be  divorced  from  their  context. 

The  practice  is  the  same  where  it  is  neither  the  fact  of  a  statement,  nor  its 
legal  effect,  but  its  logical  and  probative  meaning  which  is  involved  in  the 
inquiry. 

§  251.  [Completeness  Demanded] ;  Opponent.^^ —  From  the  standpoint  of  the 
party  who  does  not  offer  the  evidence  in  the  first  instance,  the  canon  of  com- 
pleteness operates  to  permit  a  reasonable  amount  of  supplementing  on  his  part 
of  the  evidence  after  his  opponent  has  presented  it  to  the  court  with  the  re- 
quired degree  of  fairness  and  fullness.  When  once  he  has  opened  the  door,  it 
is  open  for  his  antagonist  as  welL 

The  parly  may  claim,  in  the  first  place  that,  on  the  whole,  the  oral  state- 
ments on  the  occasion  referred  to  or  the  declarations  of  a  particular  document 
on  a  given  subject  have  not  been  fully  and  correctly  stated. 

In  the  second  place,  the  opposing  party  may  claim  and  exercise  the  right  to 
insist,  not  only  that  the  extracts  offered  by  his  antagonist  do  not,  when  the 
proper  contemporaneous  qualifications  are  made,  support  the  latter's  conten- 
tion, but  that,, when  taken  as  a  whole,  they  actually  sustain  his  own  inconsistent 
claim. 

§  252.  [Completeness  Demanded] ;  Probative  Effect.'^^^ —  All  that  is  said  con- 
cerning any  given  topic  at  any  one  time  should  be  received,  if  any  portion  of  it 

65.  M<M8aohusett9' —  Com.  v.  Biflhop^  165  evidence  of  the  facts  asserted,  infra,  §§  8o7 
Ma«8.  148,  4,>  N.  R.  560  ( 1896) .  et  aeq. 

yorth  r<iro*itia,— State  v    CoUina,  121   N.  70.  Sylvester  v.  State   (l^la.   100.3).  .35  So 

C.  667,28  S.  E.  r>20  (1897).  It2;    State   v.    Uwhorn,   88    N    C    634.   If?:i7 

66.  I  Chamberlayne,   Kvidence,  §  49.3.  (1883):  Davis  v.  Smitli.  75  X.  C   115  (1876) 

67.  Infra,  §  671..  Ti.  Hudson   v.   State.   137   Ala.  60.  .34   So 
66.  Infra.  §§  8.37  et  seq.:  Drake  v.  State,      854   (1902):   Halifax  Banking  Co.  v.  Smith. 

110  Ala.  9,20  So.  450  1 1805)    (threats).  29  X    Bninsw.  462,  46.'>.  18  Can.  Suppl.  710 

69.  Admissions  and  confessionB.  though,  in       (1890)    (admissions), 
a    sense*   in<|epen4ently   relevant    (infra,    §§        '72.  1  (^amherlarne,   Kvidence.  §  494. 
837  et  seq.),  are  considered  as  constituting  73.  1  Chamberlayne.  Evidence.  §  495. 

74.  1  Chamberlayne,  Evidence.  §  496.     ^ 
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§§  25a  i55 


id  admitted.^^  The  tribunal  is  entitled  to  receive  the  whole  of  what  waa  said 
at  the  same  time  on  the  same  subject.^®  But  what  was  said  at  the  same  time  on 
a  different  subject,  as  to  which  the  judge  will  determine,^''  cannot  be  added  by 
way  of  supplementation,  unless,  indeed,  the  matter  is  still  pending.^® 

§  253.  [Completeneu  Demanded] ;  Bight  of  Initiatiye.^^ —  It  will  be  observed 
also  that  the  part  added,  by  way  of  supplementation,  is  not  independent  evi- 
ilence,  but  is  a  component  part  of  the  otherwise  imperfect  and  fragmentary 
statement  which  it  completes  and  is  governed  as  to  its  purpose  and  eftect  in 
evidence  by  those  of  the  main  fact  to  which  it  is,  in  a  way,  ancilliary.  But  the 
opponent  has  other  rights  than  that  of  supplementing.  He  has  also  the  right 
of  iniiiatice  in  offering  evidence.  This  may  be  permitted  for  one  of  two  pur- 
p<)ses  additional  to  the  mere  supplementing  of  tl^e  parts  already  in  evidence. 
(a)  He  may  put  in  other  parts  to  sustain  an  independent  theory  of  his  own 
as  to  the  effect  of  entire  declaration,  or  (b)  he  may  use  such  additional  matter 
to  establish  a  disconnected  fact  as  to  which  he  himself  has  the  initiative. 
Having  a  right  to  introduce  this  evidtooe  at  some  stage  of  the  trial,  whether  it 
shall  be  done  at  one  point  or  another,  is  a  question  of  the  order  of  evidence, 
and  entirely  within  the  administrative  function  of  the  judge  —  a  matter  of 
discretion/** 

§  254.  [Completeneu  Demanded] ;  Conner  Stidcneti^^-^The  reqmra:n«nt  re- 
garding foi-mer  evidence,***  to  the  effect  that  the  reporting  witness  should  be 
able  to  state,  in  extension,  the  entire  oral  utterance,**^  is  exceptional.  The 
general  practice  is  to  receive  the  statements  of  a  witness  as  to  so  much  of  the 
relevant  parts  of  the  conversation  ®*  or  other  utterance,®^  as  he  heard ;  —  fail- 
ure to  hear  the  entire  conversation  being  a  consideration  properly  affecting  the 
weight.**^ 

§  255.  [Crompleteneu  Demanded] ;  Independent  Selevancy.^^ —  This  considera- 


75.  Cusick  T.  Whitcomb,  173  Mass.  330,  53 
N.  £.  815   (1899). 

76.  Bailey  v.  Carlton,  95  Pac.  542  (1908) ; 
Chicago  City  Ry.  Co.  v.  Bundy,  210  lU.  .39, 
71  N'  E.  28  (1904)  [judgment  affirmed,  109 
111.  App.  637  (1908)];  Earley  v.  Winn.  129 
Win.  291,  109  X.  W.  633  (1906). 

77.  RobioHon  v.  Ferry,  11  Conn.  460,  463 
(1836). 

78.  **  The  questioa  is  merely  this,  whether 
a  particular  conversation  in  part  of  a  preced- 
ing conversation  because  a  ne^tiation  begnn 
vtft  still  pursued."  Stewart  v.  Sherman,  5 
<onn.  244,  24.>   (1824). 

79.  1  rhamberlayne,  Evidence,  §  497. 

80.  See  WrrsEPSEB.    §§  1171  et  seq, 

81.  1  rhamberlayne,  Evidence,  §  498. 
88.  /ft/rs,  §  633.  '  }fii 


88.  If  part  of  the  former  teitlmony  of 
a  witness  ie  admitted  the  whole  is  competent. 
Aulger  V.  Smith,  34  lU.  534  (1864).  Such 
additional  evidence  may,  however,  be  properly 
limited  to  statements  which  mav  fairlv  be 
said  to  qualify  the  evidence  already  received. 
Siberry  v.  State,  149  Ind.  684,  39  N.  fc.  937 
(1895) ;  Re  Chamberlain,  140  N.  Y.  390.  393, 
35  K.  E.  602   (1893). 

84.  State  v.  Elliott,  15  Iowa  72,  74  (1863) ; 
State  V.  Daniels,  49  La.  Ann.  954,  22  So.  415 
(1897). 

86.  People  v.  Daniels,  165  Cal.  262,  38  Pae. 
720   (1894). 

yorth  Carolina. —  State  v.  Robertson,  121 
N.  C.  551,  28  S.  E.  .59  (1897). 

86.  Mays  v.  DeaVer,  1  T6wa  216.  222  (1858). 

87.  1  Chamberlayne,  Evidence,  §  499. 
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tioa  would  be^  for  obvious  reasons^  of  less  importance  in  dealing  with  state- 
ments independei^tly  relevant^^^  than  where  the  statement  shown  is  relied  upon 
as  prppf  of  the  facts  asserted  in  it.  In  either  case,  however,  the  weight  may 
be  reduced  below  the  point  of  relevancy.^^  It  is*  no  ground  for;  excluding  a 
statement  that  the  declarant  made  other  disconnected  statements  at  ^another 
time  which  are  in  conflict  with  it. ^^* 

Rules  relating  to  incorporation  by  reference  apply  equally  to  oral  statements 
as  to  documents.  Where  an  oral  declaration  is  made  with  such  reference  to  a 
document,  by  whomever  made,^*  or  a  verbal  statement,®^  by  wkomever  uttered, 
as  to  be  unintelligible,  or  otherwise  incomplete  without  it,  the  document  or 
statement  will  be  received  or  required,  according  to  its  obvious  necessity  to  the 
case  of  the  proponent.  If  the  part  admitted  is  reasonably  intelligible  in  the 
first  instance,  without  the  document  or  statement  to  which  reference  is  made, 
the  opponent  will  be  allowed  to  supply  it  at  a  stage  where  he  has  the  initia- 
tive. 

§  256.  [Completeness  Demanded];  Independent  Belevancy.^^-^In  case  of  a 
document  used,  not  to  the  end  of  proving-  a  proposition  but  of  establishing  the 
existence  of  the  document,  or  some  statement  contained  in  it,  all  that  need  be 
proved  is  the  existence  of  such  a  document  or  statement. 

.  §  257.  [Completeness  Senutaded];  Judc^ment.^^ — 'Thus;  !n  case  of  a  judg- 
ment, all  that  need. at  times  be  proved  is  that,  in  point  of  fact,  such  a  judgment 
was  rendered*  Evidence  of  preliminary,  subsequent  or  subordinate  matters 
need  be  produced  only  so  far  as  is  necessary  to  show  that  the  judgment  was 
rendered  and  specialize  as  to  what  it  covers.®* 

» 

§  258.  [Completeness  Demanded] ;  (General  Practiee.^ —  Documents,  viewed  in 
their  probative  capacity,  i.e.,  as  evidence  of  facts  which  their  statements  assert, 
invite  from  their  very  nature,  to  an  administrative  practice  fair  to  both  parties 
and  aUo  to  the  court,  while,  avoiding  unnecessary  loss  of  time»  The  practice  is 
to  require  the  proponent  to  produce,  in  evidence,  the  entire  document  and  then, 
the  document  being  in  e\'idence  as  having  been  offered  by  the  proponent,  to 

88.  People  v.  Dice,  120  Cal.  180,  52  Pac.  551  (1899);  State  v.  Gossett,  9  Rich.  L.  (S. 
477    (1898)    (threats):  State  v.  Moelchen,  53       C.)  487  (1856). 

Iowa  010,  314,  5  y.  \V.  186   ( 1880)    rforeijpn  91.  BulTum  v.  New  York  Mfg.  Co.,  175  Mass. 

lan^ia^:  one  word—*'  knife"— recognized)  :  471,  56  N.  E.  .599  ( 1900) ;  Trischet  v.  Ins.  Co.. 

Shifflefs    Case,    14    Gratt.     (Va.)     652,    657  14  Gray  457    (1860). 

(lJ^o8)    ( confension ) .  M.  Judd    v.    Brentwood;    46    N.    H.    430 

89.  William  v.  State.  30  Ala.  532  (1865)  (1866);  Insurance  Co.  v.  Newton,  22  Wall, 
(confession  interrupted  before  completion:  ex-  (T.  S.)  -32,  35   (1874K 

eluded);    People    v.    Oelal^tert,    39.  Cal.    663  9S.  1  Chamberlayne;  Evidence,  §  500. 

(1870)    (confession  partlv  in  Spanish  which  94.  1  Chamherlavne,  EWdence,  §§  501.  502. 

the  witn«sa.  did  not  understand:  excluded);  95.  Little  Rock  C.  Co,  v.   Hodfpe.   112  Oa. 

State  V.  Gilcreasp,  26  J.a.  Ann.  622  (1874).  521,  37  S.  E.  743   (1900):   Fainey  r.  Hinea, 

«a  Com.  V.  Chance,  174  Mass.  245,  54  N'.  K.       121  IV.  C.  318,  28  S.  K.  410  (189?). 

ft.  1  Chamberlayne,  Evidence,  {  563.    ' 
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§§  259-261 


permit  each  party  to  read,  at  any  appropriate  stage,  suc^  portions  of  the  docu- 
ment as  may  be  deaned  material. 

General  Considerations. —  In  general  the  proponent  of  a  document  produced 
in  evidence  cannot,  it  is  said,  be  required  to  read  the  entire  instrument  on  its 
premutation.**^  There  is,  however,  as  in  case  of  depositions,  authority  to  the 
contrary  effect,  that  the  proponent  may  be  compelled  to  read  the  entire  docu- 
ment before  proceeding  with  other  evidence. ®* 

§  2S9.  [CompletenesB  Demanded];  Depositions.** — The  party  who  has  taken 
a  deposition  o^  given  his  own,^  need,  in  the  first  instance,  read  only  the  direct 
examination,^  or  such  portion  of  it  as  he  deems  material,^  subject  to  immediate 
correction  by  the  judge,  in  case  of  obvious  unfairness/  or  for  other  cause. 

§  280.  [Completeness  Demimded];  Admissions.^ — Where  an  admission  is  in 
writing  it  is  particularly  appropriate,  as  in  case  of  oral  admissions,  that  the 
self-serving  portion  go  to  the  jury  at  the  same  time  as  the  portion  more  favor- 
able to  the  proponent,  providing  the  two  are  needed  to  give  the  effect  of  the 
statement  as  a  whole.  This  is  the  practice  not  only  where  the  statements  are 
made  at  or  about  the  same  time,  e.g.,  were  parts  of  a  single  transaction ;  but 
where,  as  in  case  of  an  account,^  th%  entries,  both  of  charge  and  discharge  are 
made  at  different  times. 

§  261.  [Completeness  Demanded];  Publie. Secords.'^-^ Publio  record  as  a  rule 
is  afforded  to  instniments  constituent  of  legal  results.  The  interdependence 
of  parts  being  especially  marked  in  instruments  of  this  nature,  a  full  copy  of 
the  original  record,  which  itself,  is  usually  irremovable,  alone  demonstrates 
whether  a  particular  conclusion  is  justified  by  the  instrument ;  or  whether,  on 
the  contrary,  some  minor  and  perhaps  disconnected  clause  may  modify  and 
indeed  control  the  alleged  meaning  and  effect.     Such  a  full  copy  being  as 


97.  Lester  v.  Im.  Co.  ."lo.  Ca.  47.5,  470  (1875) 
(letter);  SHiigloflT  v.  Briiner,  174  III.  561,  51 
X  E.  772  ( 1898 ) . 

W.  MUne  v.  Leisler,  7  H.  &  X.  786,  705 
n862).  II  one  party  reads  a  portion  of  a 
vritten  docomeiit  in  evidence  in  his  behalf, 
the  other  party  is  entitled  to  the  reading  of 
the  remaining  portions  thereof,  liefore  the 
iDten-eation  of  other  teatimony.  Spana^rel 
r.  Dellin^r,  38  Cal.  270,  283  (1860)  (former 
pleadings). 

W.  1  Chamberlayne,  Evidence.  §  504. 

1.  Thomas  v.  MiUer,  151  Pa.  482,  486,  25 
Atl.  127  (1802). 

t.  The  practioe,  which  seems  a  oonTenieiit 
one,  has  not  heejD  adopted  in  England.  Tern- 
perley  v.  Scott,  5  C.  A  P.  341  (1832).  Nor 
i*  it  Aorepted  in  a  majority  of  American 
joriidictiotts. 


California. —  Orland  v.  Finnell,  65  Pac.  976 
(1001) 

3.  Bun/el  v.  Maas,  116  Ala.  68,  22  5^.  568 
(1807). 

The  entire  direct  eoKamlmatlon  roust,  it  is 
said,  lie  read  in  the  original  instance.  Soutii- 
wark  Ins.  Co.  v.  Knight,  6  Whart.  (Pa.)  327, 
330   (1841). 

4.  The  whole  of  any  partlcnlar  answer 
must  be  read.  Perkins  v.  Adams,  5  Mete. 
(Mass.)   44,  48   (1842). 

5.  1  Chamlierlayne,    Evidence.   §   506. 

6.  Bridges  v.  State.  110  Ga.  246,  34  S.  E. 
1037  (1000)  (entire  book  introduced)  :  State 
V.  Powers.  72  Vt.  168.  47  Atl.  8.30  (1000) : 
Powan  V.  Chenoweth,  40  W.  Va.  287,  38  8.  E. 
544    (tool). 

7.  1  Chamberlayne,  Evidence,  §  506. 
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readily  obtained  as  a  partial  one,  the  court  is  justified  in  so  discharging  its 
administrative  function  as  to  require  that  it  be  done.  The  litigant  oifering 
any  part  of  a  public  record  puts  in  evidence  a  copy  of  the  whole  of  that  recond/*' 
and,  thereupon,  reads  or  otherwise  states  the  portion  on  which  he  actually 
relies.® 

Deeds,  Wills,  etc, —  Records,  as  those  of  deeds,  wills,  and  the  like  which  are 
customarily  copied  in  exleyiso  are  proved  by  verbatim  copies,  duly  certified  by 
an  official  or  proved,  under  oath,  by  an  examining  witness. 

§  862.  [Completeness  Demanded];  Ezecutive.^'^ — The  executive  department 
of  government  affords  numerous  instances  of  records  to  which  the  requirement 
<if  completeness  is  constantly  being  applied ;  —  whether  these  public  documents 
£;re  those  made  in  extenso,  or  consist  of  what  may  be  called  '*  single  entry  *' 
lecords.  Of  this  latter  class  are  parish  registers  of  births,  marriages  and 
cleath,^'  and  municipal  official  records  covering  the  same  data,*^  plats  of  lots,^"* 
tax  lists.  ^^ 

§  SMS.  [Completeness  Demanded];  Legislative.^^ — Where  proof  is  required 
oi  a  statute,  only  such  poitions  need  be  introduced  in  evidence  as  are  material,^* 
avid  relate  to  the  proposition  in  issue,^''  whether  the  proof  is  by  deposition  ^*  or 
otherwise,  and  whether  the  statute  be  domestic  ^®  or  foreign. 
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§  264.  [Completeness  Demanded] ;  Jndicial.21 — '  In  no  connection  is  the  appli- 
cation of  the  principle  of  completeness  at  once  so  difficult  and  so  important  as 
in  regard  to  judicial  records.  The  requirement  is  strongly  insisted  upon  by 
the  presiding  judge,  in  the  interest  of  public  justice.^^ 

Irrelevancy,  if  Separable,  Rejected. —  Where  an  entire  record  cannot,  by 
any  possibility,  ever  become  material  on  an  issue,  but  a  line  of  clear  demarca- 


8.  Smith  V.  Rich,  .37  Mich.  540  (1877); 
State  V.  Clark,  41  X.  J.  L.  486  (1870)  :  Wood 
V.  Knapp,  100  \.  Y.  lOfl.  2  X.  E.  632  ( 1885). 
See  also  GarriBh  v.  Hyman,  20  La.  Ann.  28 
(1877). 

9.  Davis  V.  Manon,  4  Pick.  (Mass.)  156 
( 1826 ) . 

10.  1  Chamherlayne.   Evidence,   §  507. 

11.  American  Life  Ins.  Co.  v.  Roi^enairle,  77 
Pa.  507,  515   I  1875). 

12.  State  V.  Potter.  52  Vt.  .3.^  38  (1870): 
Blair  v.  Sayre.  20  W.  Va.  604.  606.  2  S.  E. 
07    (18T<7). 

13.  Farr  v.  Swan.  2  Pa.  St.  245.  255  ( 184.5). 

14.  Job  V.  TeW)ettR,  10  111.  376,  380  (1848) : 
State  V.  Howard,  01  Me.  396,  40  Atl.  65 
(1808V  liquor  tax  payers). 

16.  1  Chamberlayne,   Evidence,  § '  .W8. 
16.  S^nft  V.  Fitzhugh,  9  Port.    (Ala.)   39, 
54  (1830). 


17.  (  hamberlain  v.  Maitland,  5  B.  Monr. 
(Ky.)  448  (1845)  (law  as  to  holidays): 
Adie  V.  Sherwood.  3  Whart.  (Pa.)  481,  483 
(18.38). 

The  title  of  a  statute  is  not  sufficient  to 
establish  its  effect.  State  v.  Welsh.  3  Hawks 
(X.  C.)  404.407  (1824)   (incorporation). 

18.  Biesenthall  v.  Williams.  1  Duv.  (Ky.) 
.320  (1864):  Chamberlain  v.  Maitland,  6  B. 
Monr.  (Ky.)  448  (1845)   (foreipi  notary). 

19.  (^rant's  Succession.  14  La.  Ann.  795 
(1850). 

20.  Chamberlain  v.  Maitland.  5  B.  Monr. 
(Ky.)  448  (1845)  :  Grant  v  Coal  Co.,  80  Pa. 
208,  216   (1876). 

21.  1  Chamberta:i^e.  Evidence,  §  509. 

22.  /IZinoM.— Vail  v.  Iglehart,  69  lU.  832 
(1873). 
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tion  may  be  traced  between  relevant  and  irrelevant  parts  of  tbe  record,  the  pro- 
ponent may  rest  content  upon  offering  the  former  poriions  of  the  writing. 

§  265.  [Completeness  Demanded] ;  Pleadings  at  Law.^^ —  In  connection  with 
the  pleadings  themselves,  whether  in  equity  or  at  law,  Gubstantialiy  the  same 
canons  of  administration  are  adopted.  Pleadings  may  be  offered  for  either 
of  two  purposes.  In  the  lirst  place,  as  is  shown  elsewhere,  the  statement  may 
be  independently  relevant,  i.e.,  by  reason  of  its  own  existence  regardless  of  the 
truth  of  the  facts  asserted.  Or,  on  the  other  hand,  the  pleading  may,  as  where 
it  contains  an  admission,  be  used  as  constituting  evidence  of  something  asserted 
by  it,  i.e.,  in  what  may  be  called  its  probative  or  assertive  capacity. 

§  206.  [Completeness  Demanded] ;  Pleadings  in  Chanoery.^^ —  In  dealing  with 
pleadings  in  chancery  causes  the  bill,  as  a  whole,  should  be  produced  by  the 
opponent ;  and  so  much  of  it  read  by  him,  subject  to  supervision  by  the  court 
and  correction  by  his  antagonist,  as  fairly  covers,  to  a  reasonable  exent,*^  the 
particular  aspect  or  portion  of  the  bill  which  he  deems  relevant  to  the  truth  of 
a  proposition  in  issue. ^**  In  equity  causes  where  the  answer  is  treated  as  a 
pleading,  e.g.,  when  used  in  the  cause  in  which  it  was  filed,  the  same  nile  as  to 
completeness  is  applied. 

§  267.  [Completeness  Demanded] ;  Statutory  Interrogatories.^^ —  The  propo- 
nent may  offer  such  portions  of  his  adversary's  statements  in  sworn  answers  as 
be  deems  material  and  l^elpfulr  to  himaelf  ^*  not  being  obviously  un;fair  or  mis- 
leading, and  subject  at  all  times  to  the  power  of  the  court  to  order  that  other 
portions  of  the  adversary's  statement,  necessary  to  fairness  ^^  or  essential  to  a 
complete  understanding^^  shoidd  also  be  read.  The  rights  of  the  proponent 
are  subject  also  to  the  further  qualification  that,  while  he  is  at  liberty  to  decide 
on  what  topic,  if  any,  he  will  interrogate  his  opponent,  he  will  be  required, 
having  selected  his  subject  and  asked  his  questions,  to  introduce  in  evidence  all 
that  his  opponent  has  to  answer  as  to  it.*^  The  matter  is  one  frequently 
regulated  by  a  ^'  r\ile  of  court." 

§  268.  [Completeness  Demanded] ;  Judgments.^^—  It  is  not,  in  the  absence  of 
exceptional  circumstances,  as,  where  the  inquiry  is  as  to  the  nature  of  a  claim 

2S.  1  Chamberlayne,  Evidence,  §310.  27.   1  Chamberlayne,  Evidence,  §  512. 

»4.  1  Chamberlayne.  ETidence,  §  511.  88.  2  Van  Horn  v.  femith,  50  Iowa  142,  148, 

85.  To  introduce  in  evidence  part  of  a  writ-  12  N.  W.  789    (1882):   Lyon  v.  Marriott,  5 

^2,  such  as  a  bill   in  equity,  and  withhold  Brit.   Col.    157    (1806)  ; .  Wunderlich   v.   Ins. 

•  om  the  jury  the  balance  of  the  instrument,  Co.,  104  Wiac.  3«2,  80  N.  W.  467  (1890).     , 

>*  1^4  at  least  nececiflary  to  point  out  definitely  29.  Hammatt  ▼.  Emerson,  27  Me.  308,  335 

•le  part   offered^  that   isi,   the  pa^s.   para-  (1847). 

2-'»phB,  sentences  or  words.     \\'hen  this  is  not  80.  Allend  v.  R.  Co.,  21  Wash.  324,  5$  Pac. 

'ione,  the  ^hole  or  none  should  po  to  the  jury.  244   (1899) . 

I'nes  V.  Grantham,  80  Ga.  472.  477,  5  S.  E  81.  Demelman  v.  Burton,  176  Mass.  36?,  57 

:fi4  (1888).  N.  E.  66«>    (11^00). 

28.  .ToHM  -r.  Grantham,  80  Ga.  472,  476,  5  38.  1  Chamberlayne,  Evidence,  §  513. 

S.  E.  764  (1888).  ,    .                                  ;        ^? 
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which  has  been  placed  in  a  judgment,^^  or  the  effort  is  made  for  the  enforce- 
ment of  the  judgment  itself, ^^  the  practice  to  require  that  the  whole  record,  in 
all  its  extension,  on  whatsoever  matter  relating,  should'  be  produced.  What  is 
demanded,  is  the  whole  record  relating  to  the  particular  proposition ;  ^^ —  all 
that  which  establishes  by  judicial  hearing  the  existence  of  the  fact  which  it  is 
sought  to  prove. 

* 

§  269.  [Completeness  Demanded] ;  Verdicts.^® —  The  general  rule  is  that  a  rec- 
ord of  a  verdict  standing  alone,  i.e.,  without  the  judgment,  is  not  admissible,  be- 
cause, otherwise,  non  constat  but  that  the  verdict  may  no  longer  be  in  force.  It 
may  have  been  set  aside  or  for  some  other  reason  no  judgment  have  issued  on  it.*' 
Clearly,  however,  the  production  of  a  verdict  is  independently  relevant  to  the 
effect  that  there  was  a  suit  which  prc^ressed  so  far  as  to  reach  a  verdict.*^^ 

§  270.  [Completeness  Bemanded];  Ezecutions.^^ — In  its  probative  capacity 
as  establishing  the  facts  adjudicated,  an  execution  is  not  complete  without  the 
judgment  on  which  it  was  issued ;  ^  and,  usually,  other  portions  of  the  record. 
If  the  execution  is  independently  relevant,  e.g.,  where  an  officer  in  possession 
of  goods  under  an  execution  proceeds  against  a  third  person  acting  without 
claim  or  right,*^  or  where  the  owner  of  the  goods  sues  the  officer  for  seizing 
them  under  his  writ,*^  mere  production  of  the  execution  is  sufficient. 

§  271.  [Completeness  Demanded];  Wills  and  Probate  Papen.'*^ — It  is  essen- 
tial that  the  copy  of  a  will  be  full  and  complete.  In  several  states  of  the 
American  Union  it  is  required,  in  order  that  a  copy  of  a  will  should  be  admis- 
sible, that  it  be  accompanied  by  a  record  of  its  probate.**  Elsewhere,  a  cer- 
tificate of  the  register  of  probate  or  other  suitable  official  that  the  accompany- 
ing will  has  been  duly  proved  will  be  accorded  a  prima  facie  effect.**  Com- 
pleteness is  conditioned,  however,  in  all  cases,  by  the  object  of  the  offer. 

Administration, —  Appointment  as  administrator  of  the  estate  of  a  decedent 
should  be  proved,  in  the  ordinary  case,  by  production  of  the  original  papers, 
or  record  books,  or  else  by  a  copy  of  them,  sworn  or  certified. 


88.  Jones  t.  Hopkins,  32  Iowa  503,  504 
(1871). 

84.  Willis  V.  Louderback,  5  Lea  (Tenn.) 
561  (1880). 

86.  People  ▼.  Pike,  197  111.  449,  64  N.  E. 
393    (1902)    (county  court  records). 

Indiana. —  Brown  v.  Katon,  98  Ind.  591, 
595  (1884);  Drosdowski  v.  Chosen  Friehds, 
114  Mich.  178.  72  X.  W.  169  (1897) ;  Gamer 
▼.  SUte.  5  Lea  213,  217  (1880). 

86.  1  Chamberlayne,  Evidence,  $  514. 

87.  Comm.  v.  Minnich.  250  Pa.  363,  95  Atl. 
665,  L.  R.  A.  1916  B  9.50   (1915). 

88.  Waldo  ▼.  Long,  7  Johns.  (N.  T.)   173 


(1810).     See    also    MoLeod    v.    Crosby,    128 
Mich.  641.  87  N.  W.  883  (1901). 
89.  1  Cbamberlavne,  Evidence.  §  515. 

40.  Vassault  v.  Austin,  32  Cat.  597  (1867). 

41.  Spoor  v.  Holland*  8  Wend.  (X.  Y.)  445, 
24  Am.  Dec.  37   (1832). 

48.  Deloach  v.  Mvrick.  6  Oa.  410   (1849). 

48,  1  Chamberlayne,  Evidence.  §  516. 

44.  KeirtuckT  Land,  etc.,  Co.  ▼.  Crabtree, 
118  Ky.  922,  70  S.  W.  31,  24  Ky.  L.  Rep.  743 
(1902). 

46.  Loimn  v.  Watt  5  Serjr.  &  R.  (Pa.)  212 
(1^10^  See  also  Thursby  ▼.  Myen,  67  Gk. 
155  (1876). 
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§  278.  [CompleteaeM  Demanded] ;  Ptivate  Seoords.^^ —  The  records  of  a  cor- 
poration in  any  suit  in  which  they  are  relevant  and  competent  may  be  proved 
by  a  certificate  from  the  proper  officer,  an  examined  and  sworn  copy,^^  by  pro- 
duction of  the  books  properly  authenticated,***  or  in  any  other  legal  manner,  as 
an  admission*^* 

§  273.  [Completeneas  Demanded] ;  Independent  Relevancy.^^ —  When  proof  of 
the  independent  relevancy  of  a  document  has  been  made,  the  opponent  is  at 
liberty  to  read  so  much  of  the  remainder  of  its  statements  as  pertains  to  the 
same  subject  and  tends  to  qualify,  limit  or  explain  the  portion  already  read. 

This  doctrine  applies  to  pleadiugs,^^  public  records,^^  and  private  writings.*^^ 

§  274.  [Completeness  Demanded] ;  Incorporation  by  Reference.^* —  The  ad- 
ministrative requirement  of  completness  calls  for  introduction  in  evidence  of 
documents  referred  to  in  the  writings  already  before  the  court.  The  greater 
the  relative  importance  of  the  document  in  the  case,  the  more  its  precise  shades 
of  meaning  are  significant,  the  more  .streniu^usly  will  the  judge  insist  that  all 
writings  incorporated  in  it  by  reference  should  be  produced  for  inspection. '^^ 

If  a  letter  is  introduced  that  to  which  it  is  in  reply  is  rendered  competent;  *• 
and,  indeed,  will  be  required,^^  as  in  cases  of  oral  conversation,*^^  whenever 
available;** — extracts  from  it  not  being  deemed  a  sufficient  compliance  with 
the  rule.*"^  Where,  however,  the  letter  orijj:inallv  oflFered  is  intelliaible^^  and 
not  obviously  incompleted^  as  it  stands  and  it  further  appears  that  the  letter 


46.  1  C'bamberUjne,   Evidence,  §  517. 

47.  "Proprietors'  records''  of  common 
lands,  etc.,  are  treated  in  the  same  manner. 
Pike  V.  Dvke,  2  Green!.  (Me.)  213  (1823); 
Woods  V.  Banks  14  N.  H.  101,  109  ( 1843). 

4S.  Hanks  v..  Darden,  18  Oa.  318,  341 
(185.5). 

48.  Sinking  Fund  (  om'rs  v.  Bank,  1  Mete. 
(Ky.)  174,  185  (1S.58)  (recital  of  corpora- 
tion's doings  contained  in  a  mortgage). 

50.  1  Chamlierlayne,  Kvidence,  §§  518-520. 

51.  Da  vies  v.  Flewellen,  2»  Or.  49  (18.59) ; 
Soiple  V.  Xorthcntt.  62  Ga.  42,  45  (1878) 
(amendment  to  hill). 

5t.  Rule  V   State  (Miss.  1898)  22  So.  872. 

5S.  Stone  v.  Town  of  Tailalah  FallR,  131 
Ga.  452.  62  S.  E.  592  (1908)  (ordinance 
book):  Page  v.  Hazelton,  74  X.  H.  252,  66 
Atl.  1049  (1907)  (entries  in  a  book  of  ac- 
nmnt). 

54.  1  Chamberlayne.  Kvidence,  §§  521-523. 

55.  £a8t  Coast  Lumber  Co.  v.  EHIis- Young 
Co  (Fla.  1908),  45  5m).  826  (deed) ;  Stone  v. 
^anhom,  104  Mass  319,  .324  (1870)  (con- 
truct). 

5«    52eciTritT  Trust  Co  v.  Robb  (X.  J.  1906), 


73  i\  C.  A.  302,  142  Fed.  78;  Tilton  v.  Beecher, 
N    Y.,  Abbott's  Rep.  II,  270   (1875). 

57.  WaUon  v.  :Moore,  I  C.  &  K.  626  (1844). 
"  We  can  perceive  no  jns»t  distinction  between 
oral  conversation  and  written  correspondence 
in  this  respect."  Triwhet  v.  Tub.  (^o.,  14  Gray 
(Masfl.)    457    (1860). 

58.  PartH  of  a  correspondence  or  conver- 
sation ■  ne<*esHary  to  the  complete  understand- 
ing of  Mu*h  conversation  or  correspondence 
are,  as  a  rule,  ndmisftible  by  way  of  mipple- 
mentation,  if  any  portion  of  the  correnpon- 
dence  or  conversation  is  received.  Trischet 
V.  Ins  Co,  14  Gray  (.Ma««.)  4.'>7  (1860). 
"  If  we  have  the  sermon,  let  us  have  the 
text."  Tilton  v  Beecher,  X.  Y.,  Abbott's 
Rep.   II.   270    (1875). 

59.  Kay  ward  R.  C.  v.  Duncklee,  30  Vt. 
29,    ,39    (18.56). 

eo.  Coats  V.  Gregory.  10  Ind.  .345,  346 
(18.58). 

61.  Bray  ley  v.  Ross,  33  Iowa  505  (1871); 
Xew  Hampshire  T.  Co.  v.  Korsmeyer,  etc.,  Co., 
.57    Neb.   784,  78   X.   \V,   703    (1899). 

68.  Stone  v.  Sanborn,  104  Mass.  319,  324 
(1870). 
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to  which  it  is  in  answer  •*  or  the  documents  enclosed  or  referred  to  are  in  the 
possession  of  the  adverse  party,  the  balance  of  convenience  may  well  be  found 
in  receiving  the  letter  as  oifered,  leaving  the  work  of  supplementing  or  ampli- 
fying it  to  the  opposite  side  at  a  subsequent  stage. 

§  276.  [Completeness  Demanded];  Obligation  to  Introduce  into  Evidence  Re- 
sulting from  Demand  and  Inspection.®^ —  Under  a  certain  set  of  circumstances, 
the  law  of  procedure  itself  overrides  the  option  of  the  party  to  produce  a  docu- 
ment in  his  power  and  compels  him  to  put  it  in  evidence.  This  occurs  where 
he  who  subsequently  is  obligated  to  become  the  proponent  of  the  document  has 
given  notice  to  his  adversary  requiring  the  latter  to  produce  the  writing,  and 
the  latter  has  in  fact  produced  it.  The  demanding  party  has  now  availed 
himself  of  the  opportunity  so  secured  of  inspecting  the  document.  He  is  no 
longer  at  liberty  to  decline  to  keep  the  examined  document  out  of  evidence ;  he 
must,  by  the  rule  originally  laid  down  in  England,  otfer  the  whole  writing  ^^ 
**  if  at  all  material  to  the  issue."  **  The  document  is  therebv  made  evidence 
for  both  parties.**^  The  object  which  the  court  in  so  ordering  had  in  view  was 
to  punish  and  thereby  discourage  "  fishing  "  for  the  adversary's  evidence. 


§  267.  Prevent  Surprise.''^ —  It  is  the  duty  of  the  presiding  judge  to  prevent 
surprise  upon  a  litigant ;  —  that  his  substantive  rights  shall  not  sufifer  by 
imforeseen  developments  in  the  case  which  could  not  have  been  anticipated  and 
prevented  by  the  exercise  of  ordinary  prudence.  The  judge's  solicitude  that 
there  be  no  miscarriage  of  justice  will  be  proportionate  to  the  importance  of 
the  consequences  of  the  untoward  event  to  the  party  affected  by  it;  and  also 
to  the  decree  (»f  culpability  of  the  respective  parties  for  the  existence  of  the 
situation  which  is  presented.  It  may  be  the  duty  of  the  court  to  adjourn  the 
hearing  or  continue  the  case,  or  even  to  award  a  new  trial,*^  according  to  cir- 
cumstances. 

§  277.  [Prevent  Surprise];  New  Trial  for  Newly  Discovered  Evidence. —  A 

new  trial  will  not  be  granted  on  a  mere  showing  that  new  evidence  has  been 
discovered.     Such  evidence  must  meet  the  followini?  requirements:     1.  It  must 


68.  Barnes  v.  Trust  Co.,  169  TU.  112.  48 
X.  K.  n   (lft07). 

Stone  V.  Sanborn,  104  Mass.  310,  324 
(1S70). 

*'  In  either  case,  whether  the  oommiinica- 
tions  are  hv  auceeHsive  letters  or  bv  distinct 
conversations,  the  party  intnxiuein^  the  sec- 
ond in  evidence  may,  if  he  pleases,  introduce 
the  first  also,  and  if  he  does  not,  the  other 
party  may.  The  actual  cnstody  of  the  papers 
does  not  affe<'t  the  question  which  party  dhall 
introduce  them,  but  only  the  steps  to  be  taken 
to  compel  their  production."    Stone  v.  San- 


lx)rn.  104  Mass.  319,  ;5i4  (1870K  The  prac- 
tice is  the  same  even  in  criminal  ca«:es.  ('.  S. 
V.  Doebler.  !  Baldw.  (L'.  S.)  519,  .522  (1832) 
(forgery). 

64.  1   Chaml»erlayne,  Evidence,  §§  524-526. 

65.  Calvert  v.  Klower.  7  C.  &  P.  386  (1836)  ; 
Wharam  v.  Routledge,  .5  Esp.  23.5  ( 1805) . 

66.  Wilson  v.  Bowie,  1  C.  &  P.  8.  10  (l»23). 

67.  Com.  v.  Davidson.  1  Ctish.   (Mass.)   33, 
44   (184'^). 

'66.  I  rhaml»erlavne.  Evidence,  8  527. 
69.  Xorfolk  &   \V.   Ry.  Co.  v.  Coffey    (Va. 
1905),  51  R  E.  729. 
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.be  such  that  it  will  piobably  change  the  result  if  a  new  trial  is  granted.  .  2.  It 
must  have  been  discovered  since  the  trial.  3.  It  must  be  such  that  it  could  not 
have  been  discovered  before  the  trial  by  the  exercise  of  due  diligence.  4.  It 
must  be  material  to  the  issue.  5.  It  must  be  not  merely  cumulative  to  the 
former  evidence.  6.  It  must  not  be  to  merely  impeach  or  contradict  the  former 
evidence.  Cumulative  evidence  is  additional  evidence  of  the  same  kind  to  the 
same  point.     Evidence  to  prove  a  distinct  issue  is  not  cumulative."'^ 

§  278.  [Prevent  Surprise];  Action  of  Appellate  Courts.^^ — Adjournment  or 
continuance  on  the  ground  of  surprise  is  a  question  of  administration.  When, 
therefore,  reason  has  been  employed,  the  exercise  of  the  power  will  not  be  re- 
viewed on  appeal.  Where,  however,  its  action  is  unreasonable  the  ruling  of 
the  trial  court  may  be  reversed.*^  ^ 

§  279.  [Prevent  Surprise];  Amendment  of  Pleadings.  -•  ^  lomuient  among 
causes  assigned  for  surprise  warranting  a  stay  of  proceedings  is  in  connection 
with  a  change  in  the  pleading's.  Where  the  allowance  of  an  amendment  to  a 
pleading  so  alters  the  forensic  position  of  the  opposite  party  that  he  is  not  able 
to  proceed  without  delay  except  by  impairing  the  chances  for  a  successful 
issue  in  his  favor,^*  he  will  ordinarily  be  given  the  benefit  of  a  continuance  on 
the  ground  of  surprise.  The  rule  is  enforced  with  particular  strictness  in 
criminal  cases.''* 

§  280.  [Prevent  Surprise] ;  Decisions  on  Dilatory  Plcas.^® —  In  case  of  deci- 
sions by  the  court  upon  dilatory  pleas  "^^  or  other  formal  raatters,^^  the  nature 
of  which  might  reasonably  have  been  anticipated,  some  proof  of  threatened 
prejudice  other  than  the  party's  allegation  or  statement  that  he  is  surprised  at 
the  result,  will  be  required  to  warrant  a  continuance.  On  the  other  hand,  it 
may  be  equally  clear  that  where  the  result  of  the  court's  action  is  to  place  a 
party  in  a  situation  diflFerent  from  what  he  could  fairly  have  foreseen,  the 
continuance  is  not  only  reasonable,^®  but  may  even  be  necessary  to  the  ends 
of  justice. 

70.  Vickers  v.  Carey  Co.  (Okla.  1015),  151      611     (embezzlement,  from    another    socifty). 
Pac,  1023.  L.  R.  A.  1916  C  1156.  The   accused   may,   however,   be   rpqnired   to 

71.  1  Charoberlayne,  Evidence,  §§  526-528.      show  that  he  intends  in  good  faith  a  defense 
7%.  Plrrung  v.  Supreme  Council  of  Catholic      to  the  amended  complaint.     Williams  v   State 

Mnt.  Ben.  Ass'n,  93  N.  Y.  S.  575,   104  App.  (Tex.  Cr.  App.  1905).  87  S.  VV.  HoS. 

Div.  571    (1905).  76.  1  Chaml)€rlayne,  Evidence,  §  528b. 

78.  I  Chamberlayne,  Evidence,  §  528a.  77.  St.  T.ouis,  1.  M.  &  S.  Ry.  Co.  v.  Smith 

74.  Despatch    laundry   Co.   v.    Employers'  (Ark.  1907),  100  S.  W.  884    (plea  in  abat- 
Liability  AHsnr.  Corp.,  105  Minn.  384,  118  N..  ment). 

W.  1.52  (1908)    (raising  new  issues)   [rehear'  78.  Vulcan  Ironworks  v.  Burrell  Const.  Co. 

ing  granted.  105  Minn.  384,  117  N.  W.  506];  (Wash.    19a5),    81    Pac.    8.36     (motions    (or 

Horwitz  v.  Tji  Roche   (Civ.  App.  1908),   107  non-suit). 

S.  W.  1148;  Wright  v.  Northern  Pac.  Ry.  Co.,  79.  Crotty  v.  City  of  Danbury,  79  Conn.  379, 

3R  Wash.  64,  80  Pac.  197   (1905).  65  Atl.  147   (1906). 

75.  Foreman  v.  State  (Miss.  1909),  48  ^. 

ft 
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§  281.  [Prevent  Surprise];  Tcstimony.so — Where  the  teetimonj  given  at  a. 
trial  is  such  that  it  could  not  reasonably  have  been  anticipated  by  the  party 
against  whom  it  is  offered,  he  will,  if  it  is  material  to  the  decision  of  the  case,*^^ 
be  entitled  to  an  opportunity  of  meeting  it,  by  adjournmeiit,**^  or  continuance,®^ 
if  this  be  the  only  adequate  means  of  facing  the  situation.**^     Such  an  order 

may  be  of  especial  importance  in  a  criminal  ease.**^ 

Such  surprise  may  consist  in  the  failure  of  a  party's  own  evidence  *®  where 
he  has  used  due  diligence  in  procuring  it  ^"^  or  in  the  change  by  a  witness  in 
his  testimony  from  what  was  fairly  to  be  expected  ®®  or  from  the  absence  of  a 
witness  whose  testimony  becomes  suddenly  and  unexpectedly  important.*® 

'  §  282.  [Prevent  Surprise];  Production  of  Ooouments.^^^ — The  rule  is  the 
same  with  regard  to  the  production  of  papers.  The  court  has  full  power  to 
protect  a  party  from  surprise  due  to  the  introduction  of  documents  by  the 
opposite  party  under  circumstances  not  reasonably  to  have  been  anticipated  by 
him.^*  If  necessary  for  doing  justice,  the  judge  may  continue  the  case.** 
Nor  is  the  rejection  of  immaterial  documents  a  suitable  ground  for  claiming 
surprise/^ 

§  283.  [Prevent  Surprise];  Time  and  Place  of  Hearing.^^ — Where  a  party, 
without  his  fault,  is  surprised  as  to  the  time  or  place  of  holding  court,  the 
trial  judge  will  be  justified  in  granting  a  continuance.®^  A  rearrangement  of 
cases  on  the  court's  docket  mav  have  this  effect.*® 

§  284.  [Prevent  Surprise];  Surprise  Must  be  Prejudicial.^" — The  surprise 
against  which  the  presiding  judge  is  bound,  so  far  as  consistent  with  his  other 

80.  1  Chamberlayne,    Evidence,  §§    528c-      Contracting  Co.,   93  N.  Y.  Suppl.  920,   105 
528g.  App.  Div.  90  (1905).     A  continuance  on  this 

81.  Dempsey   v.  Taylor,  4  Tex.  Civ.   App.      ground  may  be  refused  where  many  witnesses 
126,  2.3  S.  W.  220  (1893).  are  prepared  to  testify  on  the  point.    Blair 

8d.  Heyman  v.  Ringer.  99  N.  Y.  Suppl.  942,  v.  State   (Xeb.  1004),  101  N.  W.  17. 

61  Misc.  18  (1906).  89.  Schwarzschild  &  Nulzberger  Co.  v.  New 

83.  Louisville  &    X.   K   Co.   v.   Bell    (Ky.  York    City    Ry.    Co.,   90   N.    Y.    Suppl.   374 
1909),   119  S.  NV.  782;   JobnBon  v.  Com.  32  (1904)    (gone  home  at  6  p.  m.). 

Ky.  L.  Rep.   1117,  107  S.  ^V.  768   (1908).  90.  1  Chamlierlayne,  Evidence,  §  528h. 

84.  Freeland  v.  Brooklyn  Heights  R.  Co.,  91.  Leverett  v.  Tift,  6  Ga.  App.  90,  64  S.  E. 
66  X.  Y.  Suppl.  .'121,  54  App.  Div.  90  (1900).  317  (1909)  :  Dare  v.  McXutt,  1  Ind.  (1  Cart.) 

85.  TJrdle  v.  Com.,  23  Ky.  L.  Rep.  1.^07,  148  (1848):  Bronaugh  v.  Bowles,  3  La.  120 
64  S.  \V.  986  (1901).  (1831,. 

88.  Threadgill   v.   Bickerstaff,   7   Tex.   Civ.  OT.  Leverett  v.  Tift,  6  (M.  App.  90,  64  S.  E. 

App.  406,  26  S.  W.  739   (1894);  Texas  &  P.  317     (1909).     A    motion    for    a    continuance 

Ry.  Co.  v.   Boggs    (Tex.  Civ.  App.   180.>)    30  should   be  promptly  made.     McLear  v.  Hap- 

«.  W.  1089  (failure  of  counsel  to  comply  with  good,  8.5  Cal.  .>.>7,  24  Pao.  788  (1890). 

stipulation)  ;  Shipp  v.  Suggett,  48  Ky.  (9  B.  93.  Lyons  &  K.  P.  Toll  Road  Co.  v.  People, 

Monr.)  6  (1848)    (drunken  witness).  29  Colo.  4.34.  68  Par.  27.5  (1902). 

87.  Pinson  v.  Bass,  114  (ia.  575,  40  R.  E.  94.  1  (  hamberlayne.  Evidence,  §  528i. 

747    (1902)  :   Sheedy  v.  City  of  Chicago,  221  96.  Ross  v.  Austrll,  2  Cal.  183  (18.52). 

111.  Ill,  77  X.  E.  5.39   (1906)    (measuring  a  96.  Elliott    v.    Cadwallader,    14    Iowa    87 

•ewer) ;  St.  Louis,  W.  &  W.  B.  Co.  v.  Ransom,  (1862). 

29  Kan.  298  (1883).  97.  1  Chamberlayne,  Evidence,  {  528j. 

SS.  McDonald  t.  Holbrook,  Cabot  &  Dalj 
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administrative  duties,  to  protect  a  litigant  is  one  which  clearly  impairs  the 
latter's  chances  of  success,  i.e.,  is  prejudicial  to  him.®® 

§  285.  [Prevent  Surprise];  frutection  against 'TTnf air  Treatmeut.^^^-^  A 4}road 
canon  of  administration,  so  inclusive  that  but  occasional  instances  can,  here  and 
there,  be  given  of  its  application,  is  t£at  the  court  will,  in  furtherance  of  jus- 
tice, protect  each  part;)*  from  unfair  treatment.  This  may  be  threatened  either 
from  the  opposite  party  or  from  the  judge  himself.  In  whichever  guise  the 
danger  may  present  itself,  the  administrative  duty  of  the  court  to  remove  it  is 
clear. 

§  286.  [Prevent  Surprise] ;  Unfair  Commeat.^--^  The  weight  which  the  jury 
attach  to  the  utterances  of  the  judge^  their  anxiety  to  seek  a  clue  from  him 
which  may,  in  a  case  of  bewildering  uncerainty,  relieve  them  f^om  their  own 
duty  will  make  him  extremely  cautious  that  his  prejudice  shall  not  ^iy)plant 
the  orderly  administration  of  law.  The  trial  judge  will,  therefore,  at  all  times, 
carefully  refrain  from  interpolating  remarks  which  indicate  to  the  jury  the 
opinion  which  he  has  formed  on  a  material  point  in  dispute,^  or  as  to  what 
facts  are  ^  or  are  not  *  proved. '^  He  may  even  refrain  from  stating  as  to  what 
facts  there  is  evidence.® 

§  287.  [Prevent  Surprise] ;  Incidental  Comment  Permitted/ —  A  certain  in- 
cidental comment  by  the  court  is  not  unreasonable,  especially  where  the  jury 
are  distinctly  instructed  that  questions  of  fact  in  issue  are  to  be  decided  by 
them.  It  is  not,  for  example,  unreasonable  for  the  judge  in  discussing  with 
counsel  the  admissibility  of  evidence,^  the  propriety  of  a  nonsuit,®  the  direc- 

98.  The  exclusion  of  inadmissible  evident  o  •  a.  App.  832,  58  8.  £.  88  (1907) ;  Thomson  v. 

furnishes  no  ground  for  surprise.     McCutcUiu  fcLeliey  (Tex.  Civ.  App.  1906),  97  S.  W.  326. 

V.  Bankston,  2  Ga.  244    (1847);   Simpson  v.  3.  Ficken  v.  City  of  AUanU,  114Ga.  970,  41 

Johnson    (Tex.   Civ.    App.   1898),   44   6.   W.  S.  £.  58    (1902);   In  re  Knox's  Will    (Iowa 

1076     The  fact  that  the  saBM  evidence  was  1904),  98  N.  W.  468   (Tex.  Civ.  App.  1907), 

admitted  without  objection  at  a  former  trial  103  S.  W.  444. 

does  not  constitute  the  subsequent  exclusion  4^  Atlantic  Coast  i^ine   R.   Co.  v.   Ponel?, 

a  surprise.    Turner  v.  Tuberstng,  67  Ga.  161  127  Ga.  806,  9  L.  R.  A.  (N.  S.)  769,  56  S.  E. 

1 188] ) .    Nor  does  the  fact  that  the  opposing  1006    ( 1907 ) . 

witnesses  testify  differently  than  they  have  5.  The   demeanor   of   a   judge  may  lio   as 

told  the  objecting  party  they  would,  consti-  unfair  to  a  party  as  his  verbal  exprefc-Bion^. 

tute  such  a  threatened  prejudice  as  will  be  City  of  Xewkirk  v.   Dimmers,   17   Ok!    .525, 

deemed  a  surprise.     Brock  v    Com.,  33  Ky.  87  Pac.  603    (1906). 

L    Rep.   630,    110   S.   W.    878    (1908).     See  6.  Patten    v.    Town    of    Auburn     (Wash, 

afco  Texas  Cent  Ry.  Co.  v.  Brock  (Tex.  Civ.  1906),   84   Pac.    594. 

App.  1895),  30  S.  W.  274.  7.  1  Cliamberlayne.  Evidence,  g  529b. 

Improper  condnet  on  the  part  of  the  Judge  S.Hampton    v.    City   of   Macon,    113    Ga. 

which  takes  place  after  verdict  rendered  can  93,  38  S.   K.  387    (1901)    (view):  St.  Louia 

scarcely  be  deemed   prejudicial.     Central   of  &  8.  W.  Ry.  Cp.  v.  Elgin  Condensed  Milk  Co. 

Georgia  Ry    Co.  v.  Perkerson,  115  Ga.  647,  175  111.  557,  51  X.  E.  911  U898)    [judgment 

41  S.  E.  1018    (1902).  affirthed,  74  111.  App.  619  (1898)]:  Herrstrom 

90.  1  Chamberlayne.  Evidence,  g  529.  v.  Xewton  &  N.  VV.  R.  Co.,  105  N.  W.  436 

1.  1  Chamberlayne,  Evidence,  §  629a.  (1905). 

8.  Georgia  Ry.  &  Electric  Co.  v.  Baker,  1  ••  Continental  Ins.  Co.  ▼.  Wickham,   110 
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tiou    of    a    verdict,    or    other    similar    questions/^    to    refer    to    the    evi- 
dence. ^^ 

§  288.  [Prevent  SurpriBe];  TTiixeaionable  Cominent^^ — On  the  other  hand, 
to  characterize  the  statement  of  a  witness  as  **  very  fair  and  unbiased,^'  ^^  or 
to  suggest  that  certain  evidence,  if  believed,  is  or  is  not  ^*  conclusive,  that 
other  facts  are  or  are  not  very  material/^  may  well  be  i*egarded  as  objection- 
able. ^'^ 

§  289.  [Prevent  Surprise] ;  Comments  on  Law.^^ —  Whatever  may  be  thought 
of  the  good  judgment  of  a  trial  court  who  shall  undertake  to  criticize  un- 
fa vonably  the  rule  of  law  which  he  is  announcing  to  the  jury,  such  a  course 
does  not,  in  itself,  constitute  unfair  treatment  of  the  party  for  whom  the  rule 
operates.*^ 

§  280.  [Prevent  Surprise] ;  Influence  of  Spectators.>v —  Aware  of  the  psychic 
iiitiuenec  of  the  dramatic  features  of  a  trial,  to  which  reference  is  elsewhere 
made,*'  the  presiding  judge  will  seek  to  prevent  the  issue  of  the  trial  from 
being  affected  by  applause,-*  or  other  manifestation  of  feeling,  on  the  part  of 
the  audience. 

§  291.  [Prevent  Surprise];  Misquoting  Evidence.-^ — To  misquote  the  evi- 
dence of  a  witness  upon  a  material  point  may  be  a  form  of  unfair  treatment 
against  which  a  party  is  reasonably  entitled  to  the  protection  of  the  judge. 
Against  the  action  of  a  litigant  so  offending  the  couit  will  promptly  afford  his 
assistance  to  the  injured  party,  ^^'aturally,  moreover,  he  will  be  careful  that 
his  own  quotations  from  the  evidence  shall  be  correct,  or  so  modified  by  a 
reference  to  the  power  and  duty  of  the  jury  to  judge  of  the  testimony  *'*  that 
anv  inexactness  is  calculated  to  do  but  little  harm. 


Ga.    129,    35    S.    K.    26?     (1900);    Cave    ▼. 
AndertKin,  30  !S.  C.  293,  27  b.  E.  693  ( 1897 ) . 

10.  Elgin.  J.  A  E.  Ky.  Co.  v.  Lawlor.  132 
lU.  App.  280  (1907)  [judgment  affirmed, 
220  in.  621,  82  N.  E.  407];  Stoebier  ▼.  St. 
Louis  Transit  Co.,  203  Mo.  702.  102  S.  W.  651 
(IU07)  (motion  to  strike  out  evidenced  ;  Fi- 
delity Mut.  Fire  Ins.  Co.  v.  Murphy  (Xeb. 
1003),  95  N.  W.  702  (overruling  dilatory 
motions). 

11.  Where  a  trial  judge,  on  rejecting  evi- 
dence, sees  fit  to  comment  upon  its  materiality 
or  value,  the  action  may  well  be  ju»tifled. 
In  re  City  of  Seattle.  52  Wash.  226,  100  Pac. 
330  (1909):  Manhattan  Hldg.  Co.  v.  City  of 
Seattle.  52  Wash    226,  100  Pac.  330   (1909). 

18.  1   Chamherlayne,  Evidence.  §  520c. 

13.  Edwards  v.  City  of  Cedar  "Rapidi*  (Iowa 
1908),  116  X.  W.  .323  (expert  physician).  A 
judge  should  not,  in  the  hearing  of  a  jury, 
complimeat  a  witness.    Alexander  v.  State, 


114  Ga.  266,  40  S.  £.  231    (1901).'   See  also 
McMinn  v.  Whelan,  27  Cat.  300  (1865). 

14.  Haynes  v.  City  of  Hillsdale  (Mich. 
1897),  71  X.  W.  466:  *8t.  Louis  &  S.  F.  R.  Co 
V.  Lane  (Tex.  Civ.  App.  1908),  110  S  W.  530. 

16.  Howktnd  v.  Oakland  Consol.  St.  Ky.  Co., 

115  Cal.  487,  47  Pac.  255  (1896). 

16.  McKissick  t.  Oregon  Short  Line  Ry. 
Co.,  13  Idaho  195.  89  Pac.  629  (1907). 

17.  1  Chamljerlayne,  Evidence,  §  520d. 

18.  Martin  v   Peddy.  120  Ga.  1079.  48  S.  E, 
420   (1904)  :   Lake  Shore  t  M.  S.  Ry.  Co    v 
Ford.    18    Ohio    Cir     Ct.    R.    239     (1899); 
Kreuger  v.  Sylvester  (Iowa  1897),  69  N.  W. 
1069. 

19.  I  Cfaamberlayne,  Evidence,  §  529e. 
SO.  Svpra,  §  81. 

21.  Central  of  Georgia  Ry.  Co.  v.  Mole,  131 
Ga.  166,  62  S   R.  164  (1908). 

82.  1  Chamberhiyne.  Evidence,  §  529f. 
'  2Sw  Prescott  v.  Fletcher,   139  Ga.  404,  ^ 
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§  282.  [Prevent  Surprise];  EepriiBOTding  CoTiii«el.24—-Xbe  interests  of  par- 
ties may  be  injuriously  affected  at  times,  by  reprimands  addressed  by  the 
judge  to  their  counsel.^^ 

§  293.  [Prevent  Surprise];  Beprimanding  a  Party  or  His  Witnesses.^® — 
Nothing  unfair  to  a  party  is  done  where  the  judge,  in  reasonable  discharge  of 
his  executive  or  police  powers,^^  has  occasion  to  reprimand  one  of  his  witnesses 
or  even  to  commit  him  for  contempt.^* 

§  294.  [Prevent  Surprise] ;  Effect  of  Wniveif.^? —  A  party  who  might  other- 
wise be  prejudiced  by  the  action  of  a  judge  may  place  himself  in  a  position 
where  he  is  not  justly  entitled  to  take  advanage  of  it  in  an  appellate  court ^" 
This  may  happen,  for  example,  where  the  party  claiming  to  be  aggrieved  de- 
clines to  avail  himself  of  a  reasonable  offer  on  the  part  of  the  judge  to  repair 
the  consequences  of  the  latter's  erroneous  action,^^  Where,  moreover,  a  liti- 
gant consents  that  the  trial  shall  take  a  certain  course,^^  e.g.,  that  questions  of 
law  shall  be  argued  in  presence  of  the  jury  ^^  or  that  talesmen  should  be  added 
to  a  jury  without  waiting  for  the  arrival  of  the  regular  panel,^*  he  cannot 
complain  of  the  legitimate  consequences  flowing  from  the  adoption  of  the  pro- 
cedure. 

§  295.  [Prevent  Surprise] ;  Protect  Witnesses  from  Annoyance.^^^ —  The  further- 
ance of  justice  requires  that  its  administration  should  be  made  to  press  with  as 
little  of  hardship  as  possible  upon  witnesses.  The  judge  may,  therefore,  rea- 
sonably so  exercise  his  administrative  powers  as  to  protect  the  witness  from 
all  avoidable  annoyance.  The  sacrifices  of  time  and  convenience  usually  ex- 
acted as  the  price  of  testifying  at  all,  he  cannot  well  control.  But  the  insult, 
innuendo  and  gibes  of  counsel  may,  by  a  vigilant  judge  be,  in  large  measure, 
averted  from  their  victim.^®  In  view  of  the  administrative  powers  at  his 
command,  it  would  be  impossible,  even  were  it  desirable,  for  the  presiding 
justice  to  escape  responsibility  in  this  matter. 


S.  E.  877    (1909);   Lee  v.  WHliams,  30  Pa. 
Super.  Ot.  349,  357    (1906). 

H.  1  Chamberlayne,  Evidence,  §  529g. 

S5.  Woodson  v.  Holmes,  117  Ga.  19,  43  8.  E. 
467  ( 1903 ) .  It  is  improper  for  the  court  to 
refer  to  expert  testimony  as  "  boughten  teRti" 
mony."  People  v  Jennings  (Mich.  1903),  94 
*>.  VV.  216,  10  Detroit  Leg.  K  39;  Adams  ▼. 
Fisher,  83  Neb.  686,  120  >J.  W.  194  (1009). 

M.  1  Chamber layne,  Evidence,  §  529h' 

27.  Supra,  §  99. 

M.  Marcum  v.  Hargis,  31  Ky.  L.  Rep.  1117, 
104  S.  W.  693  (1907)  (dmnkenness  in  conrt) 
Seawell  v.  Carolina  Cent.  R.  Co.,  132  N.  C. 
856,  44  S  E.  610  (1903)  [rehearing  denied, 
45  8.  E.  850]    (laughing). 


89.  1  Chamberlayne,  Evidence,  §  529i. 

80.  Richardson  v.  State  (Tex.  Cr.  App. 
1906),  94  8.  W.   1016. 

31.  Richards  v.  City  of  Ann  Arbor,  152 
Mich.  15,  115  N.  W.  1047,  15  Detroit  Leg.  N. 
142    (1908). 

82.  Farley  v.  Gate  City  Gaslight  Co.  (Ga. 
1898),  31  S.  £.  193;  Rpangehl  v.  Spangehl, 
67  N.  Y.  8«ppl.  7,  39  App.  Div.  5  (1899)  (call 
but  five  witnesses). 

88.  Moore  v.  Rose,  180  Mo.  App.  668,  108  S. 
W.  1105   (1908). 

34.  Rice  v.  Dewberry  (Tex.  Civ.  App.  1906), 
93  S.  W.  715. 

85.  1  Chamberlayne,  Evidence,  §  580. 
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§  296.  [Prerent  Surprise] ;  Crots-exuiination.^^ —  The  principal  occasion  for 
the  objectionable  and  offensive  treatment  of  witnesses  is  upon  cross^xamination. 
Here  the  zeal  of  counsel  has  been  most  frequently  betrayed  into  excesses.  If 
this  enthusiasm  is  honest,  an  intimation  from  the  court  usually  suffices  for  its 
control.'^**  A  cross-examination  in  any  way  abusive  is  improper,  and  can  only, 
su  far  as  the  witness  is  concerned,  be  repressed  by  the  presiding  judge.  In 
the  same  way,  it  may  be  proper  for  the  court  to  intimate  to  coimsel  that  the 
cross-examination  of  a  particular  witness  is  being  unduly  protracted.^ 

§  297.  [Prevent  Surprise] ;  A  Seasonable  Limitation.^^* —  It  bv  no  means  fol- 

« 

lows  that  the  course  of  a  judge  in  allowing  a  witness  to  be  intimidated  or 
otherwise  annoyed  is,  in  all  cases,  bad  administration.  The  object  of  this 
treatment  may  richly  merit  sucli  an  experience;  the  interests  of  justice  may 
demand  that  he  be  so  treated.  In  undertaking  to  limit  the  rights  of  Counsel, 
as  to  tone,  gesture,  manner  as  well  as  substance  of  examination,  the  possible 
existence  of  fraud,  bad  faith,  perjury  must  not  be  overlooked. 

Innuendo. —  Counsel  should  rarely  be  permitted  to  comment  upon  the  evi- 
dence they  are  eliciting.**^  An  appropriate  opportunity  will  be  reserved  for 
such  observations  at  a  later  stage.  At  that  of  examination,  the  principal  effect 
of  such  comment,  and  often,  apparently,  its  exclusive  object,  is  to  embarrass 
the  witness. 

Intimidatioiu —  Any  question  which  tends  to  intimidate  **  or  embarrass  a 
witness  is  objectionable. 

§  298.  Judge  May  Intern^te  Witnesses.^^ —  The  judge  may  elicit  evidence ; 
he  should  not  intimate  his  opinion  as  to  the  case,  its  merits  or  the  credibility 
of  witnesses.  The  right  of  a  judge,  for  the  promotion  of  justice,  to  interrogate 
a  witness  is  not  aflFected  by  the  constitutional  provision  forbidding  judges  to 
comment  upon  the  evidence  in  the  case.*"*  In  any  case,  the  court  will  not  in- 
terrogate a  party  or  witness  in  such  a  manner  as  to  indicate  to  the  jury  the 
judgment  which  he  may  have  formed  regarding  the  truth  of  a  disputed  mat- 
ter of  fact,  especially  if  such  a  fact  be  a  material  one.'*^     On  the  other  hand, 

86.  Eliott  T.  Boyles,  31  Pa.  St.  66  (1837).  hIIv  aU  that  is  needed  to  restrain  such  ardor. 
Where  a  witness  on  the  stand  is  wantonly  when  it  does  not  arise  in  any  degree  from 
attacked  by  the  attorney  of  the  opposite  party  habitual  want  of  respect  for  the  rights  of 
without  any  provocation  whatever,  the  act  others  and  for  the  order  of  public  business." 
of  the  trial  judge  in  reproving  such  attorney  Eliott  v.  fioyles,  31   Pa.  66   (1857). 

is  proper.     Heffernan  v.  O'Neill  (Neb.  1901),  89.  Crane   Lumber   Co.  v.   Bellows    (Mich. 

96  N.   W.  244.     In  like  manner,  the  judge  1898),  74  N.  W.  481. 

upon  being  appealed  to  by  a  witness  for  fur-  40.  1  Chamberlayne,  Evidence,  §§  532,  533. 

ther  time  in  which  to  answer  the  questions  of  41.  Ings'  Trial,  33  How.  St.  Tr.  957,  999 

counsel,  is  justified  in  directing  that  sufficient  (1820) . 

time  be  allowed  her   for  the  purpose.     Bir-  48.  Haines  v.  Ins.  Co.,  52  N.  H.  470  (1872). 

mtngham  Ry.  &  Electric  Co.  v.  EUard,  135  Ala.  48.   1  Chamberiayne.  Evidence,  §§  534-536. 

433,  33  So.  276  (1903).  44.  Wilson    v.   Ohio   River   &   C.    Ry.    Co. 

87.  1  Cliamberlayne,  Evidence,  §  531.  (S.  C.  1898),  30  S.  E.  406.    Supra,  §  281. 

88.  "  When  the  presiding  judge  is  respected  45.  Bryant  ▼.  Anderson,  5  Qa.  App.  617» 
and  prudent,  a  hint  kindly  given  is  gener-  63  S.  E.  638   (1909). 
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be  may  not  properly  ask  immaterial  questions  calculated  to  arouse  the  passions 
and  prejudices  of  a  jury.*^®  In  the  same  way,  while  the  judge  may  question 
witnesses  to  bring  the  facts  properly  before  the  jury,  he  must  so  frame  his 
questions  as  not  to  indicate  his  own  opinion,  and  not  to  lay  undue  stress  on 
particular  features  of  the  witness'  testimony  tending  to  impeach  him.*^ 

§  299.  [Judge  May  Interrogate  Witnesies];  In  Order  to  Elicit  Material 
Facts.^^ —  But  the  judge  may  interrogate  a  witness  for  a  higher  pi\rpose  thao 
to  enable  liim  to  give  the  jury  full  instructions.  Beside  his  function  of  oif&r- 
m  light  to  the  jury,  he  has  a  duty  to  justice.  He  should  therefore  ask  any 
question  calculated  to  present  new  and  material  evidence. ^^ 

$  300.  [Judge  May  Interrogate  Witnesses] ;  Bange  of  Inquiry.*^ —  The  only 
limitation  upon  the  range  of  the  judge's  interrogation  is  that  the  power  should 
Ik?  reasonably  exercised.  The  questions  should  be  relevant,  and  so  framed  as 
not  to  prejudice  either  of  the  parties.  As  is  said  by  the  supreme  court  of 
Georgia,'*'  a  judge  may  ask  a  witness  *^  any  legal  question  he  pleases,"  He 
may  ask  leading  quest it^ns.'** 

§  301.  Jndge  May  Call  Additional  Witnessei.^3_  where  the  social  demands 
of  justice  are  likely  to  suffer  by  an  avoidable  inadequacy  of  proof,  the  court 
may,  of  its  own  motion,  seek  to  supply  it.  Thus,  if  a  material  witness,  avail- 
able to  the  parties,  is  not  produced,  the  judge  may  cause  him  to  be  sworn  and 
testify.^*     The  judge  may  make  the  order  equally  whether  he  is  ^^  or  is  not 


46.  Flinii  V  Ferry,  127  Cal.  648,  60  Pac. 
434   (1900 J. 

47.  Barluw  Bros.  Co.  v.  Par»onB,  7.3  Conn. 
M,  49  Atl.  20.)  ( 1001.  Should  the  examina- 
tion clearly  show  the  jiidge*8  opinion  on  the 
question  of  credibility,  it  'm  matter  for  re- 
versal. City  of  Flint  v.  Stockdalen  Rstate, 
137  Mich.  5»3.  122  X.  W.  279.  16  Detroit  Ug. 
X.  493  (1909).  This  power  and  duty  of 
iDterrojfBtion  ia  not  limited  to  judges.  Tt 
applies  also  to  inferior  magiijitrates  or  persons 
exercising  temporary  judicial  functions,  such 
a««  arbitrators.  Butler  v.  Boyles,  10  Humph. 
155  (1849). 

48.  1  Chamberlayne,   Kvidence,  §  S)^7. 

48.  It  may  properly  be  said  in  any  ca^e 
^*  wa»  9a id  by  Judge  Bickwoll  in  the  su- 
preme court  of  Indiana:  **  A  circuit  judge 
presiding  at  a  trial  is  not  a  mere  moderator 
lietween  contending  parties:  he  is  a  sworn 
officer  eharsred  with  grave  public  duties.  In 
order  to  establish  justice  and  maintain  truth 
and  prevent  wrong,  he  has  a  large  discretion 
in  the  application  of  rules  of  practice.  .  .  . 
There  is  nothing  wrong  in  the  court's  asking 
tbe  witness  any  question  the  answer  to  which 


would  likely  throw  any  light  upon  the  testi- 
mony." Huffman  v.  Cauble,  86  Ind.  591, 
596    (1882). 

iSuggeations  to  Counsel. —  The  trial  judge 
is  not  required  to  ask  the  questions  person- 
ally. He  may  suggest  them  to  counsel.  State 
V.  Xoakes,  70  Vt.  247,  40  Atl.  249   (1898) 

80.  1  Chamberlayne,  Evidence,  §§  538,  5.^9. 

51.  Kpps  V.  State,  19  <;a.  HI  (1855). 
Where  the  judge  is  forbidden  to  comment  on 
the  evidence  in  charging  the  jury,  for  the 
judge  to  indicate  by  his  question  hi^  opin- 
ion as  to  a  material  fact,  would  constitute 
prejudice.  Harris  v.  State,  61  Ga.  359 
(1878). 

52.  See  Witnesses,  infra,  §  1172;  25  Han- 
sard Pari.  Deb  207   (1813). 

68.  1  (liamberlayne,  Kvidence,  §  540. 

54.  Selph  v.  State,  1.2  Fla.  5.37,  548  ( 1886)  : 
Hoskins  v.  State,  11  C.a.  92,  97  (18.52)  ;  Ful- 
lerton  v.  Fordvce.  144  Mo.  519.  44  S.  W. 
10.53  (1><98)  :  Coupon  v.  Disborough,  L.  R.  2 
Q.  B.  D    316    (1894). 

66.  Badische  A.  &  N.  Fabrik  v.  Levinstein, 
L.  R.  24  Ch.  D.  156,  167  (1883). 
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sitting  as  a  jury.  His  right  to  ask  qnestions  of  a  witness  is  subject,  however, 
to  the  qualification  that  his  questions  should  be  put  in  open  couri  :lt  is 
highly  improper  for  a  judge  to  interrogate  a  witness  privately  and  subsequently 
ask  him  questions  upon  the  basis  of  the  information  so  obtained.^**  In  much 
the  same  way  a  witness  may  properly  be  recalled  for  further  examination  at 
the  request  of  the  presiding  j,udge.°^ 

§  302.  Judge  Should  Hold  Balance  of  Indulgence  Eren.^ — A  presiding 
jutlge  will  not  be  permitted  to  grant  an  indulgence  to  one  party  which  he 
denies  to  the  other.  This  rule  is  one  of  wide  range  of  application.  So  where 
one  party  has  been  permitted  to  oiFer  evidence  on  a  particular  subject  ^^  or  to 
use  some  special  class  of  evidence,^^  his  adverisary  will  be  concedod  the  priv- 
ilege  of  meeting  him  upon  the  same  ground  *^^  or  with  the  same  weapons.^' ^ 

Use  of  Incompetent  Testimony.—  The  principle  has  even  been  carried  so 
far,  in  certain  courts,  as  to  permit  a  party  against  whom  is  introduced  irrele- 
vant evidence  ^^  or  that  which  is  incompetent,®**  hearsay,  "  opinion  "  ®*  or  the 
like,**®  to  insist  upon  meeting  it  with  equally  incompetent  evidence  of  the  same 
nature. 

In  a  criminal  case,  the  same  right  has*  been  conceded  to  the  prosecution 
where  the  accused  has  introduced  without  objection,  legally  inadmissible  testi- 
mony.®^ 

§  303.  Judge  Should  Beqnire  Pull  DlBclogurc.®® — A  party  is  not  entitled,  as 
a  matter  of  right,  to  withdraw  legal  and  competent  evidence,  v(;luntarily  in- 

56.  Littleton  v.  Oayton,  77  Ala.  571,  676  Co.' v.  V^hite  (Colo.  1903),  75  Pac.  415;  Mc- 

(18S4).     See  also  Sparks  v.   State,  59  Ala.  Ilwain   v.   Gaebe,    128   111.   App.  209    ^1906) 

82,  87    ri877).  (X-ray  photographs). 

67.  Fitzgerald  v.  Benner,  219  111.  485,  76  68.  Warren   Live   Stock   Co.   v.    Farr,    142 

N.  E.  709    (1906).     For  an  interesting  and  Fed.  116,  73  C.  C.  A.  340   (1905). 
instructive  contribution  to  the  learning  of  this  64.  German- Amer.  Ins.  Co.  v.  Brown  (Ark. 

subject  see  57  L.  R.  A.  875.  1905),  87  S..  W.  135. 

58.  1  Chamberlayne,  Evidence,  §   541.  65.  Provident  Sav.  Life  Assur.  Soc.  v.  King, 

59.  McElevaney  v.  McDiarmid,  131  Ga.  97,  216  111.  416,  75  N.  E.  166   (1905)    laffirming 
62  S.  E.  20  (1908)  ;  Alpena  Tp.  v.  Mainville,  judgment,    117   111.  App.  556]    (conclusion)  ; 
153  Mich.  732,  117  X.  W.  338,  15  Detroit  Leg.  State  v.  Grubb,  201  Mo.  585,  99  S.  W.  10S3. 
N.  605   (1908).  (1906)    (handwriting)  ;  Ahnert  v.  Union  Ry. 

60.  Bates  v   Hall    (Colo.  1908),  98  Pac.  3  Co.   of   N.    Y.    City,    110   N.   Y.   Suppl.    376 
(parol  evidence)  ;  Missouri,  K.  &  T.  Ry.  Co.  (1908)  ;  Lefevre  v.  Silo,  98  N.  Y.  Suppl.  321, 
of  Texas  v.  Steele  (Tex.  Civ.  App.  1908),  110  112  App.  Div.  464   (1906)    (conclusion). 

o.  W.  171.  66.  Aetna  Ins.  Co.  v.  Fitze  (Tex.  Civ.  App. 

61.  Jefferson  Min.  Co.  v.  Anchoria-Leland  1904),  78  S.  W.  370  (compromise  offer). 
Min.  A.  Mill  Co.,  75  Pac.  1070,  64  L.  R.  A.  925  Where  plaintiff  gave  secondary  evidence  with- 
(1904);  Klihn  v.  j!:ppstein,  239  111.  555,  88  out  objection,  defendant  should  have  l>een 
N.  E.  174  (1909);  Kelly  v.  Chicago,  R.  I.  A  allowed  to  give  similar  contradictory  evidence. 
P.  Ry.  Co.  (Iowa  1908),  114  N.  W.  536;  McCormack  v.  Mandlebaum,  92  N.  Y.  S.  425. 
.Tetter  v.  Zeller,  104  N.  Y.  S.  229,  119  App.  162  App.  Piv.  302    (1905). 

Div.  179  (1907)  ;  Whitney  v.  Haskell,  216  Pa.  67.  People  v.  Duncan   (Cal.  App.  1908),  96 

622,    66    Atl.    101     (1907)     (constniction    of  Pac.  414    (hearsay). 

agreement).  68.  1  Chamberlayne,  Evidence,  §§  542,  543. 

62.  Farmer's  High  Line  Canal  k  Resenroir 
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I  

troduced  by  him,  which  is  &vorable  to  his  adversary.*^  While  the  interests 
of  public  justice  may  require  a  full  disclosure  ou  the  part  of  a  witness,  the 
attempt  to  break  down  the  testimony  of  one  whom  the  judge  regards  as  mis- 
taken ^"  may  more  properly  be  left  to  counsel. 

§  804.  Expedite  Trials.** —  Beyond  a  certain  point,  to  delay  justice  in  any 
case,  in  to  deny  it.  *'  Undue  delay  id  a  denial  of  justice.''  ^"^  The  expediting 
of  trials  is  therefoi-e  in  the  direction  of  the  furtherance  of  justice,  and,  there- 
fore, is  well  within  the  administi*ative  duty  of  the  court.  But  no  furtherance 
of  justice,  as  a  whole,  can  take  place  by  declining  to  accord  lo  a  case  all  the 
time  reasonably  necessai-y  to  diagnose  every  material  fact  merely  in  order  to 
advance  a  case  standing  later  on  the  docket.^"  The  present  canon  of  adminis- 
tration prescribes  economy  in  the  use  of  time.  It  permits  any  expenditure 
which  is  reasonably  necessarj'  for  the  purpose  of  doing  justice.*^  It  cautions 
merely  against  time's  waste;  nothing  is  said  against  its  useful  employment.'^ 

Methods  Employed, —  In  seeking  this  objective  of  administration  —  the  at- 
tainment of  substantial  justice  as  speedily  as  is  consistent  with  the  adequacy 
of  the  result  itself -^courts  proceed,  in  addition  to  minor  and  more  incidental 
methods,  by  these  principal  ways:  (1)  Such  a  use  of  its  judicial  knowledge 
and  power  to  rule  as  to  the  existence  of  prima  facie  states  of  evidence  as  will 
prevent  diverting  of  attention  from  the  facts  really  in  dispute  aud  keep  the 
case  as  it  were  constantly  turning  on  its  hinge;  (2)  controlling  the  range  of 
inquiry  at  any  stage  to  the  reasonable  i-equirements  of  proof;''®  (3)  eliminat- 
ing evidence  of  slight,  collateral,  or  remote  logical  bearing;  ^'  (4)  regulating 
introduction  of  cumulative  evidence;''®  (5)  limiting  number  of  witnesses;'^ 
(}))  restricting  repetition  of  question;®^  (7)  restricting  repetition  of  testi- 
mony ;*•*  (8)  restricting  length  of  argument ; '"^^  (IM  restricting  length  of  ex- 
amination ;  ^^  number  of  conusel,  etc. 

«8.  Zipperer  v.  City  of  Savannah,  128  Ga.  79.  White  v.  City  of  Boston,  186  Massl  65, 

135,  57  S.  K.  311   (1907).  71  X.  E.  75  (1904) ;  fcjwope  v.  City  of  Seattle, 

70.  Glover  v.  United  States,  147  Fed.  426,  36  VVaah.   113,  78  Pac.  607    (1904);    Austin 
77  C.  C.  A.  450   (1906).  v.  Smith  &  Holliday  (Iowa  1906),  109  N.  W. 

71,  1  Chamberlayne,  Evidence,  §§  544-555.      289;  J.  H.  Clark  Co.  v.   Hice,  127  Wis.  451, 
7».  Post  V.   Bklyn.  Heights  R.  F.  Co.,  195       106  N.  W.  231    (1906);   Taylor  v.   Security 

X.  Y.  62    (1909).*  Life,  etc.,  Co.,  145  X.  C.  383,  59  S.   E.   139 

7S.  People  v.  Pease,  27  N.  Y.  45,  61  ( 1863) .  ( 1907) . 

74.  Amoskeag  Mfg.  Co.  v.  Head,  69  X.  H.  80.  Singer  &  T.  S.  Co.  v.  Hutchinson,  184 
332  (1879).  111.  169,  56  X.  E.  353  ( 1900)  :  Simon  v.  Home 

75.  Godard  v.  Gray,  L.  R.  6  Q.  B.  139,  1^2  Ins.  Co.,  58  Mich.  278,  25  N.  W.  190  (1885)  ; 
a870).  Ulrich  v.  People,  89  Mich   245,  251   (1878). 

78.  Aurora  v.  Hillman,  90  111    61    (1878);  81.  Stern  v.  Bradner  Smith  &  Co..  225  III. 

Stroh   V.   South   Covington,  etc,   R.   Co.   78  430,  80  X.  E.  307   (1907)    [affirmin^i  127  111. 

S.  W.    1120.  25   Ky.   L.    Rep.    1868 (    1904);  App.  640    (1906)]:  Oriswold  v.  Nichols,  126 

Davis  V.  U.  S.,  165  U.  S.  37:1;  17  R.  Ct.  360,  Wis.  401,  105  X.  W.  815  (190.1). 

41  L.  ed  750  (1897).  88.  Munro  v.  Stowe.  175  Mass    169.  S.^' N. 

77.  Com.  V.  Williams,  105  Mass.  62  (1870).  E    992    (1000)  :   Reagan  v.  St.  Louis  Transit 

78.  Georgia,-^  White     v.     Columbus     Iron  Co..  180  Mo.  117.  79  S.  W.  435   (1904). 
Works  Co.,  113  Ga.  577,  38  S.  E.  944  (1961).  83.  Walker  t.  McMillan,  21  N.  Br.  31,  44, 
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§  305.  Judge  Should  Aim  to  Oiye  Certainty  to  Substantive  Iaw.^*-^  The  final 
general  canon  of  administration  is  that  of  legal  certainty.  Litigation  should 
be  so  conducted  as  not  only  to  (A)  secure  and  enforce  the  substantive  rights  of 
the  parties,**^  (13)  further  justice,****  (C)  do  it  in  as  speedy  a  manner  as  is 
consistent  with  the  higher  ends,**'  but  also  {D)  to  create ^nd  jistablishva  more 
complete  and  perfect  system  of  substantive  law. 

In  seeking  to  secure  to  the  community  as  a  whole  the  beueiit  of  the  litigation 
between  individuals,  the  judiciary  as  a  body,  having  a  continuous  ti'udition 
and  a  constant  object,  endeavors  to  utilize  the  results  of  i-epeated  jury  trials 
for  making  the  rules  of  law  more  precise  and  dehnite.  Such  action  is  evi- 
dently in  the  line  of  the  public  interest. 

Where  successive  juries  upon  substantially  similar  facts  evidence  by  their 
decisions  a  fairly  uniform  tendency  to  draw  a  particular  inference  from,  these 
facts,  the  judge  may,  in  committing  the  decision  of  the  same  question  to  a  jury 
call  attention  to  this  inference,  if  approved  by  him,  as  being  a  reasonable  one, 
which  the  jury  may  properly  consider,  giving  it  such  weight  as  they  may  think 
proper.     The  court  has  announced  a  *'  presumption  of  fact,''  so  called,** 

§  306.  Action  of  Appellate  Court;  Judicial  Function  of  Trial  Judge;  Substan- 
tive Law.®® —  Any  ruling  as  to  substantive  law,  whether  in  open  court  or  con- 
fused ^  connection  with  administrative  or  judicial  rulings,  is  clearly  subject 
to  review.  On  ordinary  principles,  any  ruling  as  to  matter  of  substantive  l^w 
or  procedure,  incidental  to  a  subsidiary  finding  ®^  as  that  deciding  a  subordinate 
issue  of  fact  in  a  particular  way  renders  certain  evidence  admissible  or  inad- 
missible,®^ or  that  the  court  has  or  has  not  a  discretion  in  the  matter,  may  con- 
stitute error. 


§  307.  [Action  of  Appellate  Courts] ;  Findings  of  Fact.®^ —  A  finding  by  the 
trial  judge  as  to  a  preliminary  or  subsidiary  fact  may  be  final  or  provisional, 
according  as  the  ultimate  determination  as  to  the  existence  of  the  fact  is  or  is 
not  within  the  duty  of  the  presiding  judge.  If  it  is  within  his  province  and 
is  justified  by  the  rules  of  reasoning,®"*  it  is  "  a  finality  as  much  as  the  verdict 
of  a  jury  upon  a  question  of  fact "  ^^  and  will  not  be  reviewed  in  an  appellate 


6    Can.    Sup.    241,    245     (1882);    Mason    ▼. 
Ditclibourne,  1  M.  k  Hob.  460,  462  (1836). 

84.  1  Chamberlayne,  Evidence,  §  566. 

86.  Supra,  §§  147  et  aeq. 

86.  Supra.  §§  226  et  aeq. 

87.  Supra,  §§  304  et  Beq. 

88.  Supra,  §  415. 

88.  1  Chamberlavne,  Evidence,  §  667. 
90.  Supra,  §  118. 

81.  Com.  V.  Coe,  116  Mass.  481,  605  (1874). 
88.  Com.  V.  Oray.  1-29  Mass.  474  (1880). 
88.  1  Chamberlayne,  Evidence,  §  658. 


84.  How  far  disoretionary.^  The  deter- 
mination of  a  subsidiary  question  of  fact  ie 
said  necesaarily  tb  rest  chiefly  "  in  the  dis- 
cretion of  the  presiding  judge."  Lane  v. 
Moore,  151  Mass.  87.  »1  ( 1800) .  This  may  be 
doubted,  if  by  discretion  is  implied  irrespon- 
sible action.  See  Com.  v.  Gray,  120  Mass. 
474   (18sW). 

86.  Lane  v.  Moore,  151  Mass.  87  (remote- 
ness of  declarations  showing  mental  con- 
dition) (1890) ;  State  v.  Pike,  49  N.  H.  399 
(1870). 
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court  in  a  ciril^  or  orijmiial^. proceeding; —  unless  the  judge  sees  fit  to 
pennit.a  revision.^^  .  But  in  respect  to  failure  to  exercise  the  faculty  of  reason 
iu  making  an  inference  of  fact  the  appellate  court  ^stands  to  the  judge  presiding 
at  nisi  [frius  iu  much  the  same  position  that  the  presiding  justice  himself  occu- 
pies as  regards  the  trial  jury.  To  fail  in  exercising  the  reasoning  faculties 
through  ignorance,  prejudice,  lack  of  competent  evidence  upon  which  a  finding 
could  be  based,^*  or  for  any  other  cause,  is  in  violation  of  the  rule  of  substantive 
law  requiring  the  use  of  reason  and  is  subject  to  correction  on  review  at  the 
iiauds  of  an  appellate  court. 

§  308.  [Action  of  Appellate  Coorts];  Tacts  Conditioning  Admissibility.^ — 
While  the  action  of  the  presiding  judge  in  submitting  evidence  to  the  jury  is 
not  reversible  iii  an  appellate  tribunal,  if  the  finding  of  a  preliminary  fact 
necessary  to  admissibility  is  logically  permissible,  the  party  may  ask  that  th^ 
jury  in  discharging  their  function  of  weighing  the  evidence  submitted,  should 
reverse  the  finding  of  the  judge  as  to  the  existence  of  the  preliminary  fact. 
The  usual  effect  of  the  iniling  that  evidence,  the  admissibility  of  which  is  con- 
ditioned upon  the  existence  of  a  preliminary  fact,  may  be  laid  before  the  jury, 
13  merely  that  sufficient  facts  have  been  made  to  appear  to  convince  the  judge 
that  the  jury  may,  within  the  bounds  of  reason,  find  that  the  preliminary  fact 
exists.*  The  ruling  merely  places  the  matter  before  the  jury.  It  fails  to  give, 
in  any  sense,  to  the  existence  of  the  conditioning  fact  the  probative  wei^t 
of  the  judge's  unqualified  endorsement. 

§  309.  [Action  of  Appellate  Courts] ;  Competency  of  Witnesses.' —  For  exam- 
ple, the  finding  as  to  the  competency  of  a  witness  is  not  final ;  *  where  the  evi- 
dence is  r(*ported  for  the  purpose,  but  will  be  revised  though  with  hestiancy 
and  caution.^ 

§  310.  [Action  of  Appellate  Courts] ;  Administrative  Function  of  Trial  Judge.* 
—  It  is,  as  has  been  .said,^  the  essential  characteristic  of  judicial  administration 
that  it  is  governed  by  the  use  of  enlightened  reasoning.  The  necessity  for  em- 
ploying legal  reason  is  the  only  limitation  upon  its  exercise.  Not  the  result, 
but  the  process  of  reaching  it,  is  in  the  control  of  an  appellate  court     If  the 


96.  Walker  ▼.  Curtin,  116  Mass.  9S  (genu- 
ineneiig  of  papers )  ( 1 874 )  ;  O'Connor  v.  Hal- 
linan,  103  Mass.  547  (competency  of  wife  as  a 
witnens)    (1870). 

97  Com.  V.  Robinson,  146  Mass.  571  (gen- 
eral scheme  or  plan)  (1888)  ;  Com.  v  Gray, 
129  Mass.  474  (1880):  Com.  v.  Culver, 
126  Mass.  464  (confe<*8ion  voluntary)   ( 1879) . 

98.  Com.  V.  Robinson,  146  Mass.  571 
(1888) 

99.  Com.  V.  Williams,  105  Mass.  62,  68 
(1870). 

1.  1  Chamberlayne,   Evidence,   §   559. 


8.  Com  V.  Robinson,  146  Mass.  571   (1888). 

3.  1  Cbamberlayne,    Evidence,    §    560. 

4.  Udy  V.  Stewart,  10  Ont  Rep.  .^Pl  (1886). 
It  has  been  properly  held,  however,  that  un- 
less some  rule  of  law  has  been  wrongly  ap- 
plied, the  finding  is  not  a  subject  of  excep- 
tions. Com.  V.  Mullins,  2  Allen  (Mass.)  295 
(1861). 

6.  Peterson  v.  State,  47  Oa.  624   (1873). 

6.  1  Chamberlayne,   Evidence,   §   561. 

7.  >?f/pra,  §  74. 

8.  Chicago,  etc.,  y{y,  Co.  v,  Shenk,  131  111. 
283,  23  N.  E.  436  (i890). 
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admini^rative  act  of  the  trial  judge  is  defensible  on  grounds  of  legal  reasun- 
ing,  it  will  stand.  If,  on  the  contrary,  it  is  not  supportable  on  these  grounds 
the  discretion  is  said  to  be  "  abused  "  and  the  action  is  reversed.** 

§  311.  [Action  of  Appellate  Courts] ;  Executive  Function  of  Trial  Tudge.^ — 

The  action  of  a  presiding  judge  in  enjforeing  obedience  to  his  orders  or  in  pro- 
tecting the  administration  of  justice  is  part  of  his  function  as  judge,  and,  so 
long  as  his  acts  are  done  under  the  guidance  of  reason,  their  propriety  is  not 
reversible  in  an  appellate  coui*t.^"  It  has  even  been  held  that  if  the  trial  judge 
had  jurisdiction  his  action,  reasonable  or  unreasonable,  will  not  be  re- 
versed.** 


§  312.  [Action  of  Appellate  Courts] ;  All  Intendments  Made  in  Fetoi  of 
Judgc.^^ —  Xo  mere  irregularities,  not  prejudicing  the  substantive  rights  of  the 
person  claiming  relief  against  an  order  for  contempt,  will  be  permitted  to  affect 
the  action  of  the  trial  judge.^^  For  a  reversal,  the  difficulty  with  prior  pro- 
ceedings must  be  so  radical  that  they  are.  in  whole  or  in  part,  void.**  Every 
fact  found  by  the  trial  judge  will  be  assumed  to  be  correct,  all  intendments 
being  made  in  its  favor.  *^  Indeed,  it  might  fairly  be  said  that  questions  of 
fact  will  not  be  deemed  reviewable  at  all,**'  so  long  as  the  rules  of  reason  are 
observed,*^  including,  as  seems  proper,  within  the  term  *'  matter  of  law,"  any 
violation  of  the  rule  that  in  all  judicial  proceedings  reason  must  be  em- 
ployed.*®    Revision  properly  extends  merely  to  matters  of  law.*® 

§  313.  [Action  of  Appellate  Courts];  Powers  of  ai^  Appellate  Court.^ — In 
matters  of  contempt  an  appellate  court  has  the  same  power  as  in  other  error  in 
law.^*     iiegardiug  questions  of  fact  wherever  reascm  has  been  followed  by  the 


9.  1  Chamberlayne,    Evidence,    §    562. 

10.  State  V.  Archer,  48  Iowa  310  (187S\. 
Bajijley  v.  Sciidder,  06  Mich.  97,  33  X  \V.  47 
(1887):  Watrou8  v.  Kearney.  79  N.  Y.  496 
(1880)  [affirming  IS.  Y.)  II  Hun  584]: 
Murray  v  Berry.  113  X.  C  46,  18  S.  E.  7S 
(1803)  :  West  v.  Sta,te,  1  Wis.  200  (1853). 

11.  In  re  Consolidated  Renderingr  To .  80 
Vt.  55,  66  Atl.  700  [affirmed  in  207  V  S.  541, 
28  S.  Ct.   178]    (1907K 

12.  1  Chamberlayne.   Evidence,  §   563. 

13.  Indiana. —  Hawkins  v.  State,  126  Ind. 
204.  26  .\.  E   43  (1890). 

14.  Dradv  v.  Dist.  Court  of  Polk  County 
(Iowa  1005),  102  X.  W.  115:  Ex  p.  Keeler, 
45  S,  C.  537,  23  S.  E.  865.  55  Am.  St.  Rep. 
785.  31   L.  R.  A.  678    (1805) 

15.  Ounn  v  Calhoun.  51  Oa.  .501  (1874); 
Park  V    Park.  80  X.  Y.  156   (1880). 

le.  Holly  Mffi,  Co.  V.  Venner.  143  X.  Y.  639, 
37  X.  E.  648  (1894) ;  Green  v.  Green,  130  N. 


C.  578,  41  S  E.  784  (1902).  But  see  In  re 
Deaton,  105  X  C.  59,  11  tS.  E.  244  (1890)  : 
State  V.   McKinnon.  8  Or.  487    (1880). 

17.  The  facts  found  by  the  judge  in  con- 
tempt proceedingH  are  not  reviewable  on  ap- 
peal, except  for  the  purpose  of  passing  upon 
their  sufficiency  to  warrant  the  judgment. 
Green  v.  Green,  130  S.  C.  578,  41  S.  E.  784 
(1902). 

18.  Green  v.  Green,  130  X.  C.  578,  41  S  E. 
784   (1002). 

19.  State  v   Seaton.  61  Iowa  563,  16  X.  \V 
736    (1883);    Bradley   v.   Veazie,  47   Me.   85 
(1860). 

Setr  York. —  In  re  Blumenthal.  22  Misc. 
704,  50  X.  Y.  Suppl,  40  (ISOSi  [affirming  22 
Misc.  764,  48  X.  Y   Suppl.  1101    (1897)]. 

SO.  1   Chamberlayne,  Evidence.  g§  560.  567. 

21.  Questions  finally  determined  by  the  ap- 
pellate court  are  res  nd judicata.  Ryan  v. 
Kingsbery,  89  Ga.  228,  16  S.  E.  302  (1892). 


147 


Appellate  Cotexs. 


§  314 


trial  judge  there  will  be  no  reversal  merely  because  the  exercise  of  reason 
migJit  have  led  the  appellate  court  to  a  different  conclusion.*^ 

§  314.  [Action  of  Appellate  Courts] ;  Hodiflcstion  of  Action-^^ —  Instead  of 
reversing,  the  appellate  court  may  modify  the  order  of  t^e  trial  judge,**  as  by 
reducing  a  tine  imposed  by  him  ^.^  to  the.  VJitntory  limit.***  The  appellate 
court  may  make  any  orders  incidental  to  carrying  out  its  decree ;  —  e.g.,  pro- 
vide for  enforcing  a  modification.*^ 


22.  Yn  re  Chesstman,  49   X.  J.,L,   Ho,  0 
Atl.  513,  60  Am.  Kep   r>P6  (1886). 
SS.  1  Chamber layne,  Evidence,  §§  568,  569. 
24.  Turner   v.    Com.    ( Ky. ) ,   2   Mete.   619 

25  Buffalo  Loan,  Tnwt,  etc..  Co.  v.  Medina 
Gas,  etc.,  Co.,  74  X  Y.  Suppl.  486,  68  App. 
Di7.  414  1 1902 ) . 

26.  Luedeke   7.   Coursen,  3  MiBc.  559,  23 


X  i'.  Suppl.  314,  52  N.  Y.  St.  Rep.  616 
(1893). 

At  to  costs  in  the  appellate  court,  see 
Tucker  v.  Gilman,  37  N.  Y.  St.  Rep.  958,  14 
N.  Y.  Suppl.  392,  20  X.  Y.  Civ.  Proc.  397 
(1891). 

27.  Gilman  ▼.  Byrnes,  10  N.  Y.  Civ.  Froo. 
46  (1886). 


CHAPTER  Vm 

JUDICIAL  KNOWLEDGE. 

Knowledge,  315 

Knowledge  of  law;  in  general,  316. 
Common  and  judiciul  knowledge,  317. 
Judicial  vs.  personal  knowledge;  judge,  318. 

judge  as  witness,  319. 

jury,  320. 
Scope  of  judicial  knowledge  of  law,  321. 
Judicial  knowledge  of  common  law;  national  courts,  822. 

state  atul  provincial  courts,  323. 
Judicial  knowledge  of  international  law,  324. 
Judicvil  knowledge  of  low  merchant,  325. 
Judicial  knowledge  of  written  law ;  extension  and  intension,  326. 

treaties,  o27. 

national  courts,  32S. 

state  and  provincial  courts,  329. 

local  courts,  330. 

amendment  and  repeal,  331. 

what  sftifufes  are  public,  332. 
How  judicial  knowledge  of  law  is  acquired,  338. 
Judicial  knowledge  of  the  results  of  law,  334. 

official  proceedings,  33.^). 

executive  department ;  nation,  336. 
state  337. 

public  surveys,  338. 
rules  and  regulations;  nation,  339. 
signatures  and  seals;  national,  340. 

legislative  department ;  general  facts,  341. 

judicial  department;  general  facts,  342. 
attorneys  and  counsel,  343. 
court  records,  papers,  etc.,  344. 

§  315.  Knowledge. —  "Facts  as  to  which  no  proof  need  be  offered  may  be 
designated,  respectively,  as  judicial  knowledge  and  common  knowledge.  Judi- 
cial knowledge  is  that  which  the  judge  has,  or  is  assumed  to  have  by  virtue  of 
his  office ;  —  virtuie  officii.     It  covers,  in  main,  propositions  of  law  and,  to  a 

limited  extent,  facts  established  as  the  direct  result  of  legal  provisions.     Com- 
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mon  knowledge  is  the  property  of  judge  and  jury  alike,  equally  with  any 
other  well  informed  members  of  the  community.  It  is  confined  to  matters  of 
faet^  Common  knowledge  may  be  divided  into  (a)  that  which  is  general 
among  the  community  —  to  which^the  generic  term  ''  common  "  may  be  deemed 
appropriate,  and  (b)  the  technical  knowledge  which  is  general  among  mem- 
bera  of  a  class,  trade  or  profession.  This  class  or  species  of  knowledge  may  be 
designated  as  spedal.^ 

§  816.  Knowledge  of  Law ;  In  general.^ —  To  announce  and  enforce  the  pro- 
visions of  a  certain  code  of  laws,  subsantive  or  procedural,  is  one  of  the  judicial 
powers  of  the  court ;  "*  knowledge  of  that  code  is  therefore  an  essential  attribute 
of  the  office.  Cognizance  of  these  rules  of  law  is  not,  like  that  of  facts  in  gen- 
eral,^ something  which  comes  to  the  judge  from  wihout,  i.e.,  dehors  the  judi- 
cial office.  Knowledge  of  domestic  law  is  intrinsic  in  the  judge,  whose  action, 
in  this  respect,  binds  the  jury  and  is^  for  the  purposes  of  the  case,  final  as  to 
the  rights  of  the  parties.*    ' 

§  817.  Common  and  Judicial  Knowledge.^ — Essential  differences  exist  be- 
tween the  knowledge  which  a  judge  has  of  the  domestic  law  of  the  jurisdiction 
which  he  is  set  to  enforce,  and  that  general  information  which  is  fairly  to  be 
designated  as  common  knowledge.®  Knowledge  of  notorious  facts,  i.e.,  com- 
mon knowledge,  the  judge  may  be  assumed  to  share  with  other  intelligent  men. 
But  he  may  decline  to  notice  the  existence  of  such  facts  and  may  require  that 
they  be  proved.  Knowledge  of  domestic  law  the  judge  must  have.  He  has 
no  option  or  discretion  as  to  whether  he  will  have  it  or  not.  It  is  his  elementary 
duty  to  know  the  loiles,  to  state  them  for  the  guidance  of  the  jury  and  fully  to 
determine,  for  the  purposes  of  the  trial,  the  legal  rights  of  the  parties.  He  is 
not  at  liberty  to  decline  to  rule  as  to  his  judicial  knowledge  until  the  parties 
supply  him  with  actual  information, —  as  he  might  do  in  a  matter  of  common 
knowledge;  he  must  rule.  The  parties  have  not  only  the  right  to  insist  that 
the  judge  should  act,  but  to  insist  that  he  shall  act  right.^  Should  he  fail  to 
do  so,  it  is  error ;  —  for  which  redress  will  be  furnished  on  taking  appropriate 
steps.  ^^ 

§  818.  Judicial  vs.  Personal  Knowledge;  Tndge.^^ — Judicial  knowledge  is  not 


1.  I  Chamb.,  St.,  §  670. 

8.  1  Chamb.  Ev.,  §§  570.  870  et  seq. 

S.  1  Chamberlayne,  Kridence,  $  571. 

i.  1  Chamb.,  £v.,  §§  69,  165. 

5.  1  ChambM  Ev.,  §§  6,  7. 

€.  1  Chamb.,  Ev.,  §  .571. 

7.  1  Chamberlayne.  Evidence,  §  572. 

8.  1  Chamb.,  Ev.,  §  601  ef  $eq. 

9.  1  Chamb.,  Ev.,  §§  3S5  et  $eq, 

10.  1  Chamb.,  Ev,  §  572. 

"Jadicial  Kotlce."— As  nnuaHy  employed, 
'  jadidal  knowledge,"  '*  judicial  cognizanee  " 


and  *' judicial  notice"  are  used  practically 
indiscriminately,  to  cover  two  very  dissimilar 
set  of  facts— ^ those  which  the  judge  Icnows 
qua  judge  and  those  facts  which  every  one 
knows.  It  has  been  deemed  advisable  to 
disassociate  these  two  classes  of  fact  from 
under  the  common  designation  of  "  judicial 
knowledge," — reserving  the  phrase  exclu- 
sively for  those  which  are  part  of  the  ju- 
dicial office.  1  Chamb.,  Ev.,  §  573 
11.  1  Chamberlayne,  Evidence,  §  574. 
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the  personal  knowledge  6t  the  judge.^^  To  a  certain  extent  a  presiding  judge 
may  use  his  knovrtedge  of  facts  provided  these  are  not  part  of  the  res  gestoB  of 
a  caso.  He  may  properly  cognize  facts  which  are  notorious  in  the  community 
because  arising  out  of  celebrated  or  protracted  litigation  ^^  or  known  to  him, 
because  established  in  judicial  proceedings  before  him  in  the  same  ^*  or  an- 
other ^^'  case.  He  may  even  remember  that  he  has  done  something  now^  on 
record  in  his  court.^^  In  none  of  these  cases,  is,  it,  strictly  speaking,  the 
particular  ^'  knowledge  of  the  jud^e,  as  .an  individual.  That  a  pi'esidiug  jus 
tic«  cannot  give  judgment  on  his  personal  and  private  knowledge*  is  well  estab- 
lished.*** Where  he  possesses  particular  knowledge  ^**  which  is  important  to 
the  cause  of  justice  it  is  the  duty  of  the  judge  to  take  the  stand  as  a  witness.^ 
even  when  presiding  at  the  trial.  ^* 

A  judge  may  judicially  know  the  law  **  or  procedure  of  an  American  state, 
the  law  *^  or  procedure  of  a  foreign  country,  or  facts  notorious  in  the  limited 
professional  community  of  which  the  judge  is  a  member. ^"^     In  a  sdnse,  this 


12.  8teenenioti  v.  K.  Co.,  69  Minn.  353,  72 
N.  W.  713   (1897). 

13.  Da  vies  v.  Hunt.  37  Ark.  574  (1881). 

14.  Robertson  v.  Meyers,  T  U.  C.  Q.  B.  423 
(1850). 

16.  People  T.  Lon,  Veck,  123  Cal.  246,  55 
Pac.  984  (1899),  Chinese  perjury;  Bryan  v. 
Beekley.  I.itt.  Sel.  Cas.  (Ky.)  91,  12  Am. 
Dtc.  276  (1809);  Graham  V.  Williams,  21 
1^.  Ann.  594  <1869),  foreign  statute:  Hatch 
V.  Dunn,  11  Tex.  708  (1854),  colonization 
contrai't;  V.  S.  v.  Teschmaker,  22  How.  (U. 
S.)  .392,  16  L.  Ed.  3r)3  ( 18.59),  foreign  statute, 
land   office  procedure. 

16.  Secrist  v  Petty,  109  IH.  188  (1883), 
8i>med  paper;  Kobertson  v.  Meyers,  supra. 

17.  1  Chamb.,  Kv .  §  570. 

18.  Bank  of  British  Xorth  America  ▼. 
Sherwood,  6  I  .  C.  Q.  h.  213  (1849) :  Fox  ▼. 
State,  9  Oa  373,  :U6  (1851).  credibility: 
Dines  v.  People,  39  111.  App.  565  il890); 
8t«phenson  v  State.  28  Ind.  272  (1867),  age 
from  inspection:  State  v.  Edwards,  19  Mo.  675 
(1854),  pre\ions  conviction;  Smith  v.  Moore, 

3  How.  I  MiRs.)  40  ( 1R3S),  person  has  a  mania 
a  potu:  State  v.  Chase  County  School  Dist. 
No.  24,  38  Neb.  237.  .56  X.  W.  701  (1803), 
false  statements  in  pleadinsfs:  Purdy  v  Erie 
R  Co..  162  X.  Y  42,  56  X.  E.  .508.  48 
L.  R.  A  660  (1900):  Cassidy  v.  McFarland,- 
139  X.  Y.  201.  .34  N.  E.  893  (1893),  case 
suitable  for  a  reference :  Amnndson  y.  Wilson, 
11  N.  D.  193.  91  X.  W.  137  (1902),  witness 
cannot  be  excluded  because  he  proposes  to 
testify  contrary   to  the  court's   knowledge; 


State  V.  Horn,  43  Vt.  }iO  (U?0),  U\v  of 
another  state;  Haiaska  v.  Cotzhausen,  52  Wis. 
624,  9  N.  W.  401  ( 1881 ) ,  judge's  knowledge  of 
legal  services  rendered  in  a  cause  tried  before 
him,  considered. 

19.  Brown  V.  Lincoln,  47  N.  H.  468  (1867), 
where  a  judge  familiar  with  a  signature  ad- 
mitted  it  a  prima  facie  genuine;  Wisconsin 
Central  Ry.  Co.  v.  Cornell  Univ..  49  Wis.  162 
(1880),  judgei's  personal  knowledge  of  a 
portion  of  a  state  considered;  Griffing  v. 
Gibbs,  2  Black.  (C.  S.)  519,  17  L.  ed  353 
(1862).  **  The  justice  cannot  act  from  hia 
own  knowledge  and  call  that  knowledge 
proof."  Rosekrans  v.  Antwerp,  4  Johns.  239 
(1809),  sickness  of  witness.  For  a  magis- 
trate to  act  precisely  on  his  personal  knowl- 
edge, as  by  excluding  a  witness  because  he 
proposes  to  testify  to  a  fact,  which,  aa 
the  judge  says,  Shafer  v.  Eau  Claire,  lO.*^ 
Wis.  239,  81  N.  W.  409  (1900)  is  *' contiury 
to  what;!  know  to^be  ^e  fact  from  my  own 
personal  knowledge,"  constitutes  error. 

SO.  Hoyt  V.  Russell,  117  U.  S.  401  (1886). 

21.  1  Chamb.,  Ev.,  §  574. 

M.  Herschfeld  v.  Dexel,  12  Ga.  582  (1853)  ; 
Rush  v.  Landers.  107  La.  549, '35  So.  95,  57 
L.  R.  A.  .353  ( 1901 ) ;  State  v.  Rood,  12  Vt. 
396   (1840). 

88.  Arayo  v.  Currel,  1  La.  528,  20  Am.  Dec. 
286   (1830). 

84.  People  v.  McQuaid,  85  Mich.  123,  48 
N.  W.  161,  value  of  unofficial  publications 
(1891) ;  Day  v.  Decousse.  12  C.  C.  Jur;  265 
(1868),  lawyer  out  of  practioe. 
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knowledge  is  personal  to  the  judge.  He  cannot  b6  requircki  to  know  such 
facts,  us  would  be  the  case  were  the  law  or  procedure  domestic.  More  prop- 
erlv,  however,  the  knowledge  is  used,  as  a  rule,  to  expedite  the  judicial  business 
before  the  court,^  and  is  a  fair  exercise  of  the  function  of  administration.^^ 

§  319.  Judicial  vs.  Personal  Knowledg^e ;  Judge  at  Witness.^^ —  The  early  Eng- 
lish practice  authorized  a  judge  to  testify  as  a  witness  even  before  a  jury  at  a 
trial  over  which  he  was  himself  presiding  or  before  a  court  of  which  he  was  a 
member. ^^  Later,  in  England,  doubts  as  to  the  propriety  of  such  a  course 
were  expressed,^  especially  where  the  judge  which  testifies  is  sole  judge  pre- 
siding at  the  trial.'^  The  courts  of  the  United  States  receive  the  evidence  of 
a  judge,  whether  that  of  a  single  judge  presiding  at  the  trial,'^  or  one  of  a 
number  of  judges  before  whom  a  trial  is  being  held.^^  Grave  doubts  as  to  the 
pn)priety  of  the  practice  have,  however,  been  entertained.^? 

§  380.  Judicial  tb.  Personal  Knowledge;  Jury.** —  The  law  is  now  settled  that 
a  juryman  is  not  at  liberty  to  use  his  individual  knowledge,  to  act  on  his  own 
knowledge  as  to  probative  or  deliberative  facts.'^  Such  facts  should  be  given 
in  evidence  by  the  juryman  as  a  witness.'*  The  right  of  a  party  litigant  to 
require  the  evidence  of  a  member  of  the  panel  which  is  trying  his  case  where 
the  evidence  is  reasonably  necessary  to  proof  of  the  proponent's  contention, 
may  be  regarded  as  undoubted,  either  in  England'^  or  in  the  United  States;  '^ 
although  it  has  been  held  that  a  juryman  may  refuse  to  tesify  if  so  minded.'* 
After  testifying,  the  witness  may  return  to  his  place  on  the  panel."*^ 

35.  1  Chamb.,  £v.,  §§  544  et  acq.  barrasaed  in  deciding  between  the  judge  and 

80.  I  C'hanib ,  Ev.,  §  574.  other     witnegseg.     Powers    v.     Coc^     ( Okla. 

87.  ]  Chamljerlayne,  Evidence,  §§  575-579.      1915),    149    Pac.    1121,    L.    R.    A.    1915    F 

88.  Fenwick's  Trial,  13  How.  St.  Tr.  537,      766. 

667  (1696).     See  1  Chamb.,  Ev.,  §  575  84.  1  Chamberlayne,  Evidence,  §§  560-582. 

88.  Duke    of    Buccleuch    v.    MetropoUtan  36.  CoUins  v.  SUte,  94  Ga.  394,  19  S.  E. 

t^rd,  L.  R.  5  E.  &  I.  App.  429,  433  ( 1872).  243  (1894) ;  Carver  v.  Horaburg,  26  Kan.  94 

80.  K.  V.  Petrie,  £0  Ont.  317,  323  (1890).  (1881) ;   Schmidt  v.  New  York  Union  Mut 

81.  SUte  v.  Barnes,  34  Ia.  Ann.  395,  399  F.    Ins.   Co.,    1    Gray    (Mass.)    529    (1854); 
(18H2).  Wharton  v.  State,  45  Tex.  2    (1876);  John- 

38.  State  v    DnfTy,  57  Conn.  525,  18  Atl.  son  v.  Superior  Rapid  Transit  R.  Co.,  91  Wis. 

m    (1889);    People   v.   Dohring,   59   X.    Y.  233,  64  N.  W.  753  (1895). 

374.   379    (1874).     See    also    cases    cited    1  36.  1  Chamb.,  Ev.,  §  580  and  cases  cited 

Cbamb.,  Ev.,  §  576.  in  preceding  note. 

88.  Dalmey  v.   Mitchell,  66   Ala.  495,  508  37.  Heath's  Trial,  18  How.  St  Tr.  1,  123 

(1880);   MoTss  V.  Morss,   11    Barb     (N.   Y.)  (1744). 

510.515   (1851).     See  1  Chamb.,  Ev ,  §  576.  88.  People    v.    Dohring,    69    N.    Y.    374 

Kor  discussion  of  the  objections  to  a  judge's  (1874);    Chicago,  etc.,    R.   Co.   v.   Collier,   1 

testifying  as  a  witness,  see   1   Chamb.,  Ev.,  Neb.  (t^of.)  278,  95  N.  W.  472  (1903);  and 

S$  '177.  578,  579.     A  presiding  judge  in  a  jury  cases  and  statutes  cited  in  notes  to  1  Chamb., 

trial  cannot  testify  in  a  suit  pending  before  Ev.,  §  581. 

him  as  such  a  practice  would  lead  to  various  89.  Man  ley  v.  Shaw,  Car.  &  M.  361  11840). 

unseemly  Ait  nation^.     The  judge  could  not  de-  40.  Fitzjames  v.  Moys,  1   Sid.  133   (1663). 

ndo  properly   the  admissibility  of  questions  See  1  Chamb.,  Ev.,  §  581.     As  to  objections 
put  to  him  and  where  there  was  a  conflict  .    to  such  evidetice,  see  Morss  v.  Morss,  11  Bftrb. 

in  the    testimony    the   jury   would    be'  em-  (N.  Y  )  510;  1  Chamb.,  Ev.,  §  682. 
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§  321.  Scope  of  Judicial  Knowledge  of  Law. —  Tribunals  of  general  jurisdic- 
tion enfor<^e  and  apply,  and,  therefore,  judicially  know,  not  only  the  general 
body  of  statutes  enacted  by  the  law*makiug  body  of  the  forum,  but  also  any 
laws  ounstitutionally.  promulgated  and  adopted  by  the  paramount  national 
authority  under  which  the.  court  exists.  Tribunals  of  limited  or  local  juris- 
diction  as  county,  circuit,  police  or  city  courts  are  required  to  know  the  local 
regulations,  municipal  ordinances,  town  by-laws  and  the  like  which  it  is  their 
duty  to  administer.  This  is  the  extent  or  extension  of  the  court^s  knowledge 
of  law.  Courts  may  be  roughly  classilied,  in  this  connection,  as  (a/  national, 
(b)  state  or  provincial,  (c)  local;  and  the  laws  as  to  which  knowledge  is 
predicated,  into  unwritten  and  written."*^ 

§  322.  Tudioial  Knowledge  of  Common  Law;  National  Conrts.^^ — Courts  of 
any  national  jurisdiction  using  the  finglish  system  of  jurisprudence  judicially 
know  the  unwritten  qommon  law  of  EMgland.  This  rule  applies  to  the  courts 
of  the  United  States,  as  the  common  law  existed  prigr  to  the  iudepeudent  of 
the  American  States,  legal  doctrines  adopted  in  England  since  that  date  not 
being  judicially  known,**  Such  a  court  knows  the  rules  and  principles  of 
equity,**  while  courts  sitting  in  equity  know  the  propositions  of  civil  **  and 
criminal**  law  administered  by  the  common  law  courts.  National  courts 
know  the  laws  of  states,  colonies  or  provinces  over  which  they  exercise  appel- 
late jurisdiction.  Thu^,  the  supreme  court  of  the  United  States,  exercising 
appellate  jurisdiction  from  the  highest  court  of  a  state,  knows  the  law  of  that 
state ;  *"  but  judicially  knows  as  to  the  law  of  states  other  than  that  whose 
action  is  under  review,  merely  to  the  same  extent  that  the  court  appealed  from 
would  have  had  such  knowledge.*®  Every  federal  court,  however,  in  its  orig- 
inal jurisdiction  knows  the  laws,*®  written,*^  or  unwritten,  of  any  state, *^*  or 
territory,  iDcluding  the  District  oi  Columbia,  which  it  is  called  upon  to  ad- 
minister,*^* either  as  a  matter  of  original  jurisdiction  or  of  jurisdiction  ac- 
quired by  removal  from  a  state  court.**  And  it  necessarily  follows  from  this 
rule  that  the  Supreme  Court  of  the  United  States  when  reviewing  the  judgment 
rendered  in  a  federal  court  judicially  knows  the  law  of  all  the  states  and  terri- 
tories of  the  Union.*^ 


41.  1  Chamb.,  Ev ,  §  583. 
.  4a.  1  Chamberlayne,  Eyideace,  §§  584,  .985. 

43.  Liverpool^  etc.,  Steam  Co.  v.  Phenix 
Ina.  Co.,  129  U.  S.  397.  0  Sup.  Ct  46»»  32 
L.  Ed.  768    (1888). 

44.  Nimmo  v.  DariB,  7  Tex.  26  ( 1851 ) .  See 
Garzot  v.  Rios  De  Rubio  (Porto  Rico  1908), 
209  U.  S.  283,  28  Sup.  Ct.  548,  52  L.  ed.  794. 

45.  Southgate  v.  Montgomery,  1  Paige  (N. 
Y.)    41    (1828). 

4i.  1  Chamb.,  Er..  §  584. 
47.  Hanley  v.  Donoirhue,   116  U.   S.   1,  6 
Sup.  Ct  242,  29  L.  ed.  536  (1885). 


48.  Lloyd  v.  Matthews,  155  U.  S.  222,  15 
iSup.  Ct.  70,  39  L.  ed.  128   (1894). 

48.  U.  S.  V.  Chaves,  159  U.  S.  452,  16  Sup. 
Ct.  57,  40  L.  ed.  215  (1895). 

50.  I^amar  v.  Micou,  114  (J.  S.  218,  5  Sup 
Ct.  8.57,  29  L.  ed.  94  (1884). 

61.  Liverpool,  etc..  Steam  Co.  ▼.  Phenix  Ins. 
Co.,  tupra. 

5S.  See  Wilson  v.  Owens,  30  C.  C.  A.  257,  86 
Fed.  571    (1898). 

63.  18  r.  S.  St.  at  L.  472.  §  6  ( U.  S.  Comp. 
St.  1901,  p.  512). 

64.  Lamar  ▼.  Mioou,  mpm.    1  Cbamb.,  Ev.^ 
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§  823.  Jadidal  Enowle^  ol  Con^m  J^w\  State  i^i^  P^vincial  Coiirta.** — 

Tlic  dilate  courts  of  the  American  Union  know  .the  eonunon  law  of  England,^* 
imhidiug  early  English  general  statutes  applicable  to  their  condition,  and  the 
priuciples  of  equ^t^;.  j,viri>prudence,^^  which  was  in  force  at  the  time  of  the 
separation  from  the  mother  country.  Rules  of  law  adopted  in  England  since 
that  time  are  not  judicially  known  by  the  American  courts. *^^  Conmion  law 
iiiurts  know,  when  fitting  at  law,  the  rules  and  principles  of  equity  jurispru- 
dence** and  know,  when  sitting  in  equity,  the  rules  of  ordinary  civil  and 
orirniual  law;****  but  common  law  courts  do  not  know,  in  either  capacity,  the 
rules  of  the  ecclesiastical  liuv.'*'  A  state  court  notices  the  unwritten  law  of 
the  fui'uui/*-  including  the  nuwrirten  laws  of  any  country,*^  state,**^  or  terri- 
tor)',^*  which  have  been  opej:ative  in  any  portions  of  the  domain  which  now 
constitates  the  jurisdiction  of  the  f orum.^^  -  Unless  iiequiml  to  do  so  by  stat- 
Bte,'^  the  courts  of  an  American  state  do  not  judicially  know  the  unwritten  or 
non-statutory  law  of  a  sister  state.*®  Neither  the  courts  of  England,*^*  nor 
those  of  the  United  States,'"  judicially  know  the  laws  of  any  foreign  country.^ ^ 
Matters  of  notoriety  among  the  legal  profession  may  be  treated  by  the  courts  as 
matters  of  common  knowledge.^^ 


§  585.  What  courts  may  (take  judicial  notict. 
^  Note  Bender  Ed.  64  N.  Y.  272, 

55.  1  Chamberlayne,  dvidence,  §§  5$6-500. 

56.  Kureka  Springs  R.  Co.  v  Timmons,  51 
Ark.  45»,  11  S.  W.  459  (1888);  Stokea  v. 
liacken,  62  Barb.    (N.   V.)    145    (1861). 

57.  Nimmo  v.  Davis,  7  Tex,  26  (1851). 

58.  Wickersham  v.  Johnston,  UH  Cal  407, 
;>8  Pac.  HO,  43  Am.  St  Rep.   118   (1804). 

59.  Nimmo  v.  Davis,  supra* 

60.  Soutfagate  v.  Montgom^y,  1  Paige  l  N. 
V.)  41   (1828). 

61.  De  Grandmont  v.  La  Societe  des  Arti- 
sans, etc.,  16  Quebec  Super*.  Ct   532   (1899). 

62.  Gajlod*s  Appeal,  43  Conn.  82  ( 1875). 
6S.  Doe  V.  £n8lava,  11  Ala.  1028   (1847); 

Wells  ▼.  Stout,  0  Cal.  480  (1858) ;  Chouteau 
V.  Pierre,  9  Mo.  3  (1845);  Matter  of  Hall, 
lil  X.  Y.  App,  Div.  266,  70  X.  Y    8upp    406 

iiimi). 

64.  State  v.  Sals,  47  Tex.  307  (1877); 
Xorthwestem  Bank  v.  Machir.  18  W  Vs.  271 
(W81). 

65.  Crandall  v.  Sterling  Gold  Min  Co.,  1 
(olo.  106    (1868). 

66.  1  Chamb.,  Ev.,  §  686. 

67.  Hale  v.  New  Jersey  Steam  Nav..  Co.,  15 
Conn.  539,  39  Am.  Dec.  308  (1843). 

68.  Cox  V.  Morrow,  14  Ark.  603  (1854); 
Hendryx  v.  Evans,  120  Iowa  310,  94  N.  W. 
»53  (1903):  Phenix  Ins.  Co  v.  Chnrch,  59 
How.  Pr.   (N    Y.)   293   (1880);  Bollinjrer  v. 


Gallagher,  17Q  Pa  .St.  »4«  32  Atl.  569  ( 1395) ; 
and  cases  cited  1  Chamb.,  £v.,  |  587,  note  2. 
The  court  ^ill  not  take  notice  of  the  laws 
ol  another  state  but  will  presume  that  the 
common  law  prevails  there  and  that  it  is  the 
same  as  that  in  the  state  of  the  forum. 
Maloney  v.  Winston  Brothers  Co.,  18  Idaho 
740,  111  Pac.  1080,  47  L.  R.  A.  (N.  S.)  634 
(1910). 

69.  Godard  v.  Gray,  L.  R.  6  Q.  B.  139, 
40  L.  J.  Q.  B.  62,  24  L.  T.  Rep.  N.  S.  89, 
19  Wkly.  Rep.  348   (1870). 

70.  Dianese  v.  Hale,  91  U.  S.  13„  18 
(1875). 

71.  Howditch  v.  Soltyk,  99  Mass.  136 
(1868)  ;  Hall  V.  Costello,  48  N.  H.  176.  2  Am. 
Rep.  207  ( 1868) ;  Liverpool,  etc.,  Steam  Co.  v. 
Phenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469, 
32  L.  ed.  788  (1888);  and  cases  cited  1 
CTiamb,    Kv..   §   589. 

7«.  1  (^hamb.,  Ev.,  §  590:  Matter  of  Hall. 
61  N  Y.  App.  Div.  266.  70  N.  Y  Supp.  406 
(1901).  The  court  will  not  aiisnme  that  in 
Cuba  which  inherited  the  Spanish  STfltem 
of  law  the  law  is  that  a  promise  to  repair 
defective  machinery  throws  the  risk  on  the 
master  until  the  time  for  repair  has  gone 
by  as  thiA  is  evidence  of  the  great  considera- 
tion with  which  a  plaintiff  is  treated  in 
this  country  but  is  not  a  necessary  incident 
of  all  civili'/ed  codes.  The  court  remarks 
that  **  It  ma^  be  that  in  dealing  with  nidi- 
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§  324.  Judicial  Knowledge  of  Internatioiial  LawJ^ —  The  Courts  of  a  country 
know  the  principles  of  international  law  to  which  the  executive  department  of 
the  forum  has  assented.^^  Prize  and  admir«lr;  courts  judicially  know  inter- 
national law.'^  They  know  the  maritime  regulations  adopted  by  the  commer- 
cial nations  as  the  law  of  the  seaJ®  A  notary  pyblie  is  judicially  known  by 
the  courts  as  existing  under  the  law  of  nations,''^  and  they  will  give  eflfect  to 
his  seal,'**  or  jurat  taken  before  him  without  seal/^  when  attached  to  an  offi- 
cial act  shown  to  have  been  valid  according  to  the  law  of  the  domicile  of  the 
notary.*^'  The  same  effect  will  be  given  his  act  whether  he  is  acting  iu  a 
colony,  foreign  or  domestic;**^  or  in  a  foreign  country  ^^  or  in  another  state 
of  the  L'nion,**^  or  within  the  jurisdiction  of  the  court  itself.*** 

§  325.  Judicial  Knowledge  of  Law  Merchant.^^ —  The  law  merchant  is  part 
of  the  common  law  and,  as  such,  is  judicially  known/.*^  The  basis  of  the  law 
merchant  is  the  civil  law,  pi'evalent  on  the  Continent  of  Europe,  and  a  general 
uniformity  exists,  with  regard  to  mercantile  affairs,  betwet^  the  common  and 
the  civil  systems  of  law«  Of  this  nature  are  laws  relating  to  partuership,^' 
negotiable  instruments,^^  or  banking.®* 


mentary  contracts  or  torts  made  or  commit- 
ted abroad,  Buch  as  promises  to  pay  money 
for  goods  or  services,  or  battery  of  the  person 
or  conversion  of  goods  Courts  would  assume 
a  liability  to  exist  if  nothing  to  the  contrary 
appeared."  C'uba  Railroad  Co.  v  Crosby, 
222  V.  S.  47S,  32  Sup.  Ct.  132,  38  L  R  A. 
(N.  S.)  40   J 1912). 

73.  1  Chamberlayne,  Evidence,  §  691. 

74.  Ocean  Ins  Co.  v  Francis,  2  Wend.'  (N. 
Y.)  64,  19  Am.  Dec.  549  il828);  Strither  v. 
Lucas,  12  Pet.  (I'.  S.)  410,  436,  9  L.  ed. 
1137  (1S38);  The  Scotia,  14  WaU.  (U.  S.) 
171  (1871).  See  also  The  Paquete  Habana, 
175  U.  S.  677,  20  .-up.  Ct.  290,  44  L.  ed  320 
(1899),  1  Chamb.,  Kv ,  §  591. 

75.  The  New  York,  175  U.  S.  187,  20  Sup. 
Ot.  67,  44  L.  ed.  126   (1899). 

76.  The  New  York,  supra.  See  also  Liv- 
erpool, etc..  Steam  Co.  v.  Phenix  Ins.  Co., 
supra :  Sears  v.  The  Scotia,  sitprti. 

77.  1  Cbamb,  Kv  ,  §  591  Kecognition  does 
not  extend  to  the  power  to  attest  deeds. 
Xepse  V.  Fanners*  Ins.  Co..  55  Towa  604 
(1881). 

78.  Pierce  v  Tndweth,  106  V.  S.  546.  1  Sup. 
Ct.  418.  27  L.  ed   254  (1882). 

79.  fhielmann  v.  Burg.  73  111.  293  (1874). 

80.  Neese  v  Farmers'  Ins.  Co ,  supra :  Orr 
V.  Lacy,  4  l^lcLesn  (U.  S.)  243,  18  Fed  Cas 
No.  10.  .5.99  (1847). 

81.  Brooke  v.  Brooke',  17  Ch.  D.  883,  50  L. 


J.  Ch.  528,  44  L.  T.  Rep.    (N.  S))   512,  30 
Wkly    Rep.  45    (1881) 

85.  Pierce  v.  Indseth,  supra;  Orr  v.  Lacy» 
supra. 

88.  Denmead  v.  Maclc,  2  MacArthur  (D.  C.) 
475    (1878);   Carter  v.  Burley,  9  X.   H.  568 
(1838);    Halliday   v.   McDougall,  20   Wend 
(N.  Y.)    81    (1838). 

84.  .Porter  v.  Judson,  1  Gray  (Mass.)  175 
(1854) ;  Brown  v.  Philadelphia  Bank.  6  Sei- 
&  R.  (Pa.)  484,  9  Am.  Dec  463  (1821),  : 
Chamb.,  Ev.,  §  591.  Special  powers  c*»ii 
f erred  by  domestic  law,  such  as  right  to 
administer  affidavits  must  be  proved  in  tbe 
ordinary  way  Teuton ia  I^oan,  etc.,  Bldg.  Co. 
V.  Turrell,  19  Ind.  App.  469,  49  N.  E.  852,  65 
Am.  St.  Rep.  419  (1897)  The  validity  of 
the  acts  of  foreign  officials  discharging  func- 
tions similar  to  those  of  a  notary  must  be 
established  by  evidence.  Chanoine  v  Fowler, 
3  Wend.   (N.*  Y.)   173   (1829). 

86.  1  Chamberlayne,   Evidence.  §  692. 

86.  Jewell  v    Center,  25  Ala    498   (1854): 
Davis  v    Hanly.  12  Ark.  645   (1852);  Munn 
V.    Bnrch,   25    111.    3.5.    38    (1860);    Reed    v 
Wilson,  41  N   J.  L.  29  (1879):  Edie  v.  East 
India  Co.  1  W.  BT  29.^  2  Burr    1216  (1761). 

87.  Cameron  v  Orleans,  etc ,  R.  Co.,  108  La. 
83,  .?2  So    208  (1902) 

88.  S«,a>;c*«»r  v.  Farmers'  Bank.  4  Md.  409 
riftJ>3) :  Reed  v.  Wilson,  supra. 

88.  Brandao  v.  Barnett,  3  C.   B.   519.  54 
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§§  826,337 


§  326.  Judicial  Knowledge  of  Written  Law;  Extension  and  Intension. —  Writ- 
ten laws  may  be  conveniently  divided  into  (a)  constitutions,  (b)  public  statutes, 
(c)  private  statutes  and  (d)  municipal  regulations.  All  tribunals  in  a  juris- 
diction, regardless  of  grade,  judicially  know  the  organic  law,  or  constitution. 
Courts  of  national,  provincial  or  state  jurisdiction  judicially  know,  in  addition 
to  the  constitution,  such  statutes  as  legislation  in  the  forum  has  directed  them 
to  know.  Usually  these  ai'e  only  public  statutes.  Occasionally  knowledge 
is  required  also  of  private  statutes.  Judicial  knowledge  of  local  or  municipal 
regulations  is  confined  to  the  local  tribunals  of  limited  jurisdiction  whose  dis- 
tinctive duty  it  is  to  enforce  such  minor  enactments ;  but  who  are,  at  the  same 
time,  charged  with  judicial  knowledge  of  the  more  general  statutes  known  to 
the  superior  courts.  Such  is  the  judicial  knowledge  of  written  law  in  exten- 
sion;—  the  breadth  of  its  application.®**  In  intension,  or  depth,  this  judicial 
knowledge  of  written  law  covers  the  following  particulars:  (a)  The  exist- 
ence of  the  law  in  question,  inchidiug  the  date  at  which  it  went  into  effect,®^ 
was  suspended  **  or  repealed ;  "' —  so  far  as  these  facts  are  ascertainable  from 
the  legislative  "records  themselves  or  by  a  resort  to  customary  sources  of  infor- 
mation regarding  official  proceedings.  Judicial  knowledge  is  not  demanded 
when  it  can  be  acquired  only  by  ascertaining  a  fact  in  pais.^*  The  burden  of 
establishing  facts  in  pais  rests  on  the  party  claiming  their  existence.*^  (b)  A 
knowledge  as  to  the  direct  results  accomplished  by  the  statute.*^  (c)  Knowl- 
edge of  facts  recited  or  recognized  in  the  written  law  will  be  judicially  known 
to  any  court  whose  knowledge,  in  extension,  covers  the  written  law  itself.*^ 


§  327.  Tndicial  Knowledge  of  Written  Law ;  *  Treatiee.^^ — By  constitutional 
provision,  treaties  legally  made  by  the  national  executive  are  declared  to  be 


K.  ('.  L.  519.  12  CI.  ft  F.  7S7,  8  Eng.  Reprint 
]<522  (1846).  A  judge  is  not  required  to 
hear  evidence  as  to  the  law  merchant  to  an 
effect  eontrary  to  his  judicial  knowlecfge. 
tFeweil  V   Center,  gupro. 

90.  1  Chamb.,  Ev ,  §  593. 

91.  Moms  v.  Sugar  Ridjife  Tp.,  161  Ind.  417, 
68  X.  E  8!»6  (1IH)3);  Ottman  v.  Hoffniian, 
7  Mii*c.  <X.  V.)  714,  28  N.  Y.  Supp.  28 
(18<I4)  :  1  Chamb..  Ev..  §  .594  and  cases  cited 
The  court  may  take  judicial  notice  of  the 
hiMtnry  of  a  statute  and  the  circumstances 
siirroundint?  it.  iTidustrial  Commission  v. 
Hrown.  Ohio  St.  110  X.  E.  744.  K  R  A.  1916 
B  1277  (1015). 

98.  RernMlein  v.  Humes,  60  Ala.  582.  31 
Am.  Rep.  52  (187T):  Buckingham  v  Watker. 
4^  Miss.  609    (1873). 

93.  State  v.  0'Conner,  13  La.  Ann.  486 
i1Vj8>;  .Springfield  v.  Worcester,  2  Gush. 
iMsaa  \  •.12   (1848). 


94.  Stein  v.  Morrison,  9  Idaho  426,  76  Pac. 
246;  iShaw  v.  New  York  Cent.,  etc.,  R.  Co. 
85  N,  Y.  App.  Div.  137,  83  N.  Y.  Supp.  91 
<1003);  Doyle  v.  Village  of  Bradford,  90 
III.  416  (1878):  Whitman  v.  State,  80  Md. 
410,  3i  Atl.  325  (1895)  :  I  Chamb..  Ev.,  §  594 
and  cases  cited. 

95.  Miller  v.  Com.,  13  Bush  (Ky.)  731 
( 1878)  :  People  v.  State  Land  Office,  23  Mich. 
270    (1871). 

96.  Calldway  v.  Cossart,  45  Ark.  81  (188S) ; 
La  Salle  Co.  v.  MilHgan,  143  III  321  (1892) ; 
Grant  v  State,  33  Tex.  Cr.  R.  527.  27  S.  W. 
127  (1804);  1  Chamb.  Ev.,  §  595  and  cagea 
cited 

97.  Boyd  v.  Cbhkiin,  54  Mich.  583,  20  N.W. 
595,  52  Art  Rep  831  (1884)  :  Watkins  v  Hol- 
man,  16  Pet.  (V.  S.)  25,  55,  56,  10  L.  ed. 
B73  (1842)  ;  I  Chamb.,  Ev.,  §  596  and  eaiea 
etted. 

98.  1  Chamberlayne;  fividenM,  |  697. 
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the  supreme  law  of  the  land.  The  judges  of  all  American  courts,  state  *•  or 
federal,^  will,  therefore,  know  of  the  existence  and  provisions  ^  of  treaties  with 
foreign  nations  or  Indian  tribes.®  Protocols  and  schedules  attached  to  a 
treaty/  its  date,*^  the  date  of  its  ratification  ^  and  all  other  facts  necessary  to 
its  legal  validity  have  been  deemed  part  of  the  treaty  itself." 

§  328.  Judicial  Knowledge  of  Written  Law;  National  Courts.^ —  Tribunals  of 
national  jurisdiction  know  judicially  the  written  constitution  which  formulates 
the  fundamental  law  of  the  sovereignty  under  which  they  are  acting,  and  the 
constitution  of  each  province  or  state  within  its  jurisdiction.  The  federal 
courts  judicially  know  the  Constitution  of  the  United  States  and  its  amend- 
ments.** 

Public  Statutes. —  National  tribunals  know  judicially  the  public  statutes 
passed  by  the  national  legislature.  As  English  courts  know  the  acts  of  Parlia- 
ment, so  the  federal  courts  of  the  United  States  judicially  know  the  public 
statutes  enacted  by  Congress. ^*^  A  national  court  will  also  know  judicially 
the  public  statutes  of  every  province  or  state,  whose  jurisdictioir  it  administers 
by  virtue  of  an  appellate  jurisdiction.  This  includes  the  then  existing  statutes 
of  prior  governments  which  at  any  time  exercised  sovereignty  over  the  territory 
in  question;  —  whether  the  control  were  colonial,^ ^  provincial,  or  in  some 
other  form.*^  , 

Private  Statutes. —  A  court  of  national  jurisdiction  does  not  judicially 
know  the  private  acts  of  the  nation&l  legislature*  nor  the  private  acts  of  the 
state  whose  public  statutes  it  knows, *^  except  where  the  statute  expressly  re- 
quires such  knowledge.^* 

Foreign  Statutes. —  The  national  courts  of  a  country  do  not  judicially  know 

90.  La  Rue  v.  Kansas  Mut.  L.  Ins.  Co.,  08  supra.    A  superseded  treaty,  being  no  longer 

Kan.  539,  75  Pac.  494.  law,  is  not  judicially  known.     Ryan  v.  Knorr, 

1.  Knight  V.  United  Land  Assoc.,  142  U.  S.  19  Hun   (X.  Y.)  540  (1880). 

lei,  12  Slip.  Ct.  258,  35  L.  ed.  974   (1891) ;  8.  1  Chamberlayne,  Evidence,  §§  598-601. 

Callsen  v.  Hope,  75  Fed.  758  (1896).  9.  Young  v.   Montgomery,  etc.,   K.  Co.,  30 

9.  La    Rue   v.    Kansas    Mut.    L.    Ins.    Co.,  Fed.  Cas.  No.  18.  166,  2  Woods   (U.  S.)   606 

supra.  (1875) ;  1  Cbamb  ,  Ev.,  §  598  and  cases  cited- 

8.  U.  S.  V.  Beebe,  2  Dak.  292,  11  N.  W.  605  10.  Pennsylvania  R.  Co.  v    Baltimore,  etc., 

(1880)  :  Dtile  v.  Wilwn,  Ifl  Minn.  525  (1871).  R.  Co..  37  Fed.  129  (1888) ;  1  Chamb.,  E>*..  § 

4.  Callsen  v.  Hope,  supra.  599  and  eases  cited. 

5.  Kreuger  v.  Schultz,  6  N.  D.  310,  70  N.  W.  11.  Loree  v.  Abner,  6  C.  C   A.  302,  67  Fed. 
269   (1896).  159  (1893) :  Munidi>ality  of  Ponce  v.  Roman 

6.  Carson  v.   Smith,  5   Minn.  78,   77   Am.  Cath.  A.  (Hiurch,  etc.   » Porto  Rico  1908).  210 
Dec    5.39    (1860).  U.  S.  296.  28  Sup.  Ct.  737.  52  L.  ed.  1068. 

7.  1  Chamb.,  Ev.,  §  597  and  cases  cited.  19.  1  (^hamb.,  Ev.,  §  .599  and  cases  cited,  in 
Aets  done  vnder  a  treaty,  foreign  laws,      notes  3-7. 

usages,  or  other  facts  referred  to  therein,  nn-  18.  Inland  v.  Wilkinson,  6  Pet   (U  S.)  317, 

less  cognizable  as  matters  of  notoriety,  i.e.,  of  8  L.  ed.  412   ( 1832) . 

common  knowledge,  are  secondary  effects  of  14.  Case  v.  Kelly,  133  U.  R.  21.  10  Sup.  Ct. 

law  which  will  not  be  judicially  known.     Dole  216.  .33  L.  ed.  513   f  1889) :  Junction  Ry.  Co 

V.  Wilson,  supra:  Dainese  ▼.  Hale,  91  U*  S.  T.  Anhland  Bank.  12  Wall.  (U.  S.)  226.  230,  20 

13,  23  L.  ed.  190   (1875);  U.  S.  t.  Beebe,  L.  ed.  385  (1870) ;  1  Chamb.,  Ev.,  §  600. 
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the  public  laws  of  another  country,*'  except  such  as  may  be  known  by  them 
as  part  of  general  international  law.*^  , 

§  329.  Judicial  Knowledge  of  Written  Law;  State  and  Provincial  Courts. ^^ — 
All  courts  of  a  state  judicially  know  the  written  Constitution  of  the  United 
States*^  and  amendments  to  it  subsequently  adopted.*^  They  also  know  the 
direct  results  accomplished  by  the  instrument,  as  the  division  of  the  powers  of 
the  national  government  among  the  three  great  departments,  the  legislative, 
executive,  and  judicial.^*^  State  courts  know  the  state  constitutions  and  the 
adoption  of  amendments  to  it.^*  They  know  judicially  the  effect  of  a  state 
eoDstitutiou  not  only  as  to  its  direct  enactments,  but  as  to  any  results  in  re- 
pealing statutes.'-- 

Coruilitulional  Requirements  for  Statutory  Enactments. —  To  know  a  statute, 
it  is  necessary  that  the  judge  should  ascertain  that  the  facts  essential  to  its 
validity  actually  exist  —  that  constitutional  requirements  have  been  complied 
with." 

National  Statutes. —  The  courts  of  a  province  or  state  know  the  public 
statutes  passed  by  the  national  legislature.  The  domestic  tribunals  of  the 
states  of  the  Anaerican  Union  judicially  know  the  public  acts  of  Congress,^"* 
including  those  which  relate  to  the  District  of  Columbia,^^  and  also  the  laws 
of  sister  states  which  are  referred  to  in  such  an  act.^^ 

Slate  Statutes. —  State  courts  know  the  public  statutes  of  the  state  legisla- 
ture, and  any  other  statutes  which  the  legislature  or  the  constitution  directs 
that  they  shall  know.^^  Provincial  courts  know  the  public  statutes  of  the 
legislature  of  the  forum  under  which  they  are  constituted.^ 

15.  Coglilan  v.  South  Carolina  B.  Co.,  142  24.  iSt.  Louis,  etc.,  R.  Co.  v.  Brown,  4upra; 

L'.  2).   LUI,    12  Sup.   Ct.    150,  :\b   L.  ed.   951  bchwerdtle  v    Placer  County,   108  Cal.  589, 

(1801);    1    Chamb,,    Kv.,    §    601    and    caMS  41  Pac.  448   (1895);  Gooding  v.  Morgan,  70 

cited.  Ill  275  ( 1873) ;  Wbeelock  v.  Lee.  15  Abb.  Pr. 

1«.  The  New  York,  175  U.  S    187.  20  S.  Ct.  N.  S.    ^X.  Y.)  24   (1873) ;  1  Chamb,  Ev.,  § 

67.  44  L.  ed.  126   (reversing  82  Fed.  819.  27  604  and  cases  cited. 

C.  C.  A.  154,  86  Fed.  Sl4,  30  C.  C    A.  628)  25.  Miliiken  v.  Dotson,  117  N.  Y.  App.  Div. 

(1899);   1  Cbamb.,  Ev.,  §§  591.  601.  oz,,  102  N.  Y.  Supp  564  (1907). 

17.  1  Chamberlayne,  Evidence,  §§  602-616  26.  Flanigen  v.  Waahington  Ins.  Co.,  7  Pa. 

18.  St  Louis,  etc.,  K.  Co.  v  Brown.  67  Ark.  St  306  ( 1847) :  Belt  v.  Gulf,  etc.*,  R.  Co.,  4 
295,  54  a.  W.  865  1 1899)  :  State  v.  Bates,  22  Tex.  Civ.  App  231,  22  S.  VV.  1062  (1893); 
Utah  65,  61  Pac.  905,  33  Am.  St.  Hep.  768  1  Chamb.,  Ev.,  §  604. 

«19«)).  27.  Arndt  v.  Cullman,  132  Ala.  .540,  31  So. 

19.  Graves  v.  Keaton,  3  Cold  (Tenn.)  8  478,  90  Am  St  Rep.  922  (1901) ;  Schwerdtle 
'1866).  V.    Placer    County,    supra;    Pittsburgh,    etc., 

20.  U.  S.  V.  Williams,  6  Mont.  379.  387,  R  (o  v.  Moore,  llo  111  App.  304  (1903); 
12  Pac  Sol    (1887).       ^  Barnes  v.  Squier.  1»3  Mass.  21,  78  K.  E.  731 

21.  Carmody  v.  St  Louis  Transit  Co..  188  (1906);  Warner  v.  Beers,  23  Wend.  (N,  Y) 
Mo  572.  87  S.  W.  913  n905i.  .103  (1840) ;  1  Chamb..  Ev..  §  605  and  cases 

22.  Campbell  v.   Shelby  County,   147  Ala.  cited. 

703,  41  So  40«  (1906) ;  i  Chamb,  Ev.,  $  602         28.  Darling  v.  Hitcheock,  26  U.  C.  Q.  B  468 
and  cases  cited.  (1866). 

28.  Gardner  v    Collector,  6  Wall.   (U.  S.) 
492,  511  (1867)  ;  1  Chamb.,  Ev„  §  603. 
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Statutes  of  Former  Sovereignties, —  Equally  domestic  are  the  public  stat- 
utes of  a  state  or  nation  which  exercised  soverignty  over  the  territory  in  ques- 
tion, and  which  were  in  force  at  the  time  such  sovereignty  was  exercised'*'^ 

Legislative  Besolutioiis. —  Legislative  resolutions  of  a  public  character  are 
classed  with  public  acts  and  are  accordingly  judicially  known  to  the  state 
courts.*^^ 

Special  Acts. —  Statutes  specially  limited  by  the  legislature,  though  of  a 
public  nature,  e.g.,  a  statute  forbidding  the  sale  o.^  intoxicating  liquors  in  a 
particular  county,  are  judicially  known.^* 

Private  Statutes. —  In  the  absence  of  constitutional  or  statutory  require- 
ment to  other  effect,  courts  do  not  judicially  know  private  statutes  of  a  state,^^ 
provincial  or  national  ^^  legislature,  or  legislative  resolutions,  affecting  private 
interests. ^^  This  is  the  uniform  rule  though  the  purpose  is,  in  a  sense,  public; 
—  as  where  a  private  act  incorporates  an  association  for  business  purposes,*^  or 
affecting  a  municipal  corporation.^**  The  constitution  or  the  legislature  may, 
however,  require  that  certain  private  statutes  shall  be  deemed  public,  i.e.,  shall 
be  judicially  known  to  the  court  as  would  be  the  case  with  public  statules.^^ 
The  private  act  may  be  recognized  in  the  state  constitution,^'^  or  in  a  public 
statute;  ^®  it  may  be  amended  by  a  public  act.**^  LTnder  any  of  these  condi- 
tions the  courts  judicially  know  the  private  act  to  the  same  extent  as  if  it  were 
public,^^  and  also  know  judicially  any  subsequent  abaendmeut.'** 

Local  Regulations. —  The  power  of  passing  ordinances  or  by-laws  conferred 
on  municipalities  by  a  general  act  of  incorporation  or  granted  by  special 
charter  known  to  the  court  as  a  public  act  **  is  a  direct  result  of  the  public  stat- 

89  Henthorne  v.  Doe,  1  Blackf    (Ind.)   157,  86.  Loper  v.  8t.  LouU,  I  ^Jo.  681   il826)  ; 

163   «1822);   I  Chamb.,  Ev.,  §  606  Apitz  v.  Missouri  Pac.  K    Co.,  17  Mo.  App. 

80.  McC'arver   v.    Herzberg,    120    Ala.   523,  410    (1885).     A  private  statute   not  known 

zb  So.  3    <  1898)  i   1  Chamb.,  Ev.,  §  607  and  to  the  courts  of  the  state  by  authority  of 

cases  cited.  which  it  is  enacted  will  not  be  known  to  the 

31.  Ball  V.  Com.,  30  Ky.   L.   Rep.  600,  99  courts  ot  other  states.     Miller  v.  Johnston, 

S.  W.  326  (1907) ;  1  Chamb.  Ev.,  §  608  and  71  Ark.  174,  72  JS.  W  371  (1903). 

oases  cited  87.  Mullan  v.  State,  114  Cal.  o78,  46  Pac 

82.  Mobile  v.  Louisville,  etc.,  R.  Co.,   124  670.  34  L.  R.  A.  262  (1896)  ;  Junction  R.  Co. 

Ala.  132.  li^  So.  902  (1899)  ;  Minck  v.  People,  v.  Ashland  Bank,   12  Wall     (U.  S)    226,  20 

6   Ml.   App.   127    (IS80):    Hall  v.   Brown,  .58  L.  ed.  385    (1870). 

N     H.   93    '1877);    Pearl   v.   Allen,   2   Tyler  38.  Vance  v.  Farmers',  etc ,  Bank,  I  Blackf. 

(Vt  \  311    (1803)  ;   1  Chamb..  Ev.,  §  609  and  (Ind  )    80   (1820). 

cases  cited.  39.  Webb  v   Bidwell.  15  Minn.  479  (1870). 

88.  Denver,  etc.,  R    Co    v.  t'.  S ,  ?»  N    M.  40.  Lavalle    v     People,    6    III.    App.     1.57 

380,  54  Pac.  336  i  H98»  .  Wrijjht  v.  Paton,  10  (1880). 

Johns.   :N.  Y  )  300  ^1813)  41.  N'immo  v.  Jackman.  21    III.   App.   607 

84.  Simmons  v    lacob.  52  Me    147    '1862).  '1886);  Bowie  v.  Kansas.  51  Mo.  454  (1873). 

85.  Mobile  V  Louisville,  etc .  R.  Co.,  Ati/pra;  State  v  Olinirer  (Iowa),  72  N  W.  441 
Butler  V.  Robinson.  T.l  Mo  102  ( issi)  ;  ( 1897)  :  I  Chamb,  Ev.,  8  610  and  cases  cited. 
Methodist  Episcopal  I'nion  Church  v.  Pickett.  42.  Stepliens.  etc..  Transp.  Co  v  New  Jer- 
19  N'.  Y.  482  ( 18.59 «  :  Tinllow  v  Philadelphia,  sey  Cent.  R.  Co.  33  \.  J.  L  220  (1800). 
etc,  R.  Co.,  09  Pa  St.  284  (1882)  ;  1  Chamb.,  48.  Miter,  where  the  ppwer  of  leffiHlatinsj 
Ev..  §  609  and  cases  cited.  ordinances,  etc..  is  not  deemed  a  public  i^ct. 

Butler  v    Robinson,  75  Mo    192   (1881). 
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ute;  and  is,  therefore,  judicially  known  to  the  court ^*  The  ordinances  or 
other  regulations  passed  in  pursuance  of  the  powers  so  conferred  are  them- 
selves secondary  results  of  the  public  statute  and  are,  in  etfect,  so  far  as  i-e- 
gards  state  or  provincial  courts,  matter  in  pais.  Such  a  court,  therefore,  will 
not  judicially  know  their  enactment.'**  Within  this  rule  fall  the  ordinances  of 
a  city/*  or  of  a  municipal  department;  ^^  the  regulations  of  county  ^^  or  ad- 
ministrative boards,  auch  as  county  commissioners;*®  the  bv-laws  of  a  cor- 
puration,  public  or  private.^^ 

Regulations  of  Voluntary  Associations. —  A  fortiori  judges  do  not  judicially 
know  the  laws  by  which  members  of  voluntary  associations,  e.g.,  labor  unions,^^ 
are  bound.  A  state  or  provincial  court  does  not  take  judicial  notice  of  the 
by-laws  of  a  private  corporation;  but  will  require  proof  on  the  subject.^^ 

statutes  of  leister  :itate. —  The  courts  of  one  state,  or  province,  do  not  judi- 
cially know,  that  is,  without  proof,***^  the  written  law  of  another  state,  or  of  an 
Indian  tribe.^*  If  the  foreign  law  is  essential  to  a  case,  it  must  be  pleaded,** 
proved**  and  found  *^  like  an v  other  fact. 


44.  Case  v.  Mobile,  30  Ala.  .i38  (I8.>7); 
Green  v.  Indianapolis,  22  Ind.  192  US64). 

45.  City  of  (Jreeley  v  Hamman,  12  Colo. 
94,  20  Pac.  I  ( 1888)  ;  hill  v.  Atlanta,  123 
Ga  697,  54  S.  K.  354  (IDOiJ);  Weaver  t. 
Snow,  00  in.  App.  624  «18»5).;  Wolf  v. 
Keokuk.  48  Iowa  129  (1878);  O'Brien  v. 
Woburn,  184  Maw.  .'598,  69  X.  E.  350  (1904)  ; 
City  of  New  York  v.  Knickerbocker  Trust 
Co,  104  N.  Y.  App.  Div,  223,  93  X.  Y. 
Supp.  937  i  1905)  ;  1  Chamb.,  £v.,  §  611,  note 
3,  and  cases  cited. 

46.  Catte  v.  Mobile,  supra;  Watt  v.  Jones, 
60  Kan.  201,  56  Pac.  16  » 1899) ;  Porter  v. 
Waring,  69  N.  Y.  250,  254  •  1877). 

47.  State  v.  Inhahltants  of  Trenton,  51  X. 
J.  L.  495,  17  Atl.  1083  (1889);  Department 
of  Health  of  City  of  New  York  v.  City  Real 
Property  Investigating  Co,  86  X.  Y.  Siipp. 
18   (1904). 

48.  Indianapolis  &  C.  R.  Co  v.  Caldwell, 
0  Ind.  .197    (18.57). 

48.  Atkinson  v.  Mott,  102  Ind.  431,  26  X.  £. 
217  118851. 

50.  Portage,  etc.,  Benev.  Society  v.  Phillips, 
36  Mich.  22  (1877);  I  Chamb.,  Ev.,  §  611. 
The  repeal  of  any  such  regulations  or  ordi- 
T^anoes  stands  in  the  same  position.  Field  v. 
Mal«ter,  88  Md.  691,  41  Atl  10S7  (1898). 
*^'»ch  knowledge  may  be  reqiiired  hy  .statute. 
Mfwe  V.  Jonesboro.  107  Ga.  704,  33  S..  E. 
••"'  M899).  Riatvtory  authorify  for  u/ting 
"■  nffd  official  copies  as  evidence,  without 
f  -♦hof  proof,  doe^  not  have  the  effect  of  re- 
({'pring  judicial  knowledge  of  the  regulations 


tiiemselves.  Winona  v-  Burke,  23  Minn.  254 
1 1876)  ;  Cox  V.  St.  Louis,  11  Mo.  431  ( 1848)  ; 
Marker  v.  Xew  York,(  17  Wend.  iX  Y.)  199 
(1837).  As  to  judicial  knowledge  of  local 
regulations  on  appeal  or  review  of  the  de- 
cision of  a  local  court,  civil  or  criminal, 
see  1  Chamb.,  £v.,  §  612  and  cases  cited. 

51.  Birmingham  Paint  ft  Roofing  Co.  v. 
Crampton  k  Tharpe  (Ala.  1905),  39  So. 
1020;    1   Chamb.,    Ev.,   §  613. 

52.  Elkhart  Hydraulic  Co.  v.  Turner,  170 
Ind    4.55,  84  X.  E    812   (1908). 

53.  Southern  Express  Co.  v.  Owens,  146 
Ala.  412,  41  So.  752  (1906)  ;  Crane  v.  Black- 
man,  126  III.  App.  631  (1906);  Washburn 
Crosby  Co.  v.  Boston,  etc.,  R  Co.,  180  Mass. 
252,  62  N.  E  .590  (1902) ;  Harris  v  White  81 
N.  Y.  532  il880);  Smith  v.  Bartram,  11 
Ohio  St.  690  (1860);  Spellier  Electric  Time 
Co.  V.  Geiger.   147   Pa.   St,  399,  23   Atl.  547 

(1892);     1    Chamb.,    Ev.,    §  614    and    cases 
cited. 

54.  Rowe  V.  Henderson  (Ind.  T.  1903),  76 
S    W.  250. 

55.  Nenno  v.  St.  T^uis  A  S.  F.  R  Co.,  105 
Mo,  App.  ,540,  80  S.  W.  24  (1904).  See  also 
Leigh  v.  Nat.  Hollow  Brake  Beam  Co.,  131 
Til.  App  106  ( 1907 ) :  Electro-Tint  Engraving 
Co.  V.  American  Handkerchief  Co.,  130  App. 
Div.  rX.  Y.)  561,  115  X   Y.  Supp,  34  <1909). 

56.  Baltimore  ft.  O.  R.  Co.  y«  Ryan.  31 
Ind.  App.  597,  68  X  E.  923  (190.^);  The 
Matterhorn,  63  C.  C  A.  331,  128  Fed.  863 
(1904). 

57.  Snuffer  t.  Karr,  197  Mo.  182,  94  S.  W. 
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Statutes  of  Foreign  Country,--^  CoxxYts  of  a  state  ^**  or  province  *^*  do  not 
know  the  corporation  **  ■'  or  other  written  laws,  of  a  foreign  country.  The  law 
of  the  foreign  country  must  be  pleaded  and  proved."^ , 

§  330.  Judicial  Knowledge  of  Written  Law;  Local  Coorts.^^ — The  judicial 
knowledge  of  unwritten  law  by  the  local  or  inferior  courts  is  equally  extensive 

with  that  of  courts  of  general  jurisdiction.  The  judicial  knowledge  of  tri- 
bunals of  local  or  limited  jurisdiction  is  the  same,  in  relation  to  the  constitu- 
tion and  public  statutes  of  the  state,  province  or  nation,  as  tbat  of  state  or 
proviucial  courts.**'*  A  local  court  being  distinctively  charged  with  the  duty 
of  enforcing  municipal  regulations,  judicially  knows  tbem.^* 

§  331.  Judicial  Knowledge  of  Written;  Amendment  and  Bepeal.^'^ — Any 
amendment  of  a  public  act  is  itself  entitled  to  judicial  knowledge;^*  and  the 
same  is  true  of  an  act  repealing  a  public  statute.'*" 

§  332.  Judicial  Knowledge  of  Written  Law;  What  Statutes  are  Public.^ ^ — 

Public  statutes,  in  connection  with  the  law  of  judicial  notice,  may  be  defined 
as  being  those  which  affect,  directly  and  equally,  the  inhabitants  of  a  nation, 
state  or  province ;  or  apply,  in  the  same  way,  to  the  dwellers  in  any  municipal* 
ity  or  other  territorial  division  of  such  nation,  state  or  province.  If  the  pur- 
pose be  public,  the  act  is  not  made  private  by  the  circumstance  that  the  legisla- 
ture has  limited  its  operation  to  a  particular  territory.^®     Where  special  laws 


983  (1906) ;  1  Chamb.,  £v.,  §  614  and  cases 
cited. 

*<FuU  faith  and  credit.''— The  Supreme 
Court  of  the  United  states,  on  review  of 
the  judgment  of  a  tttate  court,  will  take  only 
Buch  knowledge  of  the  law  of  a  state  other 
than  the  one  under  review  as  that  court 
itself  would  have  taken.  Lloyd  v.  Matthews, 
155  L-.  S.  222,  15  S  Ct.  70,  39  L.  ed.  128 
(1894).  The  majority  of  the  state  courts 
take  no  additional  judicial  knowledge  of  the 
laws  of  a  sister  state  when  thev  are  asked 

« 

to  give  **  full  faith  and  credit "  to  its  judg- 
ments. Sammis  v.  Wightman,  31  Fla.  10. 
li  So.  626  1 1893)  :  Knapp  v.  Abell,  10  Allen 
(Mass.)  485  (1865);  1  Chamb.,  Kv..  §  615 
and  cases  cited. 

58.  Wickershara  v.  Johnston,  104  Cal  407, 
38  Pac.  89,  43  Am  St.  Kep.  118  (IS94); 
McCurdy  v.  Alaska,  etc.,  Commercial  Co..  102 
111  App.  120  (1902):  Chapman  v.  Colhr,  47 
Mich.  46,  10  N  VV.  74  (1881):  Monroo  v. 
Douglass,  5  K.  Y.  447  (1851)  ;  1  Chamb.,  F!v., 
§  616  and  cases  cited. 

59.  Qiles  ▼.  Gariepy,  29  L.  C.  Jur.  207 
(1886). 


60.  Duke  V.  Taylor.  37  Fla.  64,  19  So.  172 
(1896);  Southern  Illinois,  etc..  Bridge  Co. 
v.  Stone,  174  Mo.  1,  73  S.  W.  453,  63  L.  R.  A. 
301    (1903). 

61.  Ryan  v.  North  Alaska  Salmon  Co.,  153 
Cal.  438,  95  Pac.  862  (1908);  Gordon  v. 
Knott,  199  Mass.  173,  85  X.  E.  184  (1908)  ;  1 
Chamb.,  Ev.,  §  616  and  caj*e<  cited. 

62.  1  L  hamberlayne,   Evidence.  §  617. 

63.  1  Chamb.,  Ev.,  §§  602,  604.  005,  617. 

64.  tJx  parte  Davis,  115  Cal.  445,  47  Pac. 
25S  '1800)  :  Fears  v.  State.  125  Ga.  740.  64 
S.  E.  60!  ( 1906;  ;  1  Chamb.,  Ev.,  §  617  and 
cases  cited. 

66.  1  Chambcrlayne,  Evidence,  §  618. 

66.  Parent  v.  Wamrtl y  s  Adm'rs.  20  Ind. 
82,  86  (1803  >:  Belmont  v.  ^forrill,  60  ^re. 
314.  317  <1879):  I  Chamh.,  Ev.,  §  61S  and 
case<»   cited. 

67  Stafe  v.  OT'onner,  13  I-a.  Ann.  487 
( 1 ^58 ) 

68.  I   Chambprln\'pe.  Evidence.  §§  610-634. 

69.  Davi»  V.  State.  141  AI-.  VM.  .37  So.  454. 
100  Am.  <5t.  T»oo  10  iT^^it:  T^'irpham  v. 
\Veh*»<^f*r  5  Ahw«.  ?6R.  .>60  (1<00^;  B»-et7 
V.   Mavor.   etc.,   of   New    York,   6   Robertson 
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apply  to  different  sections  of  the  state,  a  court  will  know  the  public  laws 
locally  limited  which  apply  to  each  section.^"  In  general,  statutes  allowing 
certain  governmental  agencies,  counties^  cities  or  the  like,  to  adopt  laws  re- 
lating to  given  subjects  at  their  option  are  themselves  public  statutes;  but 
whether  the  necessary  action,  in  pais,  has  in  fact  been  taken  in  a  given  case 
must  usually  be  established  by  evidence* *V 

Administration  of  Gocemment. —  Administration  of  government  being  a 
public  purpose,  statutes  prescribing  in  what  manner  it  shall  be  conducted  are 
public  though  dealing  with  details.  Within  this  class  fall  statutes  creating  a 
public  office,'^  determining  the  duties  incumbent  upon  the  individual  holding 
it,'*  or  establishing  courts.** 

Local  Option  Laws. —  Certain  states  do  not  take  judicial  notice  that  the 
general  law  has,  by  popular  action,  been  made  operative  in  a  certain  section 
of  the  state." ^  In  other  states,  courts  judicially  know  the  result  of  local  op- 
tion elections ;  '*'  and  the  length  of  time  after  its  adoption  during  which  a 
local  option  law  persists."' 

Municipal  Corporations. —  The  creation  of  municipalities  are •  pre-eminently 
public  statutes;  ^**  whether  the  incorporation  be  by  general  act,"'  or  by  spec^ial 
charter,"*'*  particularly  where  the  ecwfts  are  ordei-ed  to  regard  the  latter  as 


(X.  V.)  325  ( 1S68)  ;  State  v.  Wiier,  141  N  C. 
76i»,  0^  S.  K  305  11006)  ;  1  Chamb.,  Ev.,  § 
ot!)  und  ctLoeA  cited. 

70.  r.ewi«  V  Rasp.  14  Okl.  69,  76  Par.  142 
ilWl.  ITiiis,  for  example,  the  **  Iwal  op- 
tion **  law,  9o-oalled,  regulating  the  sale  of 
intoxicating  liquors  in  limited  areas,  ae- 
cording  to  the  wishes  of  the  voters  in  that 
section,  will  l>e  judicially  notired;  Crigler 
V.  Comm.  S7  S  \X.  ^Sl'iKy.  19051,— and 
il«o  the  time  when  it  goes  into  effect.  State 
V  Scampini.  77  Vt.  92.  50  Atl    201    (1904). 

71.  Johnson  v  Scott,  133  Mo.  App.  6«9, 
114$.  W.  45  (190S). 

n.  State  V.  Jarrett,  17  Md.  309   (1S61). 

78.  Lynn  v.  People,  170  111.  527,  48  X.  E. 
»64  (1897);  State  v.  Out,  13  Minn  3*1 
n^^):  I  fTiamb.,  Rv.,  §  620  and  cases  cited. 

74.  ]a  Salle  Co.  y.  Milligan,  143  III  321 
(i<<92l 

75.  Craddiik  v  State,  48  Tesr  Cr.  R.  385, 
SS  S.  \V  347  (I905»:  State  v  Scampini, 
Minra  CTiicawo  Jt  X.  W  R  Co.  V  Railroad 
Commission.  !.>«  Wis  47.  145  X  W  216.  1 
Chamk.  F.v  .  J  621.  "^Tie  same  mie  applies 
to  Isw8  ronferrin?  art  option  of  usinar  the 
hisrhwsy  •on^rsct  «vst*m  State  v  Burkett, 
«3  Mm    301,  ^1  So    6<»9    n904). 

Aeee^snee  of  liquor  I«w.^-  Accordincr  to 
the  weifirht  of  authority  the  courts  will  not 
ttke  judicial  notice  of  the  licceptance  at  a 


local  efeetioa  of  <i  no-license  liquor  law.  This 
is  a  matter  of  record  to  be  proved  like  other 
matters  of  record.  People  v.  Mueller.  168 
(al.  521,  143  Pac.  748,  L.  R.  A.  1915  B  788 
<1914). 

76.  Ogleshy  v.  State,  121  Oa.  602,  49  S  E. 
706  <1905>:  G»e  v  City  of  Eugene.  53  Or. 
282,  100  Pac.  264    ( 1909)  ;   1   Chamb.,  Ev..  § 

622  and  cases  cited. 

77.  State  v.  Hftll,  136  Mo.  App  170.  108 
S.  W  1077  (1908).  Where  it  is  unlawful  to 
manufacture  or  sell  intoxicants  anywhere 
within  a  county,  the  supreme  court  will  take 
notice  of  that  -  fact  State  ▼.  Arnold,  80 
S    C.  .3.S.3.  61  S    E.  891    (1908). 

78.  Frost  V.  State,  153  Ala  654.  45  So. 
.307  H908)  :  Agnew  v.  Pawnee  City.  79  N"eb. 
603.  113  N.  W.  236  (1907) ;  1  Chamb.,  Ev.,  § 

623  and  cases  cited. 

79.  State  v  Ricksecker.  73  Kan.  495,  85 
Pac.  547  (1906).  Acts  in  pais  must  be 
proved  Hard  v.  City  of  Decora h,  43  loifra 
313  ilS76):  1  Cliamb..  Ev.,  §  623  and  cases 
cited 

80.  Payne  v.  Treadwell.  16  Cal.  221.  232 
(1860»;  Beaty  v.  Sears  &  Bennett.  132  Ga. 
516.  64  S.  E  321  flOOO):  Rtone  v  Auer- 
bach.  T33  App.  DIv.  (V.  V.)  75,  117  N  Y 
Siipp.  734  (1909) ;  1  Chamb.,  Ev.,  §  623  and 
cases  cited. 
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public  acts.^^  AdS;  prescribing  the  duties,  or  establishing  the  powers  of  these 
public  corporations  **^  are  equally  public.*^ 

Cities. —  Particular  facts  concerning  individual  cities,  established  by***  or 
recited  in  an  act  relating  to  such  city  will  be  judicially  known.  Acts  praviding 
for  the  erection  of  municipal  buiuldings  "^^  and,  occasionally,  the  adoption  of  a 
genei*al  municipal  incorporation  law  by  a  particular  city  ''^  need  not  be  proved. 

Mercantile  Corporations;  Acts  of  Incorporation. —  General  acts  of  incorpor- 
ation for  business  or  other  private  purposes,  ai*e  public  statutes,*^'  especially 
where,  as  in  case  of  railways  ***^  the  purpose  is  one  which  concerns  the  general 
public. 

Corporate  Acts  in  Pais. —  Unless  required  by  law  to  do  so  courts  will  not 
notice  acceptance  by  a  corporation  of  its  charter,  as  to  what  corporations  are 
established  by  acts  in  pais  under  the  provisions  of  a  general  statute  of  iacoi*- 
poration,^^  or,  w^here  thei'e  are  several  available  statutes  of  incorporation,  as  to 
which  was  actually  employed.**^ 


81.  City  oi  Aubtiu  v.  Kurbib,  99  Tex.  234, 
bj   8.  W.  405    (1905). 

82.  VanL*e  v.  Bankin,  194  IH.  625.  62  N.  £. 
bU7,  88  Am.  St.  Kep.  173,  reversing  95  111. 
App.  562  (1902) ;  Harris  v.  Quincy,  171  Mass. 
472,  50  N.  W.  1042  ( 1898 )  ;  SUaw  v.  New 
York  Cent.,  etc.,  K.  Co,  85  App.  Div.  (X.  Y.) 
137.  83  N.  Y.  Supp.  91  (1903.);  SUte  v. 
Ban  field,  43  Or  2S7,  72  Pac.  1093  (1903); 
I   Chamb.f   Ev.,  §  023  and  cases  cited 

88.  Foley  v.  Kay.  27  R.  I.  127,  61  Atl.  50 
(1905).  Statutes  eMtablishing  or  changing 
the  name  of  a  municipal  corporation  are 
public.  Stat*  V.  Ccwper,  101  X.  C.  684 
nsSS).  The  powers  of  municipal  officers 
are  judicially  known  by  the  judges.  Lynn 
V.  People,  170  Til  .527.  48  X.  E.  964  ^897). 
The  repeal  of  act »  incorporating  a  town  are 
public.  Board  of  Tp.  Com'rs  for  Sullivan's 
Island  V.  Buckley,  82  S.  C.  352,  64  S.  E.  163 
(1909). 

84.  Harris  v.  Quincy,  8vpra;  1  Chamb.,  Ev., 
§   624. 

85.  Hurlincton  Mfjr.  Co.  v.  Board  of  Court* 
House,  etc..  (  om'rs,  67  Minn.  327,  69  \.  W 
1091    (1897L 

86.  Davey  v.  Janesville.  Ill  Wis.  628,  87 
X.  \V  81.3  (1001).  Stetutes  pro\iding  in- 
dividual relief  are.  in  their  nature,  private. 
State  V.  H.  &  C  Turnpike  Co.,  65  N.  J.  L.  97, 
46   .\tl.  700    (1900). 

87.  Woodruff  v.  Marsh,  63  Conn.  125,  26 
Atl.  »46.  38  Am.  St  T^ep  346  (1893>  :  Ximmo 
r.  Ja^kknan.  21  HI.  App.  607  (1^86):  SUte 
V.  WehVff  River  Imp.  Co.,  97  Me  .559,  55  .\tl. 
495     (1903);     Methodist    Episcopal    Union. 


Church  V.  Pickett,  19  N.  Y.  482  ( 1859 ) ;  Case 
V.  Kelly,  133  U.  S.  21,  10  8.  Ct.  216,  33  L.  ed. 
513  (1889);  1  Chamb.,  £v.,  §  625  and  case^ 
cited. 

•  88.  Measton  v.  Cincinnati  &  Ft.  W.  R  Co., 
16  Ind.  275,  79  Am.  Dec.  430  (1861).  In 
case  of  the  federal  courts,  this  knowledge 
covers  not  only  incocporation  granted  by 
public  acts  of  Congress,  Central  Bank  v.  Tay- 
loe,  5  Fed.  Cas.  No.  2,548,  2  Cranch  C.  C. 
(C.  S.)  427  (1823):  but  those  created  under 
the  public  statutes  of  a  state,  Beaty  v.  Know- 
ler.  4  Pet  (C.  $.)  152,  7  L.  ed.  813  (1830). 
They  know  also  powers  conferred  by  act  of 
Congress  on  existing  corporations,  state  or 
national.  Pennsylvania  R.  Co.  v.  Baltimore, 
etc.,  R.  Co.,  37   Fed,   129   (1888). 

89.  Danville,  etc..  Plank-Road  Co.  v.  State, 
16  Ind.  4.56  (1861):  People  v  De  Mill,  15 
Mich.  164.  93  Am.  Dec.  179  (1867):  Purdy 
V.  Erie  K  Co.,  162  X.  Y.  42,  56  N.  E.  608, 
48  L.  R.  A  669,  affirming  33  App.  Div.  643, 
54  X.  Y.  Supp.  1114  (1900):  Trice  v.  SUte. 
2  Head  (Tenn.)  591  (1859)  ;  1  Chamb.,  Ey.,  § 
625  and  oa^es  cited. 

90.  Danville,  etc.  Plank-Road  Co.  v.  State, 
9upra.  Xeither  will  a  judge  judicially  know 
whether  a  given  corporation  has  adopted  the 
terms  of  a  certain  act.  Id.;  has  in  fact 
consolidated  with  another  corporation  as  au> 
thorized  by  statute,  Soutbgat^  v.  Atlantic, 
etc.,  R.  Co.,  61  Mo.  89  (1875):  Columhns. 
etc.,  R.  (\>  V.  Skidmore.  69  111.  .'566  ( l,S73)  : 
whether  it  has  lo«at  or  forfeited  its  ehart^r. 
Shea  \v  Knowille.  et<».,  R  Cv..  6  Baxt. 
(Tenn.)  277  (1873) ;  or  has  adopted  by-lawa, 
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Written  Law. 
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Mercantile  Corporations;  Existence  of  Such  Corporations. —  As  a  result  ac- 
coinplisbed  by  the  direct  operation  of  a  law  which  it  is  obliged  to  know  the 
court  judicially  knows  the  existence  of  private  corporations  established  by  a 
domestic  public  statute,***  their  uames,"^  and  powei-s;^^  and  the  duties  of  its 
ofiicers**  and  of  a  time  limit  upon  its  corporate  existence/**^  so  far  as  any  has 
been  imposed  by  law.^^  Except  where  the  fact  is  a  notorious  one  in  the  com- 
munity or  where  required  by  law  so  to  do,  the  court  will  not  know  the  existence 
of  dumestic  corporations  existing  under  a  private  act,**  or  that  of  corporations 
established  under  the  law  of  a  foreign  country  or  sister  state.**® 

Mercantile  Corporations;  ^Statutes  Conjerrin^  Powers. —  Statutes  prescrib- 
ing the  powers  and  duties  of  all  corporations  of  a  public  or  semi-public  nature, 
or  of  all  corporations  organized  for  certain  purposes,  e.g.,  operating  a  railroad,®* 
and  the  like,*  are  judicially  known.  Minor  facts  relating  to  corporations  as 
tbat  all  stiK-kliolders,  residents  of  the  state,  are  among  its  citizens  ^  are  not 
within  the  judicial  knowledge  of  the  court.     Facts  of  this  class  may  be  known 


and,  if  mu,  what  tli«.<4e  are.  liiishnell  v.  HaU, 
9  Ky.  1^  Rep.  084  ilSSJ)  ;  ^iiufMon  v  South 
Carolina  Alut.  Ina  Co.,  59  «.  (  .  195.  37  S.  E. 
18.  225  aJK)U).  A  court  wiU  not  judicially 
know  what  oAicert)  a  certain  corporation  has 
elected  and  what  powers  it  has  conferred  on 
tUem.  Brown  v.  Missouri,  etc.,  K.  Co.,  67  Mo. 
122  1 1877  I  ;  or,  whether  any  other  act  in  pais 
whatever,  has  l>een  done  by  the  corporation, 
Illinoifl  Cent  li.  Co  v.  Johnson,  40  111.  35 
(1864);  People  v  Tierney,  o7  Hun  (X.  Y.) 
3.J7.  589,  10  X.  V  Supp  940.  948  (1890); 
Tupp  V  Watson,  12  Heistk.  (Tenn.)  411 
iU73):  or  its  board  of  directors.  Crawford 
r.  Mobile  Branch  State  Bank,  7  Ala.  205 
11-^44):  Topp  V.  Watson,  supra.  Statutes 
of  incorporation  of  private  corporations  will 
iK)t  lie  judicially  known,  Winnipiseogee  Lake 
Co  V.  Youn^,  40  N.  H.  420,  428  (1S60)  :  nor 
the  seal  of  private  corporations.  GrifBng 
Bros.  Co.  V.  WinfieW,  53  Fla.  589,  43  So 
6H7  11907). 

91.  State   V.    Briscoe,   6    Pen.    (Del.)    401, 
67  Atl    154   I  1007). 

92.  Jackson  v    State,  72  Ga.  28   (1883). 
98.  (;ordon    v.    Mont<;omery.  *  19    Ind.    1 10 

'1862):  (hapman  v.  Coll.v.  47  Mich  46,  10 
X  W,  74  (IXSI);  Bnell  v  Warner,  S.'V  Vt. 
57fi  « l-'Ol)  ;  1  I  hamh..  Fv„  §  626  and  cases 
citpd 

94.  T>o^arlJ^':^    v    Mobile   Branch    Bank.   19 
Ala.  6.iO  I  I85n 

95.  Tprrv  v    Merchant^*,  etc..  Bank.  .66  Ga. 
177  i]^<iO).  . 

96.  CJcero  Hyjriene  Draining  Co   v   Craig- 
head. 28  Ind.  274    (1867).     A  federal  court 


will  judicially  know  that  a  certain  corpora 
tion    is   established    under   act   of   Congresa. 
nelTelfinger  v.  Choctaw,  0.  k  G.  R.  Co.,  140 
Fed.  75   (1905).^ 

97.  Mobile  v.  Louisville,  etc.,  K.  Co.,  124 
Ala.  132,  26  So  902  (1899);  Kirby  r.  Wa- 
bash R.  Co ,  85  Mo.  App.  345  ( 1900). 

98.  Savage  Mfg.  Co.  v.  Armstrong,  17  Me. 
34,  35  Am.  Dec.  227  (1840);  Brown  v.  Dib- 
ble, 65  Mich.  520,  32  N.  W.  656  (1887); 
Southern  Illinois,  etc.,  Bridge  Co.  v.  Stone, 
174  Mo.  1.  73  S.  W.  453  (1902)  ;  1  Chamb., 
Ev..  §  627  and  cases  cited.  A  court  may 
treat  special  charters  incorporating  persons 
to  carry  on  certain  business  enterprises  of  a 
public  or  semi-public  nature,  as  banking, 
Davis  V.  Bank  of  Fulton,  31  Ga.  69  (1860)  ; 
Buell  V.  Warner.  33  Vt.  570.  578  (1861); 
operating  a  railroad,  street  railway,  or  an 
electric  light.  Nelson  v.  Narragansett  Elec- 
tric Lighting  Co.,  26  R.  L  258,  58  Atl.  802 
(1904),  or  power  plant,  as  within  the  range 
of  judicial  knowledge. 

99.  Caldwell  v  Richmond  Rv.  Co.,  89  Ga. 
550  (1892);  Chicago,  etc.,  R.  Co  v.  Liebel. 
27  Ky.  L.  Rep.  716,  86  S.  W.  549  (1905); 
1  Chamb .  Ev.«  §  628  and  cases  cited. 

1.  Miller  v  Matthews.  87  Md.  464,  40  Atl. 
176  ( 1898) .  It  will  be  judicially  known  that 
a  corporation,  operating  a  canal  in  a  naviga- 
ble river  can  acquire  a  fee  in  such  property 
only  by  a  grant  from  the  lesrislature.  State 
v  Portland  General  Klectric  Co ,  52  Or.  502, 
98  Pac.  160u  95  Pac.  722  (1908). 

2.  Lexinffton  Mfg.  Co.  ▼.  Dorr,  2  Litt. 
(Ky.)   256   (1822). 
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wherever  they  are  notorious  in  the  community  or  historical,  in  some  general 
sense.^ 

Mercantile  Corporations;  Railroads. —  Direct  results  of  legislation  as  that 
railroad  companies  are  common  carriers  ^  and,  as  such,  have  certain  duties  to 
perform,*  will  be  recognized  by  the  court  as  a  matter  of  law,  i.e.,  judicially 
known.  The  creation  of  a  railroad  compauy  either  as  an  original  corporation, 
by  charter  or  by  certificate  under  a  general  law,'*  or  as  successor  to  another  rail- 
road,* will  be  noticed  judicially.  A  special  charter  incorporating  a  railroad 
will  not  be  deemed  a  public  statute.*^ 

Mercantile  Corporations;  Street  Railways. —  The  incorporation  of  a  street 
railway  by  special  charter  is  a  direct  result  of  a  public  statute  of  which  the 
courts  take  judicial  notice.  It  follows  that  the  presiding  judge  will  kuow  that 
no  special  charter  has  been  issued  to  a  particular  street  railway  compauy." 
Courts  also  judicially  know  the  legal  powers  and  duties  conferred  or  imposed 
on  such  creations  of  law;  —  e.g.,  that  they  are  common  carriers  of  passeiigers.*'* 

Mercantile  Corporations;  Telegraph  Companies. —  Particular  facts  relating 
to  telegraph  companies,  neither  of  general  importance,  nor  a  direct  i-esult  of 
legal  enactment,  as  that  there  are  only  two  telegraph  companies  in  the  state, 
will  not  be  treated  as  a  matter  of  judicial  knowledge.*^ 

'  Private  Acts  Made  Public. —  The  legislature  may  order  that  certain  acts, 
otherwise  private,  shall  be  treated  as  being  public.*'"  This  regulation  may 
apply  to  private  acts  of  a  given  class,^'*  or  to  all  private  acts  whatever,*^  or  to 

3.  Ohio  L.  Ins.,  etc.,  Co.  v.  Debolt,  16  How.  7.  Atlanta  &  \V.  P.  R.  Co.  v.  Atlanta,  B   & 
(U.    S)    416,    435,    14    L.    ed.    097    (1853);       A.  R.  Co.,  aupro. 

State  V.  Franklin  County  Sav.  Bank,  etc  ,  Co..  8.  Perry  v  R.  Co.,  55  Ala.  413,  426  (1876). 
74  Vt  240.  5-2  Atl.  1060  (1002);  1  Cliamb ,  Contra:  Wright  v.  Hawkins,  28  Tex.  452, 
Ev.,  §  620  In  the  case  of  certain  well-known  471  (1866).  Where  the  legislature  has  pro- 
bodies  notice. will  be  taken  that  they  are  not  vided  a  system  of  assessing  railroad  taxes, 
organized  for  business  purposes.  Burdine  v.  the  fact  that  the  railroads  of  the  state  have 
Grand  Ixnlge,  37  Ala.  478  (1861).  Free  Ma-  paid  the  ta.xes  so  assessed  is  judicially 
sons.  Protection  of  workingmen  is  a  public  known.  Gulf  k  ^  I  R.  Co  v.  Adams,  85 
purpose.  Thus  statutory  regtilationft  of  the  Miss.  772.  38  So.  348  (1006). 
duties .  due  a  servant  from  his  master  are  9.  American  Steel  &  Wire  Co.  v.  Bearse.  194 
public  in  their  nature.  Squilache  v.  Tide-  Mass.  506,  80  K.  £.  623  (1907);  1  Chamb., 
water  Coal  &  Coke  Co.,  64  W.  Va  337,  62  Kv.,  §  631  and  cases  cited. 
S.   E.   446    (1008).  10.  Indianapolis  8t.   Ry.  Co.   v.    Ray,   167 

4.  Caldwell  v.   Richmond,  etc.  R.   Co.,   80  Ind.  236,  78  N.  E.  078  (1006) 

Ga.    550,    15    S.    K.    678    (1802):    Boyle    v.  11.  State  v.  Atlantic  Coast  Line  R   Co.,  61 

Great   Northern    R.    Co.,    13   Wash.    383,   43  Fla.  578,  40  So.  875   (1906);  1  Chamb.,  Ev., 

Pac.  .344   (1896):   1  Chamb.,  Ev,  §  630,  and  §  632. 

cases  cited  12.  Cwormley  v.  Day.  114  111.  185   (1885); 

5.  Evansville.   etc.,   R.   Co    v.   Duncan,   28  Beaty  v   Lessee  of  Knowler,  4  Peters  (U.  S  ) 
Ind.  441    (1867).  152   (1830);   1  Chamb..  Ev.,  §  633  and  cases 

6.  Atlanta  A  W.  P    R    Co    v.   Atlanta.  B.  cited. 

k  A.  R  Co.,  124  ..a   125,  .52  S.  E  320  n005)  ;  18.  Doyle  v.  Village  of  Bradford,  00  Til.  416. 

McArdle  V.  Chica«m  City  Ry.  Co..  141  111.  App.  14.  Doyle   v.    Bradford.   «fip»Tr;   Kel   River 

50   (1008) ;   1  Chamb.,  Ev.,  §  630  and  cases  D.  Asa'n  v.  Topp,  16  Ind.  242  (1861). 
cited. 
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all  statutes  except  those  which  expressly  declare  themselves  to  be  of  a  private 
nature.'* 

Statutes  of  Sister  State. —  The  law-making  body  of  a  jurisdiction  may  re- 
quire that  the  courts  organized  within  it  should  know  judicially  the  writteu 
constitution  of  public  statutes  of  another  state;  '•  in  which  case  the  foreign 
law  need  not  be  introduced  into  evidence. '' 

§  S33.  How  Tudioial  Knowledge  of  Law  is  Acquired. ^^ —  Knowledge  of  domes- 
tic law,  being  a  judicial  function,  is  beyond  the  tield  of  evidence  and  the  judge 
is  not  called  upon  to  receive  it  when  tendered.'®  Constructively,  i.e.,  in  intend- 
ment of  law,  the  judge  already  knows  the  law.  Any  assistance  from  without 
which  he  may  require,  6t  accepts  from  a  party,  or  even  from  an  amicus  curiae, 
is  simply  to  refresh  the  judicial  memory.^  This  is  commonly  expressed  by 
saying  that  the  judge  is  '*  presumed  to  know  the  law.''  ^*  This  is  not  a  pre- 
sumption or  inference. '^^  It  merely*  states  a  necessary  principle  of  adminis- 
tration, viz. ;  —  that  trials  must  pnx?ccd  upon  the  basis  or  assumption  that  the 
judge  knows  the  law,^^  although,  in  point  of  fact,  he  frequently  does  not  know 
it.-*  A  statute  mav  in  reality  have  recently  been  passed  and  the  court  not 
know  it.^^  In  discharging  his  function  of  knowing  the  law,  a  judge  need  not 
make  any  investigation,  or  invite  any  assistance.  If  he  sees  fit  to  do  so  the 
judge  may  examine  into  what  the  law  is,  in  his  own  way:  or  he  may  require 
the  assistance  of  the  parties,  and  adjourn  c)r  continue  the  case  until  he  get^  it.^* 
If  he  decides  to  examine  the  matter  for  himself,  he  mav  resort  to  any  source 
of  information  which  he  feels  is  calculated  to  aid  him.^^ 

15.  Covington  Drawbridge  Co.  v.  Shepherd,  21.  Lincoln  v    BatteUe,  supra, 

20  How    {V.  S,)  227  (1857)  M.  I  Chamb.,   Ev.,  §§  ($.15,    1027. 

Amendmeiits  or  recognition  of  a  private  88.  1  Chamb.,  blv..  §§  571.  63r>. 

Mt  by  a  public  one  entail  judicial  knowled^'e  24.  Frost'a  Trial,  Ourney's  Kep.  168  (1840). 

of  the  private  act.     Lavalle  v.   People.  6  111.  25.  People  v.  Dowling,  84  .V   Y.  478  (1881). 

App.  157  (1880);  1  Cbamb..  Ev..  §§  «(M).  609,  26.  Kichardnon  County  School  Dist.  Xo.  56 

633     Ihe   regulations   of   an   administrative  v.   St    «ToBeph    F.   A.   M.    Ins.   Co..    101    U.   S. 

board,  ecr..   the   board   of   healtb>    ( ohen    v  472.  26    L    ed.  868    (1870) 

Department  of   Health  of  the   City   of   New  27.  Strauss  v    Heiss.  4S  Md.  202    (1877); 

York,   61    Misc.    124,    113    N.    Y.    Supp.    88  State   v    Stearns.   72   Minn.    200,   75    N     W. 

(1908).  may,  if  adopted  by  a  public  statute,  210   fl80S);   Rowen  v.  Missouri   Pac    R.  Co., 

receive  judicial  notice.  118  Mo.  .541.  24  S.  \V   436  (1803)  :  1  Chamb., 


16.  Hates  V.  McCully.  27  Miss.  584  (18.'54)  ;  Ev..  §§•  635  and  caws  cited.  **  The  ex- 
Lockhead  v  Berkeley  Springs  Waterworks,  istence  of  a  public  act  is  determined 
etc,  Co.,  40  W  Va  553. 21  S.  E  1031  (1805)  :  by  the  judpes  themselves,  who  if  there 
Miller  v  Johnston,  71  Ark.  174,  72  S.  \V.  371  be  any  difficulty,  are  to  make  u*»e  of  ancient 
(1903).  copies,  transcript**,   lx)oks,  pleadinpr«  or  any 

17.  F.  E  Creelman  Lumber  Co.  v  .T  A  other  memorial,  to  inform  themselves. 
Lesb  4  Co,  73  Ark    16,  83  S    \V.  320  (1004).  Bowen    v.    Mif»Poiiri    Psc     Hy.,    supra.     The 

IS.  I  Chamberlayne,  Evidence.  §g  635.  630.  judjre  may  resort  to  official  documents  in  the 

19.  In   re   Howard    County,    15    Kan.    104  executive   or    lejri«lstive    departments.    Clare 

(lfi75)  :  1  Chamb .  Ev .  g  035  v  State.  5  Iowa  500  ( 1857)  :  State  v  Stearns, 


T/mcoln  v  Battelle.  6  Wend.  (X  Y)  supra.,  Puckett  v  State,  71  Miss.  102,  14 
475  (1831);  Clegg  v.  Levy,  3  Campb.  166.  So  4.52  (1803):  seeking  the  most  conclu- 
(1811).  give,  if  available,  Gardner  v.  Barney,  6  Wall. 
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Foreign  Law. —  Even  in  the  absence  of  statutory  requirement,  judges  fre- 
quently take  or.  perhaps,  more  properly,  acquire  judicial  knowledge  of  such  a 
law  in  the  manner  appropriate  to  a  rule  of  domestic  law.-^  He  may  consult 
text  books,'-**  or  other  authoritative  printed  or  written  statements,^"  official  deci- 
sions,^^ volumes  of  statutes  and  the  like;  or  any  other  source  of  information  he 
mav  deem  reliable.^^ 

§  334.  Judicial  Knowledge  of  the  Besolts  of  Law.^^ —  The  second  and  remain- 
ing branch  of  judicial  knowledge  properly  so  called,  is  a  knowledge,  cognizance, 
notice  or  whatever  may  be  the  term  preferred,  of  facts  which  are  the  direct 
result  of  law.  This  knowledge  may,  under  some  circumstances,  be  actual ;  — 
as  where  a  judge  knows  of  the  establishment  of  a  county  or  other  political 
division  of  the  state.  In  most  cases,  however,  the  knowledge  is  one  of  the  im- 
puted, constructive  kind  characteristic  of  knowledge  of  the  rules  of  law  them- 
selves ;  —  the  sort  of  knowledge  which  one  may  be  said  to  have  who  is  merely 
forbidden  to  say  that  he  does  not  know.  A  judge  judicially  knows  that  which 
is  ''  matter  of  law.''  The  phrase  is  sufficiently  elastic  to  cover  both  the  rules 
of  law  and  such  facts  as  laws  directly  establish.*^ 

Governmental  Assumptions. —  Perhaps  as  a  relic  of  early  days  where  the 
King,  the  source  of  all  government,  as  well  as  the  fountain  of  justice,  person- 
ally sat  in  Court  of  King's  Bench  and  gave  judgment,  courts,  to  a  certain  extent, 
regard  themselves  as  knowing  what  the  other  departments  of  government  know. 
The  courts  recognize  that  they  are  parts  of  a  system  or  scheme  of  governmental 
administration.  As  such,  they  assume,  in  a  spirit  of  co-ordinate  responsibility, 
the  correctness  of  the  official  actions  of  other  departments.  Whether  the  process 
be  calleil  taking  judicial  knowledge,  raising  a  presumption  of  regularity  or 
otherwise,  the  real  action  is  one  of  judicial  administration  proceeding  by  way 
of  an  assumption  of  the  correctness  of  official  proceedings  in  another  branch  of 
the  domestic  g<)vernment.'^'' 

lU.  S  )    400,   18   L.   ed    SOO    (If^fiT);   unless  cisions  of  State  courts.     Old  Dominion  Cop- 

the  legislature  lias  re<!ulate<l  the  matter  for  per  Co    v.  Bigelow.  203  Mass    150.  80  N    E. 

him.     Purkett  v    State,  supra  103,  40  L.  K.  A.   (X.  S.)   314   (1900). 

28.  See  The  Paquete  Malrnna,  175  U  S  077,  32.  The  Pawashirk,  supra:  Susjsex  Peerage 
20  S.  Ct.  220  «1800)  ;  I  Chamh.,  Ev..  §  636).  iase,  II  CI.  &  F    85   (1844)  ;   1  Chamb.,  Ev., 

29.  Hilton  v    (Juyot.   150  I'    S.   113,   16  S.  §  636. 


Ct    130,  162   (1804).  33.  1  Chamberlajnie.  Evidence.  §§  637-641. 

30.  De    Sonora    v.    Bankers'    Mut     C.    Co  34.  1  Chamb ,  Ev  ,§  637. 

(Iowa    1003),  05   X    \V    232:    Devenliash    v.  35.  1  Chamb ,  Ev,  §  638.     Probably  it  is  in 

Devenbagh,  5  Paipe  Ch.   <X.  Y.)   554   (18.16)  :  this  way  that  a  court  will  assume  that  pub- 

The  Paquete  Habana,  supra.  lie  officials  keep  within  the  sums  appropriated 

31.  The    Pawashick,   2   Low,    (U.   S  )    148  by   law  for  their  use      Stein  v    Morrison,  ft 
(1872).  Idaho  426.  75  Pac    246    (1004).     Courts  can 

Foreign  law. —  The  decisions  of  the  Fed-  take  ^'udicial  notice  of  all  question**  relating 

eral  courts  are  not  evidence  as  to  the  law  to  public  p<^liry      Hall  v.  0*Ncil  Turpentine 

of   another   state   on    a   question    of   peneral  Co.,  56  Fla.  324,  47  So.    (600^      The  hiHory 

law  as  the  Federal  courts  declare  the  law  on  of  previous  lesrif^lation  upon  a  ^ven  subject, 

their  oym  views  and  are  not  bound  by  the  de-  and  the  practical  contemporaneous  construe- 
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Official  J^ositioiu —  In  determining  judicial  action  the  incumbency,  past  or 
present,  of  high  public  position  in  other  departments  of  government  may  be  an 
important  fact.  All  the  courts  of  a  countrv  know  who  is  or  at  anv  time  was 
the  executive  head  of  the  state;  —  as  president  of  the  United  States,®*  who 
are®^  or,  at  a  given  time,  were  cabinet  ofBcers,^**  foreign  ministers,**®  or  at  tb*e 
head  of  the  great  departments  of  government,^'*  or  of  important  bureaus  in 
these  departments.^^  In  minor  othoial  connections,  they  know  as  a  nile  who 
are  deputies  or  acting  substitutes,  while  the  latter  are  exercising  the  functions 
of  the  office,  in  the  absence  of  the  chief, '•^  and,  less  frequently,  in  case  of  im- 
portant officers,  who  are  the  deputies  empowered  to  act  for  the  chief.^^  The 
court  knows  who  are  rhe  principal  subordinate  department  otficials,^^  receivers 
of  public  money,"**  as  chief  clerk,**  and  the  like. 

De  Facto  and  De  Jure  Officers. —  It  has  been  reasonably  held  that  only  de 
jure  officials  could  be  judiciall^^  noticed.^^  Judicial  knowledge  is  reserved  for 
matters  of  law— ^  law  or  its  direct  results  or  creations;  and  does  not,  properly, 
apply  to  de  facto  officers.  The  distinction,  however,  is  not  well  established. 
Time  of  holding  elections  for  national  officers,  including  congressmen ;  ^®  or 
for  the  governor  and  other  high  officials  of  a  state,  will,  when  established  by 
law,  be  judicially  known  by  all  the  courts  of  a  state. 

Tenure  of  Minor  Offices. —  Minor  political  details  as  to  official  tenure  of 
state  officers,  as  the  appointment  by  the  governor  *®  or  election  by  the  legisla- 
ture®'^ or  the  voters,  of  inferior  state  officers,*''*^  whether  de  jure  or  de  fado. 


tion  placed  upon  statutes  of  that  nature  by 
olheers  charged  with  their  enforcement  wiU 
be  known  to  the  presiding  judcre.  ^^tate  v. 
Rutland  R.  Co.,  SI  V't.  508,  71  Atl.  117  ( 1008 1. 

36.  Liddon   v.   Hodnett,   22   Fla.   442,   450 

1886);    I   Chamb.,  Ev.,  §  639. 

87.  Backus  Portable  Steam  Heater  Co.  v. 
Simonds,  2  App.  Cas.   iD   (.)  290   (1894). 

88.  Walden  v.  Canfield,  2  Rob.  (La.)  466 
(1842);  Perovich  v.  Perry,  167  Fed,  789 
(1909). 

39.  Wetherbee  v.  Dunn,  32  Cal.  106  (1867). 

40.  State  v.  Board  of  .State  Canvassers,  .32 
Mont   13.  79  Pac.  402  1 1905 ) . 

41.  Keyser  v.  Hitz,  1.33  V  S.  1.38.  10  S. 
Ct  290.  .33  L.  ed.  531   (1889). 

42.  Barton  v.  Hempkin,  19  La  510  (1841)  ; 
York,  etc..  K.  Co.  ▼.  Winans,  17  How.  iV.  S.) 
30,  15  L.  ed.  27   (IS54). 

43.  Wetherbee  v.  Dunn.  aupm.  Who  are 
deputy  United  States  marfahals  will  not  he 
known  to  stat«  courts  Ward  v.  Henry,  19 
Uis.  76,  <*8  \m.  Dec  672  (1865). 

44.  Rnllock  v.  Wilson,  5  Port.  (Ala.)  338 
(1837). 


9    45.  H  err  lot  v.    Broussard,   4   Mart.   N.   S. 
(La. J   260   (1826). 

46.  Barton  v.  Hempkin,  supra;  1  Chamb , 
Ev.,   §  639. 

47.  Williams  v  Finch,  148  Ala.  674.  41  So. 
8.34   11906). 

48.  State  v.  Custer,  Z6  R.  1.  222,  66  Atl.  306 
( 1907 ) ;    1   Chamb..   Ev.,  §  640. 

49.  Bailey  v.  McAlpin,  122  Ga.  616.  50  S. 
E.  .388  (1005);  Louisville  v.  Board  of  Park 
ComVs.  112  Ky.  409,  24  Ky.  L.  Rep.  38.  65 
S.  W.  .S60  (1901)  :  1  Chamb.,  Ev.,  §  641  and 
cases  cited.  Who  are  notaries  public  in  the 
state  will  be  jndicifllly  noticed.  Hertig  v. 
People.  ir>«  111.  237.  42  X.  R.  S70.  50  Am. 
St.  Rep  162  (1896):  Black  v.  Minneapolis, 
etc.,  R.  Co..  122  Iowa  32,  96  N'.  W  984  •  1903) . 

50.  Coljrin  v.  State  Bank,  11  Ala  222 
(1S47)  :  Bennett  v  State.  Mart.  &,  Y.  (Tenn.) 
133. 

51.  Fisk  V.  Ho|.pinpr,  IfiO  III.  10.5.  48  K.  R 
.323  fl«97);  People  v.  Jobr.  22  Mich.  461 
(18711:  Vew  York  v  Vanderveer.  91  X.  Y. 
App  Div.  .303.  86  X.  Y.  Supp  6.59  (1904)  ;  1 
Chamb.,' Ev.,  §  641  and  cases  cited. 
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their  tenure  of  oflSee,^^  and  the  date  of  their  election  or  appointment  -'^  will  be 
known  to  the  courts.  The  appointee  of  a  state  official  whobe  own  tenure  Ls 
itdelf  judicially  known  is  not,  however,  an  c^cial  within  the  meaning  of  the 
nile.^* 

Tenure  Under  Local  Ordinances. —  Courts  do  not  take  judicial  notice  of  the 
primary  results  of  statutes  of  which  they  do  not  take  such  cognizance.  As 
they  do  not  take  such  notice  of  local  ordinances,* '^  a  fortiari  they  do  not  judi- 
cially know  their  results.  For  example,  a  state  or  provincial  court  will  not 
notice  the  salary  of  a  policeman  *^  established  by  a  municipal  ordinance. 


§  338.  Judicial  Knowledge  of  Sesnlts  of  Law;  Official  Proceedingt.^^^ — The 

reasons  which  control  a  court's  action  in  dealing  with  official  proceedings  are 
several.  Judicial  knuwleilge  in  this  connection  is  a  function  of  three  variables, 
(a)  notoriety  in  the  community;  (b)  directness  of  relation  to  a  rule  of  law; 
(c)  difficulty  of  making  other  proof  as  compared  to  the  readiness  with  which 
the  matter  can  be  set  at  rest  by  inspection.  In  few  cases  does  the-court*s  actual 
knowledge  extend  to  saying  whether,  in  any  particular  instance,  an  official  act 
has  been  properly  done.^'*  But  the  general  manner  in  which  officials  in  close 
touch  with  the  public  discharge  the  duties  of  their  respective  offices,  as  that 
in  the  eallectiiin  of  taxes  property  is  not  assessed  by  the  owner,**  but  by  public 
officers  who  customarily  appraise  it  at  less  than  its  market  value,"'^  that  taxes 
are  not  at  all  times  collected  until  years  after  they  are  assessed,"*  will  be  re- 
garded as  known. 

Correspondence. —  Official  correspotideuce,  letters  and  the  like,  proceeding 
with  apparent  regularity  from  the  executive  department  of  national  govern- 
ment, will  be  assumed  to  be  what  they  purport  to  be.  Thus,  the  letter  of  the 
official  head  of  the  national  land  office  relating  to  routine  business  is  a  public 
document  which  is  said  to  be  judicially  known.**^ 

Publications. —  Printed  official  copies  are,  as  a  rule,  incompetent  to  estab- 
lish facts  of  which  judicial  knowledge  is  taken.***     Judicial  cognizance  of  facts 

58.  (Hrv  V.  state.  7«  Ala.  78   (1884);  Mc-  59.  Chicago,  etc.,  R.  co    v.  Smith,  6  Ind. 

Carty  v.  Johnson,  20    lex.  Civ.  App.  184»  40  App.  262,  33  X.  E.  241    (1892) 

S.  \V.  1008  ( ISOft).  60.  State  v.  Savaee.  65  Xeb   714,  ftl  N.  W. 

53.  1/mdsey    v.    Atty.-Cen,.    33    Miss.    508,  716    (1002 J;    CummingA  v.   Merchants'  Nat. 
628   .!S.')7».  Bank,   101   I';  S    153,  25  L.  ed.  003   (1879); 

54.  Crawford  v    State,  155  Ind.  692,  57  X.  1  Chamb.,  Ev.,  §  642  and  caseH  cited. 

E.  031    .imm).  61.  MuUen    v!   Saekett,    14   Wash.    100,  44 

55.  I  Chamb..  Ev  ,  §§  611,  641.  Pac.  136    (1806):    1   Chamb.,  £%.,  §  642  and 

56.  (iiblw  V.  City  of  Manche-«ter,  73  X.  FT.      cases  cited. 

265,  61   Atl.  128   n905).  62.  Southern   Pac.  R.  Co.  v.   Willard.   148 

57.  1  Chamberlayne,  Evidence.  §§  642-644.      Cal   xvii,  83  Pac.  452  (.1006) ;  1  Chamb.,  Er., 

58.  Hoach   v.    Fletcher,    11    Te\.   (Mv.    App.      §  643 

225.  32  S.  W.  585  (m05).  Whether  a  patent  63.  Wellington  First  Xat.  Bank  v  Chap- 
has  issued  will  not  be  judicially  noticed.  |nan,  173  U.  S.  205,  19  $.  Ct.  407,  43  L.  ed. 
Bottle  Seal  Co.  v.  Dela  Vergne  Bottle,  etc.,  669  (1898);  1  Chamb.,  Ev.,  §  644  and 
Ck>.,  47  Fed.  59   (1891).  cited. 
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stated  in  certain  official  publications  such  as  the  gazette,^^  may  be  required  by 
Jaw.  Public  documents,  as  the  returns  of  railroad  companies  ***  to  appropriate 
administrative  boards,  rendered  in  accordance  with  the  requirements  of  law, 
are  proper  subjects  of  judicial  knowledge.  Bepurt$.  of  departments^ior  admin- 
istrative  boards,  to  the  executive  or  legislative  branches  of  the  government,  if 
ordered,  recognized  or  sanctioned  by  law,  stand  m  the  same  position/^** 

§  386.  Judicial  Knowledge  of  Besnlts  of  Law;  Executive  Department;  Ration.^ ? 
—  All  courts  recognize,  without  proof,  who  is,  and  at  auv  time  in  the  past,  was 
the  chief  executive  head  of  the  nation ;  the  incumbents  of  the  principal  depart- 
ments into  which  the  administration  of  national  executive  authority  is  divided, 
as  the  State,  Treasury,  War,  Interor  or  Xavy  Departments;  and  of  the  princi- 
pal bureau  offices  established  in  these  departments;**  whether  the  incumbent 
is  regular  and  permanent  or  holds  as  a  substitute,  or  locum  tenens.^^  A  state 
court  will  take  judicial  notice  of  the  inferior  federal  officers  located  within  the 
state."'*   ■ 

Proclamatiojis  and  Other  Executive  Acts. —  Public  proclamations,^^  mes- 
sages,^* orders  '^  and  other  official  acts  of  the  national  executive,'^  as  in  de- 
claring a  state  of  war  "^^  or  peace/*^  the  existence  of  martial  law  ^"^  in  certain 
territory,  are  judicially  known.  Likewise,  the  granting  of  amnesty  or  par- 
don/^ establishing  the  status  of  a  foreign  country,^'*  of  a  set  of  its  people,  or 
of  certain  lands,*^"  as  related  to  the  domestic  government.  The  recognition  by 
the  national  executive  of  who  is  the  sovereign,  de  jure  or  de  facto  of  a  territory 
conclusively  binds  the  judges  of  the  government  of  the  forum,*'^  as  it  binds  all 
other  citizens.     A  government  so  recognized,^*  its  official  name  and  style,^^ 

64.  Simms  v.  Quebec,  etc.,  R.  Co.,  22  L  C.  74.  Woods  v.  Wilder,  supra;  1  Chamb.,  Ev., 
Jur.  20  (187S).  §  646  and  cases  cited. 

65.  Staton  v  Atlantic  Coast  Line  R.  Co.,  75.  Woods  v.  Wilder,  supra;  Sutton  v. 
144  N.  C.  135.  56  «.  K.  794   (1907).  Tiller,  6  Cold.   (Tenn  )  593.  98  Am   Dec.  471 

66.  State  v    Candland,   36   Utah   406,   104  (1869). 

Pac.  285   (1909).  76.  U.  S.  v   Anderson,  9  Wall.   fU-  S.)  56, 

67.  1  Chamberlayne,  Evidence,  §§  645,  646.  19  L    ed    615    (18^9). 

68.  1  Chamb.,  Kv.,  §  645:  R.  v,  Jones,  2  77.  Jeffries  v.  State,  39  Ala.  655  (1866). 
Campb.  131  (1809).  This  rule  applies  to  78.  Jenkins  v.  Collard.  145  U.  S.  546,  12 
any  nation  which  has  e.vereised  juriKdiction  S.  Ct  868,  36  L,  ed.  812  (1891). 

over  any  portion  of  the  territory  now  con-  79,  Jones  v.  U.  S.,  137  U.  S.  202,  11  S.  Ct. 

stituting  the  sovereignty  of  the  forum  80,   34   L.   ed.   691     (1890);    1    Chamb.,   Ev , 

69.  York  &  M.  R.  Co   v.  Winans,  17  How.      §  646  and  cases  cited. 

(U.  S.)   30   (1854);   15  L.  ed.  27.  80.  Jones   v.   C    S.,   supra;   Armstrong  v. 

70.  Kellogg  v.  Finn,  22  S.  D.  578,  119  N  U.  S,  13  Wall.  (U.  S.)  1.54,  20  L  ed  614 
W.  545   (1909).  (1871). 

71.  Moss  v.  Sugar  Ridge  Tp.,  161  Ind.  417,  81.  Jones  v.  U.  S.,  supra. 

68  X.  fc.  896   (1903);  Woods  v.   Wilder,  43  83.  Lazier  v.  We^tcott,  26  X.  Y.    146,   82 

N.  y    164,  3  Am.  Rep.  684  (1870)  ;  1  Chamb.,  Am.  Dec    404    (1862)  ;   Underhill  v.  Hernan- 

Ev ,  8  646  and  cases  cited.  dez,  168  U.  S.  2.50,   18  S.  Ct.  83,  42  Is,  ed. 

W.  Wells  v.  Missouri  Pac.  R   Co.,  110  Mo.  456  (1897) ;  1  Chamb.,  Ev.,  §  646  and  cases 

286,  19  S.  W.  .5.30,  15  L.  R.  A.  847  (1892).  cited. 

78.  State  v.  Tully,  31  Mont.  365,  78  Pkc.  88,  U.  8.  ▼.  Wagner,  t.  J.  2  Ch.  624  (1866). 
760  (1904). 
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boundaries,®*  the  existence  of  its  colonial  possessions,**  its  flag,®^  and  other 
usual  evidence  of  sovereignty  will  thereupon  be  judicially  known.  The  exist- 
ence of  a  state  of  peace  ^'*  with  such  a  government  will  be  recognized.'**' 

§  337.  Judicial  Knowledge  of  Besults  of  Law;  State.^^ —  Who,  at  any  par- 
ticular time,  is  the  chief  executive  of  the  state  ^  or,  for  any  given  series  of 
vears,  was  the  chief  mai^istrate  of  the  state  itself, ^^  or  of  anv  state  or  nation 
which  at  any  time  had  jurisdiction  over  it  ^*  need  not  be  proved.  Courts  will 
also  take  judicial  knowledge  as  to  who  are,  or  at  any  time  in  the  past  were, 
officers  which  the  law  reiiuiit?s  should  be  commissioned  by  the  governor,***  at 
the  head  of  the  principal  departments  of  state  ^*  and  who  were  their  deputies, 
appointed  under  authority  of  law.^^ 

Froclamationa  and  Other  Executive  Acts. —  A  state  court  takes  judicial 
cognizance  of  the  proclamations  '**^  or  official  messages  to  the  legislature  by  the 
chief  executive  of  the  jurisdiction,  and  of  the  general  orders  of  military  gov- 
ernors/"*^  It  is  said  that  federal  courts  will  not  take  cognizance  of  the  facts 
stated  in  the  messages  of  a  state  governor,  civil  or  military.®**  Other  executive 
acta  of  the  chief  mayiatrale,^  or  of  his  principal  officer  of  state  ^  or  of  promi- 
nent general  officers,^  may  be  noticed  judicially.  The  i*ule  is  general  that  acts 
of  anv  state  functiouarv  which  nearlv  affect  the  public  will  be  judiciallv  uo- 
ticed,^  while  those  of  local  importance  or  limited  interest  will  requii-e  proof.^ 

03.  Jones    v.    Qale,    4    Mart.     (lui.)     635 
(1817). 


84.  Foster  v.  Glolw  Venture  Synd  ,  1  Ch.  811 
(1900). 

85.  Lazier  v.  Weatcott,  svpra :  Liimley  v. 
vVabash  R.  Co.,  71  Fed.  21    ( 180.5) 

86.  Watson  v   Walker.  23  X.  H   471  ( 1851). 

87.  Trotta's  AdrnV  v.  .lohnBon,  Hriggs  & 
Pitta,  28  Ky.  L.  Kep  851,  00  S.  W.  .540 
(1906). 

88.  Sehoerken  v.  Swift,  etc.,  Co,  7  Fed. 
46ft,  19  Blatchf.  (V  S)  200  (1881),  but 
this  judicial  knowledge  does  not  cover  the 
question  what  are  the  departments  of  state 
in  the  country  so  recognized. 

Other  acts  of  state  of  the  chief  national 
execntiTe,  Dole  v.  WiUon.  16  Minn.  525 
(1871) :  or  by  an  official  high  in  one  of  the 
chief  departments  of  government.  Southern 
Pac  R.  Co  V.  Groeck,  68  Fed  600  (1805); 
or  of  a  prominent  bureau  in  such  a  depart- 
ment, Lerch  v  Snyder,  112  Pa.  St.  161.  4  Atl 
336  (1886),  may  be  judicially  known  by  the 
oourts. 

89.  1  Chamberlayne.  Evidence.  §§  647-6.50 

90.  State  v.  Minnick,  Iowa  123  (1863); 
Lindsey  v.  Atty -Gen.,  .^3  Miss  .508  (18.57): 
State  V.  Boyd,  34  Neb  435.  51  X.  W.  064 
(1802)  :  1  Chamb..  Ev..  g  647  and  cases  cited 

91.  Wells  V,  Jackson  Iron  Mfjr.  Co ,  47  N. 
H.  235,  260,  90  Am.  Dec.  575    (1866). 


98  Abrams  v.  State,  121  Ga.  170,  48  S.  E. 
965   (1904). 

94.  In  re  Clement,  132  N.  Y.  App.  Div.  598, 
117   N'    Y.  Supp.  30   (1900). 

95.  People  v.  Johr,  22  Mich    461    (1871). 

96.  Hanson   v.    South   Scituate.    Do   Mass 
336    (1874);   Bosworth  v.   Union  R.  Co.,  26 
R.  I.  309,  58  Atl.  982   O004). 

97.  Gates  v.  Johnson  County,  36  Tex.  144 
(1872);  1  Chamb.,  Ev.,  §  648  and  cases 
cited.  But  see  Burke  v  Nfiltenberger,  10 
Wall.   (U.  S  )  519,  22  L.  ed.  158  (1873). 

98.  Houston,  etc,  K.  Co.  v.  Texas,  177  U, 
S.  66,  20  S.  Ct.  545.  44  L.  ed    272   (1899) 

99.  State  v  Gramelspacher,  126  Ind.  398, 
26  X.  E.  81    (1890). 

1.  State  T.  Scampini,  77  Vt.  92,  59  Atl  201 
(1904). 

2.  Roach  V.  Fletcher,  11  Tex.  Civ.  App  226, 
32  S.  W.  585  (1895). 

3.  State  v.  Gramelspacher.  supra:  State  v. 
Savage.  65  Neb.  714,  91  X  W.  716  (1002); 
New  York  v.  Barker.  179  U.  S.  279.  21  S.  Ct. 
121.  45  L.  ed,  190  (1000):  I  Chamb.,  Ev., 
§  648  and  cases  cited. 

4.  State  V.  Wise,  7  Ind.  645  (18.56):  Dole 
V.  Wilson,  16  Minn.  525   (1871);   Porter  t. 
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County. —  Courts  of  all  grades  judicially  know  the  persons  who  hold  the 
principal  executive  offices  in  the  counties  of  the  state. *^  The  courts  of  a  county 
will  judicially  know  all  the  officers  of  its  own  county,^  but  in  case  of  the  officers 
of  other  counties  a  higher  degree  of  official  standing  is  necessary  to  warrant  a 
similar  course ;  ^  and,  in  the  absence  of  statutory  requirement,  courts  will  not 
judicially  know  who  are  the  deputies  appointed  by  county  officials.®  Chief 
among  county  officers  judicially  known  by  cpurts  in  any  county  are  sheritfs,** 
tax  collectors/**  or  other  officials  discharging  the  duties  usually  included  in  the 
office  of  sheriff.'* 

MunicipaL —  AH  courts  know,  aS  a  primary  result  of  legislation,  what  officers 
are  legally  required,  at  any  time,  for  the  administration  of  municipal  govern- 
ment, the  respective  powers  and  duties  of  fiuch  officers,  their  terms  of  office, 
amount  of  salary  and  similar  facts. *^  What  individuals,  at  any  time,  are  the 
municipal  officers  will  be  known  to  the  courts  of  the  municipality  itself.*^  It 
lias  been  said  that  judicial  knowledge  will  not  be  taken  as  to  who  are  con- 
stables. The  fact  js  not  of  '*  public  notoriety."  ^*  The  courts  of  a  county  in 
which  a  given  city  is  located  will  judicially  know  who  is,  from  time  to  time, 
its  mavor.**^ 

§  338.  Judicial  Knowledge  of  Sesults  of  Law;  Public  Surveys. i<> —  Knowledge 
of  the  existence  of  public  surveys  made  under  national  authority,  as  an  act  of 
Parliament,'^  or  of  Congress,^^  or  under  state  authority,^®  will  be  judicially 

Waring,  2  Abb.  N.  Cas.  (X  Y  )  230  (1877)  ; 
1  Chamb,  £v.,  §  648  and  oases  cited.  A 
judge  is  apt  to  take  judicial  notice  of  a 
fact  easily  ascertainable  from  public  oflScial 
records.  Pleasant  Valley  Coal  Co.  v.  Salt 
Uke  County,  15  Utah  97.  48  Pac.  1032 
(1897). 

5.  Slaughter  v.  Barnes,  3  A.  K.  Marsh. 
(Ky)  412,  12  Am.  Dec  190,  note  (1821); 
Unfear  v.  Mestier,  18  Ijbl.  Ann.  497,  89 
Am.  Dec.  658.  ((82,  note   (1866). 

fi.  Russell  V.  Huntsville,  etc.,  Co.,  137  Ala. 
627,  34  So.  855  (1902);  Hertig  v  People, 
159  111.  237,  50  Am  St.  Rep  162,  42  X  E. 
R79  (1896);  Slaughter  v.  Barnes,  supra;  I 
Chamb .  Kv.,  §  649  and  cases  cited. 

7.  White  V  Rankin.  90  Ala.  541,  8  So.  118 
(1889) :  State  v.  Ledford.  28  X.  C.  (6  Ired  ) 
5  (1845). 

8.  Joyce  v.  Joyce,  5  Cal  449  (18515)  i  Al- 
ford  V.  Statfe,  8  Tex.  App.  545  (1880)  But 
see  also  People  v.  Johr.  22  Mich  461  (1871) ; 
People  V.  Lyman.  2  Utah  .30  (1877) 

0.  Doe  T  Riley.  28  Ala.  164.  65  Am  Dec. 
334  (18i>6):  Alexander  v.  Bumham,  18  Wis. 
199  (1864).    . 


10.  Burnett    v.    Henderson,    21    Tex.    588 
(1858). 

11.  Feld  V.  Loftis,  140  111.  App.  530  (1908), 
affirmed  240  111.  105,  88  X.  E.  281  (1909). 

12.  1  Chamb.,  £v..  §  650.  Any  relation 
which  the  law  has  established  between  in- 
cumbency of  one  municipal  office  and  that 
of  another,  is  a  proper  subject  of  judicial 
knowledge.  Inglis  v.  Hughes,  61  Ind.  212 
(1878). 

18.  Fluagal  v.  Lards,  108  Mich.  682,  66  X. 
W.  585    (1896). 

14.  Doe  V.  Blackman,  1  D.  Chipman  (Vt.) 
lv,9   (1797). 

15.  Lucas  V.  Boyd,  156  Ala.  427.  47  So.  209 
(1908);  People  V.  Hall.  45  Colo.  303,  100 
Pac.   1129    (1909). 

16.  1  Chamherlayne,  Evidence.  §§  6.51.  652. 

17.  Birrell  v.  Dryer,  9  App  Cas  345.  5 
Aspin.  267.  51  L.  T.  Rep.  (X  S.)  130  (1884). 

18.  Ledlietter  v.  Borland,  128  Ala.  418,  29 
So.  579   (1900)  :  Gardner  v.  Eberhart.  82  111. 
316   (1876);  Quinn  v.  Champaime.  38  Minn 
322.  37  X    W.  451    (1888);    1   Chamb.  Ev.. 
§  6;il  and  cases  cited. 

19.  Bank  of  Lemoore  v.  Fulgham,  151  Cal. 
234,  90  Pac.  936    (1907). 
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taken  by  all  courts  ^''  as  a  secondary  legal  result  of  great  public  notoriety.  Not 
(july  is  the  position  of  the  boundaries  of  states,  counties,  towns,  township  and 
other  municipalities,  as  related  to  the  principal  lines,  established  by  these  sur- 
veys, known  to  all  courts  of  localities  within  which  these  facts  are  of  public 
interest,  but  the  position  of  the  meridian,**  range  -*  and  section  ^^  lines  estab- 
lished in  such  localities  are  regarded  in  a  similar  way.  In  the  same  manner 
the  nomenclature,'^^  including  abbreviations,  adopted  by  the  government  sur- 
veyors, the  niunbering  '^  and  relative  position  '^^  of  territorial  divisions,  aa 
counties,-'  towns,  townships  whole*"**  or  fractional/****  and  the  like,  need  not  be 
proved.  Incidentally  the  court  judicially  knows  the  actual^"  and  relative  ^^ 
size,  of  such  divisions;  and  also  their  position  both  as  regards  each  other  ^^  and 
also  in  relation  to  the  meridian  lines  ^^  or  points  of  the  compass.^*  An  admin- 
ialrative  aasumption  of  regularity  exists  in  favor  of  the  surveys  made  under 
official  authority.'^''^  The  general  methods  and  results  of  government  surveys 
may  well  be  matters  for  either  judicial  or  conunon  knowledge.*® 

§  339.  Judicial  Knowledge  of  Besults  of  Law;  Bules  and  Segulations;  Ha- 
tion.37 —  •'I'jjg  procedure  adopted  in  and  the  regulations  prescribed  by  the  great 
departments  of  national  government,^®  as  the  department  of  state,^^  depart- 
ment of  the  treasury,"***  department  of  the  iuterior,^^  post-office,^^  or  of  war  or 


{ 1867 ) . 
Cal.  461, 


20.  Wright  v.  Phillips,  2  Greene  (Iowa) 
191    ilS40) 

21.  Muse  V.  Uichards,  70  Miat».  581,  12  So. 
821    (1893). 

22.  Mube  V.  ]{u*hardb,  supra. 

23.  Hill  V.  Bacon,  43  III.  477 

24.  Quiiiu   V    Windmiller,   67 
Pac.  14   (1885). 

25.  Smitha  v  Flournoy,  47  Ala.  345 
(1872)  ;  Albert  v.  :>alem,  39  Or.  466,  65  Pac. 
1068,  66   Pac.  233    (1901). 

26.  Mossman  v.  Forest,  27  Ind.  233  ( 1866). 

27.  Huxford  v.  Southern  Pine  Co.,  124 
Ga.  181,  52  S.  E.  430  (lOO.l).  0*Brien  v. 
Krockinski,  50  HI.  App  4.56  (1803);  1 
(Jhamb.,  Ev.,  §  651  ttnd  casein  cited. 

28.  Peck  V.  Sims,  120  Ind.  345,  22  N  E. 
313   11889). 

29.  Wehh  v.  Mullins.  78  Ala.   Ill    (1884). 
SO.  Quinn   v.   Windmiller,  aufn'a 

81.  Hill  V.  Bacon,  tf'pm. 

82.  MiiHe  V    Richards,  supra. 

33.  O'Brien  v.  Krockinski.  svpra. 

34.  Kile  V.  Yellowhead,  80  111   208 
On   the   other  hand,   factft   of  a 

public  interest  a^  the  topography  of  a  cer- 
tain locality,  Wilcox  v.  .lackson.  100  Til. 
261  (1S83)  :  its  minor  diviiaions.  Stanberry 
V.  Xelson.  Wright  (Ohio)  766  (18.^4^:  the 
position  of  a  particular  lot  upon  th«  surface 


(1875). 
limited 


of  the  ground,  Goodwin  v.  Scheerer,  106  Cai. 
690,  40  Pac.  18  (1895) ;  or  whether  a  certain 
piece  of  land  is  within  the  public  domain, 
i>chwerdtle  v.  Placer  Co.,  108  Cal.  589,  41 
Pac.  448  ( 1895) ,  fall  outside  the  range  of  the 
court's  judicial  knowledge. 

39.  Town  of  West  Seattle  v.  West  Seattle 
Land  Imp.  Co.,  38  Wash.  359,  80  Pac.  549 
U905). 

36.  Little  V  Williams.  88  Ark.  37,  113  S. 
W*.  340  (1008) :  Davis  v.  State,  184  Wis.  632, 
115  N.  W.  150  (1908). 

87.  1  Chamberlayne.  Evidence,  §§  652-654. 

38.  Caha  v.  U.  S..  152  U.  S.  211,  14  S.  Ct. 
513,  38  L.  ed.  415  (1893);  1  Chamb.,  Ev.,  § 
952  and  cases  cited. 

39.  Zevely  v.  Weimer.  5  Ind.  T.  646,  82  S. 
W  941  (1904). 

40.  Low  V.  Hanson,  72  Me.  104  (1881); 
Dominiei  v.  U  iS..  72  Fed.  46  (1896):  1 
Chamb.,  Ev.,  §  652  and  cases  cited 

Heflnxlations  adopted  by  the  Bureau  of  In- 
ternal Bevenne  must  be  proved.  Com.  ▼. 
Crane.  158  Mass.  218.  33  S.  W.  388  (1893). 

41.  Kimhall  v.  McKee.  149  Cal.  435,  86 
Pac  1089  (1906):  CampMl  v.  Wood.  116 
Mo.  196,  22  S.  W.  796  (1893) :  Caha  v.  U.  8,. 
supra :  1  Chamb..  Ev ,  §  652  and  cases  cited 

The  main  mlet  of  praotiee.  of  tlie  Inai 
office  are  of  general  notoriety  and  their  r»- 
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tlic  navy,  will  be  judicially  knowa.  In  general,  where  a  statute  giyes  a  depart- 
meut  or  other  agency  of  gm'ermnent  the  right  to  pasa  regulations  intimately 
affecting  the  eouduet  of  large  bections  of  the  public,  courts  whose  duty  it  is  to 
enforce  cfuc-h  regulatioui)  will  judicially  know  them.^^  Another  reason  is  that 
the  power  to  enact  these  rcgiilatious  not  only  to  control  the  action  of  the  public 
ill  doing  business  with  a  department,  or  any  of  its  bureaus,  but  equally  to  pass 
ordinauci's  for  conduct  of  the  community,  as  where  the  lighthouse  board  deter- 
mines tlie  uuml)er  mul  kind  of  lights  which  shall  be  placed  upon  drawbridges 
across  navigable  waters,^^  regulations  are  made  by  federal  authority  for  the 
quarantine  and  transportation  of  infected  cattle,"**  or  the  British  orders  in 
council  are  adopted  by  virtue  of  an  act  of  Parliament/*  has  often  been  granted 
by  the  terms  i»f  a  public  statute. 

Adminiatrtttiie  Hoards, —  The  rules  and  regulations  adopted  by  administra- 
tive l)oards,  departments  of  state  or  other  executive  agencies  of  government  are 
thus  judicially  cognized  by  the  courts,  where  they  are  such  as  may  be  assumed 
to  affwt  and,  conseqnently,  to  be  known  by,  a  large  proportion  of  the  commu- 
nitv/"  On  the  other  hand,  remilations  which  affect  onlv  the  internal  adminis- 
tration  of  the  office  adopting  them/'  or  a  limited  portion  of  the  public,  willnot 
be  judicially  known. 


sultii  need  no  proof.  Parkersville  Drainage 
Dist  V.  Wattier.  48  Or  H32,  StJ  Pac.  775 
( 10(16 ) .  The  practice  of  the  patent  office  as 
to  the  con8eoutive  ntimlierin^  (if  patents  faHs 
within  the  8<*ope  of  jndidal  knowledge.  A 
Sniith,  etc..  Carpet  to.  v.  Skinner,  ftl  Hun 
(X.  Y  )  H41,  3«  N'.  Y    Supp    lOOO  1 1805) 

Department  of  justice. —  A  court  will  ju- 
dicially know  that  the  action  of  the  president 
of  the  Cnited  States  in  paHsing  upon  an  ap- 
plication for  pardon  may  properly  he  taken 
through  the  department  of  jiHtice  Perovich 
V   Perry,  167  Fed.  TuO    (lOOft). 

latentate  Commerce  Commission. —  The 
court  knows  that  the  Interstate  Commerre 
Commission  ha«  much  to  do  with  the  recrula- 
tion  of  freijfht  rates  on  articles  trnM-.T><»rted 
in  t'ommerce  lietween  the  state**  or  with  for- 
eijfn  nation)^.  I-aw  fteportinc  Co.  v  Klwood 
Grain  Co.  135  Mo.  App  10.  115  S  W.  475 
(1»0(I) 

48.  Carr  v  First  Xat  Bank,  X'?  Ind  App. 
210.  73  X.  E  047  (1005)  Judicial  knowl- 
edge has,  however,  been  refused .  even  in  tlie 
federal  courts  Vflile  v.  T'.  S.  145  Fed.  302, 
76  0.  r.  A.   (y.  Y  )   1«1    (lOO^). 

48.  State  v  Southern  Ry  Co.,  141  X.  C. 
846,  54  S    K.   204    •  100ft) 

44.  Smith  V.  Shakopee,  103  Fed.  240,  44 
C  C.  A   1  (1900). 


45.  Wabash  R.  Co.  v.  Campbell,  219  111.  312, 
76  X.  E.  346   (1906). 

46.  Reg.  V.  The  Ship  Minnie.  4  Can.  Exch. 
151    (1894). 

Antnority  of  Congress. —  ne^nlations  made 
by  an  executive  department  in  purAuance  of 
authority  delegated  by  Con^e^^a  have  the 
force  of  law,  and  the  courts  take  judicial  no- 
tice of  their  existence  and  proviHions  U.  S. 
V.  Mwjdy.  164  Fed.  250  (Mich.  1008 >.  But 
when  the  action  of  an  administrative  board, 
as  »uper\'i«ing  inRpectorp  of  steam  vessels. 
The  E.  A.  Packer.  140  U.  S.  360,  11  S  Ct. 
794.  35  L.  ed.  453  (1890),  comes  but  little 
into  direct  touch  with  the  public,  their  repii- 
lations  will  not  receive  judicial  notice.  On 
the  contrary,  where  a  great  department  of 
government,  such  as  that  of  acriculture.  is 
expressly  empowered  to  regulate  a  matter 
which  intimately  concerns  the  pnblic.  e.g., 
the  transportation  of  cattle.  State  v  Southern 
Ry.  Co ,  supra,  the  courts  of  a  state  will  ju- 
diciallv  notice  these  regulations  It  follows 
that  the  practice  of  the  departments  will  be 
judicially  recognized  and  given  suitable 
weifirht  bv  the  court«  in  the  construction  of  a 
statute.  Oriner  v.  Basrcrs  &  Perry,  4  Ga.  App. 
232.  (^1  *^   F.  147   (1008). 

A7.   1   Chunb.,   Fv.,  §  653. 

48.  Henslej  v.  Tarpey,  7  Cal.  288  (1857). 
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State. —  Eules  for  the  transaction  of  business  ^®  adopted  by  the  chief  depart- 
ments of  state,^*^  or  important  state  ^^  or  county  ^^  officials,  may  be  judicially 
recognized  by  the  courts.  Cognizance  is  especially  easy  where  the  power  to 
prescribe  regulations  is  expressly  conferred  by  statute/*^  The  reguiatioi^s  of 
official  boards  which  cume  but  little  into  contaeC  with  the  general  public  must 
be  proved.^^ 

§  340;  Judicial  Knowledge  of  Besults  of  Law ;  Signatures  and  Seals ;  National.^^ 

—  The  great  seal  of  the  nation  '"^  and  the  national  seal  of  any  government,*^ 
or  any  of  its  provinces,^^  recognized  by  the  executive  of  the  sovereignty  of  the 
court  of  the  forum,  will  be  judicially  cognized;  but  the  seal  of  an  unacknowl- 
edged government  must  be  proved  by  such  testimony  as  the  nature  of  the  case 
admits.***  National  courts,  and,  in  many  instances,  courts  of  state  jurisdic- 
tion,*^ judicially  notice  the  signature  even  by  initials,"*  and  the  seals,  of  na- 
tional officials,  of  the  higher  grades  ^^  such  as  the  chief  executive,**^  or  the  head 
of  departments  of  state,  or  of  bureaus  under  them.*"* 

Executive  Mayidrates  of  Foreign  States. —  Except  where  other  provision  is 
made  by  statute,^*  the  seal  of  the  chief  magistrate,  or  an  executive  govern- 
mental department,*'*  of  a  foreign  state  or  of  any  municipality  existing 
therein  *"  will  not  be  noticed,  but  is  a  subject  of  proof. 


In  any  case,  unless  expressly  required  to  take 
judicial  notice  of  the  action  of  an  adminis- 
trative board,  a  court  may  decline  to  do  so 
and  require  that  the  fact  be  proved.  Robin- 
son V.  Baltimore  &  O.  R.  Co..  64  \V  Va,  406, 
63   S.   E.   323    (1908). 

49.  People  v.  Palmer,  6  N.  Y.  App.  Div.  10, 
39  X.   Y.  Supp.  631    (1806). 

50.  City  of  .Tefferwnville  v.  Louisville  &  J. 
Bridge  Co.,  100  Ind.  64.->,  83  X  E.  337  ( 1008)  ; 
1  Chamb.,  Ev.,  §  654  and  cases  cited 

51.  People  V.  Kent  County,  40  Mich.  481 
(1870). 

52.  Mode  v.  Beasley,  143  Ind.  306.  42  X.  E 
727    (1805). 

53.  Larson  v.  Pendler  First  Nat.  Bank.  66 
Xeb.  .505,  92  X.  W.  729  (1002)  For  ex- 
ample, quarantine  rejnilations,  e.jr .  those  af- 
fecting the  transportation  of  diseased  cattle, 
|will  be  noticed.  Wabash  R.  Co.  v  Campbell, 
117  111.  App.  6.30.  affirmed  210  III  312.  76 
N.  E    .34«    (1005). 

54.  Xew  York  City  Health  Dept.  v.  City 
Real  Property  Invest.  Co,  86  X.  Y.  Supp. 
18  (1004)  :  People  y.  Dalton,  46  X.  Y.  App. 
Div.  264,'  61  X.  Y.  Supp.  263  (1800):  1 
Chamb..  Fv .  §  654  and  cases  cited. 

55.  1  Chamberlnyne.  Evidence.  $5:  655-650 

56.  Yount  v.  HowMl.   14  Cal.  465    (18.'»0> 

57.  Watson    v.    Walker,    23    N.    H.    4fl 


(1851)  ;  iJncoln  v  Bartelle,  6  Wend  ( N.  V.) 
475  (1831);  The  Santissima  Trinidad,  7 
Wheat.  (U  S.)  283.  5  L.  ed  454  (1S22); 
1    Chamb...   Ev.,  §  655  and   cases  cittd 

58.  Uzier  v  Westcott,  26  X  Y.  146,  82 
Am   Dec   404  (1862) 

59.  r.  S.  v.  Palmer,  3  Wheat.  (U.  S.) 
610.  4  L.  ed.  471  (1818). 

60.  Yount  V  Howell,  supra;  Jones  v.  Gale» 
4  Mart.    (La  )    635    (1817). 

61.  Liddon  v.  Hodnet,  22  Fla  442  (1S86). 
A  telegram  signed  with  the  surname  of  the 
Attorney-General  of  the  United  States.  Pero- 
vich  V.  Perry,  167  Fed.  780   (1000). 

62.  Ferguson  v.  Benyon.  16  \Akly  Rep.  71 
(1867). 

68.  Gardner  v.  Barney,  6  Wall.  ( U.  S.  409, 
18  L.  ed.  800  (1867).    ' 

64.  York.  etc..  Line  R.  Co  v.  Winans.  17 
How.  (U.  S.)  30,  15  L.  ed  27  (IS54)  The 
same  rule  applies  to  the  sijrnatures  and  seals 
of  consuls.  Barber  v.  Mexico  International 
Co..  73  Conn  587.  4S  Atl.  758  (1001),  and 
other  diplomatic  represents tive«. 

65.  DufTey  v.  Bellefonte  Presby.  Cong.,  48 
Pa    St    51    (lfi64). 

66.  Soboerken  v.  Swift,  etc..  Co .  7  Fed. 
460.  10  Blatchf    (T.  S.)   200   (1881) 

67.  n)f^-v  v  Keok,  4  Rawle  « Pa  )  163 
(1833) ;  1  Chamb.,  Ey.,  §  656  and  cases  cited. 
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Stule. —  The  great  seal  of  state  of  the  sovereignty  of  the  f onim,'*  the  seal 
of  every  state  *^^  and  territory  "'*  in  the  American  Union,  will  be  judicially  no- 
ticed by  all*  courts,  state  and  federal,  in  the  United  States.  So  also  the  signa- 
ture and  public  ^*  seal  of  the  present  or  any  past  governor  of  the  state,**  even 
when  under  a  former  government ;  **  and  those  of  leading  officers  of  state,''* 
present  or  past,^^  or  of  their  substitutes,^**  will  be  noticed  by  all  courts  within 
a  state  of  the  Union. 

Caunty. —  The  signature  and  seal  of  the  principal  county  executive  otKcials,^^ 
as  recorder  of  deetLs,"'*  registers,"^  sheriff,^*  tax  collector**  and  the  like  need 
not  be  proved;  nor  the  signatures  and  seals  of  the  deputies  of  such  county 
officers**-  appointed  by  virtue  of  statute,  and  acting  for  them.®* 

CHies,  'foirns,  eU\ —  The  official  signatures  and  seals  of  city,  town  and  other 
muuicipal  officers  will  be  noticed  judicially,**  and  also  those  of  their  deputies 
appointed  under  legal  authority.^' 

$  341.  Judicial  Knowledge  of  Besults  of  Law;  Legislative  Department;  Gten- 
«rtl  Pacts.*** —  The  existence  of  the  national  and  its  own  state  ^'^  legislature,  the 
number  of  members  in  its  several  branches,**  general  facts  regarding  its  mem- 
bersliip,  as  that  a  certain  body  of  men  comprise  the  legislature,*®  and  when  a 
certain  sessions  ended/"  will  be  noticed  bv  all  the  courts. 


68.  Chicago,  etc.,  R.  ( o.  v.  Keegan,  152 
111  413,  39  X    E.  33  (18»4) 

89.  L  S.  V  Amedy,  11  Wheat.  (U.  S  )  31)2 
(IS26). 

70.  (oit  V  Millikin,  1  Den.  ( N.  Y.)  376 
(IS45);  L*.  S  V.  Amedy.  ttupra;  I  Chamb., 
Kt  ,  §  s.i7  and  oases  cited. 

71.  An  unoilicial  seal  must  be  proved. 
B«ich  V  Workman,  20  X   H.  37»  (18")0) 

72.  Powers  v.  (  om,,  110  Ky  .1S6,  «1  S.  W. 
735,  63  S.  W  1170,  22  Ky  L.  IJep  1S07,  53 
L  R  A.  24o  ( 1001 ;  1  (  hamb..  Kv  .  §  057  and 
«we8  cited. 

73.  .lonee  v.  Gale's  CiiratrLx,  4  Mart.  (La.) 
«35  (1817). 

74.  Gary  v.  State,  76  Ala  78  ( 1884)  ;  Weth- 
erbee  v.  Dunn,  .32  (  al.  106  (1867) ;  Roach  v. 
Fletcher.  11  Tex.  Civ.  App.  225,  32  S  W.  585 
(189.1) ;  1  (  hnmh.,  Kv.,  §  657  and  cases  cited. 

76.  Smyth  v  Xew  Orleans,  C.  &  B  Co .  35 
C  C.  A  646.  03  Fed.  SOO  (ISOOr 

78.  People  v  Johr,  22  Mich   461   (1871). 

77.  HimmelRiann  v.  Hoadley.  44  Cal.  213 
(1872):  Wetherbee  v.  Dftnn.  supra 

78.  Scott  V.  .Tackson.  1*.:  La  .Ann.  640 
(1«57). 

79.  Frarcber  v.  De  Montegre,  1  H«ad 
(Tenn  )   40    »1858) 

W.  Thielmann  v.  Burjr,  73  111  203  (1874)  : 
Alford  V    State,   8   Tex.   App.    545    (1880): 


Martin  v.  Aultman,  80  Wis.  150,  49  X.  W. 
740  (1801)  ;  1  Chamb.,  Kv.,  §  6.>8  ami  cases 
cited. 

81.  Wetherbee  v.  Dunn,  supra;  Walcott  v. 
Gibbs,  07  111.  118  (1880). 

82.  Himmelmann  v.  Hoadley,  supra. 

83.  Himmelmann  v.  Hoadley,  supra:  Martin 
V.  Aultman,  supra.  Formal  proof  of  the  of- 
ficial sijjnatiires  on  a  county  warrant  must  be 
made  where  their  genuineness  is  placed  in 
i««sue  by  the  pleadings.  Apadie  County,  v^ 
Barth,  177  U.  S.  538.  20  S.  Ct.  718,  44  L.  ed. 
878 

84.  1  Cliamb ,  £v.,  §  659. 

85.  Himmelmann  v.  Hoadley,  supra.  The 
courts  of  England  will  judicially  know  the 
seal  of  the  city  of  London.  •  Woodmass  v. 
Mason.  1  Esp   53  (1703). 

86.  1  (bamberlavne.  Evidence.  ^^  660-663. 

87.  People  v.  Burt.  43  Cal.  560  (1872). 
House  of  Commons.  Bradlau^h  v.'  Oosaett. 
12  il  R   n  271   (1884V 

88.  State  v  Mason.  155  Mo.  486.  55  S.  W. 
636   (1000> 

89.  State  v.  Kennard.  25  La.  Ann.  238 
(1873);  State  v.  Schnitper,  17  Wyo.  65,  95 
Pac.  608   (1908). 

90.  Perkins  v.  |»erkins.  7  Conn  .558.  18 
Am.  Dec    120  (1820)  .  1  Chamb..  Ev..  g  660. 

Bvt  facts  pertaining  to  indiyidnals  as  that 
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Municipalities. —  The  legislative  branch  of  a  municipal  government,  as  the 
aldeiinen  of  a  city,^^  will  be  judicially  noticed. 

Journals. —  Journals  of  a  branch  of  the  legislature  are  public  records. 
"  They  prove  their  own  authenticity."  ^'^  Their  existence  and  function  in  legis- 
lation are  judicially  known.^^  Judges  of  a  majority  of  Amcvicaii  states*** 
hold  that  they  may  Resort  to  these  journals  for  the  purpose  of  ascertaining  what 
is  the  law  which  they  are  charged  with  the  responsibility  of  knowing  at  their 
peril ;  ^^  when  a  statute  went  into  effect  whether  it  was  properly  enacted,  and 
facts  of  similar  nature.  In  so  doing,  they  judicially  notice  facts  brought  to 
their  attention  on  such  inspection,  and  give  effect  to  them  even  to  the  extent 
of  controlling  the  official  certificate  of  enactment.**^ 

Legislative  Proceedings. —  Courts  will  take  judicial  notice  of  legislative  pro- 
ceedings, for  example,  that  the  legislature  has  done  certain  official  acts  other 
than  the  enactment  of  laws ;  —  e.g.,  expelled  certain  of  its  members."'  Mu- 
nicipal legislative  bodies  stand  in  a  somewhat  similar  position/*^ . 

Direct  Results  of  Legislation. —  The  judge  knows  judicially  the  direct  re- 
sults of  legal  enactments  by  public  statutes,  e.g.,  that  the  sale  of  iutoxicating 
liquor  is  prohibited  in  a  particular  county  of  the  state.**®     That  certain  c<.)un- 


a  particular  person  is  a  member,  State  ▼. 
Polacheck,  101  Wis.  427,  77  X.  W.  708 
( 1898 )  ;  or  with  relation  to  tlie  internal 
machinery  of  law  making,  Judah  v.  Vincennes 
University,  IStlnd.  56  (1861);  State  v  Dow, 
63  Me.  305  (180r)>:  are  o\itside  the  cate- 
gory ;  —  except  wliere  the  fact  is  one  of  noto- 
riety. Walden  V.  Canfleld,  2  Koh:  (La.)  466 
(1842). 

91.  Fox  v.Com.,  32  Leg.  Int.  (Pa.)  257, 
1  W.  N.  C.  243  (1873) 

98.  Grob  v.  Ciishman,  45  IH.  119  (1867); 
State  V.  Denny,  118  Ind.  449    (1888). 

93.  State  v  Swiggart,  118  Tenn.  556,  102 
S.  \V.  75   ( 1907 ) . 

94.  Sherman  v.  Story,  30  Cal.  253.  .275 
(1866):  Hart  v.  McElroy,  72  Mich.  446, '40 
N:  W.  750  (1888);  People  v.  Chenango,  8 
N.  Y.  317  (lSi>TJ)  ;  Dane  County  v.  Reindahl, 
104  Wis.  302,  80  X.  \V.  4.'i8  (1890)  :  Post  v. 
Supervisors,  105  U  S.  667  (1881)  :  1  Cham^., 
Ev  .  §  661  and  cases  cited. 

95.  1  (Vamh.,  Kv  ,  §§  571  et  aeq. 

96.  The  right  of  the  legislature  to  amend 
its  journal  so  as  to  conform  to  the  facts  at 
the  same  session,  is  not  disputed.  Turley 
y  Logan,  17  111    151   (IS.'SoK 

In  other  Jurisdictions  different  views  pre- 
vail. Not  only  is  the  certificate  of  the  proper 
official  that  the  act  has  duly  become  a  law 
been  aocepted  as  final,  Harwood  Y.  Went- 


worth,  162  U.  S  547,  16  S.  Ct.  390  (1895)  ; 
but  the  journald  have  l»een  refused  the  statiu 
of  public  records.  Sherman  v.  Story,  supra; 
Pangborn  v.  Young,  32  X  J.  L.  29  11866). 
In  these  states  they  have  been  treated  merely 
as  public  docunientb,  Cirob  v  Cushnian, 
supra:  Kvans  v.  Browne,  30  Ind.  514,  95 
Am.  Dec.  710  (1869);  which  were  to  be 
proved  by  evidence  in  the  usual  way,  Cole- 
man V.  Dobbins,  8  Ind.  156  (1856; 
Burt  V  Winona,  etc.,  R.  Co.,  31  Minn. 
472,  18  X.  VV.  285  (1884);  1  Chamb.,  Ev..  § 
661  and  cases  cited:  upon  an  it^sue  as  to  the 
validity  of  the  statute  regularly  raised.  Il- 
linois Cent.  H.  Co.  v  People,  143  111  434, 
33  X.  E.  173  (1892);  1  Chamb.,  Ev ,  §  661 
and  cases  cited.  The  question,  it  will  be 
noted,  is  really  one  of  administration. 

97.  French  v.  State  Senate,  Ui)  Cal.  604, 
80  Pac.  1031,  69  L  R.  A  5.'>6  (1005).  An 
English  court  judicially  kntnvs  the  order  and 
course  of  proceedingR  in  Parliament.  Ijike  v. 
King,  1  Wms.  Saund.  131h  (lsM6). 

98.  1  Chamb.,  Ev..  g  602  Thus,  where  a 
city  council  is  requjlre<l  by  \RVr  to  meet  at 
certain  intervals,  the  fact  will  be  known  to 
the  court.  Stoner  v.  Citv  Council  of  Ix>s 
Angeles,  8  Cal    .A pp.  607,  97  Pac.  692  (1908). 

99.  Bass  V.  State,  1  Ga.  App.  728,  790.  57  S. 
E.  1054  (1907). 
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ties,  cities,  towns  ^  and  th^  like^  are  iniinxcipal  corporatioim,  .ueeci'  not  be  proved. 
Nor  need  tbe  statute  be  introduced  in  evidence.^ 

§  342.  /udicial  Knowledge  of  Besults  of  Law;  Judicial  Department;  General 

Facts." —  Among  results  of  a  priiiiarv  nature  establisbed  by  law  are  the  exist- 
ence, organization,  jurisdiction  and  powers  of  the  judge's  own  court,*  and  of 
other  courts  established  bv  the  constitution  ^  or  statutes  of  the  state  *^  or  nation 
uuder  the  authority'  of  which  the  court  is  orjraufiised.^ 

Inferior  Courts, —  The  same  rule  ^}t  practice  applies  to!  courts  of  iiiferior 
jurisdiction,^  as  county  "  or  municipal  ^*^  couits. 

iSpecvd  Tribunals. —  .Vo  proof  need  be  offered  as  to  the  existence,  jurisdic- 
tion, and  the  like,  of  federal  commissioners/'^  justices  of  the  peace  *^  and  tri- 
bunals of  special  functions  as  pl*ol)ate  ^'^  courts,  of  inquest^**  or  other  irregular 
judicial  bodies.'^ 

FeJeral  Courts. —  The  jurisdiction  of  the  federal  courts  over  places  within 
the  limits  of  a  state  ceded  to  the  national  government  by  the  state  legislature 
will  be  judicially  known;  *•  but  not  where  the  acquisition  of  title  is  by  pur- 
cha.>o  or  hv  the  exercise  of  cn'iinent  domain  bv  national  authority. ** 

Foreign  Courts. —  The  jurisdiction  of  a  foiieign  cbutt  is  not  noticed.^*  But 
the  courts  of  any  forum  recognize,  as  a  fact  of  notoriety,  *'  that  tribunals  are 
establishetl  in  the  several  states,  for  the  adjustment  of  controversies  and  the 
asceitainment  of  rights;  "  ^"  other  notorious  facts  concerning  courts  of  a  sister 

1.  City  of  UrowjiHviUe  v.  Arbuc'kle,  ,'M)  Ky.  10.  Hearson     v.     Oraudine,     87     III.     115 
L.  Kep.  4U,  jm  S.   V\\   239    (IJH)7). 

2.  In  re  Mohawk  Kiver  Bridge  Connecting 
iovmd  of  Kotterdam  nnd  Glenville,  12S  X. 
t  App.  Div.  54,  U2  N,  \.  Siipp  428  a«08)  ; 
1  Chamb.,  Ky.,  g  Gt(3  and  ca^es  cited. 

8.  1  Chamberlayne.   Evidence^  §§   B64-675. 
4.  State  V.   Schleseinger,  3S  La.  Ann.  564 
(1886). 
6.  Tucker  v.  State,  11  Md.  322  (1857).. 

6.  Russell  T.  Sargent.  7  111.  App.  1)8  (lASO) ; 
In  re  Hacklej,  21  How.  Pr.  103  (1861); 
State  V.  Marsh,  70  Vt.  28S,  40  Atl.  836 
(1898) ;  1  Chamb.,  Ev.,  §  664  and  cases  cited. 

7.  Ueadman  ▼.  Hose,  63  6a.  458  (1879) ; 
Ledbetter  ▼.  U.  S.,  108  Fed.  52,  47  C.  C.  A, 
191  ( 1901 ) ;  1  Chamb.,  Ev.,  §  664  and  cases 
cited.  Bankxuptcy  courts  are  within  tiie 
rule.  Lathrop  t.  Stuart.  5  McLean  (U.  S.) 
167  (1850).  The  e?pistence  of  all  courts 
established  by  Aet  of  Parliam^^t  will  be 
judicially  noticed  in  England^  Tregany  ▼. 
Fletcher,  1  Ld.  Kaym.   154   (169i). 

8.  Nelson  t.  Ladd,  4  S.  D.  1    ( 1893) . 
%.  Stw  TA>uia,  etc.,  R.  Co.  v.  Magness,  68 

Ark.  289.  57  8.  W.  9.33  (1900);  Long  v. 
State,  1  Tex.  App.  709  (1877);,  1  Chamb., 
£'▼.,  §  665  and  cases  cited. 


V. 

(1877) ;  Heffernan  v.  Hervey,  41  W.  Va.  766, 
24  S.  E.  592  (1896).  A  court  of  quarter 
sessions  judicial  knows  the  petty  sessional 
divisions  of  a  county.  R.  v.  Whittles,  13 
Q.  B.  248  •1849), 

11.  Ex  parte  I^ne,  6  Fed    34   (1881). 

12.  Olmstead  v.  Thompson,  91  Ala.  130,  8 
So.  755  (1890)  ;  Goodsel)  v.  I.«onard,  23  Mich. 
.374   (1871). 

18.  I-a  Salle  v.  Milligan,  143  111.  .321,  32 
N.  E.  196  (1892)  ;  1  Chamb.,  Ev.,  §  666  and 
cases  cited. 

14.  State  v.  Marsh,  supra. 

15.  Tucker  y.  State,  11  Md.  322  (1857). 
The  court. cannotj  take  judicial  notice  in  case 
of  a  grand  jury.  Chicago,  etc.,  Coal  Co.  v. 
People,  114  ill.  App.  75,  judg.  aff'd  214  Jll. 
421,  73  X.  E.  770  (190.5). 

16.  Lasher  v.  State,  30  Tex.  App.  387,  17 
S.  W.  1064,  28  Am.  St.  Rep.  922  (1891);  1 
Chamb.,  Ev.,  §§  671,  667. 

17.  People  V.  Collins,  105  Cal.  504,  39  Pac. 
16  (189.5), 

18.  Newell  v.  Xewton,  10  Pick.  (Mass.)  470 
(18.30). 

19.  DoJiier  v.  Joyce,  8  Port.  (Ala.)  303, 
312   (1838);  1  Chamb.,  Ev.,  §  668  and  cases 
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state  or  foreign  country,  as  tiiat  courts  of  general  jurisdiction  are  courts  uf 
record  ''^^  are  equally  known. 

Districts. —  Thte  locatiun  and  boundaries  of  the  judicial  districts,  into  which 
the  nation  -^  or  a  state  --  or  a  territory  is  divided,  are  established  bv  statute  and 
are,  therefore,  primary  results  of  legislation  of  which  judicial  notice  is  neces- 
sarily taken.  "^^ 

Terms. —  Courts,  whether  of  general  or  inferior  jurisdiction/^^  judicially 
know  the  times  appointed  by  statute  fur  holding  terms  of  any  court  lawful! n 
established  by  state  or  national-*^  authority  in  their  jurisdiction; '''^  whether 
the  term  is  that  of  the  judge's  own  court  ^'  or  that  of  a  court  whose  action  is 
under  review,'^**  or  the  court  is  one  of  limited  jurisdiction.*'*** 

Adminibtrative  Boards. —  The  same  rule  applies  to  administrative  boardi^, 
exercising  judicial  functions,  as  county  commissiouers  *'  or  supervisors;  '^^  and 
the  places  at  which  their  s>ittiugs  are  appointed  to  be  held.'^~ 

Length  of  Terms. —  Judicial  knowledge  extends  to  cover  the  length  of  terms, 
when  the  fact  is  determined  by  law ;  ^^  subject,  of  course,  to  the  court's  power 
of  adjournment.'^^ 

Sessions;  Length  of  Actual  Sitting. —  The  actual  length  of  a  session  or  sit- 
ting of  a  court  cannot  judicially  be  known ;  '^^  nor  the  time  at  which  a  grand 


cited.    The  rule  applies  to  Canada.    Lazier 
V    \ve**U-ott,  26  x\.   V.   146,  8*2    \m.   Dec.  404 

• IS62). 

20.  Morae  v.  Hewett,  28  Mich.  481  (1874). 
The  rule  doeis  not  apply  to  courts  of  inferior 
jurisdiction.  Holly  v.  Ha^s,  68  Ala.  206 
I  issiii  :  Hill  V.  Taylor,  77  Tex.  2ft.i,  14  S.  W. 
:i66    ilSlMl). 

21.  State  V  Arthur,  120  Iowa  235,  105  X. 
W.  422  (1905);  1  Chamb.,  Ev..  §  669  and 
cases  cited. 

22.  Alaljama.  etc..  Ins.  Co.  v.  Cobb,  57  Ala. 
547  ( 1877 )  ;  1  Chamb.,  Kv.,  §  660  and  cases 
cited. 

23.  Chicago,  etc.,  R.  Co.  v.  Hyatt,  48  Neb. 
161.  67  N.  W.  S  il8Jmi.  Courts  will  take 
judicial  notice  that  a  particular  municipality 
is  within  the  jurisdiction  of  a  particular 
court.  Davis  v  State.  134  Wis.  632.  115  K. 
\V.  1.10  (1908). 

24.  Ex  parte  Voncent,  43  Ala.  402 
(1860K 

25.  Ledbetter  v  C.  S.,  108  Fed.  52,  47 
C.  C.  A.  191  (1901);  1  Chamb.,  Kv.,  §  670 
and    cases    cited. 

26.  Edwards  v.  State,  123  Oa.  542,  51  S.  E. 
630  11905^:  Fry  v.  Rad/inski,  219  111.  526, 
76  X.  E.  694  (i906);  1  Chamb.,  Ev..  §  670 
and  cases  cited. 

27.  Harwood  v.  Toms,  130  Mo.  225,  .32  S. 


W.  666    (1895);    1   Chamb.,  Ev.,  §  670  and 
caseii  cit«d. 

28.  Olmstead  v.  Thompson.  91  Ala.  lati, 
8  So.  755  (1800)  .  Talbert  v.  Ht.pper,  42  Cal. 
397  (1871)  :  Moss  v.  Suuttr  Ridge  Tp.,  161 
Ind.  417,  68  X  E.  806  <  1003 .-.  Matter  of 
Haekley,  21  How.  Fr.  ( \.  Y.)  103  (1S6I)  :  1 
C  hamb.,  Ev.,  §  670  and  cases  cited. 

29.  Van  Duzer  v.  Towne,  12  Colo.  A  pp.  4. 
55  Pac.  13  I  \W^)  :  State  v.  Uroderick,  70  Mo. 
622  118791;  1  Chamb.,  Ev.,  §  670  and  cases 
cited. 

80.  Kane  County  v.  Young,  31  111.  104 
(1863);   Collins  v.  State,  58   Ind.  5    (1877). 

81.  State  V.  Smith.  87  Miss.  551   (1906). 

82.  Robs  v.  Anstili,  2  Cal.  183,  191  (18.52)  ; 
1  Chamb..  Ev.,  §  671. 

88.  McMuUan  v.  Long  (Ala.  1905),  30  So. 
777:  Durre  v.  Brown,  7  Ind.  App.  127  (1893)  : 
1  Chamb.,  Ev.,  §  672  and  cases  cited. 

84.  Harrison  v.  Meadors,  41  Ala.  274 
(1867).  V^Tiether  an  act  done  on  a  certain 
day  was  done  in  term  time  or  vacation. 
Rogers  v.  Venis,  137  Ind.  221.  36  X.  E.  841 
(1803),  are  also  facts  of  the  almanac.  1 
Chamb.,  Ev.,  §§  672,  727. 

85.  Dudley  v.  Barnev.  4  K«n.  .App.  122,  46 
Pac.  178  (1806)  ;  HadTey  v.  Bernero,  97  Mo. 
App.  314.  71  S.  W.  451  (1902);  1  Chamb., 
Ev.,  §  673  and  cases  cited. 


179 


Results  op  Law. 


§  342 


jury  in  fact  met,^®  or  the  time  at  which  any  court  or  board,  other  than  the 
court  in  question,^'  actually  adjourned  the  sitting.^^ 

Judijes  and  Magistrates. —  While  the  number  of  judges  established  for  a 
particular  court,^^  the  length  of  their  term  of  office/^  the  amount  of  their 
salaries  ^ '  and  the  manner  of  their  selection  *^  and  qualifications  are  cognized  as 
"  matter  of  law,"  knowledge  as  to  what  persons  compose  the  judiciary  of  the 
state  or  nation  cannot  well  be  so  regarded.  It  is,  however,  deemed  a  matter  of 
notoriety,  certainly  in  the  legal  community  *^  of  which  judicial  notice  is  taken. 
The  courts  of  England,  ^^  Canada  "^^  and  America  "*"  know  who  are  and  at  any 
time  were/^  either  otHcially  or  as  a  locum  lenerui*^  judges  of  their  own  tri- 
bunals^^ or  of  any  superior  court  of  record  within  the  jurisdiction,  state  or 
national,*'*  including  courts  of  probate.'*^  Tb^y  also  know  who  was  the  pre- 
siding otKcer  at  a  given  date,^^  at  what  time,^^  and  under  what  law  **  he  was 
selected,'***  whether  a  proper  commission  has  issued  ^®  and  at  what  time  a  par- 
ticular judge  resigns  his  oHice  "'  or,  for  any  other  reason,  ceased  to  be  a  judge. *^* 

Inferior  Courts. —  In  America,  according  to  the  prevailing  view,  judicial 
cognizance  is  taken  as  to  who  are  justices  of  inferior  tribunals  °®  or  even  as  to 
who  are  justices  of  the  peace,***^  or  magistrates  commissioned  for  or  acting  in 


M.  Matter  uf  llackley,  supra. 

87.  Had  ley  v.  ])ennero,  supra. 

U,  Baker  v.  Knott,  3  Ida.  700,  35  Pac.  172 
(189.3). 

89.  Vable  v.  Braekenseik,  145  III.  231 
iIS»3);  1  Chamb.,  Ev.,  §  674  and  caaee 
cited- 

40.  People  v.  Ebanks,  120  Cal.  026,  52  Pac. 
1078  (1898);  Ipton  v.  Paxton,  72  Iowa  295, 
33  X  VV.  773  ( I8S7)  ;  1  aiamb.,  Ev.,  §  674 
and  cases  cited. 

41.  McKinney  v.  O'Conner,  26  Tex.  5 
•1861). 

48.  .Mayes  v.  Palmer,  206  Mo.  203,  103  S. 
W.  1140    (1907). 

43.  Ward  v.  State  (Ms,.  1005),  39  So.  023. 

44.  Van  Sandau  v.  Turner,  6  g.  B.  773,  786 
(1845). 

45.  Watson  v.  Hay,  5  N.  Briinsw.  550 
(1847). 

46.  MeanF  v.  Stow,  20  Colo.  80,  66  Pac.  881 
11901):  Vahle  v.  Brackentielk,  «f/prt?;  State 
V.  Ray,  97  N.  C.  510,  I  S.  R.  876  (1887): 
^tste  V.  Marsh,  70  Vt.  288-  40  Atl.  836 
<18f»7);  1  CTiamb.,  Ev.,  §  674  and  caaes 
cit«l. 

47.  Indianapolig  St.  R.  Co.  v  Lawn,  30 
iQd.  App.  513,  66  X.  E.  508   (1003).  < 

48.  Rell  ▼.  State,  115  Ala.  25,  22  So.  526 
11896). 


49.  Gilliland  v.  Sellers,  2  Ohio  St.  223 
(1853). 

50.  Vahle  v.  Braokenseik,  supra:  Barnwell 
V.  Marion,  56  S  C.  459,  36  S.  E.  818 
( 1900) . 

51.  McCarver  t.  Hertzberg,  120  Ala.  523, 
25  So.  3    (1898). 

53.  Rilpatrick  v.  Ck>in.,  31  Pa.  198 
(1858). 

58.  P^ay  v.  Miville,  2  Rev.  Leg.  333. 

54.  Clark  v.  Com.,  29  Pa.  St.  129  { 1858). 

55.  De  la  Rosa  v.  State  (Tex.  Crim.  App. 
1893),  21  S.  W.  192. 

56.  FoUain  v.  Lefevre,  3  Rob.  (La.)  13 
(1842). 

57.  People  v.  McConnell,  155  111.  192,  40 
N.  E.  008    (1895). 

58.  People  v.  Ebanks,  supra;  I  Chamb., 
Ev.,  §  674. 

59.  Perry  v.  Bush,  46  Fla.  242,  35  So.  225 
(1003);  People  v.  McConnell,  supra;  In- 
dianapolis St.  Ry.  Co.  V.  J.Awn,  supra:  Kil- 
patrick  v.  Com.,  supra ;  1  Chamb.,  Ev.,  §  675 
and  cases  cited.  Contra:  Ripley  v.  Warren, 
2  Pick.  (Ma«s.)  502  (1824):  County  of  San 
Joaquin  v.  Bndd,  06  Cal.  47   (1892). 

60.  \\ebb  V.  Kelsey,  66  Ark.  180,  40  S.  W. 
810  (1800) ;  Gilbert  v.  National  Ca^hRe^ster 
Co..  176  III.  288.  52  N.  E.  22  (1898);  1 
Chamb.,  Ev.,  §  675  and  cases  cited. 
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the  county  in  which  the  court  is  sitting.^*     Judicial  notice  has  been  taken  as 
to  wlio  are  the  magistrates  of  parishes.*** 

Oilier  titales. —  But  judicial  cognizance  cannot  be  taken  as  to  who  are  judgea, 
even  of  courts  of  record,'*'^  in  another  state,  or  who  are  magistrates  commis- 
sioned to  act  in  the  jurisdiction  of  a  sister  state."^ 

§  343.  Judicial  Knowledge  of  Besults  of  Law;  Attorneys  and  Counsel.'*^ — 
Judicial  notice  is  taken  of  who  is  attorney -general,^**  but  not  of  who  are  dep- 
uties.**^ JS'o  necessity  exists  for  proving  any  changes  in  the  iucumbeucy  of 
the  urtice."**  Judges  know,  judicially,  who  are  the  prosecuting  attorneys  of 
the  state **^  and  their  assistants'"  or  deputies  appointed  under  authority  of 
law;  "*  and  the  length  of  their  terms  of  ortice.*^^  A  court  will  notice  also  who 
are  the  attorneys  '^  or  counsellors  admitted  to  its  bar,  and  are  regularly 
licensed  ;^^  but  dt)es  not  know  those  legally  practicing  before  the  bar  of  an 
inferior  domestic  tribunal.^'' 

^Signatures  and  Seals. —  The  signatures  of  attorneys  admitted  to  practice  in 

the  court  will,  when  attached  to  pleadings^'"'  or  otherwise  used,  as  an  attornev, 

often  be  judicially  noticed.     Tlie  signature  of  a  prosecuting  attorney,  in  his 

official  capacity,  will  l)e  noticed."^ 

.  Clerks. —  Judges  judicMally  know  who  are  the  clerks  of  the  various  courts,'^* 


61.  (Jraham  v.  AnderkH>ii,  42  JU.  514  ( 1867). 
The    view    in    Kngland    \»   to   the    contrary 
Van  Sandau  v.  Turner,  6  i).  B.  773,  9  Jiir.  296, 
51  K.  C.  L.  77.3   (1845). 

62.  Despau    v.    Swindler,    2    Mart.     ^La.) 
N.  S.  705   (1825). 

63.  fellows  V.  Menanha,  11  \Vi8.  558 
(1860). 

64.  /ffi  re  Keeler,  Hetnptit  (U.  S.)  306,  14 
ted    Cas.  No.  7,6.37    (1843). 

65.  I  Chaml>er1ayne,  Evidence,  §§  676-681 

66.  Curry  v.  State,  7  Baxt.  (Tenn.)  1.54 
(1874);  I  Cliamb.,  Ev.,  §  676  and  cam*^ 
cited. 

67.  Crawford  v.  State,  155  Ind.  602,  57  N. 
E.  031   ilOOO). 

68.  State  v.  Evans,  8  Humphr.  (Tenn.)  110 
(1847) 

69.  State  v.  Kinney.  «1  Mo.  101  (1883); 
and  of  particular  counties  in  the  state.  State 
V  (  ampljell,  210  Mo.  202.  .32  S.  W.  670 
(1008). 

70.  People  v.  Lyman.  2   Utah  .30    (1877). 

71.  State  V.  (;u«?lielmo,  46  Or.  250,  79.Pac. 
577   (1905). 

72.  State  v.  Seibert,  1.30  Mo.  202.  32  S.  W. 
670  (1895). 

78.  Ferris  v  Commercial  Nat.  Bank.  158 
111.  237,  41  N.  E.  1118  (1895);  Philadelphia 


V.  Jacobs.  22  Wkly.  Notes  Cas.  (Pa.)  34S 
(1888);  Cothren  v.  Counaughton,  24  Wis. 
134  (1800);  J  Chamb.,  Kv.,  §  676  and  cases 
cited. 

74.  Ferris  v.  Commercial  Nat.  Bank,  supra; 
Sloan  V.  Hallowell,  83  Neb.  762,  120  N.  W. 
449  (1900). 

75.  Clark  v.  Morrison,  5  Ariz.  349,  52  Pac. 
985  (1898):  Sutton  v  Chicago,  etc,  K  Co., 
98  Wis.  157,  73  N.  W.  993  (1898).  Whether 
he  is  still  in  active  practicp,  Cothren  v. 
Connaughton,  supra;  or  continues  to  reside 
in  the  state,  Sutton  v.  Cliicago,  etc.,  R.  Co., 
supra,  must  be  proved,  if  claimed. 

78.  Markes  v.  Epstein.  13  N.  Y.  Civ.  Proc. 
".  293  (1888);  Strippelmann  v.  Clark,  11 
Tex.  296  (1854)  ;  1  Chamb.,  Ev.,  §  677.  But 
not  where  the  signature'  is  made  by  the  at- 
torney in  his  personal  capacity,  Masterson 
V.  Le  Claire,  4  Minn.  163  (1860)  :  as  where 
he  appears  pro  se.  Alderson  v.  Bell,  9  Cal. 
315    (1858):   Masterson  v.  Le  Claire,  supra. 

77.  State  v.  Kinney,  81  Mo.  101  (1883), 
although  the  description  of  the  office  is  in- 
correct. 

78.  White  v  Rankin,  90  Ala.  541,  8  So.  118 
(1890)  ;  Major  v  State.  2  Sneed  (Tenn.)  11 
(1854).  See  also  State  v.  Kinney,  21  S.  O. 
390,  113  N.W.  77  (1907). 
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whether  state  ''^  or  federal,®^  of  the  forum,  and  who  are  their  deputies.^^  Aa 
a  rule,  pre^utiiig  but  few  eweptious/-  courts  do  not  judicially  notice  who  are 
the  clerks  ui  court  in  other  states ;  and  it  has  been  assumed  ®*  that  the  clerk  of 
an  inferior  court  ^ould  not  be  judicially  noticed. 

Court  Officers  and  Officials. —  Judges  will  know  for  judicial  purposes  who 
are  the  custouiai^^  **"*  and  legally  appointed  officers  and  officials  of  their  own 
courts  "*  and  of  other  courts  of  state  ®*  or  national  **"  jurisdiction  exercising 
judicial  functions  within  the  state. 

Sheriffs,  Constables,  etc. —  Courts  judicially  and  officially  know  who  is  sher- 
iff of  a  particular  county,'^®  and  in  certain  jurisdictions  his  legally  appointed 
deputies;  **•  though  not  so  in  othera.**^  Constables  acting  as  court  officers  •^ 
stand  in  the  same  position.  The  length  of  the  term  of  these  respective  offices 
is  judicially  known."* 

Practice. —  Judges  judicially  notice  the  rules  regulating  the  practice  of  their 
o^n  courts,^^  but  not  of  those  of  inferior  tribunals,^''  unless  required  to  do  so 
by  statute  or  otherwise.  The' judge  of  a  federal  court  judicially  knows  the 
practice  and  procedure  of  his  own  tribunal,  but  not  those  of  a  state  court.^^  Aa 
appellate  court  judicially  knows  the  rules  and  practice  of  the  court  whose  pro- 
ceedings it  has  the  duty  of  revising.***  A  judge  will  assume  that  the  practice 
of  other  domestic  courts,**^  of  law  or  equity ,****  is,  in  a  general  way,  the  same  as 
that  of  his  own.     Courts  of  general  jurisdiction  will  not  judicially  know  the 


79.  Campbell  v.  West,  86  Cal.  1J>7,  24  Pac. 
1000  (1890);  Mackimon  v.  Barnes,  U6  Barb. 
{S.  Y.)  91  (1867);  Goodwin  v.  Harris,  28 
Tex.  Civ.  App.  7,  66  S.  W.  308;  1  Chamb., 
i^v.,  §  678  and  cases  cited. 

80.  Ledbetter  v.  U.  S.,  108  Fed.  52,  47 
C.  C.  A.  191   (1901). 

81.  Himmelmann  v.  Hoadlev,  44  Cal.  213 
(1872);  State  v.  Barrett,  40*  Minn  65,  41 
.>.  W.  459  (1880).  Their  names  need  not 
be  proved.  Mountjoy  v.  State,  78  Ind.  172 
(1881).  But  the  name  of  a  clerk,  as  that 
of  an  individual,  is  not  a  subject  of  judicial 
cognizance.  Com.  v.  Fray,  126  Mass.  235 
(1879). 

82.  Monroe  v.  Eastman,  31  Mich.  283 
(1876). 

88.  Davis  v.  McEnaney,  150  Mass.  451,  23 
X.  E.  221   (1890). 

84.  See  Frost  v  Hayward,  2  Bowl.  P.  C. 
(N.  8.)  566,  6  Jur.  1()45,  12  L.  J  Kxch.  84 
(1842). 

85.  Cary  v.  State,  76  Ala.  78  (1884) ;  Miller 
▼.  Matthews,  87  Md.  464,  40  Atl.  176  ( 1898) ; 
1  Chamb.,  Ev.,  §  679  and  cases  cited. 

88.  Despau  v.  Swinidler,  3  Mart    (N.  S.) 


(La.)    705    (1825).     But  see  Norvell  v.  Mc- 
Henry,  1  Mich.  227   (1849). 

87.  Buford  v.  Hickman,  4  Fed.  Gas.  No.  2, 
114a,  Hempst.   (U.  S.)   232    (1834). 

88.  Thompson  v.  Haskell,  21  111.  215,  74 
Am.  Dec.  98  (1859)  ;  Ex  parte  Barga'gliotti, 
6  Cal.  App.  333,  92  Pac.  96  (1907)  ;  1  Chamb., 
Ev.,  §  680  and  eases  cited. 

89.  Martin  v.  Aultman,  80  Wis.  150,  49 
N.  VV.  749   (1891). 

90.  State  Bank  v.  Curran,  10  Ark.  142 
(1849);  Ward  v.  Henry,  19  Wis.  76  (1865). 

91.  Harris  v.  Buehler,  1  Pennew.  (Del.) 
346,  40  Atl.  733   (1898). 

92.  Kagland  v.  Wynn,  37  Ala.  32    (1860). 
98.  Packet  Co.  v.  Sickles,  19  Wall.  ( U.  S. ) 

611   (1873). 

94.  Bowen  v.  Webb,  34  Mont.  61,  85  Pac. 
739    (1906). 

95.  Randall  v.  New  England  O.  of  P,  118 
Fed.  782  (1902). 

96.  Johnson -Wynne  Co  v.  Wright.  28  App. 
Cas.   (D.  C  )   375   (1906). 

97.  Newell  v.  Newton,  10  Pick.  (Mass.) 
470    (1830). 

98.  Contee  v.  Pratt,  9  Md.  67  (1856);  1 
Chamb.,  Ev.,  §  681  and  cases'  cited. 
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rules  of  practice  of  inferior  tribunals.*^  But  without  statutory  regulation,^  he 
will  not  judicially  cognize  with  prefcision  the  rules  and  regulatibns  of  other 
tribunals  in  the  same  jurisdiction,^  or  know  or  make  any  assumption  as  to  the 
procedure  or  practice  of  courts  of  a  sister  state  ^  or  foreign  country. 

§  344.  Judicial  Knowledge  of  Besults  of  Law;  Court  Becords,  Papers,  etc.^ — 

Both  as  a  matter,  at  times,  of  legal  requirement  and  by  reason  of  the  diliiculty 
of  making  other  proof  and  the  ease  and  appropriateness  of  this  method  of  estab- 
lishing facts  on  a  court  record  or  in  couit  papers,  judges  tak^  judicial  notice 
of  such  records  and  papers.^  They  will,  under  proper  circumstances,  examine 
the  records^,**  papers  or  docket  entries  ^  on  file  in  a  case  either  siui  sponte,^  or  at 
the  suggestion  of  counseh"  Facts  so  ascertained  will  be  taken  as  proven ;  ^" — 
it  being  sufficient  that  the  record  or  papers  should  be  produced  ^'  and  identi- 
fied to  the  satisfaction  of  the  judge.^^ 

Own  Court;  Same  Case. —  It  will  not  be  necessary  to  prove  to  a  judge  the 
record  or  papers  in  a  case  before  him  for  trial,*®  whether  originally  tiled  in  his 
own  court  or  transmitted  from  another.*"*  He  will,  as  a  rule,  judicially  notice 
their  existence  '^  and  any  facts  which  appear  on  their  inspection,***  either  as 
endorsements  of  the  date  of  filing,**^  amount  of  claim,*'*  and  the  like.     The 


99.  Powell  V.  Spriugbton  Lumber  Co ,  12 
Idaho  723,  88  Pac.  97  (1900);  Bonney  v. 
McClelland,  138  111.  App.  449,  judg.  atf'd  235 
ill.  259,  86  N.*E.  242   (1908). 

1.  Kindel  v.  Le  Bert,  23  Colo.  385,  48 
Pac.  641,  58  Am.  St.  Rep.  234  ( 1897 ) . 

2.  Sweeney  v.  Stanford,  00  Cal.  362  (1882)  ; 
Kindel  "v.  Le  Bert,  supra :  Gudgeon  v.  Casey, 
62  111.  App.  599  (1895);  Rout  v.  Xinde.  118 
Ind.  123,  20  N.  E.  704  ( 1888)  ;  1  Chamb.,  Ev„ 
§  u81  and  casea  cited. 

8,  Newell  v.  Newton,  supra. 

4.  1  Chamljerlayne,  Evidence,  §§  682-690. 

5.  Hollenbach  v.  Schnabel,  101  Cal.  312, 
36  Pac.  872,  40  Am.  St.  Rep.  67  (1894); 
Waterbury  Nat.  Bank  v.  Heed,  231  111.  246, 
83  N.  E.  188  (1907);  Stewart  v.  HoBengren, 
66  Neb.  445,  92  N.  VV.  586  (1902)  ;  1  Chamb., 
£v.,  §  682  and  cases  cited. 

6.  Dewey  v.  St.  Albans  Trust  Co..  60  Vt. 
1,  12  Atl.  224,  6  Am.  St.  Rep.  84  (1887). 

7.  Dewey  v.  St.  Albans  Trust  Co.,  supra. 

8.  Denny  v.  State,  144  Ind.  503,  42  N.  E. 
929,  31  L.  R.  A,  726   (1895). 

9.  Denny  v.  State,  supra. 

10.  Neville  v  Kenny,  125  Ala  149,  28  So. 
452,   82  Am.   St.   Rep.   230    (1899). 

11.  Watkins  v.  Martin,  69  Ark.  311,  65  S. 
W.  103,  425   ( 1901 ) . 


12.  Hollenbach  v.  Schnabel,  supra;  McGuire 
V.  State,  76  Miss.  504,  25  So.  495  (1898). 

1?.  Bailey  v.  Kerr,  180  HI.  412,  54  N.  E. 
165  (1899);  State  v.  Bowen,  16  Kan.  475 
( 1876) ;  Pittel  v.  Fidelity,  etc.,  Ass'n,  86  Fed. 
255  (1898)  ;  1  Chamb.,  £v.,  §  683  and  cases 
cited. 

14.  Boteler  v.  State,  8  Gill  &  J.  (Md.)  359 
(1836).  For  example,  the  probate  papers 
relating  to  a  given  estate  in  connection  with 
which  the  litigation  in  suit  arises.  Knight 
V.  Hamaker,  40  Or.  424,  67  Pac.  107   (1901). 

15.  Hollenbach  v.  Schnabel,  supra;  Taylor 
V.  Adams,  115  111.  570,  4  N.  E.  837  (1886)  ; 
State  V.  Postlewait,  14  Iowa  446  (1862); 
Stewart  v.  Rosengren,  supra. 

16.  World's  Columbian  Exposition  Co.  v. 
Lehigh,  94.  111.  App.  433  ( 1900)  :  State  v. 
Thomas,  74  Kan.  360,  86  Pac.  499  (1906); 
State  V.  Ulrich,  110  Mo  350.  19  S  VV.  656 
(1892)  ;  Farmers'  L.  A  T.  Co.  v.  Hotel  Bruns- 
wick Co.,  12  App.  Div.  (N.  y.)  628,  42 
N.  Y.  Supp.  693  (1896);  1  Chamb.,  Ev.,  § 
683  and  cases  cited. 

17.  Chapman  v.  Currie,  51  Mo.  App.  40 
(1892) ;  Fellers  ▼.  Lee,  2  Barb.  (N.  Y.)  488 
(1848). 

18.  Chicago,  etc.,  R.  Co.  y.  Minard,  20  111. 
9    (1858). 
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judge  will  know  judicially  any  fact  that  can  be  gathered  from  the  face  of  the 
record  or  papers.** 

Own  Court  Other  Cases. —  Courts  do  not  generally  take  judicial  notice  of 
the  records  in  other  cases  than  that  on  trial  ^  as  it  is  deemed  better  for  the 
parties  themselves  to  submit  what  evidence  they  consider  material,  although 
this  is  sometimes  done  in  cases  of  great  notoriety  **  or  in  actions  in  remJ^^ 
^Supplementary  proceedings  are  treated  as  part  of  the  main  case  and  noticed 
only  when  growing  out  of  the  same  case  as  is  on  trial. ^* 

Other  Courts. —  For  still  stronger  reasons  courts  do  not  take  judicial  notice 
of  the  records,  papers,  etc.,  of  other  courts,'^"*  unless  such  knowledge  is  required 
by  statute.^*  So  state  courts  do  not  take  cognizance  of  the  proceedings  of  fed- 
eral courts  ^*  and  federal  courts  do  not  know  judicially  the  proceedings  of  state 
courts,^^  and  courts  do  not  know  judicially  of  the  proceedings  in  courts  outside 
of  their  jurisdiction. 

Signatures  and  Seals. —  The  seal  of  a  court  of  admiralty  being  of  interna- 
tional jurisdiction  will  be  recognized  in  all  other  courts  **  and  a  state  court  will 
judicially  know  the  signature  and  seal  of  federal  courts  ^  and  federal  courts 
judicially  know  the  signature  and  seal  of  state  courts  ^  and  even  the  official 
aeal  and  signature  of  notaries  public  have  been  judicially  noticed.^* 

19.  State  V.   Keaner,  72  Kan.  87,  82  Pac.  M.  HaU  v.   Cole,   71   Ark.   601,   76   S.   W. 

7^  (1»05)  ;  George  v.  State,  59  Neb.  163,  80  1067   (1903). 

X.  W.  486    (1899);   Blum  v.  Stein,  68  Tex.  85.  Ohm  v.  San  Francisco  (Cal.  1890),  25 

608  (1887) ;   1  Chamb.,  Ev.,  §  683  and  cases  Pac.  155. 

cited.    For  example,  defects  on   the  record.  86.  A  state  court  cannot  take  judicial  notice 

^Ute  T.  Ulrich,  aupra;  Searls  v.   Knapp,  5  of  bankruptcy  proceedings.     Tube  City   Min- 

>.  D.  326,  58   X.   W.  807,  49  Am,   St.   Rep.  ing  &  Milling  Co.  v.  Otterson,  16  Ariz.  305, 

><73   (1894).     But  not  acts  in  pais  concern-  146  Pac.  203,  L.  R.  A.   1916  E  303    (1014). 

ing  a  cause.     Foster  v.  Chicago,  etc.,  R.  Co.,  87.  Stewart  v.  Masterson,  131  U.  S.  151,  9 

i(l  Tex.  Civ.  App.  476,  31  S.  W.  529   ( 1895).  S.  Ct.  682,  83  L.  ed.  114   (1888). 

SO.  Lake  Merced  Water  Co.  v.  Cowles,  31  88.  Lincoln  v.  Battelle,  6  Wend.    (N.  Y.) 

'al.  214   (1866).  476   (1881). 

2L  Story  v.  llman,  88  Md.  244,  41  Atl.  120  89.  Adams  v.  May,  33  Conn.  419  (1866). 

<1898).  80.  Turnbull    v.    Payson,    95    U.    S.    418 

9SL  Cushman    Co.    v.    Goddard,    37    C.    C.  ( 1877 ) . 

A.  221,  05  Fed.  664   (1800).  31.  Black  v.  Minneapolis  &  St  L.  R.  Co. 

as.  Lester  v.  People,  150  IlL  408,  37  N.  B.  (Iowa  1903),  96  N.  W.  984. 
1004  (1894). 
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judge  may  decline  to  know  fad,  364. 
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examination  by  judge,  366. 
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§  345.  Common  Knowledge.*^ —  Common  knowledge  is  general  knowledge.  It 
IS  the  knowledge  that  every  one  has.  The  subject,  as  has  been  intimated,  has 
no  special  relation  to  the  law  of  evidence.^     A  trial  at  law  takes  the  world  as 

1.  Chamberlayne,  Evidence,  §§  691,  692.         need  not  be  proved."    South  k  N.  Ala.  R.  R. 
8.  "  All  men  know  them  and  therefore  they      Co.  v.  Wood,  74  Ala.  449  (1883). 
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185  Administrative  Aj>vantaoe8.  §§  346, 347 

a  whole  precisely  as  it  finds  it  With  only  a  small  portion  of  its  liappenings 
does  the  law  of  evidence  purport  to  deal.  These  it  calls  the  res  gestae.^  Only 
by  assuming  the  reality  and  correctness  of  common  knowledge  can  the  settle- 
ment of  what  the  res  gestce  are  and  what  they  mean  in  terms  either  of  fact  or 
law,  possibly  be  reached  within  any  reasonable  limits  of  time.  Indeed,  the 
requirement  of  silbstantive  law,  that  reason  must  be  employed  by  all  branches 
of  the  tribunal  exercising  administrative  or  judicial  functions,*  is  in  reality  in 
itself  equivaletit  to  and  involves  si  pennission  and  insistence,  that  the  common 
knowledge  of  the  community  should  be  used  equally  both  by  judge,  and  jury.  . 

§  346.  [Common  Knowledge] ;  Administrative  Advantages. ^ —  Were  the  foren- 
isc  use  of  common  knowledge  not  niecessary,  it  should  be  adopted  and  given  force 
and  extension  by  reason  of  the  marked  advantages  which  it  places  within  the 
reach  of  the  administrative  poweir^  of  a^  pjr§sidin(  judge.  Few  of , the  adminia- 
trative  duties  of  such  a  magistrate  are  more  impressive,  especially  for  the  expe- 
diting of  trials,  than  the  necessity  of  seeing  that  any  case  before  him  keeps 
constantly,  as  it  were,  turning  upon  its  hii^e.  That  is,  attention  should  be 
focused  at  all  times  on  proof  of  the  constituent  facts  or  set  of  such  facts  as  to 
which  the  parties  are  in  dispute.  The  jury  should  at  no  time  be  allowed  to 
digress  to  proof  of'  facts  which  all  persons  know  to  be  true,  or  as  to  which  the 
parties  do  not  care  to  enter  into  a  contest.  As  a  method  of  expediting  trials  • 
and  sustaining  meritorious  causes  in  an  appellate  court  ^  the  advantagies  of 
steadily  extending  the  forensic  use  of  common  knowledge  are  obvious.  The 
province  of  the  jury,  orderly  administration  and  preservation  of  the  rights  of 
the  parties  alike  require  that  the  judge  should  be  the  mouthpiece  of  the  mixed 
tribunal.  Facts  which  the  judge  rightly  regards  as  commonly  known  go  to  the 
jury  as  established,  without  further  proof,  and  the  judge  may  charge  the  jury 
to  that  effect.® 

§  347.  What  tmmleigt  Is  Common.^ — '■  The  test  of  what  knowledge  is  com- 
mon is  not  furnished  by  any  individual  judge  or  any  particular  jury.  Xeither 
of  these  judicial  tribunals  may  ever  have  heard  of  the  fact  claimed  to  be  ^*  com- 
monly known.*'  Their  ascertainment  may  require  a  long  course  of  laborious 
investigation.     Common  knowledge  eo^■ers  such  facts  of  notoriety  and  general 

S.  XeviUe  v.  Kenney,  125  Ala.  140,  28  So.  4.  Supra,  §  31,  6  supra,  §  170  et  aeq. 

4o2,  454    (1899).     "in  seeking  to  ascerUin  5.  1  Chamberlayne,  Evidence,  §§  603,  694. 

the  unknown  from  the  known,  a.  judicial  tri-  6.  Supra.  §  303  et  aeq. 

I'unal  18  called  on  to  uee.  apply,  reflect  upon,  7.  Campbell  v.  \A'ood,  116  Mo.  106.  22  S.  W. 

and  compare    a    great.  Inxly    of    farts    and  796    (1803);   Hunter  v.  New  York,  eto^  R. 

ideas  of  which  it  is  already  in  pQasession,  and  Co.,  116  X.  Y.  615,  23  N.  E.  9,  6  L.  R.  A. 

of  which   no  particle  of  *  evidence.'   strictly  246  (1889). 

90  called,  i*  ever  formally  prpf^ented  in  court.  8.  People  v.  Mayes,  113  Cal.  618,  45  Pac. 

And  then,  in  addition,  it. has  to  be  put  in  pos-  860    (1806);    State   v.   Laffer,   38    Iowa  422 

session  of  new  material,    .It  i?  this  necessity,  (1874). 

that  of  fnrnishinp  new  matter,  which  pives  9.  1  ChamberlayiiQ,   Evidence,   |  696.. 
owaftion  »or  rnles  pf  eyidence."    Thayer,  Pre- 
lim, Treat.,  270. 
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acceptance  as  the  ideal  judge  and  jury  should  know ;  —  the  knowledge  each 
would  have  if  he  were  a  perfect  representative  of  the  community.  The  tri- 
bunal, both  coyrt  and  jury/^  will  assume  such  facts  to  be  true,  without  evi- 
dence/^ unless  and  until  the  judge  demands  that  proof  be  furnished  as  to  them. 

§  348.  [What  Knowledge  Is  Common];  Knowledge  as  Affected  by  Jurisdic* 
tion.^2 —  Courts  of  general  jurisdiction  do  not  treat  as  matters  of  common 
knowledge  facts  of  merely  local  notoriety.  Within  limits  not  welV  defined,  and 
following,  in  part,  the  analog}'  of  the  court's  knowledge  of  law,  it  is,  as  a  rule, 
rather  the  community  for  which  than  the  cprnmunity  in  which  the  judge  is  sit- 
ting which  determines  the  range  of  the  facts  which  he  will  treat  as  common 
knowledge. 

§  340.  [What  Knowle^e  Is  Common];  Bestrieted  CommimitieB.^^ — On  the 

contrary,  facts  may  be  regarded  as  commonly  known  even  by  a  judge  of  gen- 
eral jurisdiction ;  —  provided  they  are  so  known  and  understood  in  a  limited 
community  with  which  the  judge  is  specially  familiar  and,  for  which,  in  a 
real  sense,  he  may  be  regarded  as  sitting.^* 

§  360.  [What  Knowledge  Is  Common] ;  Potential  Knowledge. ^<^ —  The  average 
community,  in  addition  to  facts  directly  known,  has  a  certain  knowledge  as  to 
the  reach  of  the  knowable,  especially  along  scientific,  historical  or  technical 
lines,  and  knows  where  reliable  information  concerning  them  is  stored.  As  to 
these  facts,  about  which  no  dispute  exists,  which  are  definitely  settled,  in  a 
particular  way,  the  easy  and  sensible  thing  for  a  court  to  do  is  what  any  intel- 
ligent person  would  do  in  his  private  affairs;  —  **  look  it  up"  in  an  encyclo- 
paedia, atlas,  scientific  treatise  or  other  work  of  standard  authority.  The 
knowledge  so  acquired  is  deemed  common  knowledge. 

§  351.  Oeneral  Notoriety;  Classes  of  Facts  so  Established;  Bes  Oetta.^^^ —  As 
elsewhere  stated  *^  use  may  be  made  of  common  knowledge  in  the  establish- 
ment of  facts  which  are  outside  the  necessity  for  strict  proof.  Where  the  fact 
in  question  is  one  of  the  res  gestcB,^^  or  a  probative  one  necessary  to  proof  of 


10.  Com.  V.  Peckham,  2  Gray  (Mass.)  514 
(1854)  (gin  intoxicating)  ;  Murdock  v.  Sum- 
ner, 22  Pick.  (Mass.)  1.56  (183f));  Spengler 
V  Williamp,  67  Mim.  1,  6  So.  613  71889)  (at- 
tractiveness to  children  of  loosely  piled  lum- 
ber). 

11.  State  V.  Main.  69  Com.  12.3,  37  Alt.  80, 
hi  Am.  St.  Rep.  30,  .36  L.  R.  A.  623  (1807)  : 
State  V.  Downp,  148  Ind.  324,  47  X.  'E.  670 
(1897):  King  v.  Oallun.  109  U.  S.  99,  3  S. 
Ct.  8.5.  27  L.  ed.  870  (1883V 

12.  1   Chamberlayne,   Evidence.  §  696. 
18.  1  (  hamberlayne,   Kvidence,  §  697. 

14.  rhiif»,  the  legal  profession  is.  to  a  cer- 
tain extent,  the  community  of  all  Judges.    It 


is  not  necessary  to  prove  to  a  judge  facts  of 
a  technical  nature  notorious  in  the  legal  pro- 
fession. In  the  same  way  courts  dealing 
•ustomarily  with  special  subjects,  as  mari- 
time or  patent  cases,  regard  as  generally 
known  facts  commonly  agpreed  upon  among 
persons  experienced  in  the  particular  branch 
in  which  the  presiding  judge  is  himself  ex- 
pert. In  this  connection,  these  persona  con- 
stitute the  judge's  "community." 

15.  1   Lhamberlayne,  Evidence,  §  698. 

16.  1  Chamberlnyne,  Evidence.  §  700. 

17.  f^upra.  §  .346. 

18.  Supra,  §  31.    Moore  v.  State,  126  Ga. 
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the  res  gestce,^^  a  fortiori  where  it  is  a  constituent  fact,  either  party  is  entitled 
to  insist  within  the  limits  prescribed  by  reason,  that  proof  shall  be  furnished  as 
to  its  existence.  It  is  not,  therefore,  established  by  the  use  of  common  knowl- 
edge. 

§  362.  What  Facts  Arc  Covered  by  the  Bule.^ — "  Courts  will  not  pretend  to 
be  more  ignorant  than  the  rest  of  mankind."  ^^  Speaking  broadly,  the  entire 
range  of  human  knowledge  commonly  accepted  as  true  in  the  community  for 
which  the  court  sits  is  regarded  by  it  as  generally  known  amd  its  correctness  is 
assumed  in  dealing  with  the  res  gestas  which  are  proved  to  the  tribunal.^*  An 
attempt  to  classify  human  knowledge  in  this  connection  must  necessarily  be  in 
a  sense  arbitrary.  It  falls  naturally,  however,  into  certain  broad  divisions, 
distinct  as  a  whole,  though  often  indistinct  in  outline  of  boundary  from  cognate 
classes.  Such  are  facts  relating  to  (1)  nature;  (2)  science;  (3)  geography; 
(4)  human  ex|)erience;  (5)  social  life;  (6)  history;  (7)  business. 

§  363.  [What  Facts  Are  Covered  by  the  Bnle];  Nature.^^ — Notorious  facta 
regarding  the  order  of  nature  need  not  be  proved.  The  natural  order  of  events, 
so  far  as  invariable,^^  and  obvious  to  conunon  apprehension  are  commonly 
known.**^     Of  this  nature  is  the  succession  of  the  seasons. *• 


414,  55  S.  E.  327  (1906)  (former  county 
prohibited  sale  of  liquor). 

—  Chase  v.  Maine  Cent.  R.  Co.,  77 
Me.  62,  52  Am.  Rep.  744  (1886);  Huntress 
▼.  Boston,  etc.,  R.  Co.,  66  N.  H.  185,  34  Atl. 
154,  49  Am.  St.  Kep.  600  (1890). 

—  Reynolds  v.  New  York  Cent., 
etc.,  R.  Co.,  58  N.  V.  248  (1874)  ;  Minnesota 
V.  Barber,  136  U.  S.  313  ( 1800) .  On  a  crim- 
inal proceeding  for  receiving  stolen  eotton, 
the  court  will  not  dispense  with  proof  that 
cotton  is  a  thing  of  value.     Wright  v.  State, 

1  Ga.  App.  158,  67  S.  E.  10.50  (1907).  "A 
matter  which  could  legitimately  be  tlie  sub- 
ject of  inquiry  in  a  court  could  not  ^ell  be 
said  to  be  so  well  established  and  to  have 
acquired  such  notoriety  as  to  come  within 
the  judicial  knowledge  of  the  court.'*  Chi- 
cago, etc.,  R.  R.  v.  Champion  (Ind.  1892), 
32  X.  E.  874.     But  sefe  aiKo  Com.  v.  Peckham, 

2  Gray    (Mass  )    514    (18.54)     (gin)     (intoxi- 
eating  quality  of  certain  liquor ) . 

19.  .Si/pra,  §  34;  Tunni«on  v.  Field,  21  111. 
108  (1850):  Shiverick  v.  Gunning  Co.,  68 
Neb.  29,  78  \.  \V.  460  (1899).  "This  fact 
ought  to  have  tieen  proved,  and  not  been  thus 
assumed  by  the  court  as  a  historical  fact,  of 
which  the  court  could  take  judicial  notice/' 
Simmons  v.  Trumbo,  9  W.  Va.  358    (1876). 

to.  1  Cbamberlayii«,  Evidence,  §  702. 


21.  Fisher  v.  Jansen,  30  111.  App.  91 
(1888). 

22.  —  Jamfeson  v.  Indiana  Natural 
Gas,  etc.,  Co.,  128  Ind.  655,  28  N.  E.  76,  12 
L.  R.  A.  652  (1891). 

—  Com.  V.  Pear,   183  Mass. 
242,  66  X.  E.  719  (1903). 

—  Gilbert  v.  Flint,  etc.,  R.  Co., 
51  Mich.  488,  16  N.  W.  868,  47  Am.  Rep.  592 
(1883) ;  Howard  v.  Moot,  64  N.  Y.  262  [af- 
firming  2  Hun  475,  5  Thomps.  &  C.  89] 
(1876). 

23.  1  Chamberlayne,  Evidence,  §§  703-732. 

24.  Seufferle  v.  MacFarland,  28  App.  Cas. 
(D.  C.)  94  (1906)  ;  Rex  v.  Luffe,  8  East  193, 

9  Rev.  Rep.  406  (1807).  "The  natural  laws 
of  which  courts  take  judicial  notice  are  such 
as  are  of  uniform  occurrence  and  invariable 
in  their  action."  Chicago,  etc.,  R.  R.  v. 
Champion  (fnd.  1892),  32  N.  E.  874  (mo- 
tion of  a  freight  car  under  given  conditions). 
The  effect  of  placing  obstmctions  in 
streams,  »o  far  as  uniform,  will  he  commonly 
known.  Tew^ksbury  v.  Schulenberg,  41  Wis. 
584   (1877)    (damsV 

25.  Lake  Shore,  etc.,  R.  Co.  v.  Miller,  ^5 
Mich.  274,  292  (1872) ;  Burwell  v.  Brodie.  134 
X.  C.  .540,  47  S.  E.  47  0904)  (planting 
time). 

96.  Tomlinson  r.  Greenfield,   31   Ark.  657 


§  353 
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In  other  words,  the  physical  world,  the  operation  of.  the  established  laws  of 
nature,^"  including  the  application,  in  a  familiar  fonn,  of  combustion,^* 
force,^®  gravitation,^"  momentum,'**^  are  not  proper  subjects  of  special  knowl- 
edge ;  —  or,  as  is  usually  said,  to  be  proved  by  expert  testimony. 

Regularly  recurring  and  approximately  uniform  succession  of  weather  con- 
ditions, as  heavy  rains  at  a  particular  season  of  the  year,^^  may  be  a  subject  of 
common  knowledge.  But  mere  maxims  of  personal  experience  —  as  that  a 
foggy  night  is  followed  by  a  f o^y  morning  ^^ —  must  be  established  by  proof. 

The  operation  of  natural  laws,  fairly  invariable  in  their  action,  may,  as  in 
case  of  the  action  of  water  in  running  streams,  under  varied  common  condi- 
tions,^** be  facts  of  notorietv. 

This  rule  includes  the  divisions  of  time  into  hours,  minutes,^*  etc.,  the  char- 
acteristic properties  of  matter  whether  solid  ^^  or  liquid,^"  including  intoxicat- 
ing liquors,"^®  distilled^®  or  fermented,*^  or  malt  ^^  as  beer,^^  lager  beer**  and 
medicines  ^*  or  wines,**^  and  so  also  of  gaseous  substances.*^ 

'(1876)  ;  Ross  v.  BosweU,  60  Ind.  235  (1877).  that  when  the  specific  gravity  of  a  log  be- 
See  also  Barber  Asphalt  Pav.  Co.  v.  City  of  comes  greater  than  that  of  water,  it  sinks 
Wahash  (Ind.  App.  1900),  86  N.  £.  1034;  to  the  bottom;  or  that  if  the  stream  has  any 
First  Nat.  Bank  v.  Rogers  (Okla.  1909 ) ,  103      considerable  current,  the  )og  is  apt  to  become 

embedded  in  the  bottom.  Whitman  v.  Muske- 
gon Log  Lifting  &  Operating  Co.,  152  Mich. 
645,  116  X.  W.  614,  15  Detroit  Leg.  K  383 
(1908). 

35.  Williamson  v.  Brandenberg,  6  Ind.  App. 
97,  32  N.  E.  1022  <1892);  Mcintosh  v.  Lee, 
57  Iowa  356,  10  N.  W.  896  ( 1881 ) ;  Bar  Har- 
bor First  Nat.  Bank  v.  Kingsley,  84  Me.  Ill, 
24  AU.  794  ( 1891 ) ;  Hedderich  v.  IState,  101 
Ind.  564,  1  N.  £.  47,  51  Am.  Rep.  768  (1884). 
Judicial  oognisanoe  is  not  taken  of  the 
hours  of  the  day  in  England.  Collier  t. 
Nokes,  2  C.  &  K.  1012,  5  Exch.  275,  61  E.  C. 
L.  1012   (1849). 

86.  Ware  v.  Chew,  43  N.  J.  £q.  493,  11 
Atl.  746  (1887)  (brick  waU) ;  VVorden's  Ap. 
peal,  71  Conn.  531,  42  Atl.  659,  71  Am.  St. 
Rep.  219  (1899)  (asphalt);  Newlin  t.  St. 
Louis  &  S.  F.  R.  Co.,  222  Mo.  375,  121  8.  W. 
125  (1909)  (rotting  of  wood);  Willis  t. 
Lance,  28  Or.  371,  43  Pac.  483,  487  (1896) 
(deflect  currents  of  air). 

87.  Wood  V.  North  Western  Ins.  Co.,  46 
N.  Y.  421  (1871). 

88.  Blatz  V.  Rohrbach,  116  N.  Y.  450,  22 
N.  E.  1049  (1889):  Johnston  v.  State,  23 
Ohio  St.  556  (1873).  To  the  contrary,  see 
State  V.  Biddle,  54  N.  H.  379  (1874).  See 
Garst  V.  State,  68  Ind.  101  (1879)  ;  Shaw  ▼. 
State,  56  Ind.  188  (1877);  Haines  v.  Hanra- 
han,  105  Mass.  480  (18T0).    The  courts  Will 


Pac.  582   (succession  of  seasons). 

Agricultural  seasons,  not  being  fixed  by 
dates,  cannot  be  judicially  known  with  pre- 
cision. Gove  V.  Downer,  69  Vt.  139,  7  Atl. 
463  (1886)   (pasture  season). 

27.  Cooper  v.  Mills  Coim^%  69  Iowa  350, 
28  N.  W.  633  n886)  (action  of  currents). 
Judicial  notice  must  be  taken  of  the  primary 
physical  laws.  Bome  Ry.  1,  Light  Co.  v.  Keel, 
3  Ga.  App.  769,  60  8.  E.  468  (1908). 

28.  Boothby  v.  I^ocasee,  94  Me.  302,  47  Atl. 
916  (1900)  (fire) ;  Welch  y.  Franklin  Ins.  Co., 
23  W  Va.  288  (1883). 

88.  Golson  v.  State,  124  Ala.  8.  26  So. 
975  (1899)  (bullet);  Richardson  v.  Eureka, 
96  Cal.  443,  31  Pac.  458  (1892)  settling  of 
building) ;  Weane  v.  Keokuk,  etc.,  R.  Co., 
45  Iowa  246  (1876);  Passmore  v.  Passmore, 
60  Mich.  463,  27  N.  W.  601    (1886). 

80.  Paducah  St.  R.  Co.  v.  Graham,  15  Ky. 
L.  Rep.  748  (1894)    (fall  from  car). 

81.  Chicago,  etc.,  R.  Co.  v.  Lewandowski, 
190  111.  301,  60  N.  £.  497  (1901)  (train  of 
cars). 

88.  Elser  v.  Village  of  Gross  Point,  223  111. 
230,  79  N.  E.  27   (1906). 

88.  Texas  &  N.  O.  R.  Co.  v.  Langham  (Tex. 
Civ.  App.  1906),  95  S.  W.  686. 

34.  Morton  v.  Oregon  Short  Line  Ry.  Co., 
48  Or  444,  87  Pac.  151,  7  L.  R.  A.  (N.  S.) 
344  (1J906)   (freshet).    It  need  not  be  proved 
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§  354.  [Wliat  Facts  Are  Covttti  by  the  Bole] ;  Science.*^ —  f^^  ^^jg  ^i^  ^q. 
eludes  matters  of  science  **®  like  mathematics,'*®  standards  of  measure,^'*  valne  ^^ 
and  weight,'^  the  facts  of  the  almanac  ^^  showing  the  movements  of  the  heav- 


Uke  judicial  notice  of  the  fact  that  spiritu- 
ous and  vinous  liquors  Buch  as  whisky, 
brandy,  wine,  rum  and  giu,  as  well  as  malt 
liquors  like  beer  and  ale,  are  intoxicating,  but 
the  court  cannot  take  notice  that  a  new- 
drink  called  "  Malt  Mead  is  intoxicating 
when  it  has  not  become  so  well  known  as  to 
have  a  reputation  in  the  community.  Gour- 
ley  V.  Common  weal  til,  140  Ky.  221,  131  S.  W. 
34,  48  L.  R.  A.   (X.  «.)   315   (1010). 

89.  Hodge  v.  State,  116  Oa.  852,  43  S.  E. 
255  (1902);  Schlicht  v.  State,  56  Ind.  173 
(1877);  Com.  v.  Morgan,  149  Mass,  314,  21 
X.  E.  369   (1889). 

40.  State  v.  McLafferty,  47  Kan.  140,  27 
Pac.  843  ( 1891 ) ;  State  v.  Scha^fer,  44  Kan. 
W),  24  Pac.  92  (lH90j  ;  State  v.  Crawley,  75 
Miss.  919,  23  So.  &!>rj  (1S98);  Eureka  Vine- 
gar Co.  V.  Gazette  Printing  Co.,  35  Fed.  570 
(1888). 

41  Wiles  V.  State,  33  Ind  206  (1870).  See 
also  State  v.  Gill,  89  Minn.  502,  95  N.  VV. 
449  «1903). 

Halt  liquor  is  commonly  known  to  be  a 
general  term  for  an  alcoholic  .beverage  pro- 
duced merely  by  the  fermentation  of  malt  as 
o)posed  to  those  obtained  by  the  distillation 
Of  malt  or  mash.  Marks  v  State  ( Ala. 
1909),  48  So.  864  [citing  Allred  v.  Sute,  89 
Ala.  112,  8  So.  56  (1889)  ;  Tinker's  Case,  90 
Ala.  647,  8  So.  814   (1880)]. 

4a.  yctc  yorAr.— Blatz  v.  Kohrbach,  U6 
S.  Y.  4.50,  22  N.  E.   1049    (1889). 

Rhode  f aland.— iitAte  v.  Beswick,  13  R.  I. 
211.  220  (1880). 

43.  State  v.  .Morehead,  22  R  I.  272,  47  Atl. 
545  (1900);  State  v.  Rush,  13  R.  I.  198 
(1881).  State  v.  Kibling,  63  Vt.  636,  22 
Atl.  613  (1891).  But  see  Tinker  v.  State,  90 
Ala  647  (1890);  Rau  v.  People,  63  X.  Y. 
277  (1875).  See  also  Smith  v.  SUte,  113 
Ga.  758.  39  S.  E.  249    (1901). 

Whether  bitten,  tonics  or  other  compounds 
are  intoxicating  is  a  question  of.  evidence. 
State  V.  Gregory,  110  Iowa  624,  82  X.  W.  335 
11900). 

44.  Intoxicating  Liquor  Cases,  25  Kan.  751, 
37  Am.  Rep.  284  (1881);  Mitchell  v.  Com., 
106  Ky  602,  61  S.  W.  17,  21  Ky.  L.  Rep.  222 
(1899)  (Jamaica  |ri nger):  State  v.  Muncey, 
28  W.  Va.  494  ( 1S86)   (essence  of  cinnamon)* 


See  also  Robers  y.  State,  4  Ga.  App.  207,  60  S. 
£.  1082  (1908) ;  Mason  v.  State,  1  Ga.  App. 
534,  58  S.  E.  139  (1907). 

45.  Iowa. —  State  v.  Curley,  33  Iowa  359 
(1871). 

'  Korth  Carolina.—  State  v.  Packer,  80  N.  C. 
439  (1879)    (port). 

Pennsylvania. —  Hatfield  v.  Com.,  120  Pa. 
^t.  395,  14  Atl.  151   (1888). 

Vermont.—  Starace  v.  Rossi,  69  Vt.  303,  37 
Atl.   1109    (1897)    (Italian  sour  wine). 

Home-made  blackberry  wine  is  not  known, 
Judicially,  to  be  intoxicating.  Loid  v.  State, 
104  Ga.  726^  30  S.  E.  949  (1898). 

46.  .Jamiesou  v.  Indiana  Natural  Gas,  etc., 
Co.,  128  Ind.  555,  28  N.  E.  76,  12  L.  R.  A. 
652  (1891).  Judicial  notice  will  be  taken 
that  gas,  unlike  oil,  cannot  be  brought  to  the 
surface  and  stored  to  await  a  market,  but 
must  remain  in  the  ground,  and,  unless,  al- 
lowed to  waste  away,  taken  out  only  when 
producer  cap  find  a  customer.  Eastern  Oil 
Co.  v.  Coulehan,  65  VV.  Va.  531,  64  S.  E.  836 
(1909).  See  also  Indiana,  etc..  Gas  Co.  v. 
State,  158  Ind.  516,  63  N.  JE.  220,  222  (1901). 
That  gas  pipes  always  leak  is  not  a  subject  of 
judicial  cognizance.  Indiana,  etc.,  Co.  v. 
Jones,  14  Ind.  App.  55,  52  N.  E.  487   (1895). 

47.  1  Chamberlayne,  Evidence,  §  733-748. 
43.  Luke  v.  Calhoun  County,  52  Ala.  115 

(1875);  Poor  V.  Watson,  92  Mo.  App.  89 
(1901)  ;  Co.\  V.  Seyenite  Granite  Co.,  39  Mo. 
App.  424    (1890)    (gravitation). 

49.  Falls  V.  U.  S.  Saving,  etc.,  Co.,  97  Ala. 
417,  13  So.  25,  24  L.  R.  A.  174  (1892) :  Scan- 
Ian  v.  San  Francisco  Ry.  Co.  (Cal.  1898),  55 
Pac.  694. 

50.  Reid  v.  McWhinnie,  27  U.  C.  Q.  «.  289 
( 1868)  (a  pint  is  lees  than  five  gallons) .  No 
proof  need  be  offered  that  a  ten-cent  glass  of 
whiskey  contains  less  than  three  gallons. 
State  V.  Blands,  101  Mo.  App.  618.  74  S.  W. 
3  (1903) ;  Tison  V,  Smith,  8  Tex.  147  (1852). 

51.  Grant  v.  State,  89  Ga,  393,  15  S.  E. 
488  (1892);  McCarty  v.  State,  127  Ind.  223, 
26  N.  E.  665  (1890) :  Jones  v.  State,  39- Tex. 
Cr.  387,  46  S.  W.  260  (1898). 

59.  Mays  v.  Jennings,  4  Humph.  (Tenn.) 
102  (1843);  Hockin  v.  Cooke,  4  T.  R.  314 
(1791) ;  Reed  v.  McWTiinnie,  27  U.  C.  Q.  B. 
289  (1868).    See  also  Pataan  v.  White,  76 
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enly  bodies,^^  photography,?^  statistics  as  the  cqhsus  °^  and  moFtality  tables '" 
or  trade  ^^  tables  or  facts  of  public  health.^*^ 

§  366.  [What  Facts  Are  Covered  by  the  Bole] ;  Facts  of  Oeography.^^ —  The 

same  considerations  apply  to  facts  of  geography  "^  as  the  boundaries  of  a 
country  ''^  or  state  ^'^  and  other  political  divisions,'' "*  what  are  the  commercial 


Ale.  551  (1884)  ;  TisoD  v.  Smith,  8  Tex,  147 
(1852). 

53.  Dawkins  v.  Smithwick,  4  Fla.  158 
(1851);  People  v.  Chee  Kee,  61  Cal.  404 
(1882)  ;  Wilaon  v.  Van  Leer.  127  Pa.  St.  371, 

379,  17  Atl   1097,  14  Am.  St.  Rep.  854  (1889). 

54.  People  v.  Mayes,  113  Cal.  618,  45  Pac. 
860  (1896);  Case  v  Perew,  46  Hun  67 
(1887)  ;  Cincinnati,  etc.,  R.  Co.  v.  Worthing- 
ton,  30  Ind.  App.  663,  65  N.  E.  557,  66  N.  E. 
478  (1902)  (3:20  a.m.,  October  12tli,  not 
daylight).  It  will  be  known  that  in  the  lati- 
tude of  Illinois  5  o'clock  in  the  afternoon  of 
July  23d  is  about  two  hours  before  sunset. 
Falkeneau  Const.  Co.  v.  Ginley,  131  111.  App. 
399    (1907). 

55.  Luke  v.  Calhoun  County,  52  Ala.  115 
(1875);  Cowley  v  People,  83  N*.  Y.  464,  38 
Am.  Rep.  464  (1881)  ;  Udderzook  v.  Com.,  76 
Pa.  St.  340  (1874).  The  court  takes  judicial 
notice  of  the  fact  tliat  X-ray  machines  some- 
times cause  serious  burns.     State  v.  Lester, 

127  Minn.  282,  149  X.  VV.  297,  L.  R.  A.  1915 
D201    (1914). 

56.  Indiana. —  Whitley  County  v.  Garty, 
161  Ind.  464,  68  N.  E.  1012  (1903);  Hunt- 
ington V.  Cast,  149  Ind.  255,  48  N.  E.  1025 
(1898) ;  Stratton  v.  Oregon  City,  35  Or.  409, 
60  Pac.  905   (1900). 

57.  .Toliet  v.  Blower,  155  111.  414,  40  N.  E. 
619  (189.5)  :  People  v.  Life  Ins.  Co.,  78  NT.  Y. 

128  (1870)  (vital  statistics).  See  note. 
Bender  ed.,  165  N.  Y.  171:  Campbell  v.  York 
172  Pa.  205,  33  Atl.  879  (1896) :  Crouse  v.  R. 
Co.,  102  Wis.  196,  78  \.  W.  446   (1899). 

58.  Western  Assur.  Co.  v.  Mohlmann  Co.,  28 
C.  C.  A.  157,  83  Fed.  811  (1897)  (engineer- 
ing tables).  See  infra,  Jg  85nr  et  seq.  Gar- 
wood V.  R.  Co.,  45  H\tn' 129  (1887)  (mill- 
wright's tables);  Hatcher  v.  Dunn  (Towa 
1896),  66  S.  W,  1^05  (thermometer  used  in 
gauging  oils)  ;  Cherry  Point  Fish  Co.  v.  Vel- 
son,  25  Wash.  5i58,  66  Pac.  .5.5  (1901)  (tide 
tables  for  Puget  Sound)  :  Gallagher  v.  Ry. 
Co..  67  Cal.  16,  6  Pac   869   (188.->i. 

59.  The  cburt'will  take  judicial  noticJ»  of 
the  fact  that  the  Sweepings  of  the  streets 
contain  matter  infurious  tb  the  public  health. 
Savaniiah  v.  JoMiA/Y42  Ga.  40i),  831^.  £.  109, 


1..  K  A.  1915  C741  (1014).  The  court  may- 
take  judicial  notice  of  the  fact  that  hogs  when 
kept  in  narrow  limits  are  unclean  and  dan- 
gerous to  health  when  kept  in  a  cit^^  in  the 
ordinary  way.  Ex  Parte  Bolts,  Tex.  Crina. 
Rep,  154  S.  W.  221,  44  L.  R.  A.  (N.  S.)  629 
(1913).  The  court  cannot,  however,  refuse 
to  enjoin  the  operation  of  a  gas  holder  as  a 
nuisance  on  the  ground  that  it  knows  that  the 
escape  of  gas  from  it  is  a  diliiculty  which  ia 
temporary  and  can  be  remedied,  as  the  court 
should  depend  on  evidence  on  this  point.  Ro- 
mano V.  Birmingham  Railway,  Light  & 
Power  Co.,  182  Ala.  335,  62  So.  677,  46  L. 
R.  A.   (N.  S.)  642   (1913). 

60.  1  Chamberlayne,  Evidence,  §§  749-752 

61.  Trenier  v.  Stewart,  55  Ala.  458  (1876)  ; 
Bittle  V.  Stuart,  34  Ark.  224  (1879);  Wil- 
liams V.  State,  64  Ind.  553,  31  Am.  Rep.  135 
(1878) ;  Bell  v.  Barnet,  2  J.  J.  Marsh  (Ky.), 
516  (1829)  ;  U.  S.  v.  La  Vengeance,  3  liill. 
(r.  S.)  297,  1  L.  ed  610  (1796)  ;  Peyroux  v. 
Howard,  7  Pet.  (T.  S.)  324,  8  L.ed.  700 
(1833). 

68.  Cooke  y.  Wilson,  1  C.  B.  (X.  S.)  153, 
163  (1856)  (Colony  of  A'ictoria  not  in  Eng- 
land). See  also  Daly  v.  Old  (UUh  1909),  99 
Pac.  460  (extent  of  territory  named  in  con- 
tract). "  It  is  a  matter  of  which  this  Ciourt 
will  take  judicial  notice,  that,  by  law,  the 
country  is  divided  into  collection  districtt*  for 
internal  revenue  purposes,  and  in  some  states 
there  are  several  of  these  districtt^  with  defined 
geographical  boundaries."  U.  S.  v.  Jackson, 
104  U.  S.  41    (1881). 

68.  State  v.  Dunwell,  3  R.  T.  127  (18.>5)  ; 
Harrold  v.  Arrington,  64  Tex.  233  (1S85); 
Thorson  v,  Peterson.  9  Fed.  517,  10  Biss.  530 
(1881);  King  v.  American  Transp.  Co..  14 
Fed.  Cas.  Ko.  7,787,  1  Flipp.  I  (1^59^  ;  Top 
pan  v.  Cleveland,  etc.,  R.  Co.,  24  Fed.  Ca<. 
No.  14,099,  1  Flipp.  74  (1862).  Race  Tslanl 
is  in  the  jurisdiction  of  Illinois.  Gilbert  v. 
Moline  Water  Power  &  Mfg.  Co.,  19  lotra  319 
(1865)  :  Harvey  v.  Territory.  11  Okl.  156.  65 
Pac.  837  (1901)  ;  Hoytt  v.  Russell.  117  U.  S. 
401    (1885  V. 

64.  Linck  v.  Litchfield,  141  lU.  469,  31  K. 
E.  123   (1892). 


191 


What  Facts  CovEBEii. 


§  356 


centers  *•  and  natural  features  like  rivers,**  railroads,*^  distances  **  and  com- 
mon facts  about  counties^*'  cities/*  including  their  boundaries/*  streets  and 
blocks/^  even  in  case  of  foreign  cities/*  and  so  of  towns  '*  and  townships  ''^ 
in  the  jurisdiction  or  villages.** 


Maine. —  Harvey  v.  \>ayne,  72  Me.  430 
(I»81). 

inited  Siatea.--  V.  S.  v.  Jackson,  104  U.  S. 
41.26  L.  ed.  651    (L88I). 

€5.  Harmon  v.  Chicago.  110  ill.  400.  51 
Am.  iWp.  6»8  <1884)    (Chicago  river);  SUte 

V  Waliagh  Paper  Co.,  21  Ind.  App.  167,  48  N. 
K.  6.)H,  ol  X.  E.  f>49  (1898)  (Wabash  and 
.Miami  rivers).  See  alfto  ^^tate  v.  Jones.  11 
Ohio  Cir.  Dec  496  «  1900)  fjo'  parte  David 
Hon.  57  Fed  88:{  887  (1893)  ( laying  put  as 
the  site  of  a  cttv). 

66.  Walker  v.  Allen,  72  Ala.  456  (1882) 
(all  rivers  in  a  particular  (*ounty  are  of  fresh 
water).  Supperle  v.  McFarland,  28  App.  Cas. 
I  a  C.I  94  (1906)  (Potomac):  State  v. 
Southern  Ry.  Co.  jN.  C.  1906).  54  S.  E  294. 
No  part  of  the  Tallapoosa  river  is  in  the  city 
of  Montgomery.    City  Council  of  Montgomery 

V  Montgomery,  etc.,  Plankroad,  31  Ala.  76 
(1857).  See  also  Thosvold  v.  Hygland  (Neb. 
1»08),  116  N.  W.  971.  It  is  commonly  known 
that  the  Arkansas  and  Poteau  rivers  bound 
Ft.  Smith  on  the  west.  McKenne  v.  New- 
ton, 89  Ark.  564,  117  S.  W.  .-)53  (1909).  The 
court  knowfl  that  the  Snohomish  Hiver  flows 
into  Puget  Sound.  Vail  v.  McOuire  (Wash. 
1908),  96  Pac.  1042. 

67.  Hobba  r.  Memphis,  etc.,  K.  Co..  9  Heisk. 
(Tenn.)  873  ( 1872) :  Texas  A  N.  O.  Ry.  Co.  v. 
Walker  (Tex.  Civ.  App.  1906),  95  S.  W.  743: 
Miller  v.  Texas,  etc.,  R.  Co.,  83  Tex.  518,  18 
S.  W.  954  ( 1892) .  See  also  Patterson  r.  Mis- 
souri Pac.  Ry  Co.  (Kan.  1908),  94  Pac.  138. 
That  the  Missouri  Pacific  is  a  railroad  cor- 
poration engaged  in  interstate  commerce  may 
well  be  a  fact  of  judicial  knowledge.  State  v. 
MiRflouri  Pac.  Ry.  Co.,  212  Mo.  658,  111  S.  W. 
500  '1908). 

•8.  Bmson  v.  Clark,  161  111.  496,  38  N.  E. 
252  (1894);.  Williams  v.  Brown,  65  N.  Y. 
^^uppl.  1049,  53  App.  Div.  486  f  1900)  ;  Pearce 
T.  Ungfit,  101  Pa.  St.  507,  47  Am.  Rep.  737 
n882). 

•S.  f'onnerticut. —  State  v.  Powers,  25  Conn. 
48  11856). 

Illinois. —  Gooding  v.  Morgan.  70  111.  275 
(1873). 

\ic99achu9ett$. —  Com.  v.  Desmond,  103 
Mapfi.  445  (1869)    (Suffolk  county). 


70.  Baily  v.  Birkhofer.  123  Iowa  69,  98 
N.  W.  594  (1904):  Goodwin  v.  Appleton,  22 
Me.  453  ( 1843 ) ;  French  v.  Barre,  68  Vt.  667, 

6  Atl.  668  (1886)  ;  Woodward  v.  Chicago,  etc., 
R.  Co.,  21  Wis.  309    (1867). 

71.  De  Baker  v.  Southern  Cal.  R.  Co.,  106 
Cal.  257,  39  Pac.  610,  46  Am.  St.  Rep.  237 
(1895)  (river  often  mentioned  in  statutes); 
/»  re  Independence  Ave  Boulevard,  128  Mo. 
272,  30  S.  W.  733  ( 1896)  ;  Atchison,  T  &  S.  F. 
R.  Co.  v.  Paxton,  75  Kan.  197,  88  Pac.  1082 
(1907);  Houlton  t.  Chicago,  etc.,  R.  Co.,  86 
Wis.  59,  56  N.  W.  336  (1893). 

Preeise  .  boundaries  eannot  be  Judicially 
known  unless  established  bv  statute.  Boa- 
ton  v.  State,  5  Tex.  App.  383,  32  Am.  Rep. 
5i5  ( 1879) ;  Brune  v.  Thompson,  2  Q.  B.  789 
(1842)  (tower  of  London  not  known  to  be 
within  a  certain  city  line  in  London ) . 

78.  Certain  considerations  are  apt  to  affect 
the  judge's  action  in  any  particular  instance. 
( 1 )  Where  a  plan  has  been  recognized  by 
statute  the  facts  set  forth  in  it  will  be  more 
readily  known  [Whiting  v.  Quackenbush,  64 
Cal.  306  (1880) ;  S«ver  v.  Lyons,  170  111.  395, 
48  N.  E.  926  (1897):  Armstrong  v.  Cum- 
mlngs,  20  Hun  (X.  Y)  313  (1880)]  than 
when  established  by  dedication  or  a  munici- 
pal by-law.  [Diggins  t.  Hartshorne,  108 
Cal.  154,  41  Pac.  283  11895).]  (2)  Where 
judicial  knowledge  is  taken  of  streets,  etc.,  it 
is  rather  of  their  general  direction  [Brady 
V.  Page,  69  Cal.  52  ( 1881 ) ;  Canavan  v.  Stuy- 
vesant,  7  Misc.  (N.  V.)  113,  27  N.  Y.  Suppl. 
413  (1894);  Skelly  v.  New  York  El.  R.  Co.. 

7  Misc.  88,  27  N.  Y.  Suppl.  304  (1894)],  the 
existence  of  the  arrangement  itself  [McMas- 
ter  V.  Morse,  18  Cteh  21,  55  Pac.  70  (1898)] 
and  the  interrelations  in  position  of  the 
streets,  etc.,  to  each  other  [Diggins  v.  Harts- 
home,  108  Cal.  154,  41  Pac.  283  (1895): 
Brady  v.  Page,  69  Cal.  52  (1881);  Gardner 
V.  ciierhart,  82  111.  316  (1876),]  than  an 
attempt,  actually  to  know  of  the  true  poai- 
tioB  of  these  ways  on  the  surface  of  the 
ground  [Diggins  t.  Hartshorne,  108  Cal.  154, 
41  Pac.  283  (1895);  Shepard  v.  Shepard,  36 
Mich.  173  (1877)]  w  of  their  definite  rela- 
tions to  established  monuments  [Pennsylvania 
Co.  V.  Frana,  13  lU.  App.  91   (1883)    (inter- 
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§  356.  [W^t  F/tct8  are  Covered  by  the  Sulejj  Facts  of  HoBian  Experience  J  ^ 

—  TiuQ  brpad  inductions  of  experience  are  ''  assumed  as  tiutlis.  in  any  process 
of.  reasouing  bi'  the  mass  of  sane  mind^."  ^^  A  tribunal  legally  required  to 
render  judgments  according  to  reason,  must  know""  such  propositions;  and 
counsel  may  properly  use  them  as  a  basis  of  their  argiunent  to  the  jury.^'*  It 
has.  even  been  said  that  the  knowledge  is  not  optional;^* — the  use  of  sound 
reason  is  mandatory*  at  all  times  upon  the  tribunal. 

§  357.  [What  Facts  are  Covered  by  the  Bule];  Standards  of  Beasonable  Con- 
duct.^2 —  2'he  standards  of  conduct  which  experience  has  established  in  the 
community  are  known  to  its  courts.**'*     An  act  which  this  standard  of  experi- 


secliDU  of  a  street  with  a  railrpfid.  ipcation, 
not  noticed)],  ^  even  Uie  a«tuai  dititances 
between  the  8treet8  themselvQu.  [West  C-hi- 
cago  St.  l{.  Cq.  V.  Vandehouteo,  p8  111.  App. 
318  11895)  (Chicago). J  (3)  Facts  relating 
to  streets  widely  known,  beci^u^^e  {a),  in  a 
great  commercial  metropolis  [Poland  v.  Drey- 
fous,  48  1^.  Ann.  83,  18  So.  006  ( 18U6)  (New 
Oxleana)  ;  In  re  Cit,y  of  New  York,  06  N.  Y. 
guppl.  554,  48  Misc.  602  ( 1905)  (New  York)  ; 
Gruber  v.  New  York  City  K.  Co.,  53  Misc. 
•X.  V.)  322.  103  X.  Y.  Suppl.  216  (1007) 
(New  York  city)  ;  C'anavan  v,  Stuyvesant,  7 
Misc.  113,  27  N.  Y.  Suppl.  413  (1804)  (New 
York  city)],  (b)  long  established  [State  v. 
Kiith,  14  Mo.  App.  226  a883)  :  Breckinridge 
V.  American  Cent.  Ins.  Co.,  87  Mo.  62  tldSo) 
(less  well-known  streets,  or  their  direction, 
not  noticed).  See,  however,  Allen  v.  Schar- 
rlnghausen,  8  ulo.  App.  229  (1880)  (where 
CQgnizaoce  was  taken  of  a  street  number)], 
(c)  located  in  the  place  where  the  court  is 
actually  sitting  [State  v.  Ruth,  14  Mo.  App. 
226  (1883)  ],  will  be  known  by  the  court  as 
notorious. 

.4  Contrary  View. —  Several  jurisdictions 
have  peremptorily  declined  judicially  to  know 
tliese  ways  [Sever  y.  Lyons.  170  111.  .30;!,  4S 
X.  P:.  826  IJ897);  Baily  v.  Birkhofer.  123 
Iowa  50,  08  X.  \V.  504  n004);  KiU-hie  v. 
Catlin,  H6  Wis.  109.  .56  X.  \V.  473  (1803^1, 
and,  a  fortiori,  the  hQUse  numli^rinf;  on  tbem 
[Ritchie  v.  Catlin,  86  Wis.  100,  56  X.  W.  473 
(1803) J. 

(iradee. —  The  court  may  take  judi<'Lal  no- 
tice of  the  fact  that  many  sidewalks  in  the 
s^ate  have  a  grad^  of  more  thar\  thirteen  per 
cent.  Dou^an  v.  Seattle,  76  Wanh.  Hi  I,  1.36 
Rac.  1165,  61  L.  R.  A.  (X.  f^L)  214  ..1013). 

73.  Maese  v.  He^m^nn.  17  App.  Cai^.  (D* 
g.)  62  [affirmed  in  J83  U.  S.  572.  22  S.  Ct. 
91,46  L.  ed.  33*. j   (1JM)0)   (Las  Vegas  in  New 


Me.\ico)  ;  PhiUiiw  v.  llindley.  OS  X    Y   8uppi. 
423,   112  App,  Div.  283    (IVOO). 

74.  State  v.  Simpson.  01  Me.  83,  30  Atl. 
287  (1807);  Parker  v.  Burton,  .172  Mo.  85. 
72  S.  W.  663  (1003);  Wiunipiseogee  Lake 
Co.  V.  Young,  40  X.  H.  420,  420  (1860». 

75.  Kile  V.  Yellowhead,  80  III.  208  (1875) 
(coincide  with  sectional  lines)':  Wright  v. 
Phillips,  2  Greene  (Iowa)  101  (1S40):  Dcx- 
ter  V.  Cranston,  41  Mich.  448,  2  X  W.  674 
(1870).  The  e.xact  position  of  boundary  line 
and  facta  dependent  on  that  position  — 
whether,  for  example,  the  particular  town- 
ship is  or  is  not  within  a  given  county  — 
must  be  proved.  Backenstoe  v.  Wabash,  etc., 
R  Co.,  86  Mo,  402  ( 1885) :  Mayes  v.  8t.  Louis, 
etc.,  R.  Co.,  71  Mo.  App.  140  (1807).  But 
see  City  Nat.  Bank  v.  CnKMlkie-McCIeUand 
Commission  Co.,  03  Mo.  App.   123   (1002). 

76.  U.  S.  v.  Beel»e,  2  Dak.  292,  11  N.  W. 
50.1  (1880);  Chamberlain  v.  LUchfield.  56 
111.  App.  652  (JS04) ;  Shaw  v.  New  York,  etc.. 
R,  Co..  85  X.  Y.  Suppl.  »l,  85  App.  Div.  137 
(1003)  :  French  v.  Barre,  58  Vt.  567,  6  Atl. 
568  (1886);  Anderson  .v.  Com.,  100  Va.  860, 
42  S.  K.  865  (1002). 

77.  1  Chaml>erlayne,  Tvidence,  §  753. 

78.  J^ke  Shore,  etc.,  R.  Co.  y.  Miller,  25 
Mich.  274,  202  (1872). 

79.  Lake  Shore,  etc.,  R.  Co.  v.  Miller,  25 
Mich.  274.  202  (1872). 

80.  Philadelphia  R.  Co.  v.  Lehman,  56  Md. 
200  ( 1881) :  State  v.  Ungle,  128  Mo.  528.  31 
S.  W.  20  (1805). 

81.  Whatever  is  matter  of  common  knowl- 
ed}fe  and  experience,  courts  are  bound  to  rec- 
ognize Ciriflfith  V.  Denver  Consol.  Tramwn^* 
Co.,  14  Colo    App.  504.  61  Pac.  46   48  (1900). 

8S.  I  Chamlterlayne.  Evidence.  §  754. 

88.  Postal  Tel.  Cable  Co.  v.  .Jones.  1.33  Ala. 
217.  .32  .*<o.  500  ( lOon  ;.  \  ake  Shore,  etc.,  R. 
Co.  V.  Miller,  25  Mich.  274,  292.  <  1872). 
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What  Facts  Covered, 


§  858 


ence  unhesitatingly  stamps  as  unreasonable  will  be  kn(5wn  to  the  court  to  be 
30,*^  while  conduct  which  the  community's  standard  of  prudence  deems  permis- 
sible will  be  so  regarded  by  the  court.*^ 

§  358.  [What  Facts  are  Covered  by  the  Bule] ;  Facts  of  Social  Life.^®—  No 
proof  need  be  offered  of  facts  which  are  well  known  incidents  of  the  social  life 
of  the  community.  Courts  know  the  customary  methods  of  doing  business, 
prevalent  in  the  coimnunity.  These  will  be  regarded  as  notorious,^^  but  not  so 
of  local  customs/**  The  courts  know  also  what  is  customarily  known  by  per- 
sons of  average  intelligence  concerning  the  fine  arts,*®  gaming,^"  language  ®^ 
and  its  abbreviations,**^  and  the  meaning  of  words  ^^  or  phrases,®^  allusions  to 
well-known  literature^®*^*  and  the  state  of  the  mechanic  arts  ^  and  medicine.®^ 


84.  Griffith  v.  Denver  Consol.  Tramway  Co., 
14  Uio.  App.  504,  61  Pac.  46,  48  rl900); 
Tpington  v.  Corrigan,  69  Hun  (NY.)  320,  23 
X,Y.  Suppl.  4r>l  (1893)  (delay  of  twenty- 
nine  years  in  starting  to  build  a  church); 
Texas,  etc.,  H.  Co.  v.  Cox,  145  C.  S.  593,  12 
y  Ct.  9«5.  36  L.  ed.  829  (1892).  That  elec- 
tricity i8  a  dangerous  And  treacherous  agent, 
similar  to  gunpowder  or  dynamite  and  is  not 
to  lie  handled  with  a  low  degree  of  caution, 
is  a  fact  of  conunon  knowledge.  De  KallaAds 
V.  VVaahteiiaw  Home  Telephone  Co.,  153  Mich. 
2.5,  116  \.  \V.  564,  15  Detroit  Leg.  X.  337 
(1008). 

8«.  Gilbert  t.  Flint,  etc.,  R  Co.,  51  Mich. 
488,  li)  N.  VV.  S«H,  47  .Vm.  Rep.  592  (1883) 
(lesTing  a  box  freight  car  at  a  highway 
croHsing  | . 

86.  I  Chamberlayne,  Kvidence,  §§  755-782. 

87.  Citv  Klw-tric  St.  U.  Co.  v.  First  Xat. 
Exch.  Rank,  62  Ark.  33,  34  S.  \A  89,  54  Am. 
St  Rep.  282,  31  L.  R.  A.  535  (1896)  :  Pfeif- 
fnv.  Detroit  Bd.  of  Kducation.  118  Mich.  560, 
H  X.  \V  250,  42  L.  R.  A  536  (1898)  ;  Row- 
land V.  Miln,  2  Hilt.  150  (1858);  Watt  v. 
Hoch,  25  Pa.  St.  411  (1855):  John  O'Brien 
Umlier  Co.  v.  WilKrnson  (Wis.  1904),  101 
N.  \V.  1050;  r.  S.  V.  Arredondo,  6  Pet.  691, 
8  L.  wl.  547   (1832). 

88.  Sandcr!«  v.  Brown  (.\la.  1905),  39  So. 
"32  Ion  ale  .of  business  to  secure  covenant 
not  to  compete) :  SchuUz  v.  Ford  Bros. 
(Iowa  1906),   109  X.  W.  614. 

88.  Lumley  t.  Gye.  2  K  &  B.  216,  267,  17 
•bir  h27,  22  L.  J*  Q.  B.  463.  1  \Mcly.  Rep. 
432.  75  K.  C.  L.  216  (18.33)  :  Beck.  etc..  LHho- 
graphing  Co.  v.  Kvani^ville  Brewing  Co.,  25 
Ind.  Vnn  662,  58  K.  E:  859  (1900):  Adams 
Brp--^  o.  V.  Hoeing,  9  Ky.  L.  Rep.  814 
(1888/. 


90.  State  v.  Burton,  26  Tex.  420  ( I860') ; 
Salomon  v.  State,  2^  Ala.  83  (1856)  ;  Boul- 
lemet  v.  State,  28  Ala.  83  ( 1856)  ;  Lohman  v. 
State,  81  Ind.  15  (1881j. 

91.  Power  v.  Bowdle,  3  N".  D.  107,  64  N. 
\V.  404,  44  Am.  St.  Rep.  511,  21  L.  R.  A.  328 
( 1803 ) . 

99.  Sheffield  Furnace  Co.  v.  Hull  Coal,  etc., 
Co.,  101  Ala.  446,  14  So.  672  (1892)  ("  F.  O. 
B.");  Heaton  v.  Ainley,  108  Iowa  112,  78 
N.  W.  798  (1899)  ("acct.")  :  South  Missouri 
l^nd  Co.  V.  Jeffries,  40  Mo.  App.  360  ( 1890) 
C*Supt.").  That  '5x10,''  in  speaking  of 
shingles,  means  5  inches  wide  and  16  inches 
long,  is  a  matter  of  common  knowledge.  Bir- 
mingham &  A.  R.  Co.  V.  Maddox  &  Adams 
(Ala.  1908),  46  So.  780.  "0.  X."  signifies 
"order  notify."  Ala.  Gt.  So.  R.  Co.  v.  Or- 
gan Power  Co.  (Miss.  1908),  46  So.  254  (ab- 
breviations ) . 

98.  Sinnott  v.  Colombet,   107  Cal.   187,  40 

Pac.  329,  28  L.  R.   A.  594    (^895):   Com.  v. 

Pear,    183  Mass.  242,  66  X.   E.   719    (1903) 

I"  vaccination  ")  ;  Simpson  v.  Press  Pub.  Co., 

53  Misc.  228,  67  X.  Y.  Supp?.  401   (1900). 

94.  I^mpton  v.  Haggard,  3  T.  B.  Mon. 
(Ky.)  149  (1826):  Hoare  v.  Silverlock,  12  Q. 
B.  624,  12  Jur.  695,  17  L.  J.  Q.  B.  306.  64 
E.  C.  L.  624  (1848)  :  Clarke  v.  Fitch,  41  Cal. 
472  (1871):  Edwards  v.  San  »Tose  Printing, 
etc.,  Soc.,  99  Cal.  431,  .34  Pac.  128.  :<7  Am. 
St.  Rep.  70  (1893):  Oreent^eld  First  Xat. 
Bank  v.  Coffin,  162  Mass.  180,  38  X.  E.  444 
(1894). 

95.  Forbes  v.  King,  1  Dowl.  P.  C.  672 
( 1883) .  The  courts  will  take  the  same  knowl- 
edge  as  the  community  at  large  of  matters  of 
literature.  St.  Hubert  Guild  v.  Qufnn,  118 
X.  Y.  Suppl.  582.  64  Misc.  Rep.  3.36  (1909). 

96.  Phillips  V.  Detroit,  HI  U.  S.  604.  4  S. 
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The  court  knows  what  the  community  as  a  whole  knows  as  to  animal  *^  or 
human  ®^  life,  the  moral,^  mental  ^  or  physical  ^  nature  of  human  beings  and 
diseases/  or  vegetable'**  life.  The  court  also  knows  the  well  recognized  fea- 
tures of  politics,**  religion  '  or  the  general  amusements  **  of  the  people  or  their 
clothing,^  food,*"  household  conveniences,^^  the  payment  of  taxes,*^  the  use  of 
tobacco, ^^  the  value  of  property,*^  or  general  distribution  of  wealth.** 


(t.  580,  28  L.  ed.  532  (1883);  Parsons  v. 
Seelye,  100  Fed.  452,  40  C.  C.  A.  484  (1000) ; 
Heaton-PeniiiHular  Button-Fantener  Co.  v. 
Sch]ocfatmeyer,  69  Fed.  592  (1895);  Infra, 
§§  820,  902,  1988,  2404. 

97.  Com.  V.  Pear,  183  Maw.  242,  66  X.  E. 
719  (1003)   (vaccination). 

98.  Fisk  V.  Chicago,  etc.,  E.  Co.,  74  Iowa 
424,  38  \.  \V.  132  (1888);  Gilbert  v.  Flint, 
etc.,  R.  Co.,  51  Mich.  4llb,  16  N.  \V.  868,  47 
Am.  Rep.  592  (1883);  Meyer  v.  Krauter,  56 
N.  J.  L.  696,  20  Atl.  426,  24  L.  R.  A.  575 
U894). 

99.  Ricks  V.  Broyles,  78  Ga.  610,  3  S.  E. 
772,  6  Am.  St.  282  (1887). 

1.  Fonville  v.  State,  91  Ala.  39,  8  So.  688 
( 1890)  :  People  v.  Lou  Yeck,  123  Cal.  246,  55 
Pac.  984  (1899);  Gurley  v.  Butler,  83  Ind. 
501  (drunkenness  unfits  administrator  for 
his  trust)    (1882). 

ft.  Lake  Shore;,  etc.,  R.  Co.  v.  Miller,  25 
Mich.  274,  292  (1872);  Hunt  v.  Wing,  10 
Helske.   (Tenn.)    1.39  (1872). 

8.  Hunter  v.  New  York,  etc.,  R.  Co.,  116 
X.  Y.  615,  23  X.  E.  9.  6  L.  R.  A.  246  <  1889). 
The  court  does  not  judiciaUy  know  that  the 
employment  of  women  more  than  ten  hours  in 
one  day  is  not  injurious  and  not  a  proper  sub- 
ject of  police  regulation.  People  v.  Elerding, 
254  111.  570,  98  X.  E.  982,  40  L.  R.  A  89:^. 
Where  the  question  of  a  child's  ability  to  be 
of  service  is  in  isMie  and  the  court  is  doubt- 
ful the  jury  nhould  pasA  upon  it  and  the 
court  nhoiild  not  take  judicial  notice  of  the 
fact  that  a  child  three  years  old  of  vigorous 
health  is  of  no  value  for  his  services  to  his 
parents.  Many  precocious  children  of  very 
tender  years  have  shown  great  ability  in  vari- 
ous ways.  James  v  Central  of  Georgia  R., 
1.38  Ga  415,  75  S.  E.  431,  41  L.  R.  A.  (X.  S.) 
79.>   (1912). 

4.  Kiernan  v.  Metropolitan  L.  Ins.  Co^  13 
Mine.  (X.  Y.)  30.  34  N.  Y  Suppl.  95  (1895) 
(pneumonia).  See  also  Lidwinofsky%  Peti- 
tion. 7  Pa.  Dist.  188  (1898).  See  also  State 
v.  Fox.  <9  Md  514,  29  Atl.  601,  47  Am.  St. 
424   (1894)-. 


5.  Meyers  v.  Menter,  63  Xeb.  427,  88  N.  W*. 
662  (1902)  ;  Barr  v.  Cardiff  (Tex.  Civ.  App. 
1903),  75  S.  W  341;  Wetzler  v.  Kelly,  83 
Ala.  440,  442.  3  So.  747  (1888);  Person  v. 
Wright,  35  Ark.  169  (1879);  Garth  v.  Cald- 
well, 72  Mo.  622  (1880);  SUte  v.  Main,  69 
Conn.  123,  37  Atl.  80,  61  Am.  St.  Rep.  30,  35 
L.  R.  A.  623  ( 1897  ) . 

6.  State  v.  Lindahl,  11  N.  D.  320,  01  N.  W. 
950  (1902). 

7.  Smith  v.  Pedigo,  145  Ind.  361,  33  N.  E. 
777,  32  L.  R.  A.  838  (1896);  State  v.  So. 
Kingstown,  18  R.  I.  258,  273,  27  Atl.  599,  22 
L.  R.  A.  65  (1803)  (*  Seventh-day  baptists" 
do  not  work  on  Saturday) ;  State  v.  District 
Board,  76  Wis.  177,  44  X..VY.  967,  7  L.  R.  A. 
330  (1890). 

8.  State  v.  Maloney,  115  La.  498,  39  So. 
539  (1905)  ;  Ex  parte  Berry,  147  Cal.  523,  82 
Pac.  44  (  1905) ;  C.  S.  v.  Strauss,  Bros.  &.  Co., 
69  (  .  C.  A.  201,  136  Fed.  185  (1905)  ;  Sieberts 
V.  Spangler  (Iowa  1908),  118  N.  W.  292. 

9.  Wamser  v.  Browning,  King,  &  Co.,  95 
X.  Y.  Suppl.  1051,  109  App.  Div.  53   (1905). 

10.  People  V.  Meyer,  44  X.  Y.  App.  Div.  1, 
60  X.  Y.  Suppl.  415  (1899)  ;  People  v.  Hill- 
man,  58  X.  Y.  App.  Div.  571,  69  X.  Y.  Suppl. 
66.  15  X.  Y.  Cr.  394  ( 1901 )  ;  Brown  v.  Piper, 
91  U.  S.  37  (1875)  (ice  cream  free7er)  :  Pat- 
terson V.  V\'ena tehee  Canning  Co.,  53  Wash. 
15.).  101  Pac.  721    (1909). 

11.  Roljerts  v.  Bennett,  69  C.  C.  A.  633, 
136  Fed.  lf»3  (1905) ;  Moeckel  v.  C.  A.  Cross 
4  Co..  190  Mass.  280,  76  X.  E.  447  (1906). 
The  practice  of  lighting  fires  with  coal  oil  ie 
commonly  known.  Waters-Pierce  Oil  Co,  v 
Deselms.  212  V.  S.  1.59,  29  S.  Ct.  270  (n>0»)  : 
P.  Hoffmaster  Sons  Co.  v.  Hodges,  154  Mich. 
641,  118  X.  W.  484,  15  Detroit  Leg.  N.  926 
».908). 

1».  State  v.  Mutty,  39  Wash.  624,  82  Pac. 
118    (1905). 

18.  Austin  v.  State.  101  Tenn.  563.  48  S. 
W.  .30.5,  70  .4m.  St.  Rep.  703.  50  L.  R.  A.  47S 
[affirmed  in  179  C.  S.  343,  21  S.  Ct.  13?.  41 
L.  ed.  224]  (1898):  Kappe«  v.  CiM-  n'  Chi- 
cago, 119  111.  App.  436  (1903).     **  Cigara  are 
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§  SS8.  [What  Facts  are  Covered  by  the  Rule] ;  Facts  of  History.^^ —  Facts  of 
history  stand  in  much  the  same  position,  in  regard  to  practical  possibilities  of 
proof,  as  that  of  facts  of  science.*^  Certain  matters  of  recent  occurrence  of  a 
local  nature  may  at  times  be  established  by  witnesses  possessing  first-hand 
knowledge.  Other  facts  may  be  regularly  proven  by  persons  of  exceptional 
skill  and  training  from  the  use  of  original  documents  or  other  historical  data. 
In  exercising  his  right  to  make  proof  of  his  case  according  to  the  practical  pos- 
sibilities of  procuring  evidence  which  it  presents/*  a  party,  to  substantiate  an 
historical  fact,  must,  in  the  average  case,  rely  directly  or  indirectly,  upon  hear- 
say ;  —  either  as  presented  by  a  witness  who  has  examined  treatises  on  the  sub- 
ject or  by  production  of  the  twatise  itself.  The  natural,  and  at  times,  the 
necessary  resort  of  one  who  would  seek  knowledge  on  the  subject,  is  to  printed 
works  on  history.  These  being  excluded  as  evidence  of  the  truth  of  the  state- 
ments contained  in  them  by  the  rule  against  hearsay,^^  the  administrative  expe- 
dient is  adopted  of  treating  the  matter  as  one  of  common  knowledge  and  allow- 
ing the  use  of  the  book  to  refresh  the  memory  of  the  court  on  a  point,  in  many 
cases,  of  which  it  has  never  heard.  The  community  in  general  has  gained 
knowledge  of  certain  protruding  historical  facts  in  much  the  same  way,  to  wit, 
from  standard  treatises.  The  court,  in  like  manner,  in  the  absence  of  evidence 
to  the  contrary,  will  assume  the  knowledge  so  gained  as  correct  and  proceed  to 
act  judicially  in  accordance  with  it.  More  recondite  facts,  the  court,  ex  neces- 
Mtate  rei,  will  investigate  for  itself,  by  action  of  the  judge,  with  or  without  the 
assistance  of  the  parties.  The  operation  of  this  administrative  expedience,  sup- 
plementing the  common  knowledge  of  judge  and  jury,  may  cover  the  entire 
range  of  history,  sacred  or  profane ;  —  whether  of  the  world,  the  nation,  state, 
county  or  of  smaller  municipal  divisions,  cities,  towns,  parishes,  etc. 

For  example,  notorious  facts  of  the  world  history  will  be  noticed,  whether 
ancient  or  contemporaneous,^^  but  not  minor  facts.^^  The  courts  will  notice 
the  important  facts  of  the  history  of  their  own  nation  ^^  as  the  development 


manufactured    articles     familiar    to    every- 
body.'*   Com.  V.  Marzynftki,  140  Mas».  68. 

11  Rock  iBland  k  E.  I.  R.  Co.  v.  Gordon, 
1S4  ill.  456,  56  N.  E.  810  (1IKK»)  ;  Bradford 
V.  Cuiiard  Co.,  147  Masa.  56,  16  N.  E.  719 
(1888);  Head  v.  Hargrave,  105  U.  S.  45,  49 
(1881)  (expert  evidence  as  to  land  values). 
Court«  will  recognize  that  a  grossly  inade- 
quate price  is  merely  nominal.  York  v.  Lev- 
errtt  ^\la.  1909)  48  So.  684.    . 

15.  Central  of  Georgia  R.  Co.  v.  Wright, 
125  Ga.  589,  54  8.  E.  64  (1906).  What 
facts  may  not  lie  judicially  noticed,  specific 
iiwunre**.  See  note.  Bender  Ed.,  108  X.  Y. 
56.  Of  facts  concerning  the  operation  of  rail- 
roads.   See  note,  Bender  Ed.,  137  X.  Y.  302. 

16.  1  Chamberlayne,  Evidence,  §§  763*7808. 


17.  Supra,  §  698. 

18.  Supra,  §  334. 

19.  Infra,  §  2700. 

20.  Banco  de  Sonora  v.  Bankers'  Mut.  Cas- 
ualty Co.  (Iowa  1903),  95  N.  W.  232  (basis 
of  foreign  law) ;  Dowie  v.  Sutton,  227  111.  183. 
81  N.  E.  395  (1907)  (Boer  war);  Lnderhill 
V.  Hernandez,  168  U.  S.  18  S.  Ct.  83,  42  L.  ed. 
456  (1897)  (Venezuela)  ;  Sears  v.  The  Scotia, 
14  Wall.   (U.  S.)    170,  20  L.  ed.  822  (187,1). 

.21.  Hebblethwaite  v.  Flint,  115  N.  Y.  App. 
Div.  597,  101  X.  Y.  Suppl.  43  (1906);  City 
of  Chicago  v.  Gage,  237  111.  328,  86  X.  E.  .633 
1.908). 

22.  U.  8.  v.  Reynes,  9  How.  (C.  S.)  127, 
147,  13  L.  ed.  74  (18.50).  '*  The  court  will 
take  judicial  notice  of  the  leading  and  ,Gon- 
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of  commerce,^^  itr  action  in  foreign  affairs,^^  its  wars,^®  its  habits  and  cus- 
toms ^^'  and  the  general  coiirse  of  affairs  iu  important  periods  like  the  Civil 
War.^^  The  courts  know  also  the  history  of  their  own  state,^^  the  history  of 
land  titles,^^  and  industrial  development '^'^  such  as  the  establishment  of  tele- 
phones,'^^ mining  ''^  and  railroads  '^'^  and  the  recent  general  ^*  and  political  ^^ 
history  of  the  state,  including  that  of  the  great  national  parties^*'^^  the  results 
of  elections  ^"^  and  the  religious  history  ^^  of  the  state.     Even  county  history,^® 


trolling  events  in  the  history  of  the  country 
and  of  the  official  relations  of  the  principal 
actors  therein  to  the  government:  and,  in 
elucidation  thereof,  also  of  le^tii  important 
trant^actions  of  general  and  public  interest 
immediately  connected  therewith,  when  thev 
have  passed  into  commonly  received  authen- 
tic history."  De  Celis  v.  U.  S.,  13  Ct.  of 
Claims.  117  (1877);  Daggett  v.  Colgan,  92 
Cal.  53,  28  Pac.  51,  U  L.  R.  A.  474  (1891). 

28.  Wood  V.  Cooper,  2  Heisk,  441  (1871). 
Compare,  however,  Laird  v.  F'olwe.ll,  10  Heisk. 
92  (1872)  ;  Hart  v.  State,  55  Tnd.  509  (1877). 

«4.  Neely  v.  Henkel,  180  L.  S.  100,  21 
S.  Ct.  302,  46  L.  ed.  448  [affirming  103  Fed. 
631]  (1901):  U.  S.  v.  Reynes,  9  How.  (U. 
S.)    127,   13  L.  ed.,  73    (1850). 

25.  Maclane's  Trial,  26  How.  St.  Tr.  797 
<1797):  R.  De  Berenger,  3  M.  &  S.  67,  69 
(1814)  (**80  many  statutes  that  speak  of  a 
war  with  France");  La  Rue  v.  Kansas 
Mut.  L.  Ins.  Co.  (Kan.  Sup.  1904),  75  Pac. 
494   (1904). 

26.  Youngs  v.  Youngs,  130  111.  230,  22  X. 
E.  806,  17  Am.  St.  Rep.  313,  6  L.  R.  A.  548 
(1889);  Com.  v.  Whitney,  11  Cush.  (Mass.) 
477  (1853) ;  Williamson  v.  Freer,  L.  R.  9  C. 
P.  393,  43  L.  J.  C.  P.  161,  30  L.  T.  Rep. 
N.  S.  332,  22  Wkly.  Rep.  878  (1874)  ;  Robin- 
son V.  Jones,  L.  R.  4  Ir.  391  (1«79);  State 
V.  Chingren,  105  Iowa  169,  74  \.  W.  946 
(1808);  Marsh  v.  Colby,  39  Mich  626,  33 
Am.  Rep!  439  (1878)  ;  Zapf  v.  State.  11  Ind. 
App.  360,  39  X.  E.  171  (1894):  V"on  Mumm 
v.  Wittemann,  85  Fed.  966,  967  (1898): 
The  Conqueror,  166  V.  S.  110,  17  S.  Ct. 
510,  14  L.  ed.  937  (1896)  (before  November 
Ist). 

27.  Brooke  v.  Filer,  35  Ind.  402  (1871); 
Woods  V.  Wilder,  43  X.  Y.  164,  3  Am.  Rep. 
684    (1870). 

28.  Howard  v.  Moot.  64  X.  Y.  262  [affirm- 
ing  2  Hun  475]  (1876):  State  v.  Franklin 
County  Sav.  Bank,,  etc.,  Co.,  74  Vt.  246,  52 
Atl     1069    (1902). 

City  of  Paterson  v.  East  Jersey  Water 


Co.  (Ch.  1908),  70  Atl.  472.  Townsend  v. 
Trustees  of  Freeholders  and  Commonalty  of 
Town  of  Brookhaven,  89  N.  \'.  Suppl.  982,  97 
App.  Div.  316    (1904). 

80.  Funderburg  v.  Augusta  &  A.  Ry.  Co., 
81  S.  C.  141,  61  S.  E.  1075  (1908);  Xew 
York  (ent.  &  H.  R.  R.  Co  v.  Williams,  118 
X.  Y.  Suppl.  785,  64  Misc.  15  (1909)  ;  Jack- 
son Consol.  Traction  Co.  v.  Jackson  Circuit 
Judge,  155  Mich.  522,  119  N.  W.  915,  15 
Detroit  Leg.  X.  1081  (1909). 

81.  Wolfe  v.  Missouri  Pacific  Railway  Co., 
97  Mo.  473,  11  S.  W.  49,  3  L.  R.  A.  539,  10 
Am.  St.  Rep.  ;)31  (1888  K  quoted  in  Western 
Union  Telegraph  Co.  v.  Rowell  (Ala.  1907),  45 
So.  73,  80. 

32.  State  V.  Jacksonville  (Fla.  1904),  37 
So.  652  (phosphate)  :  State  v.  Indianapolis 
Gas  Co.  (Ind.  1904),  71  X.  E.  139;  SUte  v. 
Barrett  (Ind.  1909),  87  X.  E.  7. 

83.  Knowlton  v.  Xew  Y'ork,  etc.,  R.  Co.,  72 
Conn.  188,  44  Atl.  B  (1899);  Hart  v.  Balti- 
more, etc.,  R.  Co..  6  W.  Va.  336  (1873); 
Knowlton  v.  R.  Co.,  72  Conn.  188,  44  Atl.  8 
(1899)  ;  Miller  v.  Texan,  etc.,  R.  Co.,  83  Tex. 
518,  18  S.  W.  954  (1892)  ;  Chinn  v.  Chicago, 
etc..  R.  Co.,  100  Mo.  App.  576,  75  S.  W.  375 
(1903)  (live  stock  traffic  shows  yearly  in- 
crease ) . 

84.  Brooke  v.  Filer,  35  Ind.  402  (1871); 
Hill  V.  Baker,  32  Iowa  302,  7  Am.  Rep.  193 
(1872):  Douthitt  v,  Stinson,  63  Mo.  268 
(1876):  Jackson  County  v.  Arnold,  135  Mo. 
207,  36  S.  W.  662  (1806) :  Taylor  v.  Rennie, 
35  Barb.    (X.   Y.)   272    (1861). 

86.  State  v.  Metcalf  (S.  D.  1904),  67  L.  R. 
A.  331.  100  X.  W.  923. 

87.  In  re  Denny,  166  Ind.  104,  59  N.  E. 
359,  52  L.  R.  A.  722  ( 1901 )  ;  SUte  v.  StearnR, 
72  Minn.  200,  75  X.  W.  210  (1898). 

86.  State  v.  District  Board,  76  Wis.  177 
(1890):  Pfeiffer  v.  Board  of  Education,  118 
Mich.  560,  77  X.  W.  250,  42  L.  R.  A.  636 
(1898) :  State  v.  District  Board,  76  Wis.  177 
(1890). 

89.  flix   V.   Mix,   25   W.   Va.   481    (1885). 
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§  360 


officials,^  population  by.  ceii6u« .'^^  and  public  institutions^^  unless  of  minor 
character**  need  not  be  proved.  The  court  mav  also  know  the  commercial 
growth  of  cities  and  towns  **"'  but  not  minor  facts  in  connection  with  them  ** 
but  may  know  their  officials.** 

§  360.  [What  Facts  are  Covered  by  the  Bnle] ;  Facts  of  Business.^^ —  C'ourts 
regard  as  commonly  known  the  facts  relating  to  business  matters  generally 
accepted  as  true  in  the  community.  "  We  cannot  close  our  eyes,'*  say  the  Su- 
preme Court  of  the  United  States,  '^  to  the  well-known  course  of.  business  in 
the  country."'  *®  This  common  cour.se  of  business/^*  its  instrumentalities,  the 
distinctions  between  them  usually  made  in  various  branches,^**  and  the  changes 
which  have  taken  place  in  it,°*  are  matters  of  such  notoriety  and  generally 
recognized  importance  as  to  warrant,  and  in  a  sense,  require,  that  they  be 
treated  as  matters  of  common  knowledge.*^ 

(1872)  ( Hiiperintendent  of  streets);  Fleugel 
V.  Lard»,  lOS  Mich.  682,  66  N.  \V.  585  ( fsM) 
(marshal) ;  St.  Louis  v.  (ireely,  14  Mo.  App. 
578  (1883)  (Mtreet  eommissioiier)  :  Alford 
V.  State,  8  Tex.  App.  545  r  1880)  (marAhaY)  ; 
Fox  V.  Com..  81%  Pa.  Ht.  511  (1875)  (alder- 
men); Alford  V.  State,  8  Tex.  App.  545 
(1880)  (deputy  marMhal).  Rlit  nee  Hinimel- 
roann  v.  lluadley,  44  Cal.  213  (1872)  (deputy 
superintendent  of  streets ) . 

47.  1  Chamlierlayne,  Evidence,  §  800. 

43.  Rank  of  Kentucky  v.  Adams  Express 
Co.,  03  r.  S.  185  (1870). 

49.  Hart  v.  WaKhinjrton  Park  Chih,  K57 
111.  0,  41  X.  E.  020,  20  L.  R.  A.  402  (1805) ; 
Hone  V.  Provident  Fund  Society,  7  Ind. 
App.  580.  504,  34  X.  E.  830  (181>3)  (that  ap- 
plications for  insurance  are  usually  made  to 
agents  of  the  (*ompany) ;  City  of  Grand 
Rapids  V.  Rrandy.  105  Mich.  670,  64  X.  W. 
29.  32  L.  R.  A.  110  (1805)  (thieves  dispose 
Qf  stolen  articles  through  pawn  brokers  and 
junk  dealers) . 

50.  City  of  Kansas  City  v.  Rutt.  >'^  Mo. 
App.  237  (1001)  0)etween  wholcbaler  and 
manufacturer). 

51.  Gregory  v.  Wendell,  30  Mich.  337,  33 
Am.  Rep.  .300  (1878);  Wiggins  Ferr>'  Co.  v. 
Hiicago.  etc..  R.  Co.,  5  Mo.  App.  .347  \reter%ed 
in  73  Mo.  380,  .30  Am.  Rep.  510]  (1878); 
Sacalaris  v.  Eureka,  etc.,  R.  Co.,  18  Xev.  155, 
51  Am.  Rep.  737   (1883). 

58.  See  Farmers',  etc..  Rank  v.  Bntchers', 
etc..  Bank,  28  X.  Y.  481,  26  How.  Pr.  (X.  Y.) 
(1863). 

The  court  may  take  judicial  notice  d  the 
usual  method  of  operating  crematories.  (Ab- 
bey loind  k  Improvement  Co.  v.  Mateo,  167 


That  the  courts  of  a  given  county  were  open 
io  1801  and  1862  will  be  judicially  knmrn. 
Breckenridge  'Caonel  Coal  Co.  t.  Scott 
iTenn.  1008),  114  S.  W,  030. 

40.  .Veto  Jeney. —  Campbell  v.  Dewick,  20 
N.  J  Eq.  186  (1960)  (constable  serving  as 
tax  collector). 

Pennsylvania, —  Rauch  v.  Com.,  78  .Pa.  St. 
490  (1875)    (treaaurer). 

Wiiconsin, —  Martin  v.  Aultman,  80  Wis. 
150,  49   X.    W.   749    (1891)     (sheriff). 

41.  Thus,  where  it  is  claimed  that  the 
population  of  a  county  ia  in  reality  greater 
than  aa  given  by  the  cenaus,  the  fact  must 
!«  proved.  Funderlmrg  v.  Augusta  &  A. 
Ry.  Co.,  81  S.  C.  141,  61  S.  E.  1075   (1008). 

Actual  popnlation  is  uot  known  to  the 
court,  as  matter  either  of  common  or  judicial 
knowledge.  Adams  v.  Ehvood,  176  N.  Y. 
106,  68  N.E.  126  (1903). 

4S.  StaU  V.  TuUy  (Mont.  1904),  78  Pac. 
760. 

48.  Atkeson  v.  Lay,  115  Mo.  538,  22  S.  W. 
481  (1893)  (that  one  is  published).  .John- 
con  V.  Parke,  12  i:.  C.  C.  P.  170   (1860). 

44.  Bookman  v.  Xew  York  El.  R.  Co.,  137 
N.  Y.  302,  33  X.  E.  .33  [reversing  60  X.  Y. 
Super.  Ct.  493,  17  X  Y,  Suppl.  051]  (1893)  : 
Denegre  v.  Walker,  114  111.  App.  234  (1004) 
[deeree  affirmed,  73  .%.  E.  400  (T005)]  (Chi- 
cago). 

41.  Bogardns  v.  Trinity  Church,  4  Sandf. 
Ch.  (X.  Y.)  633,  724  (1847);  McKinnon  v. 
Bliss,  21  N.  Y.  206  (1860)  :  Chicago,  I.  &  L. 
Ky.  Co  V.  Town  of  Salem  (Ind.  1906),  76 
A.  E.  631,  634. 

41.  Hlflunelflumn  v.  Hoadley,  44  Cal.  213 
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§  361.  [What  Facts  are  Covered  by  the  Bule] ;  Evidence  of  Skilled  Witnets  not 
Beqnired.^^ —  The  jury  need  no  expert  assistance  as  to  the  methods  of  transact- 
ing ordinary  business  which  the  average  man  does  or  may  do,  or  has  occasion 
to  observe  understandingly  at  frequent  intervals.**  For  example,  general  fea- 
tures of  the  business  of  selling  lumber ;  **  or  running  wires, '^'^  are  too  well 
known  to  require  professional  aid,  though  as  to  the  more  technical  features  of 
the  business  a  different  rule  prevails.*** 

§  362.  [What  Facts  are  Covered  by  the  Bole] ;  Varions  Matters  Covered.*^ — 

No  proof  need  be  offered  of  notorious  facts  concerning  agriculture  *•  as  the 
characteristics  of  farm  animals,^*^  and  of  ordinary  farm  products,^ ^  stock  rais- 
ing,**^  banking,®^  building,®*  education,®*  and  insurance."®  The  same  rule 
covers  the  mechanic  arts,®*  mercantile  agencies,®**  and  mining,®*  but  not  minor 


Cal.  434,  139  Pac.  1068,  52  L.  R.  A.  (N.  SJ 
408  (1914). 

fS.  1  ('hamberUyne,  Evidence,  §  810. 

54.  Georgia  K.,  etc.,  Co.  v.  Hicks,  05  Ga. 
301,  22  S.  E.  613   (1894). 

55.  Baldwin  v.  St.  T^uis,  etc.,  R.  Co.,  68 
Iowa  37,  25  N.  W.  018  (1885)  (piling  lum- 
ber) ;  Brown  v.  Doubleday,  61  Vt.  523,  17  Atl. 
135  (1889)   (piling  bark). 

56.  Flynn  v.  Boston  Electric  Light  Co.,  171 
Mass.  305,  50  N.  E.  937  (1898)  (ankong 
trees ) . 

57.  Infra,  §  362. 

58.  1  Chamberlayne,  Evidence,  §§  811'-847. 

59.  Raridan  v.  Central  Iowa  R.  Co.,  69 
Iowa  527.  5.30    (1886). 

60.  Shubrick  v.  State,  2  S.  C.  21  (1870) 
(  *  sow " ) ;  State  v.  Abbott,  20  Vt.  537 
(184S)    ("steer"). 

61.  Putnam  v.  St.  Louis  Southwestern  Ry. 
Co.  of  Texas  (Tex.  Civ.  App.  1906),  94  S.  W. 
1102  (no  pears  or  apples^  on  trees  in  Jan- 
uary). Courts  know  that  it  requires  more 
than  a  month  to  raise  a  crop  of  cotton.  First 
Nat.  Bank  v.  Rogers  (Okl.  1909).  103  Pac. 
582. 

62.  Mathews  v.  Great  Northern  R.  Co.,  7 
N.  D.  SI,  72  N.  W.  1085  (1807). 

63.  Lewis,  Hubbard  &  Co.  v  Montgomery 
Supply  Co.  (W.  Va.  1006),  52  S.  E.  1017: 
Salt  Springs  Nat.  Bank  v.  Burton,  .>S  N.  Y. 
430,  17  Am:  Rep.  265  ( 1874)  :  I^ewis,  HuMuird 
&  Co.  V.  Montgomery  Supply  Co.  (W.  Va. 
1906),  52  S.  R.  1017  (in  cities  and  large 
towns  not  earlier  than  0  a.  m.) 

64.  Duby  v.  Jackson,  69  Minn.  342,  72  N. 
VV.  568  (1897)  ;  Doyle  v.  New  York.  60  N.  Y. 
Suppl.  120^  58<  App.  Div.  588   (1901);  Duby 


V.  Jackson,  69  Minn.  342,  72  N.  W.  668  ( 1897) 
( *'  crushed  stone  " ) . 

65.  In  re  Oxford  Rate  Poor-Rate,  8  E.  ft 
B.  184,  92  E.  C.  L.  184  (1867)  (University 
of  Oxford).  The  State  University  will  be 
known  to  be  at  Eugene.  Mayhew  v.  City  of 
Eugene  (Or.  1909),  104  P»c.  727;  People  v. 
Maxwell,  84  N.  Y.  Suppl.  947,  87  App.  Div. 
391  ( 1903)  (25  years) .  The  court  will  know, 
as  a  matter  of  common  knowledge,  that  by 
reason  of  these  changes,  one  competent  to 
teach  20  years  ago  is  not  necessarily  so  at 
the  present  time.  People  v.  Maxwell,  84  N. 
Y.  Suppl.  947,  87  App.  Div.  391  (1903) ;  Sin- 
nott  V.  Colombet,  107  Colo.  187,  40  Pac.  329 
(1896). 

66.  Williams  v.  Niagara  F.  Ins.  Co.,  50 
Iowa  561  (1879)  (adjusting  loss) :  Perkins  v. 
Augusta  Ins.  Co.,  10  Gray  (Mass.)  312,  77 
Am.  Dec.  654    (1868). 

Customary  methods  of  conducting  the  bus- 
iness of  life  insurance  need  not  he  proved 
Thus,  it  is  a  matter  of  common  knowledge 
that  life  insurance  is  solicited  by  agents. 
Modern  Woodmen  of  America  v.  Lawson  ( Va. 
1909).  65  S.  E.  509   (use  of  agents). 

67.  Brown  v.  Piper,  91  U.  S    37   (1875). 

68.  Holmes  v.  Harrington,  20  Mo.  App.  661 
(1886):  Wilmot  v.  Lyon,  11  Ohio  Cir.  Ct. 
238,  7  Ohio  Cir  Dec.  304  (1888):  Ernst  v. 
Cohn    (Tenn.  Ch.  App.   1000).  62  S.  W*   196, 

69.  Black  Diamond  Coal-Min.  Co.  v.  Ex- 
celsior Coal  Co.,  1.16  U.  S.  611,  15  S.  Ct.  482. 
39  L.  ed.  5.53  (1895).  "The  true  meaning 
of  such  expressions  as  shaft,  tunnels,  levels, 
chutes,  slopes,  uprisings,  crossings,  inclines, 
etc.,  signifies  instrumentalities  whereby  and 
through  which',  such  mines  are  opened,  ^e- 
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business  facts. ^^  The  court  knows  also  what  are  professional  occupations^^ 
and  the  meaning  of  medical  terms  ^^  as  well  as  the  general  operation  of  rail- 
roads'^  and  freight  ^*  and  passenger  serviced*  Well  known  facts  concerning 
real  estate  dealings,'*  stock  transactions/'  and  street  railways,'**  surveying,'* 
telegraphing,**^  trading,*^  the  transportation  of  the  mail  ®^  and  the  business  of 
express  companies  *^  or  the  length  of  time  consumed  in  transit  from  well- 


veloped,  prospected,  improved  and  worked/* 
need  not  be  proved,  hines  v.  MiUer,  122  Cal. 
517,  519,  55  Pac.  401  (1898).  The  court 
takes  judicial  notice  that  explosions  occur  in 
the  best  equipped,  best  regulated  and  per- 
fectly ventilated  coal  mines.  Dickinson  v. 
Stuart  Colliery  Co.,  71  W.  Va.  325,  76  S.  E. 
654,  43  L.   R.   A.    (N.   S.)    335    (1912). 

70.  Clark  v.  Babcock,  23  Mich.  164  (1871). 
It  cannot  be  kno^'n  that  the  cutting  and  box- 
ing of  pine  trees  for  turpentine,  destroys  their 
value  as  timber,  such  not  being  a  uniform  re- 
sult of  experience.  Board  of  SupVs  of  Han- 
cock Co.  V.  Imperial  Xaval  Stores  Co.  (Miss. 
1908),  47  So.  177;  Knight  v.  Empire  Land 
Co.    (Fla.   1908),  45  So.   1025. 

71.  O'Keilly  v.  Erlanger,  95  X.  Y.  Suppl. 
760,  108  App.  Div.  318   (190.1). 

n.  State  v.  WilhHe  (Iowa  1907),  109  N. 
W.  730   ("pathological  neurology"). 

78.  Alabama,  etc.,  R.  Co.  v.  Coskry,  92 
Ala.  254,  9  So.  202  (1890).  In  like  manner 
the  srt  of  measuring  railroad  embankments, 
need  not  lie  proved.  Scanlan  v.  Ry.  Co. 
(Cal.  1808),  55  Pac.  694;  Chicago  A  M.  Elec- 
tric U.  Co.  v.  Diver,  213  111.  26,  72  X.  E.  758 
U904) ;  Fleischman,  Morris  &  Co.  v.  Southern 
Ry-.  76  S.  C.  237,  56  S.  E.  974,  9  L.  R.  A. 
(X.  8.)    519    (1907), 

74.  Illinois  Cent.  R.  Co.  v.  Green,  81  111. 
19  (1875) ;  Chicago,  etc.,  R.  Co.  v.  Hazard, 
26  111.  373  (1861);  Prenident,  etc.  v.  Cason, 
72  Md   377,  20  Atl.  113   (1890). 

75.  Leary  v.  Fitchburg  Hy.  Co.,  173  Mass. 
373,  53  X.  E.  817  (1899)  (custom  in  alight- 
ing from  cars).  It  need  not  be  proved  to 
a  court  that  more  passengers  and  other  per- 
^na  frequent  a  station  in  a  large  city  than 
in  a  small  town.  Cincinnati,  X.  O.  &  T.  P. 
l:y.  Co  v.  Harrod's  AdmV  (Ky.  1909),  115 
>.  W.  699.  Courts  know  that  a  passenger 
iK^^-d  not  retire  beyond  the  range  of  flying 
binders  to  escape  them.  He  can  effectually 
nt-complish  the  same  result  simply  hy  shading 
Hh  eyes.  Houston  &  T.  C.  Ry  Co.  v.  Pollock 
•  Tex   Civ   App.  1909),  115  s!  VV.  843. 


76.  Anderson  v.  Blood,  86  Hun  (X.  Y  )  244, 
33  X.  V.  Suppl.  233   (1895). 

Kortgagor's  payment  of  charges  of  nego- 
tiating mortgage. —  The  custom  of  requiring 
one  Itorrowing  on  mortgage  to  pay  all  in- 
cumbrances and  expenses  of  effecting  the  loan 
out  of  the  amount  of  the  loan  is  a  proper  sub- 
ject for  judicial  knowledge.  Pennsylvania 
Steel  Co.  v.  Title  Guarantee  &  Trust  Co.,  193 
X.  Y.  37,  85  N.  E.  820  (1908)  [judgment 
rereraed,  105  X.  Y.  Suppl.  1135.  120  App.  Div. 
879  (1907)]  [which  affirms  100  X.  V.  Suppl. 
299,  50  Misc.  51    (1906)]. 

77.  Fox  v.  Hale,  etc..  Silver  Min.  Co.,  108 
Cal.  369,  41  Pac.  308  (1895). 

78.  Meyer  v  Krauter,  56  X.  J.  L  696. 
29  Atl.  426  (1894);  Cook  v.  Decker,  63  Mo. 
328  (1876)  ;  Towne  v.  St.  Anthony,  etc.,  Co., 
8  X.  Dak.  200;  77  X  W.  608  (1S98)  :  Book- 
man V  N.  Y.  Elevated  R.  R.  Co.,  137  X.  Y. 
302  (1893);  Oeist  v.  Detroit  City  R.  Co., 
91  Mich.  446,  51  X.  \V.  1112  (1892). 

79.  Wells  V.  Jackson  Iron  Mfg.  Co.,  47  X. 
H.  235,  90  Am.  Dec.  573  (1866);  infra.  §§ 
886,  1970,  2884;  Bryan  v.  Berkley,  Litt.  Sel. 
Cas.  (Ky.)  91,  12  Am.  Dec.  276  (1809); 
Putnam  v.  White,  76  Me.  551  (1884). 

80.  Mobile  &  O.  R.  Co.  v.  Postal  T.  C.  Co., 
120  Ala.  21,  24  So.  408  (1897);  People  v. 
Western  I  nion  TeL  Co.,  166  111.  15,  46  X.  E. 
731  (1897):  State  v.  Indiana,  etc.,  R.  Co., 
133  Ind.  69,  32  X.  E.  817,  18  L.  R.  A.  .>02 
(1892);  Youree  v.  Vicksburg,  etc.,  R.  Co., 
ilO  La.  791,  34  So.  779  (1903). 

81.  Kansas  City  v.  Butt,  88  Mo.  App.  237 
(1901);  »S*.hol]enberger  v.  Pennsylvania,  171 
V.  S.   1,  18  S.  Ct  757,  43  L.  ed.  49    (1897). 

88.  Bouden  v.  Long  Acre  Square  Bldg.  Co., 
86  X.  Y.  Suppl.  1080,  92  App.  Div.  ,^25 
(1904)'.  JEtna  Indemnity  Co.  oif  Hartford, 
Conn.  V.  George  A.  Fuller  Co..  Ill  Md.  321, 
73  Atl.  738  (1909)  [reargument  denied,  74 
Atl.  .369]. 

83.  Harper  Furniture  Co.  v.  Southern  Ex- 
press Co.,  144  X.  C.  639,  57  S.  E.  758  (1907). 
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known  points,®*  or  the  meaning  of  phrases  ®*  and  methods  of  transportation,®* 
are  also  within  the  rule. 

§  363.  How  Actual  Knowledge  Hay  be  Acquired.^" —  In  matters  of  fact,  the 
actual  knowledge  of  a  particular  judge  may  be  either  greater  or  less  than  that 
of  the  general  community.  Ills  knowledge  is  greater  when  the  attempt  is 
made  by  him  to  dispense  with  evidence  of  a  fact  because  he  chances  to  know 
one  which  is  not  generally  known  or  ascertainable  by  resort  to  a  recognized 
source  of  information.  When  it  is  said  that  a  judge  judicially  knows  a  fact, 
i.e.,  accepts  it  as  one  of  conunon  knowledge,  it  is  by  no  means  implied  that  the 
judge  actually  knows  it.  All  that  is  meant  is  that  he  either  knows  the  fact  or 
as  to  how  he  may  readily  learn  the  truth  with  regard  to  it.®* 

^Yhere  the  judge* 8  actual  knowledge  is  less  than  that  of  the  average  member 
of  the  community,  or  where,  for  any  reason,  he  declines  to  know  a  particular 
fact,  he  may  do  one  of  several  things :  (1)  He  may  absoUitely  decline  to  know 
the  fact,  (2)  he  may  invoke  the  assistance  of  the  party  who  requests  judicial 
cognizance,  (3)  he  may  investigate  the  question  for  himself  as  a  matter  of  ad- 
ministration, with  or  without  the  aid  of  the  parties,  i.e.,  he  may  gain  such  light 
as  he  can  from  them  and  seek  fuller  mental  certitude  by  an  examination  con- 
ducted  in  his  own  way  and  on  his  own  initiative.®* 

§  364.  [How  Actual  Knowledge  Hay  be  Acquired];  Judge  Hay  Becline  to 
Know  Fact.*** —  There  is  authority  for  the  proposition  that  it  is  the  duty  of  the 
court  to  take  cognizance  of  facts  of  common  knowledge,**  if  a  party  asks  for 
it.**  But,  regarding  matters  of  fact,  the  better  rule  is  that  the  court  may 
decline  to  take  any  fact  as  being  one  of  common  knowledge  —  even  when  it  is 
only  a  probative  one  —  and  may  require  proof  of  it.**  A  judge  is  not  re- 
quired to  know  a  particular  fact  judicially.**  lie  may  decline  to  take  any 
cognizance  whatever  of  an  alleged  fact  of  common  knowledge.*^ 

84.  state  v.  Seery.  03  Iowa  652,  64  N.  \V.  88.  Ball   v.   Flora,   28  App.  Caa.    (D.   C.) 

«.3l    (18rtr>);    Williamft   v.    Brown.   65   X.   Y.  394    (1905). 

8uppl.   1049,  53  App.  Dir.  4S6   (1900);  Op-  89.  Atty.-Gen.    v.    Dublin.    58    N.    H.    459 

penheim  v.   I.eo  Wolf.  3  Sandf.  Ch.    (N.  Y.)  (1859):  Atty.-Gen,  v.  Drummond,  1  C.  &  L. 

571    (1846);    Pearce  v.  Lanpfit.   101   Pa.  St.  210,   1   Dr.  &  Wal.   363    (1842). 

607,  47  Am.  Rep.  737   (1882).  90.  1  Chamberlayne,  Kvidence.   §   849. 

86.  Kilmer  v.  Nfoneyweijjht  Scale  Co.  (Tnd.  91.   State  v.  Maj^ers.  35  Or.  520.  57  Pac.  197 

App.    HMK5)    76   \.    K.  271;   Vopt  v.   Shiene-  (1899)     (time  of  sunset):    Gil1»ert  v.   Flint, 

beck  (Wis.,  1904),  67  L.  R.  A.  756,  100  X.  W.  etc..  R.  Co.,  51   Mich.  488,  16  X.  W.  868,  47 

820.  Am.  Rep.  592    (1883). 

86.  Gamble  v.  Central  R.  Co.,  80  Ga.  595,  92.  Amundson  v.  Wilson,  11  X.  D.  193,  91 
12  Am.  St.  276.  7  S.  E.  .315    (1888):  Miclii-  X.  W.  .17   (1902). 

gan  R.  Co.  v.  McDonoucyh,  21  Mich.  165,  194  93.  People  v   Mayes,  113  Cal.  618.  45  Pac 

(1870)    (cattle) ;   Burlinpton.  etc..  R.  Co.  v.  861     (1896):    Littiehale    v     Dix,    11    Gush. 

Dey,  82  Iowa  312.  48  X.  W.  98.  12  L.  R.  A.  (Mass)      364      (1853)       (distance     between 

436.  31   Am;  St.   Rep.  477    (1891):   Isaacson  places). 

V.   New  York  Cent.,  etc.,  R.   Co.,  94   X.  Y.  '   94.  Hunter  v.  N    Y..  O.  &-  W.  R    Co.,  116 

278.  46  Am.  Rep.  142  (1884)  N    Y.   615.  621.  23  X.   E.  9    (1889);    in  re 

87.  1  Chamberlajne,  Evidence,  §  848.  Oabome.  62  C.  C.  A.  596,  115  Fed.  1   (1902). 
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§  866.  [How  Aetnal  Znowledge  Magr  be  Aoqniied] ;  Kay  Betuire  Aid  of  ?ar- 

HtM.^ —  In  such  an  event,  thfC  party  is  put  to  his  proof .*^  While  a  judge  may 
properly  require  that  the  parties  aid  him  by  ^  evidence  in  cpmpl^jing.  or  re- 
freshing his  knowledge  as  to  matters  of  general  notoriety,  he  cannot  require 
evidence  from  the  parties  as  to  matters  which  he  is  required  judicially  to 
kiiuw,  e.g.,  the  adoption  of  a  constitution  or  of  an  amendment  to  it.***  Nat- 
urally, however,  a  judge  is  at  liberty  to  use  his  common  knowledge  in  dis- 
charging his  judicial  function  in  announcing  a  rule  of  law.  In  construing 
statutes  the  court  is  ruling  on  a  matter  of  law.®*  The  judge  may,  therefore,  in 
preparing  to  do  so,  reject  any  evidence  offered  by  the  party  which  is  contrary 
to  his  judicial  knowledge,^  or  may,  in  his  discretion,  request  such  evidence,  or 
take  judicial  eo^izanee  of.  lelevfint  facts.^  But,  in  si^ch  caj^es,  the  knowledge 
is  judicial,  rather  than  common. 

§  366.  [How  Actual  Knowledge  is  Acquired] ;  Examination  by  Jiidge.^ —  The 

course  and  range  of  any  investigation  carried  on  by  the  judge,  or  under  his 
direction,  is  entirely  within  his  administrative  power;  —  i.e.,  as  is  commonly 
said,  it  is  a  matter  entirely  within  his  own  discretion.  As  in  cases  involving 
judicial  knowledge  of  law,*  the  judge  is  preparing  himself  to  discharge  a  judi- 
cial function.  The  responsibility  is  entirely  his  and  the  test  from  the  sources 
frwn  which  information  is  to  be  sought  is  absolutely  subjective ;  —  i.e.,  as  to 
what  is  helpful  to  him,  individually.^  He  is  controlled  by  no  rules  of  evi- 
dence. Xqr  need  he  be  required  to  hear  testim<^>ny  on  such  a  subject.*^  He 
may  inquire  of  others,  in  whom  he  has  confidence.^  It  is  open  to  him  to  adopt 
or  reject  the  suggestion  of  a  party,®  as  he  deems  most  in  accordance  witli  his 


On  the  contrary',  a  judge  cannot  weU  regard  a 
fact  as  of  coinmoB  knowledge  whidi  is  recog- 
nized as  being  otherwise  by  a  statute.  Tim- 
son  7.  Manufacturers'  Coal  &  Coke  Co.,  220 
Mo.  5S0.  110  S.  W.  565    (1009). 

95.  Cary  v.  State,  76  Ala.  78  (1884); 
Gordon  v.  Tweedy,  74  Ala.  232,  49  Am.  Rep. 
813  (1883):  Kaolatype  engraving  Co.  v. 
Hoke,  30  Fed.  444   (1^7). 

96.  1  Chamberlajne,  Evidence^  §§  850,  851. 

97.  People  T.  Mayes,  113  Cal.  618,  45  Pac. 
R61  (1896);  Kaoiatype  Engraving  Co.  v. 
Hoke,  30  Fed.  444   (1887). 

96.  State  v.  Board  pi  Com*rs  of  Silver  Bow 
County,  34  Mont.  426,  87  Pac.  450   (1006). 
99.  Supra,  §  57. 

1.  Com.  V.  Mar^rynski,  149  Mass.  68,  21  N. 
228   (1889). 

2.  Redell  v.  Moores,  68  Neb.  210,  88  N.  W. 
243,  93  Am.  St.  Rep.  431    <1901). 

S.  1  Chamherlayne,   Evidence,  §§  852-455. 

4.  Supra,  §  316. 

5.  Rogers  v.  Cady,  104  Cal.  288,  38  Pac.  81, 


43  Am.  »t.  Hep.  100  (1894);  Jones  v.  Lake 
View,  151  111.  663,  38  N.  £.  688  (1894)  ;  Lit- 
tlehale  v.  Dix,  11  Cush.  364  (1853)  ;  Hunter 
V.  New  York,  etc.,  R  Co.,  116  N.  Y.  615,  23 
N.  £.9,  6  L.  R.  A.  246  (1889);  Underhill 
V.  Hernandez,  168  U.  S.  250,  18  S.  Ct.  83,  42 
L.  ed.  456   (1897). 

6.  People  V.  Mayes,  113  Cal.  618,  45  Pac. 
860  (1896) ;  State  v.  Main,  69  Conn.  123;  37 
Atl.  80,  61  Am.  St.  Hep.  30,  36  L.  H.  A.  623 
(1897)    (what  "peach  yellows"  means). 

Maaaachutietts.^-' Com.  v.  Maryznski,  149 
Mass.  68,  21  N.  E.  228  (1889)  (meaning  of 
phrase   "drugs    and    medicines"). 

7.  People  V.  Mayes,  113  Cal.  618,  45  Pac. 
860  (1896).  "The  rule  has  been  held  in 
many  instances  to  embrace  information  de- 
rived informally  by  inquiry  from  experts." 
Gordon  v.  Tweedy.  74  Ala.  232  (1888). 

8.  Rogers  v.  Cady,  104  Cal.  288,  38  Pac. 
81,  43  Am.  St.  Rep.  100  (1894);  Atty.Gen. 
V.  Dublin,  88  N.  H.  459  (1859). 
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own  needs.     He  may  consult  official  reeorcU,^  or  puUic  documents  of  any 
almanacs  ^^  or  calendars/^  historical  works  **  or  encyclopedias/^  ^ 

§  367.  [How  Actual  ILnowledge  is  Acquired];  Function  of  the  Jury.^^ — In 
cases  where  the  lurv  are  to  decide  an  issue  of  fact  on  which  thev  use  matters 
as  to  which  they  may  take  judicial  cognizance,  the  judge  may  properly  permit 
them  to  examine  publications  such  as  histories,***  encyclopedias  *^  and  the  like, 
which  he  feels  will  aid  them  in  reacliiug  a  correct  conclusion  as  to  the  fact  to 
be  judically  known.  He  will  so  exercise  his  administrative  power  as  to  allow 
them  to  consider  only  such  printed  statements  as  are  relevant,  because  made  by 
a  person  of  adequate  knowledge  and  without  motive  to  misrepresent.^® 

§  368.  [How  Actual  Knowledge  is  Acqoired] ;  Books  not  ETidence.^^' —  The 

publications  resorted  to  for  the  purpose  of  enabling  the  judge  to  ascertain  a 
fact  of  common  knowledge  are  not,  in  reality,  evidence  at  all.^*^  They  are 
used  merely  for  the  purpose  of  aiding  the  ''  memorj^  and  understanding  of  the 
court.*'  -*  While  therefore  the  publications,  books  and  other  documents  may 
be  rejected  when  offered  as  evidence,^^  as  it  is  deemed  irregular  to  receive 
them/-'^  the  irregularity  of  receiving  them  as  evidence  niay  take  place  and  still 


9.  People  V.  VVilliama,  04  Cal.  87,  27  Pac. 
U;ii)  (1883)  (census);  State  v.  Wagner,  61 
Me.  178,  186  (1873)  (census);  Whiton  v. 
Albany  Citv  Ins*  Co..  100  Mass.  24  (1871) 
(ceuMiei)  V  KIrby  v.  Lewis,  39  Fed.  66  (1889) 
(land  otiice). 

10.  Keyset  v  Coe,  37  Cono.  597  (1871); 
AlcMillen  v.  Blattner,  67  Iowa  287,  25  X.  W. 
245  (1885).  See  also  In  re  Decatur  St.  in 
City  of  New  York,  117  X.  Y.  Suppl.  855,  133 
App.  Div.  321  ( 1909)  (order  receraed.  Walker 
V.  Schauf.  196  N.  Y.  286,  89  X.  E.  829.] 

11.  Louisville,  etc.,  R.  Co.  v.  Brinkerhoflf, 
119  Ala.  606,  24  So.  802  (1898);  Montenes 
V.  Metropolitan  St.  H.  Co.,  78  N.  Y.  Suppl. 
1059,  77  App.  Div.  493  ( 1902 ) 

18.  Cohn  V.  Kahn,  14  Misc.  (X.  Y.)  255, 
35  N.  Y.  Suppl.  829  (1895). 

18.  Darbv  v.  Ouselev.  1  H.  &  X.  1,  12 
(1856)  (Papal  excommunication  of  kings, 
etc.).  Charlotte  v.  Chouteau,  33  Mo.  194, 
201  (1862)  (Gamer's  History  of  Canada). 
A  history  of  the  Southern  Confederacy,  *'  The 
Lost  Cftuse,"  may  he  resorted  to  for  dates 
and  events.  Swinnerton  v.  Columbian  Ins. 
Co.,  37  X  Y.  174  (1867)..  Keyser  v.  Coe,  37 
Conn  597  (1871):  Com.  v.  Alburj^er,  1 
Whart  (Pa.)  469  (1836) ;  U.  S.  v.  One  Thou- 
sand Five  Hundred  Bales  of  Cotton,' 27  Fed. 
Cas.  Xo.  l.i.nsS  ( 1872) .  **  Information  •  to 
guide  their  judgment  may  be  obtained  by  re- 


port to  original  documents  in  the  public 
archives  or  to  books  of  history  or  science  or 
any  other  proper  source.*'  Hoyt  v.  Ruasell, 
117  U.  8.  401    (1885). 

14.  Steinbrunner  v.  R.  Co.,  146  Pa.  504,  515. 
23  Atl.  239  (1892)  (BriUnnica:  preparation 
of  life  tables). 

16.  1   Chamberlayne,  Evidence,  §§  856.  857. 

16.  McKinnon  v.  Bliss,  21  X,  Y.  206 
( 1860) ;  Gregory  v.  Baugh,  4  Rand.  (Va.)  61 1 
( 1827 ) . 

17.  Stainer  v.  Droitwich,  1  Salk.  281 
(1695)    (Camden's  Britannica). 

18.  Evans  v.  Getting,  6  C.  &  P.  586,  25  E 
C.  L.  587   (1834). 

19.  1  Chamberlayne,  Evidence.  §  858. 

80.  Mobile,  etc.,  R.»Co.  v.  Ladd,  92  Ala. 
287,  9  So.  169  (1890)   (almanac). 

United  States. —  Brown  y.  Piper,  91  U.  S. 
37,  42,  23  L,  ed,  200  ( 1875)   (dictionaries) . 

21.  Xix  v.  Hedden,  149  U.  S.  304,  13  S.  Ct. 
881.  37  L  ed.  745  (1892). 

82.  Louisville  A  X.  R.  Co.  v.  Brinckerhoff, 
119  Ala.  606,  24  So.  893  (1898)  (almanac 
to  show  sunset);  Com.  v  Marzynski,  149 
Mass.  68,  21  X.  E.  228  (1880);  Rodgers  v. 
Kline,  56  Miss.  808,  31  Am.  Rep.  389  (1879)  ; 
Atty.-Gen.  v.  Dublin,  38  X.  H  459  (1859). 

SS.  Rodger  v.  Kline,  56  Miss.  808,  SI  Am. 
Rep.  389  (1879). 
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no  error  be  cominitted.^'^     The  parties,  in  fact,  hare  no  rights  in  tiie  matter 

whatever. 

* .      . 
§  369.  [How  Actual  Knowledge  is  Acquired] ;  Standard  Treatises.^^ —  Qu  a 

matter  pertaining  to  geographv  resort  may  be  had  to  maps,**^  geographies,^^ 

histories,^^  public  documents  '^^  in  general.     The  meaning  of  words  as  a  rule 

may  be  ascertained  by  a  resort  to  the  dictionary,^"  glossaries,^^  grammars,^^ 

for  scientific  words  to  an  appropriate  treatise,^'  or,  in  case  of  a  word  of  archaic 

or  other  than  current  meaning,  to  works  of  history,**"*  or  other  publications.^^ 

As  has  been  said  the  only  administrative  danger  in  the  use  of  standard  treatises 

is  that  the  jur}'  may  abuse  the  statements  by  taking  them  as  probative  facts. 

Situations  arise  upon  which  opposing  views  may  reasonably  be  held  and 
incessantly  clash.     Persons  of  equal  training  and  intelligence  may  not  un- 
naturally "  taie  sides'' oA  stich  a  question  and  partisanship  thus  replldce  the 
disinterested  search  for  truth.     But  it  is  evident  that  these  oharacteristic  dif- 
ferences between  a  complete  and  an  incomplete  induction  in  reality  sketch  the  i 
essential  diflFerentiations  between  an  exact  and  an  inexact  science.     Where  the         '      i 
statement  of  a  standard  authority  relates  to  some  part  of  the  subject-matter  of  i 
an  exact  or  mathematical  science,  i.e.,  where  the  deduction  follows  from  the 
relations  between  the  parts  of  hypothetical  constructions  involving  no  observa- 
tion of  fact  but  taking  cognizance  only  of  the  creations  of  the  mind,^®  the 
danger  of  error  is  reduced  to  a. minimum.     The  result  must,  if  correctly  worked 
out,  correspond  to  the  postulate;  —  for  the  dealing  is  altoarether  with  arbi- 
trary subjective  conceptions  rather  than  with  the  realities  of  objective  exist- 
ence. 

Where  the  scieiice  with  regard  to  which  the  treatise  speaks  is  an  inexact  or 
moral  one,  an  entirely  different  administrative  situation  is  presented.  The 
conclusions  of  the  text  writer  now  rest  not,  as  in  case  of  the  exact  science,  upon 
arbitrary  assimiptions  or  hypotheses,  but  upon  the  objective  reality  of  nature; 
—  from  the  intricacy  of  whose  manifestations  various  inferences  may  properly 

M.Cook  V.  state,  110  Ala.  40,  47,  20  So.  United  S*ate».— Nix  v.  Hedden,  149  U.  S. 

360  (lS8o)    ( WebBter'8  International  Diction-  304,    13   S.   Ct.   SSI,   37   L.   ed.   745    (1892) 

iTj).    But  see  Attj.-Gen.  v.   Dublin,:  38   N.  ("fruit"  and  **  vegetable"). 

H.  459.  516  (1869).  81.  Answer  of  Judges,  22  How.  St.  Tr.  302 

S6.  1  Chamberlayne,  Evidence,  §§  859-864.  (1789). 

96.  Wainright  v.  l^ke  Shore,  etc.,  H.  Co.,  82.  Answer   of  the   Judges   to   the   House 

11  Ohio  Cir.  Dec.  630  (1901)  of  Lords,  22  How.  St.  Tr.  302  (1789). 

87.  U.  S.  V.  The  Montello,  11  V^aU.  (U.  S.)  83.  State  v.  Wilhite   (Iowa  1907),  109  N. 
411,  20  L.ed.  191   (1870).  W.  7.10  (medical). 

28.  Keyser  v.  Coe,  37  Conn.  597    (1871) ;  84.  Atty.Gen.  v.  Dublin,  38  N.  H.  459,  516 

SUte  V.  Wagner,  61  Me.  178   (1873);  U.  S.  (1869). 

▼.  The  Montello,  11  Wall.  (U.  S.>  411,  20  L.  85.  Com.  v.  Kneeland,  20  Pick.  (Mass.)  206 

ed.  191  (1870).  (18.38);  Atty.-Gen.  v.  Dublin,  38  N.  H.  459 

88.  Keyeer  v.  Coe,  37  Conn.  597    (1871)5'  (1859). 

bute  V.  Wais^er,  61  Me.  178,  190  (1873).  88.  Cent.  Diet,  in  vefho  Science. 

80.  /IZmot«.— Parker  v.  Orr,  168  lU.  609, 
41  X.  E.  1003  (1895)   (Webster). 
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be  drawn.  The  adminiatrative  danger  of  permitting  the  unsworn  written 
statement  of  an  author  to  act  with  an  undiscriminating  tribunal  as  proof  of 
the  facts  asserted  in  it  remains  unabated. 

Probative  facts  are  frequentlv  proved  by  such  means  especially  in  case  of 
mathematical  calculations  ^'^  as  those  contained  in  mortality  tables  ^**  or  trade 
maniiak/***'^  as  well  as  historical  works  to  prove  ancient  facts,*'*  or  market  re- 
ports/* registers  of  pedigree  ^^  and  the  like.  The  same  considerations  apply 
to  deliberative  facts  *^  which  may  be  shown  to  the  jury  by  means  of  diction- 
aries/^ encyclopedias,  histories  **  and  law  reports"*^  and  this  use  is  often  ap- 
proved by  statute.*^ 

Courts  have  however  often  declined  to  use  this  practice  on  the  ground  that  it 
is  a  clear  infringement  on  the  hearsay  rule.*** 

§  370.  [How  Actual  Knowledge   is  Acquired];   Testimony   of  Skilled  Wit- 


87.  Huffman  v.  CHck.  77  N.  C.  35   ( 1877  \ . 

38.  Pearl  v.  Omaha,  etc.,  R.  Co.,  lid  Iowa 
638.  SS  X.  \\.  1078  (l»02i;  Sternfeis  v. 
Metropolitan  St.  R.  Co.,  174  N.  Y.  ol2,  66 
X.  E.  1117  laprmimj  77  N.  Y.  SuppI  309, 
73  App    Div.  494]   (1903). 

Mortality  tables  may  lie  put  in  evidence  to 
show  probable  length  of  life  where  injuries 
claimed  are  permanent.  Coons  v.  Pritchard, 
60  Fla.  11&2,  68  So.  22.3,  L.  R.  A.  1915  F  558 
(1915). 

Mortality  tables  mav  be  admissible  even 
in  a  case  of  a  person  afflicted  with  ill -health 
or  diseased  or  in  a  hazardous  employment. 
Such  evidence,  may  impair  or  destroy  their 
proliative  effect  but  it  does  not  make  them 
inadmissible.  Rroz  v.  Omaha  Maternity,  etc., 
Aas'n..  96  Xeb.  048,  148  X.  W.  575,  L.'  R.  A 
1915  D  334   (1914). 

89.  Western  Assur.  Co.  v.  J.  H.  Mohlman 
Co.,  83  Fed.  Sll,  28  C.  C.  A.  157,  40  L.  R.  A. 
651  11897)  (en^neers  tables  on  strength 
of  materials).  Jones  v.  McMillan,  129  Mich. 
86,  88  X.  W.  206  ( UK>1 :  Galventon,  etc..  R. 
Co.  V.  Johnson,  24  Te\.  (*iv.  App.  180.  68 
S.  \V.  622  (1900)  ;  Cherry  Point  Fish  Co.  v. 
Nelson,  25   Wash.  558,   66   Pac.  55    (1901). 

40.  Morris  v.  Harmer,  7  Pet.  (IT.  S.)  554, 
8  L.  ed.  781   (1833). 

41.  Xash  v.  Classen,  163  111.  409,  45  N.  E. 
276  (1896) :  Aulls  v.  Youn^*  98  Mich.  231,  67 
N.  W.  119  (1893);  Terry  v.  McXiel.  58 
Barb.  (N.  Y.)  241  (1870)  ;  Cliquot  v.  U.  8., 
3  Wall.  (U.  S.)   114,  IS  L.  ed.  116  (1865). 

48.  Pittsbursrh,  etc.,  R.  Co.  v.  Sheppftvd, 
66  Ohio  St.  68,  46  X.  E.  61,  60  Am.  St.  Hep. 
732  (1897) ;  r.K)uisville,  etc.,  R.  Co.  v  Frazee, 
71  S.  W.  437,  24  Ky.  L.  Rep.  1273  (1903). 


48.  Western  Assur.  Co.  v.  Mohlman  Co., 
Ki  Fed.  811,  28  C.  C.  A.  157,  40  L.  R.  A. 
561    (1897). 

44.  Xix  v..  Hedden,  140  Tj.  S.  304,  13  S. 
Ct.  881,  37  L.  ed.  746  ( 1893) ;  Zante  Currants, 
73  Fed.  183  (1896).  bee  also  Cook  v.  SUte, 
110  Ala.  40,  20  ISo.  360   (1896). 

45.  Morris  v.  Harmer,  7  Pet.  (C.  S.)  564, 
8  L.  ed.  781  (1883i;  Bow  v.  Allenstown,  34 
N.  H.  351,  60  Am.  Dec.  489  (1857)  (report 
of  secretary'  of  state  from  a  state  historical 
collection)  :  Com.  v.  Alburger,  1  Whart.  (Pa.) 
460  (1836);  Banco  de  Sonora  v.  Bankers' 
Mut.  Casualty  Co.  (Iowa  1903),  95  X.  W. 
232  (Bouvier's  Dictionary  as  to  law  of  Mex- 
ico). 

46.  Supra,  §  333;  Mackay  v.  Easton,  19 
Wall.  (U.  8.)  619,  22  L.  *ed.  211  (1873) 
lafirming  16  Fed.  Cas.  No.  8,843,  2  Dill. 
41].  See  also  Stayner  v.  Baker,  12  Mod.  86 
(1796).  Donellan  v.  Hardy,  57  Ind.  393 
( 1877 ) ;  Freeman  v.  Bigham,  65  Ga.  680 
(1880);  Charlotte  v.  Chouteau,  33  Mo.  104 
(1862)  ;.  Marguerite  v.  Chouteau,  33  Mo.  640 
(1862)  :  Inge  v.  Murphy,  10  Ala.  885  (1846)  ; 
Billingsley  t.  Dean,  11  Ind.  331  (1858); 
Musser  v.  Stauffer,  192  Pa.  St.  398,  43  Ail. 
1018    (1899). 

47.  Burg  V.  Chicago,  etc.,  R.  Co.,  90  Iowa 
106,  67  X.  W.  680,  48  Am.  St.  Bep,  419 
(1894). 

48.  Bloomington  v.  Schrock,  110  111.  221 
(1884):  Epps  v.  State,  102  Ind.  639.  550. 
1  X.  E.  491  (1885) ;  Com.  v.  Marjynski,  149 
MasA.  72,  21  X.  E.  228  (1889) ;  New  Jenny 
Z.  A;  1.  Co.  y.  L.  Z.  t  I.  Co.,  69  N.  J.  L.  189, 
36  Atl.  916  (1896). 
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nestet.^' —  Should  the  court  decline  to  learn,  in  this  way,  the  existence  of  a 
fact  of  common  knowledge,  the  only  available  method  is  to  use  the  witness  of 
jspecial  knowledge,  the  '*  expert,"  us  he  is  called.^" 

§  371.  How  Far  Knowledge  is  Bindin^.^^ — The  effect  of  the  court's  tak- 
ing jadicial  or  comiuou  knowledge  has  been  said,  by  certain  courts,  to  be  tinal. 
The  reasoning  is  that  judicial  knowledge  takes  the  place  of  proof  —  conse- 
Hiiently,  that  it  is  proof  and  equally  conclusive.®^  A  marked  difference  ap- 
parently exists,  however,  in  this  connection,  according  as  the  knowledge  of  the 
judge  is  judicial  or  common;  —  i.e.,  according  as  the  court's  knowledge  relates 
to  matter  of  law,  or  to  matter  of  fact. 

S  372.  [How  Far  Knowledge  is  Binding] ;  Hatter  of  Fact.<^^—  The  line  of 
'leiiiarcation  between  law  and  fact  is  frequently,  however,  hard  to  draw.  This 
is  not  to  be  regarded  as  unexpected  in  case  of  a  differentiation  which  has  no 
basis  in  the  realitv  of  thinas.  Indeed,  to  refuse  to  hear  evidence,  whether 
tliis  is  done  by  way  of  a  socalled  "  conclusive  presumption,"  or  of  judicial 
(•••/►nizance,  is,  in  itijelf,  to  leave  the  field  of  fact  and  lay  down  a  rule  of  sub- 
stantive law.  But  so  far  as  the  court's  knowledge  retains  the  position  of  an 
a^nuiption  of  the  truth  of  a  notorious  fact  or  of  easily  accessible  statements, 
a  party  should  be  permitted  to  contravene  and,  if  possible,  control,  the  judge's 
rtpinion. 

§  373.  [How  Far  Knowledge  is  Binding] ;  Katter  of  Law.*^^—  As  a  mat  ri  r  of 

coiir-ie  the  action  of  the  parties  cannot  conclude  the  judicial  knowledge  of  the 
court  with  regard  to  matters  of  law.  In  this  class  would  therefore  fall  the 
construction  of  a  d(K*ument,  the  effect  of  a  public  statute  and  so  on.''^"'  The 
court  may  properly  decline  to  hear  evidence  to  aid  it  in  construing  a  statute.*® 
or  other  document.  It  is  eminently  proper  to  hold,  in  such  eases,  that  where 
a  judge  reaches  a  wrong  conclusion  in  knowing  judicially  such  a  fact  the  act 
is  as  much  error  as  if  he  had  mistaken  a  rule  of  law.*^ 

^\here  the  knowledge  is  judicial,  i.e.,  relates  to  matter  of  law,  the  action  of 
the  judge  is  final,  for  the  purposes  of  the  case;  —  even  in  connecticm  with  the 
direct  results  of  law,  or  with  respect  to  the  construction  of  a  statute,  where  the 
matter  is  for  the  judge,  though  properly  one  of  fact.^**  Thus,  a  judge  in  con- 
struing a  statute  is  not  required  to  hoar  evidence  to  an  effect  which  he  feels  is 

49.  1  Chamberlajoe   Evidence,   §   S65.  66.  People    v.    Oakland    Water-Front    Co., 

60.  Infra,  §  Tl.J  Stoudenmeier  v.  WiUiam-  118    Cal.    234,   50   Par.    .30.5    (1897)     (incor 

son,  29  Ala.  558  r  1857) .  poration  of  a  city) . 

81.  1  C'hamberlayne,   Kvidence,  §  866.  66.  Com.  v.   NfarzynBki,   149  Mass.  68,  72, 

9S.  Com.     V.     Mar/ynski.     140     Ma88.     68  21  X.  E.  228  ( 1S89) .     i^upm.  §  57. 

1S89);      Thomwn-HoiiRton,      etc.,     Co.     v.  67.  r,ill»ert  v.  Flint,  etc.,  R.  Co.,  51  Mich. 

Palmer,  .52    Minn.   174,   177,  5.3   N    W.  1137  488,  16  X.  \V.  868,  47  Am.  Hep.  592  (1883)  ; 

•  1893);    Brown   v.    Piper,   91    U.   S    .37,   43  U.  S.  v.  One  Thousand  Five  Hundred  Balea  of 

4  1876).  Cotton,  27  Fed.  Cas.  No.  15,958  (1872). 

53.  I  Chamherlayne.  Evidence.  §  867.  68.  Supra,  §  57. 

54.  1  Chamherlayne,   Evidence,  §  868. 


§  374.  Knowledge;  Comuok.  20ft 

contrary  to  common  knowledge.^®  In  other  words,  the  situation  is  adminis- 
trative where  the  knowledge  of  the  trial  judge  is  judicial.  The  parties  have 
no  more  right  to  control  by  their  agreements  the  action  of  the  court  than  they 
would  have  to  determine,  in  the  same  way,  what  should  be  the  rule  of  law 
applicable  to  the  case.  The  judge  is  preparing  to  discharge  an  administrative 
function  and  he  is  entirely  unfettered,  except  by  the  rules  of  reason,  as  to 
what  effect  he  may  give  the  information,  arguments  or  agreements  of  the 
parties. 

§  374.  Cognizance  as  Affected  by  Action  of  the  Parties ;  Waiver."^^ —  To  the 
number  of  facts  not  requiring  proof  because  judicially  noticed  as  commonly 
known  may  properly  be  added  facts  of  little  or  no  notoriety  which  are  as- 
sumed as  true  during  tile  course  of  the  trial  because  asserted  on  the  one  side 
and  not  denied  on  the  other.  Xo  rule  of  law  demands  that  a  party  should 
insist  upon  proof  of  such  facts.  Few  administrative  expedients  for  expe- 
diting trials  are  more  effective  in  the  hands  of  a  competent  judge  than  this 
recognition  that  not  all  facts  are  controverted  between  the  parties  with  equal 
vehemence.  While  not  intruding  into  the  actual  management  of  the  case  so 
far  as  to  remove  the  function  of  initiative  from  the  parties  where  it  properly 
belongs,  wise  judicial  administration  may  well  employ  a  considerable*  portion 
of  its  energ\"  in  increasing,  in  any  given  case,  the  number  of  uncontroverted 
facts.  It  not  infrequently  happens  that  this  is,  intentionally  or  unintention- 
ally, accomplished  by  the  prefliding  justice  through  the  formula  of  announcing 
that  he  judicially  knows  a  certain  fact,  or  that  it  is  commonly  known. 

59.  Ew  parte  Kair    (Nev.    lf)05),   80   Pac.      ducing  ores  ia  not  prejudicial  to  health). 
463   (that  prolonged  labor  in  a  mill  for  re-         60.  1  Chamberlayne,  Evidence,  §  869. 


CHAPTER  X. 

.^OWL£DGE;  SPECIAL. 

Special  knowledge^  375. 

reason  for  exclvding  knowledge  in  general,  376. 

administrative  action  of  judge,  377. 
necessity  of  rfdevancy,  378. 
adequate  knowledge,  379. 
Technical  or  scientific  facts,  380. 

administrative  considerations,  381. 

scope,  382. 

properties  of  matter,  383. 

business  affairs,  384. 

various  matters,  385. 

interstate  or  foreign  law,  386. 

maritime  affairs,  387. 

mechanic  arts,  388. 

mining,  natural  history,  389. 

professional  facts;  medicine,  390. 

railroad  facts;  rules,  391. 

§  375.  Special  Knowledge.^ —  Secondary  in  importance  only  to  the  judicial 
or  law  knowledge  of  the  judge  •  and  the  common  knowledge  of  both  judge  and 
jury  as  to  facts  of  notoriety  ^  is  the  special  knowledge  of  skilled  or  experienced 
witnesses;  —  the  consideration  of  which  will  occupy  the  present  chapter. 
The  judicial  office  of  special  knowledge  is  to  supply  the  inadequacies  of  the 
<»minou  knowledge  of  the  jury.  The  underlying  necessity  for  using  it  is  the 
limited  experience  of  the  average  member  of  the  community.  As  is  elsewhere 
observed,  and  as,  indeed,  is  obvious,  the  inferences  which  both  court  and  jury 
are  constantly  drawing  as  a  very  large  part  of  the  required  exercise  of  reason 
in  connection  with  their  judicial  acts,  rest  ultimately  upon  some  general 
proposition  of  experience  which  is  part  of  common  knowledge.  From  this  as 
a  major  premise,  and  some  fact  in  evidence  as  a  minor,  a  conclusion  is  reached. 
This,  in  its  turn,  alone  or  in  connection  with  other  facts,  becomes  the  major 
premise  of  a  second  and  usually  more  comprehensive  syllogism,  and  so  on, 
until  the  supposed  res  gestce  are  established. 

1.  I  ClinmlH»rlayne,  Evidence,  §  870.  S.  Supra,  §  351. 

1  f^upra,  §  316. 
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§  376.  [Special  Knowledge];  Beason  for  Excluding  Knowledge  in  General.^ 

—  In  testifying  to  special  knowledge,  rather  than  particular  knowledge  a  wit- 
ness is  exercising  a  function  usually  denied  to  those  who  testify.  Witnesses 
are  not  to  reason. '^  The  precise  basis  for  this  rule  is  that  it  is  not,  in  general , 
within  the  province  of  a  witness  to  state  knowledge.  In  view  of  the  fact,  just 
mentioned,  that  the  major  premise  ty^'tK^asigLJng  is  some  proposition  derived 
ultimately  from  experience  in  the  community  which,  as  affected  by  reflection 
and  the  experience  of  others  constitutes  common  knowledge,  the  use  of  reason 
on  the  part  of  a  witness  implies  and  requires  the  transfer  into  the  case  of  the 
general  or  special  knowledge  of  the  witness,  in  the  form  of  his  inference,  con- 
clusion or  judgment.^  Common  knowledge  it  is  the  function  of  the  counsel, 
judge  and  jury  to  utilize  in  course  of  the  I'easoning  process.  The  witness,  so 
far  as  reasonably  feasible,  must  be  content  to  furmsh  .eyes  and  ears  for  the 
tribunal,  to  place  a  judge  and  jury,  to  the  extent  of  his  abiiity,  in  the,  position 
of  original  observers  of  the  scene  reproduced  in  the  evidence.  ,  This  is  his 
ancient  oath  and  at  all  times  his  characteristic  dutv.^  His  office  is  as  it  were 
to  supply  the  "  raw  materials  "  for  judgment,  the  minor  premises  of  logical 
syllogisms  of  which  knowledge  or,  more  direct  experience,  supplies  to  each  a 
major  pi'emise. 

§  377.  [Special  Knowledge];  Administrative  Action  of  Jndge.^ — As  an  ad- 
ministrative matter,  the  right  of  a  party  to  prove  his  case  by  the  best  evidence 
in  his  power  is  paramount.®  Unquestionably  it  is  the  general  procedural  rule, 
dating  from  very  early  times  in  English  law,***  that  jurors  should  reason  and 
witnesses  should  not.  To  harmonize  these  two  administrative  or  procedural 
principles,  the  court  is,  in  effect  compelled  to  say,  that  so  far  as  the  common 
knowledge  of  the  jury  enables  them  rationally  to  de^l  with  »  particular  set  of 
facts,  they  must  be  permitted  to  do  so ;  and  that  where  they  are  not,  the  pro- 
ponent may  supplement  this  general  knowledge  by  special  knowledge  or  even 
by  inferences  from  such  special  knowledge.  In  other  words,  as  to  matters  of 
common  knowledge,  a  jury  can,  generally  speaking,  gain  nothing  of  essential 
value  from  the  judgment  of  witnesses,  however  experienced  or  skillful.^*  To 
form  the  major  premise  of  the  syllogism  which  gives  relevancy  to  any  minor 
premise  supplied  by  a  fact  in  evidence  knowledge  is  needed.  So  far  as  pos- 
sible, this  knowledge  should  be  that  of  the  average  juror,  i.e.,  common  knowl- 


4.  1  Chamberlayne,    Evidence,   §    871. 

5.  Jnfray  §  672  et  seq, 

6.  His  conclusion  is  a  function  of  two 
variables ;  —  ( 1 )  the  knowledge  of  the  wit- 
neas  and  (2)  the  existence  of  certain  facts 
as  proved  by  the  evidence.  To  receive  his  con- 
clusion imports  his  general  knowledge  and  ac- 
cepts his  finding  as  to  the  effect  of  the  evi- 
dence or  phenomena  observed  by  him. 

7.  Infra,  §  674. 


8.  1  Chamberlayne,   Evidence,  §    872. 

9.  Supra,  §  149. 

10.  Supra,  §  120. 

11.  Compton  V.  Bates,  10  111.  App.  7P 
(1881):  Knoll  v.  State,  55  Wis.  249,  1^  N. 
W.  369,  42  Am.  Rep.  704  (1882) ;  Wright  v. 
Com.,  72  S.  W.  340,  24  Ky.  L.  Rep.  1838 
(1903);  Hovey  v.  Sawyer,  5  Allen  654 
(1863) ;  McCall  v.  Moechoowitz,  10  N.  Y.  Gi¥. 
Proc.  107   (1886). 
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edge.  Whenever  a  judge  finds,  as  a  matter  of  administration,  that  in  his  opin- 
ion, the  common  knowledge  of  the  jury  may  reasonably  be  assuiped  to  be  in- 
sufficient, lie  may  properly  allow  it  to  be  supplemented  by  that  possessed  by 
persons  of  special  experience.  With  rcfnilarity  and  little  consideration,  the 
judiTC  will  permit  relevant  facts  of  special  knowledge  and  experience  to  be 
placed  before  the  jurv.  With  greater  hesitancy  and.  the  establishment  of 
stronger  administrative  reasons,  he  will  allow  the  skilled  witness,  as  an  expert, 
to  use  his  own  mental  faculties  upon  the  basis  of  this  special  knowledge  in  the 
formation  of  judgments,  in  which  the  facts  in  evidence,  or  certain  of  them, 
constitute  the  minor  premise,  being  submitted  to  the  witness  by  means  of  hypo- 
thetical questions.^^  . 

§  378.  [Special  Knowledge] ;  Neoeasity  of  Belevancy.^^ —  It  follows  from  what 
has  been  said  that  evidence  of  special  knowledge  is  not  only  supplementary  to 
common,  but  that  it  is,  in  a  sense,  secondary  to  it.  Under  these  circumstances, 
the  ordinarv  rule  of  administration  obtains  that  the  secondary  evidence  will 
be  admitted  only  ( 1 )  when  an  adequate  forensic  necessity  has  been  shown  for 
using  it  and,  (2)  that  it  be  affirmatively  sho^^n  by  the  proponent  or  assumed 
by  the  court  that  the  secondary  evidence  is  relevant,  i.e.^  is  from  a  person  of 
adequate  knowledge  and  without  controlling  motive  to  misrepresent. 

§  879.  [Special  Knowledge];  Adequate  Knowledge.^^ — Among  the  elements 
of  relevancy  those  which  are  subjective  are  of  special  importance  in  this  con- 
nection and,  as  between  the  two  elements  of  subjective  relevancy,  adequate 
knowledge  is  of  higher  conseqeunce.  The  testimony  of  a  skilled  witness  may 
be  valuable  to  the  jury  if  he  be  suitably  equipped  by  professional  knowledge 
and  experience  although  biased  in  favor  of  the  party  calling  him,  while,  however 
disinterested  he  mav  be,  his  evidence  will  be  of  little  value  should  he  know 
nothing  about  the  technical  subject  on  which  he  proposes  to  testify.  It  is 
therefore  an  important  part  of  the  administrative  action  of  the  court  in  this 
connection  that  only  such  technical  testimony  should  be  allowed  to  go  to  the 
jury  as  is  reasonably  calculated  to  aid  their  deliberations.  The  skilled  wit- 
ness may,  as  a  matter  of  course,  testify  to  the  same  facts  as  would  an  ordinary 
witness  —  the  '•  man  on  the  street."  But  he  may  go  further,  into  fields  where 
an  ordinary  witness  cannot  follow  him  and  it  is  in  these  that  his  qualifications 
become  of  especial   importance.     Tn  otlier  words,   the  skilled  observer  may 

12.  /nfro.  §§  8(6  et  seq.  The  principle  liolding  that  the  subject-matter  is  sufficiently 
being  entirely  settled  that  rommon  knowl-  within  the  common  knowledge  of  the  jury 
edge  is  to  be  primarily  relied  upon  as  the  to  enable  them  to  deal  with  it  in  a  satis- 
major  premise  for  judicial  inferences  so  far  factory  manner. 

as  it  extends,   to  the  evclusion   of  *'  expert  Per  contra,  admitting  expert  knowledge  Is 

knowledge,"  so  called,  a  ruling  or  finding  as  in  reality  a  ruling  or  finding  that  the  common 

to   the   admissibility    of    the   judgments-   of  knowledge  of  the  jury  is  inadequate  to  deal 

chilled  witnesses  is,  in  effect,  deciding  as  to  with  the  matter  disclosed  in  the  evidence, 

what  constitutes  common  knowMge.    If  exr  13.  1  Chamberla}*ne/  Evidence,  §  S73. 

P«rt  testimony  is  rejected  it  amounts  to  a  14.  1  Chamber layne,  Evidence,  §  874. 
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testify  as  to  any  relevant  fact  but  should  it  be  one  of  special  knowledge,^^  i.e., 
one  ^connected  with  a  particular  profession,  trade  or  calling,  the  court  will  re- 
quire that  the  witness  should  qualify  as  possessing  the  knowledge  appropriate 
to  a  member  of  it.***  Such  a  fact  may  either  have  been  one  obsei-ved  by  him  *' 
or  generally  known  in  the  calling  in  which  his  experience  lies.  An  individual 
fact  of  common  technical  knowledge  may  have  fallen  but  rarely  under  his  own 
observation;  he  mav  not  have  chanced  actuallv  to  observe  it  at  all.  That 
makes  no  difference.*** 

§  380.  Technical  or  Scientific  Facts.^^ —  The  development  of  the  modern  law 
of  evidence  requires  that  knowledge,  in  many  and  varied  directions,  should  be 
brought  to  the  jury  to  supplement  their  common  knowledge.  The  complexity 
of  business  or  social  life  and  the  rapidly  expanding  Held  of  knowledge  leave 
common  knowledge  but  a  sorry  tool  with  which  to  shape  the  reasoned  conclu- 
sions of  the  jury.  The  deficiency  is  obvious.  The*  best  method  of  supplying 
it  is  not  so  clear.  Apart  from  an  essential  modification  of  the  jury  system  and 
its  replacement  by  a  more  scholarly  and  teachable  tribunal,  the  remedies  adopted 
in  main  are  three.  1.  A  direct  extension  of  the  scope  of  common  knowledge 
through  investigations  conducted  by  the  presiding  judge  as  the  executive  officer 
of  the  court. ^^^^  2.  Where  the  jury  may  be  so  informed  concerning  matters 
outside  their  judicial  knowledge  as  to  be  able  to  co-ordinate  them  into  a  reason- 
able judgment,  suitably  skilled  witnesses  will  be  permitted  to  state  appropriate 
facts  to  them.  They  are  then  left  to  exercise  their  function  of  judging  without 
further  assistance.  3.  Where  the  knowledge  required  for  drawing  a  reasonable 
inference  from  the  facts  covers  matters  which  are  too  numerous  to  be  readily 
imparted  to  the  jury  from  the  witness  stand  or  requires  for  its  adequate  appre- 
ciation certain  specially  developed  qualities  of  mind  or  habits  of  looking  at 
things  only  obtained  by  specialized  training,  the  facts  assumed  to  exist  in  the 
jury's  mind  are  placed  before  the  skilled  witness  in  the  form  of  a  hypothetical 
question  and  he  is  permitted  to  state  the  judgment  which  his  learning,  skill 
and  training  enable  him  to  form ;  —  the  jury,  in  turn,  being  at  liberty  to 
follow  the  mental  operations  of  the  skilled  witness,  precisely,  within  limits  of 
reason,  as  thev  see  fit. 

§  381.  [Technical  or  Scientific  Facts] ;  Administratiye  Considerations.^^ —  The 
incessant  operation  of  slight  differences  of  fact  produces,  in  addition  to  lack  of 

15.  Supru,  §  375.  Civ.  App.  1893)  22  R.  W.  235.     Where  a  wit- 

16.  Osborne  v.  Troup.  60  Conn.  485,  23  Atl.  ness  has  never  personally  done  an  act  of 
157  (1891)  ;  Baxter  v.  Chicago.,  etc.,  R.  Co.,  which  he  has  learned  the  theory,  but  thinks 
104  Wis.  307,  80  X.  W.  644   (1899).  he  could  do  it  if  called  upon  he  is  not  neces> 

17.  Infra,  §§  713  et  aeq.  sarily    to    be    excluded.     Chi  Ids    v.    O'Leary, 

18.  Boswell  V.  State,  114  Ga.  40,  39  S.  E.  174  Mass.  Ill,  54  X.  E.  490  (1899). 
897   (1901);  Helfenstein  v.  Medart,  136  Mo.  19.  1  Chamberlayne,  Evidence,  §  875. 
596,  36  S.  W.  863,  37  S.  W.  829,  38  S.  W.  80.  1  Supra,  §  366. 

294  (1896) :  State  v.  Wilcox,  132  N.  C.  1120,  91.  1  Chamberlayne,  Evidence,  §  876. 

44  S.  E.  625  (1903) ;  Fordyce  v.  Moore,  (Tex. 
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value  as  precedents,  the  effect  of  great  apparent  conflict  of  deoisio£  among  caaes 
sustaining  the  same  general  principle  of  administration.  This  contrariety  of 
ruling  will  be,  perhaps,  less  inexplicable,  if  certain  general  considerations  af- 
fecting the  practical  administration  of  the  principle  be  borne  in  mind.  Among 
these  are ;  (1 )  The  entire  state  of  the  case  in  all  particulars  mnst  have  been 
'Considered  by  the  presiding  judge  in  dotennining  how  necessary  the  evidence 
of  die  skilled  witness  actually  was  to  the  proponent,  and,  consequently,  how 
liis  admin istra rive  function  should  be  exercised.  (2)  The  same  considerations 
may  very  well  appear  to  <litFerent  judges  as  possessing  different  relative  impor- 
tance, (^i)  In  proportion  as  the  subje<»t-matter  becomes  vital  to  the  issue,  the 
judge's  impulse  to  exclude  special  knowledge  in  w^iich  an  element  of  inference 
mav  lurk  is  intensified.  (4)  It  is  not  sufficient  that  the  inquiry  relate,  more 
or  less  directly,  to  a  matter  which  is  largely,  or,  indeed,  almost  exclusively, 
known  only  to  persons  who  have  had  a  special  experience.  Certain  things  may 
be  commonly  known  about  very  recondite  or  technical  subjects.  (T))  The 
judge  may  properly  consider  whether- the  special  knowledge  is  not  of  such  a 
nature  that  the  jury  could  conveniently  be  instructed  in  the  matter  sufficiently 
for  all  essential  purposes  of  the  trial.  If  the  presiding  judge,  in  discharge  of 
his  athnini strut ive  functi<m,''^2  is  persuaded  that  the  subject-matter  is  one  on 
which  the  jury  may  be  adequately  instructed  during  the  course  of  the  trial  he 
may  re<juire  that  the  jury  exercise  their  own  judgment  ^"^  upon  facts  supplied 
bv  skilled  witnesses.  (0)  The  court  mav  reasonablv  admit  evidence  as  to  the 
sfxicial  knowledge  of  the  skilled  witness  under  circumstances  where  it  would 
decline  to  pennit  the  same  witness  to  apply  this  knowledge  to  the  evidence 
either  in  the  form  of  a  conclusion  ^^  or  that  of  a  judgment. ^*^  That  the  special 
knowledge  of  an  expert  should  be  received  in  the  form  of  his  judgment  re- 
garding delinite  propositions  of  fact  it  is  necessary  that  the  precise  subject  of 
inquiry  be  outside  the  realm  of  common  knowledge.**^  Tf  the  fact  as  to  which 
inquiry  is  made  be  within  the  jury's  field  of  knowledge  the  judgment  of  the 
expert  is  excluded,  though  as  to  the  great  number  of  correlated  facts,  knowledge 
is  confined  to  technically  trained  persons. 

§  382.  [Technical  or  Scientific  Facts]-,  Scope.^^ — The  range  of  facts  relating 
to  any  calling  which  the  witness  skilled  or  experienced  in  that  vocation  may 

22.  Middlebury   Bank   v.  Hutland,   33   Vt.  86.  The  sabjeot-matter  Us  to  which  Inqully 

414  1 1860).  is  made  miiBt  so  far  partake  of  the  nature  of 

28.  MuMowney  v.  lUinois  Cent.  R.  Co.,  36  a  science  aa  to  require  a  course  of  previous 

Iowa  4tf2  ( 1873).  habit  or  Rtudv  in  order  to  the  attainment  of  a 

Massaehuaetis. —  Higjrins    v.    Dewey,     107  knowledjre  of  it.     Wipht  Ffre-proofing  Co.  v. 

Mass.  4»4,  9  Am.  Rep   03   (1871 J  ;  Xourie  v.  Poczekai,  130  111.  l.SO,  22  X.  E.  543   (1889)  ; 

Theobald,  68  N.  H.  564,  41  Atl.  182   (1896)  ;  People  r.  Earlier,  115  N.  Y.  475,  22  N.  E.  182 

'olwtsv  New  York  El.  R.  Co.,  128  X.  Y.  455,  (1889);    Fairchild   v.   Bascomh,   35  Vt.   S98 

>  \.  E.  486,  13L  R.  A.  499  (1891).  (1862). 

'^V  Infra,  g§  792  et  seq.y  803  et  se^.  97.  1  Chamberhiyne,  Evidence,  §  877. 

25   Infra;  %%  808  et  seq. 
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state  is  limited  only  by  the  bounds  of  human  knowledge  and  facts  of  which  the 
human  brain  is  capable  of  foiming  a  concept.  Obviously,  it  is  not  limited  to 
any  particular  profession.^^  The  entire  list  of  human  activities  physical,  busi- 
ness and  social  are  embraced  within  this  range.  Any  fact  not  one  of  particular 
knowledge  which  the  witness  knows  and  the  jury  presumably  do  not,  and  which 
the  court,  in  the  exercise  of  its  administrative  powers,  feels  would  be  helpful  to 
the  tribunal,  may  be  received,*^**  provided  that  the  fact  is  relevant  **  and  that 
the  witness  limit  himself  to  giving  the  fact  within  his  knowledge  and  does  not 
undertake  to  state  the  bearing  of  the  fact  upon  the  truth  of  a  proposition  in 
issue.  ^* 

No  Moral  Requirement. —  X o  nxiuirement  that  the  trade  or  calling  to  which 
the  fact  relates  should  be  beneficial  to  society  or  even  moral  in  itself  has  been 

ft. 

imposed.  The  gambler  may  show  the  jury  how  a  novice  can  be  cheated  by 
tricks  at  cards  '^'^  or  how  to  play  a  gambling  game."*'* 

^^' itneases  not  ''Experts.*' — No  reason  is  perceived  for  speaking  of  such 
witnesses  as  to  matters  of  special  knowledge  as  **  experts  ''  '**  though  the  use  of 
the  term  is  fre<iuent.^^  So  customarj'  a  use  is,  indeed,  made  tmtural  by  the 
fact  that  only  from  among  those  possessed  of  technical  facts  relating  to  a  par- 
ticular business,  etc.,  can  the  '*  expert,''  as  a  rule,  be  selected.  Any  such  wit- 
ness, moreover,  upon  an  ordinary  subjxena,  may  be  required  to  give  his  judg- 
ment as  an  expert.'"  Conversely,  thos^  competent  to  testify  as  experts  may 
fairly  be  expected  to  have  in  mind  the  facts  c<  mmonly  known  to  those  veraeil 
in  that  specialized  pursuit.^  Frcquently  such  facts  form  part  of  the  major 
premise  of  his  judgment  when  testifying  liypothetically.^'* 

§  ^83.  [Technical  or  Scientific  Facts];  Properties  of  Matter.3» — While  the 
more  familiar  properties  of  matter  are  commonly  known,  the  more  obscure  may 
be  stated  to  the  tribunal  bv  anv  one  adequatelv  versed  in  an  art  in  which 
such  properties  are  known  *'^  or  who  other^'ise.  for  any  reason  knows  the  fact.*^ 

38.  MoFadden  r.  Murdock.  15  V\Tcly.  Rep.  86.  Larimer  County  v.  Lee,  3  Colo.  App. 

107ft    (1S67).  177,  32  Pac.  841    (1893). 

89.  Emerson  v  Lowell  Gaslight  Co.,  6  Allen  37.  Emerson  v.  Lowell  Ga«lijarht  Co.,  6  Allen 

(Ma«8.^    146.  83  Am.  Dec.  621    (1863):   Fol^  (Afass.^    146,  148,  83  Am.  Dec.  621    (1863). 

8om  V.  Concord,  etc.,  R.  Co.,  68  N.  H.  4.54,  38  "  One  who  is  an   expert  may  not  only  give 

Atl.  200    (1806).  opinions,  but  may  state  f^eneral  facts  which 

80.  Wynn  v.  Central  Park,  etc.,  R.  Co.^  14  are  the  result  of  scientific  knowledge  or  pro- 
N.  Y   Siippl.  172   (1891).  fessional  skill.*'     Emerson  v.  Lowell  Gaslight 

81.  I-ake  Erie,  etc.,  R.  Co.  v.  Mulcahy,  16  Co..  6  Allen    (Mass.)    146,  148,  83  Am.  Dec. 
Ohio  ar.  Ct  204,  9  Ohio  Cir.  Dec.  82  ( 1898 ) .  621    ( 1863 ) . 

88.  Hall    V.    State,   6    Baxt.    (Tenn.)    522  88.  Anderson  v.  Illinois  Cent.  R.  Co.,  109 

(1873K  Iowa  524.  80  X.  W.  561    (1899). 

38.  Nuckolls  ▼.  Com.,  32  Gratt.   (Va.)   884  89.  1  Chamberlayne,  Evidence,  §§  878,  879. 

(1879)    ("keno").  40.  Shufeldt  v.  Searing,  59  III.  App.  341 

84.  State  v.  Melvem,  32  Wash.  7,  72  Pac.  (1895)    (explosion  of  dust);   St.  I^uis  Gas- 
489  (1003).  light  Co.  v.   Philadelphia  American   V,  Ins. 

85.  Shields  v.  State,  140  Ind.  395.  49  N.  E.  Co.,  33  Mo.  App.  348   (1889)    (gas). 

351  (1897) ;  Cottrill  v.  Myrick,  12  Me.  222  41.  Standard  Oil  Co.  v.  Tierney,  96  Ky.  80, 
(1835). 
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8Me  of  ih&  Art. —  The  *^  sMe  (di  the  art"  at  any  giv^n  trnte  in  hid 'trade 
or  caliing,'^^  and  the  faet»  which  naturally  flow  from  it,  as,  for  example^ 
whether  a  certain  device  has  novelty/*''  may  be  stated  by  the  specially  experi- 
enced witness.  Nor  is  such  a  statement  deemed  objectionable  by  reason  of 
the  fact  that  it  covers  the  precise  proposition  in  'issue.^'^  This  is  apt  to  be  of 
special  prominence  in  patent  causes.'*^ 

§  384.  [Technical  or  Scientific  Facts] ;  Business  Affairs.^—  While  many  of 
the  more  familiar  facts  relating  to  business  matters  are  of  sufficient  notoriety 
to  be  covered  by  conmion  knowledge,  a  multitude  of  them  are  constantly  pre- 
senting themselves  as  to  which  the  evidence  of  an  experienced  witness  is  re- 
ceived and  still  others,  of  a  more  technical  nature,  in  proof  of  which  such  evi- 
dence  is  required.  These  considerations  apply  to  the  duties  of  clerical  assist- 
ants/' mercantile  marks,"*^  to  the  elements  of  profit  and  loss,***  to  business  cus- 
toms,^ and  technical  terms  used  in  business.*^* 

§  385.  [Technical  or  Sdentiflc  Faeli] ;  Varioot  Xatters.^^ —  Testimony  of  this 
nature  may  be  given  by  persons  having  special  knowledge  or  skill  in  building/^ 
chemistry,*^"*  ecclesiastical  matters,***  in  engineering  questions  whether  civil,** 
electrict,*^  hydraulic  **  or  mining,**  in  farming,®**  stock-raising  ®*  or  insura^ice 
whether  fire,**^  life,**^  or  marine.®* 

27  S.   W.   983,    16   Kj.   L.    Rep.   327    (1894) 
(properties  of  illuminating  oil). 

4i.  Winans  v.  New  York,  etc.,  R.  Co.,  21 
How.  (U.  S.)  88,  100.  16  L.  ed.  <1858). 

43.  Haley  v.  Flaccus,  193  Pa.  St.  621,  44 
Atl.  566   ( 1899 ) . 

44.  Tillotflon  v.  Ramsay,  51  Vt.  309 
(1878). 

45.  Burton  v.  Burton  Stock-Car  Co.,  171 
Mass.  437,  50  X.  E.  1029   (1898). 

46.  1  Chamberlajne,  Evidence,  §§  880-882. 

47.  Pepper  v.  Planters  Nat.  Bank,  5  Ky.  L. 
Kep.  85    (1883)    (cashier). 

48.  Downing  y.  State,  66  Ga.  UO  (1880) 
(kerosene).  ' 

48.  Sexton  v..  Lamb,  27  Kan.  426  (18^2) 
(handling  ice). 

50.  (ieorgia, —  Horan  v.  Strachan,  86  Ga. 
408,  12  S.  E.  678,  22  Am.  St.  Rep.  471  ( 1890)  ; 
Tliayer  v.  Smoky  Hollow  Coal  Co.,  121  Iowa 
121,  96  N.  W.  718  (1903) ;  Gorhan^  v.  Gross, 
12.5  Mass.  232,  28  Am.  Rep.  2.34  (I87d)  ; 
Hart  V.  Brooklyn,  52  N.  Y.  Suppl.  113,  31 
App  DiT.  617  (1898). 

51.  Webb  V.  Mears,  45  Pa.  St.  222  (1863)  ; 
Evans  v.  Commercial  Mut.  Ins.  Co..  6  R.  I. 
47  (1859);  Butte,  etc..  Consol.  Min.  Co.  v. 
Monuna  Ore  Purchasing  Co.^  121  Fed.  624, 
58  C.  C.  A.  634    (1903).  ' 


Sxperienoe  in  the  business  rather  than 
formal  inclusion  in  it  is  the  test.  In  seeking, 
for  example,  to  testify  as  to  the  meaning  of 
terms  used  in  the  wholesale  grocery  business 
a  retail  grocer  of  large  transactions  may  be 
better  qualified  as  a  witness  than  a  whole- 
sale grocer  doing  a  smaller  husiness.  Nord- 
linger  v.  U.  S.,  115  Fed.  828   (1902). 

69.  1  Chamberlayne,  Evidence,  §§  883-893. 

53.  Caven  v.  Bodwell  Granite  Co.,  97  Me. 
381,  54  Atl.  851  (1903)  (coal  stage)  ;  Rock- 
land First  Cong.  Church  v.  Holyoke  Mut.  F. 
Ins.  Co.,  158  Mass.  475,  33  N.  E.  572,  35 
Am.  St.  Rep.  508.  19  L.  R.  A.  587  (1893) 
(removing  paint). 

54.  Birmingham  Nat.  Bank  ▼.  Bradley,  116 
Ala.  142,  23  So.  53  (1896);  People  v.  Dole, 
122  Cal.  486,  55  Pac.  581,  68  Am.  St.  Rep. 
50  (1898)  ;  Otey  v.  Hoyt,  47  N.  C.  70  (1854) 
( acid  applied  to  ink ) . 

55.  Bird  v.  St.  Mark's  Church,  62  Iowa 
567,  11  N.  W.  747  (1883):  Sussex  Peerage 
Case,  U  CI.  A;  F.  85,  8  Jur.  793,  8  Eng. 
Reprint  10,14   (1844)    (Roman  Catholic). 

66.  Union  Pac.  R.  Co.  v.  Clopper,  131  U.  S. 
appendix  cxcii,  26  L.  ed.  243  (1881)  (bridgfe 
and  abutments). 

57.  Houston,  etc.,  R.  Co.  v.  Hopson  (Tex. 
Civ.   App.   1902)    67   S.   W.   458;    Exceliior 


§  S8ft  Knowiaedgb;  Spbciai-.  2lJt 

i§  380.  [Tedmicalor  Scmtdic  Faets];  Interstate  or  Foreigii  J»aw.«^ — The  ex- 
istence of  writt^i  or  unwritteii  law  in  a  foreign  country  ^^  or  aiUter  state  of  the 
American  Uniun  ^T  is  a  fact  and^  in  the  absenee  of  statutory  regulation,  is  to 
be  proved,  as  other  facts  ar^  proved,  by  the  statelnent  of  one  who  kziowsit. 
In  any  event,  the  answer  of-  the  witness  must,  in  order  -to  be  relevant,  cover 
speciticaMy  the  question  raised,"*"  and,  where  the  evidence  is  iu  conflict,  it  has 
been  held,  that  the  court  must  examine  text-books  and  other  authorities  and 
decide  the  point  tor  itseli."" 

The  written  law  of  a  foreign  country  ^^  or  sister  state "'  stands  in  the  same 
position.  Anyone  who,  in  the  opinion  of  the  court,  knows  what  the  foreign 
law  is,  may  state  it;  identifying,  if  convenient  to  the  judge,  the  volume  in 
which  the  written  law  is  contained,  and  pointing  out,  if  desired,  the  written  law 
itself.  A  conflict  of  views  exists  as  to  whether  the  oral  evidence  of  a  qualified 
witness  is  still  competent  in  jurisdictions  which  prescribe  that  the  written 
law  of  a  sister  state  may  be  proved  by  bflicial  printed  copies  of  its  laws  and 
decisions.  In  the  view  of  certain  courts,  'the  witness'  oral  statemait  may  still 
be  received.''^  Other  courts  have  adopted  a  different  administrative  prin- 
ciple and  hold  that  the  means  of  proof  provided  by  the  statute  constitute  the 
^^  best  evidence  '^  i.e.,  the  original  or  primary  grade  of  evidence  and  must  be 
produced  or  a  sufficient  reason  given  for  its  absence.  ^^  Where  the  printed  book 
or  written  documept  is  received  affirmatively  proof  of  its  authentic  nature  must 
be  offered  '^  as  ealled  for  by  the  laws  of  the  forum.^*^     The  interpretation  given 

• 

Electric  Co.  v.  Sweet,  57  N.  J.  L.  224,  30  Atl.  64.  Leitch  v.  Atlantic  Mut.  Ins.  Co..  66  N. 

553   (1894).  Y.  100  (1876);  Hawes  v.  New  England  Mut. 

.58.  Ohio,  etc.,  R.  Co.  v.  Nuetxel,  143  III.  46,  Mar.  Ins.  Co.,  11  Fed.  Cae.  No.  6,241,  2  Curt. 

32   N.   E.*529    {reversing  43   lU.   App.    108]  229    (1855). 

(1892.)  66.  1  Chamberlayne,  Evidence,  §§  894-900. 

59.  Clark  v.  Babcock,  23  Mich.  164  (1871)  66.  Temple  v.  PasquoUnk  County,  111  N. 
(salt  wells).  C.  36,  15  S.  E.  886  (1892)    (Cuba). 

60.  Thresher  v.  Gregory  (Cal.  1895),  42  67.  Chattanooga,  etc.,  R.  Co.  v.  Jackson, 
Pac..421;  Krippner  v.  Biebl,  28  ^Unn.  139,  86  Ga.  676,  13  S.  E.  109  (1890);  Barrows  v. 
9  N.  W.  671  (1881);  Wells  v.  Eastman,  61  Downs,  9  R.  I.  446,  11  Am.  Rep.  283  (1870) 
N.  H.  507    (1881)^   Ferguson  v.  Hubbell,  26  (New  York). 

Hun   (N.  Y.)   250   (1882).  68.  Clardy  v.   Wilson,   24   Tex.   Civ.   App. 

6^.  Ihinham  v.  Rix,  86  Iowa  300.  53  N.;W.  196,  58  S.  W.  62    (1900). 

252,  ;<1892) ;  Folsom  v.  Concord,  etc.,  R.  Co.,  69.  Rice  v.  Gunn,  4  Gnt.  679   (1884). 

68  N.  H.  454,  38, Atl.  209  (1896)  ;  New  York,  70.  Short  v.  Kingsmill,  7  U.  C.  Q.  B.  350 

etc.,  R.  Co.  v.  Estill,  147.  U.  S.  591,  612,  13  (1850), 

8.  Ct.  444,  37  L.  ed.  292  (1893).  71.  P^ple  v.  McQuaid,  85  Mich.  123,  48  N. 

68.  Traders'    Ins.    Co.    v.    Catlin.    163    Ul.  W.  161    (1891). 

25(J,  45  X.  E,  255.  35  L.  R.  A.  595   (1896) :  72.  Brady  v.  Palmer,  19  Ohio  Cir.  Ct,  687, 

Cornish  v.  Farm  Buildings  F.  Ins.  Co.,  74  N.  10  Ohio  Cir.  Dec.  27  (1899). 

^.  295  [ojjirmifi^  10  Hun  466]    (1878)..    See  73.  Johnson  v.  Hesser,  61  Neb.  631,  85  N. 

also  Pepper  v.  Planters'  ^at.  Bank,  5  Ky.X.  W.  894  (1901).       , 

Rep.  86    (1S83).  7C  Mexican   Nat.   R.  Co.   v.   Ware    (Tex. 

6S.  Shover  v.   Myrick,  4   Ind.   App.   7,  ,30  Civ.  App.  1900),  60  S.  W.  343. 

N.  E.  207.  (1891) ;  Fry  v.  New  York  Provi-  75.  Mexican  Nat.  R.  Co.  v.  Ware  (Tex.  Civ. 

d9iit)  Sa-           \s»ur.  ^oc.    (Tenn.   Ch.   App.  App.  1900),  60  S.  W.  343. 
1896),  3:      .    v.  116. 
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to  the  law  of  the  foreign  country,^'  state,''''  or  territory,  by  its  tribunals  is  an 
integral  and  essential  part  of  the  law  itself  and  should  be  stated  by  the  witness. 

The  standard  of  administrative  requirement  prevailing  in  many  jurisdictions 
of  the  American  Union  regarding  the  qualifications  for  testifying  as  to  foreign 
law  is  much  lower  than  that  prevailing  in  England. 

The  practicing  attorney  of  the  foreign  county  or  sister  state  ^®  or  one  who 
has  so  practiced  '^  for  a  reasonable  time,  is  deemed  competent  to  testify  as  a 
skilled  witness  on  the  subject.  Attorneys  ®"  practicing  in  a  sister  state  or  for- 
eign country,**^  and  other  persons  deemed  by  the  judge  to  be  sufficiently  quali- 
fied ^^  to  do  so  may  state  the  existence  and  effect  of  an  unwritten  law  in  their 
respective  jurisdictions,  all  other  witnesses  being  rejected.®^ 

It  is  not,  however,  necessarv  that  the  witness  should  be  a  lawyer.®*  All 
that  is  required  is  what  the  presiding  judge  regards  as  a  sufficiently  intelligent 
aud  thorough  acquaintance  with  the  foreign  law ;  ^^ —  the  connection  through 
which  the  knowledge  may  have  been  acquired  being  regarded  as  a  matter  of 
comparative  indifference. 

The  fact  that  the  question  is  one  of  law  naturally  places  it,  in  many  points 
of  administration,  within  the  hands  of  the  presiding  judge,  familiar  with  the 
decisions  of  questions  of  domestic  law.  His  finding  is  not  absolutely  con- 
trolled by  the  testimony  of  the  witness ;  —  even  when  uncontradicted.  Thus, 
the  most  uneciuivdcal  testimony  of  a  skilled  witness  as  to  the  construction 
given  to  the  foreign  law,  cannot  control  the  court's  understanding  of  the  mean- 
ing of  the  written  law  and  the  plain  decisions  of  the  foreign,  court.®*  In  other 
words,  the  presiding  judge  may  examine  for  himself  the  documents  which  the 
skilled  witness  refers  to  as  a  correct  statement  of  the  foreign  law,  "  not  as  evi- 
dence per  86  but  as  part  of  the  testimony  of  the  witness."  ®^ 

§  387.  [Technical  or  Scientific  Facts] ;  Maritime  Affairs.^^ —  The  sea  has  also 

76.  Barrows  v.  Downs,  9  R.  I.  446,  11  S8.  "  In  proof  of  the  laws  of  a  foreign  ooun- 
Am.  Rep.  283    (1870).  try,  the  testimony  of  any  person,  whether  a 

77.  Crafts  v.  Clark,  38  Iowa  237  (1874)  professed  lawyer  or  not,  who  appears  to  the 
(Pennsylvania) ;  Jenne  v.  Harrisville,  63  N.  court  to  be  well  informed  on  the  point,  is 
H.  405  (1885);  Title  Guarantee,  etc.,  Co.  v.  competent."  Hall  v.  Costello,,48  N.  H.  176, 
Trenton  Potteries  Co.,  56  N.  J.  Eq.  441,  38  179,  2   Am.   Rep.   207    (1868). 

Atl.  422    (1897)    (New  York);    Bollinger  v.  88.  Phelps  v.  Town,   14  Mich.  374    (1866) 

(Gallagher.  .163  Pa.  St.  245,  29  Atl.  751,  43  (banker);    City    Sav.    Bank    v.    Kensington 

Am.  St.  Kep.   791    (1894)     (Maryland).  Land  Co.    (Tenn.  Ch.  App.   1896),  37  S.  W. 

71  Baltimore    Consol.    Real    Estate,    etc.,  1037. 

Co.  V.  Cashow,  41   Md.  59    (1874);    (law  of  84.  Hall  v.  Costello,  48  N.  H.  176,  2  Am. 

New  York ) .  Rep.  207    ( 1 868 ) . 

79.  I'nion  Cent.  L.  Ins.  Co.  v  Caldwell,  68  85.  State  v.  Behrman,  114  N.  C.  797,  19 
Ark.   .505,    58    S.    W.    355     (1900)     (law    of  S.  E.  220,  25  L.  K.  A.  449    (1894). 

Ohio).  86.  China,  etc..  Bank  v.  Morse,  168  N.  Y. 

80.  Baltimore  Consol.  Real  Estate,  etc.,  Co.  458,  61  N.  E.  774,  85  Am.  St.  Rep.  676,  56 
▼  (ashow,  41  Md.  59  (1874) :  Hall  v.  Costello,      L.  R.  A.  139  (1901). 

*H  X.  H.  176,  2  Am\   Rep.  207    (1868).  87.  Concha  r.  Murrieta,  40  Ch.  D.  453,  60 

81.  Concha  v.  Murrieta,  40  Ch.  D.  543,  60      L.  T.  Rep.  X.  S.  798   (1889). 

L-T  Uep    (K.  .s.)   798  (1889).  88.  1  Chamberlayne,  Evidence,  §  901.  ^ 


§  888  Knowledge;  Special.  216 

its  teohnical*' Bide.  Men  of  nautical  experience  or  training  may  state  the  spe- 
cial facts  known  to  those  who  "  follow  the  sea."  Principal  among  these  are 
the  influences  of  the  natural  forces  of  winds  and  waves  *****  upon  vessels  ^  or, 
to  put  the  same  idea  in  diiferent  words,  what  a  vessel  will  do  under  given  con- 
ditions ®^  may  be  proved  in  this  wa%\  In  like  manner  an  experienced  witness 
may  state  the  duties  of  the  captain,**^  officers  ^'^  and  crew  of  a  vessel  under  a 
given  set  of  circumstances  and  the  general  usages  of  navigation  **"*  are  impor- 
tant matters- of  nautical  knowledge. 

§  388.  [Technical  and  Scientific  Facts];  ICechanic  Art8.»^<»<^ — Manufactur- 
ing and  the  mechanic  arts  present  a  favorite  field  for  the  employment  of  evi- 
dence regarding  technical  facts,  which,  when  relevant  may  be  stated  by  those 
qualified  either  through  experience  ®^  or  technical  training  ®®  to  do  so.  JThe 
knowledge  of  the  witness  must  be  affirmatively  shown  or  reasonably  assumed 
to  be  as  specific  as  is  the  fact  which  the  testimony  covers.  Mere  general  knowl- 
edge and  experience  in  a  particular  branch  of  manufacturing  is  not  sufficient 
unless  it  may  be  assumed  to  qualify  the  witness  as  to  the  precise  question  which 
is  asked  him.^  For  a  still  stronger  reason,  absence  of  even  this  general  experi- 
ence disqualifies  the  witness.' 

These  considerations  apply  to  the  dangers  of  manufacturing,^,  the  proper 
management  of  the  business,^  the  strength  of  mechanical  appliances,'^  the  use 

89.  Eastern  Transp.  L!ne  r.'  Hope,  95  U.  S.  to  gtate  the  natural  procees  by  which  a  fire 
297,  299,  24  L.  ed.  477  ( 1877 ) .  See  i»/ra,  §§  creates  its  own  current  of  air.  State  v. 
718,  811.                          '  Watson,  65  Me.  74    (1876).    Nor  is  a  mill- 

90.  Western  Ins.  Co.  v.  Tobin,  32  Ohio  St.  wright  competent  to  testify  as  to  the  cause 
77  (1877)    (certain  type  of  vessel  wiU  leak),  of  anchor  ice  in  a  particular  stream.     Woods 

91.  Price  v.  Hartshorn,  44  N.  Y.  94,  4  Am.  v.  Allen,  18  N.  H.  28  ( 1845 ) . 

Rep.  645  (1870) ;  Walsh  v.  Washington  Mar.  99.  Fraim  v.  National  F.  Ins.  Co.,  170  Pa. 

Ins.  Co.,  32  N.  Y.  427   (1865);  Western  Ins.  St.   151,  S2  Atl.  613,  60  Am.   St.   Rep.   753 

Co.  y.  Tobin,  32  Ohio  St.  77   (1877);  Folkes  (1895)    (gasoline  in  silver  plating). 

T.  Chadd,   3   Dougl.    157,   26   E.   C.   L.    Ill  1.  Merchants  Wharf-Boat  Assoc,  v.  Wood 

(1782).  (Miss.  1887),  3  So.  248. 

92.  SiUs  V.  Brown,  9  C.  &  P.  601,  38  E.  C.  %  Judson  v.  Giant  Powder  Co.,  107  Cal. 
L.  361    (1840).  549,  40  Pac.   1020,  48  Am.  St.  Rep.  146,  29 

9S.  Malton  v.  Nesbit,  1  C.  &  P.  70,  12  E.  C.  L.  R.  A.  718    (1895)    (powder  mill) ;  Plant- 

L.  51    (1824).  ers'  Mut.  Ins.  Co.  v.  Rowland,  66  Md.  236.  7 

94v  The  Alaska,  33   Fed.   107    (1887).  Atl.  257    (1886)    (roller  mills). 

95.  1  Chamberlayne,  Evidence,  §§  902-908.         8.  Leslie  v.  Granite  R.  Co.,  172  Mass.  468, 

96.  ^upra,  §§  358,  362,  tn/ra,  §§  719,  811.  52  N.  E.  542    (1899)    (derricks  for  stone)  ; 

97.  Dyas  v.  Southern  Pac.  Co.,  140  Cal.  Nutzmann  v.  Germania  L.  Ins.  Co.,  78  Minn. 
296,  73  Pac.  972  (1903)  (engineer);  Pull-  504,  81  N.  W.  518  (1900)  (hydraulic  ele- 
manV  Palace-Car  Co.  v.  Harkins,  55  Fed.  vator) ;  Scheider  v.  American  Bridge  Co.,  78 
932,  5  C.  C.  A.  326   (1893)    (machinist).  N.  Y.  App.  Div.   163,  79  N.  Y.  Suppl.  634 

98.  Bradley  v.  District  of  Columbia,  20  (1903)  (guying  derricks) ;  Fritz  v.  Western 
App.  Cas.   (D.  C.)    169   (1902).  Union  Tel.  Co.,  25   Utah  263,  71   Pac.  209 

Familiarity  with  a  physical  effect  of  nat-  (1902)    (telephone  wires);  Parlett  v.  Dunn, 

unal  laws  will  not>  of  itself,  qualify  the  per-  102  Va.  459,  46  S.  E.  467    (1904)    (erecting 

son  to  speak  as  to  the  operation  of  these  hoisting  gear), 

laws.    A  flremaot  for  instance,  is  not  qualified  4.  Louisville,  etc,  R.  Co.  v.  Berkey,  136  Ind. 
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of  firearmsy*^  the  value,  weight  or  strength  of  materials,^  and  other  matters 
connected  peculiarly  with  meohanic^ 

§  389.  [Technical  6r  Sciehtillo  Fadbi] ;  Muiiiig;  Hatnral  SittorjrJ.-^  The  art 
of  mining  presents  a  number  of  facts  not  covered  by  the  scope  of  common 
knowledge  and  miners  of  esiperience  may  testify  to  such  facts  as  the  details 
of  mine  construction  ^  and  their  operation.^  So  one  who  has  made  a  special 
dtudy  of  natural  history  may  state  to  a  tribunal  facts  of  special  knowledge  as 
to  the  habits  of  animals  or  their  characteristics.^^ 

§  390.  ^Technical  or  Scientific  Facts];  Professional  Facts;  Hedicine.^^ — The 
presiding  judge  will  receive  as  a  witness  to  facts  of  special  knowledge  relating 
to  the  medical  profession  any  person  who  has  been  proved  to  his  satisfaction 
or  whom  he  can  reasonably  assume  to  know  the  fact  as  to  which  he  proposes  to 
testify  with  such  fullness  and  accuracy  as  to  make  his  evidence  helpful  to  the 
jury.  As  in  other  matters  presenting  administrative  questions  regarding  the 
adequacy  of  the  knowledge  of  a  witness,  the  qualification  required  is  only  such 
as  is  commensurate  with  the  testimony  which  is  offered.  Were  the  question 
asked  a  medical  practitioner  one  which  involved  a  wide  experience  and  mature 
judgment  the  court  might  well  insist  upon  receiving  testimony  of  a  professional 
witness  who  might  be  assumed  tO'  possess  these  qualities.  But  certain  profes- 
sional facts,  obtainable  in  their  entirety  bv  reading  may  be  equally  well  known, 
or  even  better  remembered,  by  a  young  doctor  just  graduated  from  the  medical 
school  than  by  an  older  and  more  experienced  practitioner.^^  But  nurses, ^^ 
undertakers  **  and  other  nonscientific  and  nonprofessional  witnesses,  will,  as  a 
rule,  not  be  received  merely  by  virtue  of  their  occupation,  though,  in  such  case, 
as  in  that  of  any  other  witness,  proof  of  special  and  adequate  knowledge  and 
experience,  quoad  the  fact  to  be  elicited  will  render  them  competent  witnesses. 

Those  duly  qualified  may  testify  concerning  the  state  of  medical  knowl- 


181,  35  N.  E.  3  (1803)  (coupling  pin^  ;  T-au 
7.  Fletcher,  104  Mich.  205,  62  N^.  W.  357 
(1895)    (saw). 

5.  Long  V.  Traveller 8*  Ins  Co.,  113  Iowa 
259,  85  X.  W  24  (r»01)  (effect  of  gks  gen- 
eration by  discharge  of  a  gun).  See  also 
Dugan  V.  Com.,  102  Ky.  241,  43  R.  \V  418, 
19  Ky.  L.  Rep.  1273   ( 1897 ) . 

8.  McFaul  V.  Madera  Flume,  etc.,  Co.,  134 
Cal.  313.  66  Pac.  308  ( 1901 1  r  wrought  and 
CMt  iron)  ;  Caven  v.  BckLwetl  Oranite  Co.,  97 
Me.  381,  54  Atl.  851  { 1903)    (wood  and  iron). 

7.  1  Chamberlayne.  Evidence,  §5'f>Of)-912. 

B.  Grant  v.  Variney.  21  Colo  320.  40  Pac 
771  (IS9."));  McNamara  v.  Logan,  100  Ala. 
187,  U  So  17.1  f  IS93)  (rtafe  distance  between 
wall  and  car ) . 

9.  Ohio,  etc..  Torpedo  Co.  v.  FiBhbum,  61 


Ohio  St.  608,  56  N.  E.  457,  76  Am.  St.  Rep. 
437  (1809)  (blasting)  ;  Beaman  v.  Martha 
Washington  Mln.  Co.,  23  Utah  139,  63  Pac. 
631   ( 190O)    ( "  skip  "  out  of  an  incline  shaft) . 

10.  Smith  v.  People,  46  111.  App.  130 
( 1891 )  ;  Cottrill  v.  Myrick,  12  Me.  222 
(1835):  Lewis  v.  Hartford  Dredging  Co.,  68 
Conn  221,  35  Atl.  1127  (1896^  (needing  oys- 
ters) :  8tate  v.  Mcintosh,  109  Iowa  209,  80 
X.  \V.  349   (1899)    (wolf). 

11.  1  Chamberlayne,  Evidencte,  §5  913-918: 

12.  TuUis  V.  Kidd,  12  Ala.  648  (1847); 
Murphy  V  Murphy,  65  S.  W.  165.  23  Ky.  L. 
Kep.  1460  (1901)  (effect  of  alcoholism  on 
the  human  will). 

18*  State  V.  Cook.  17  Kan.  392   (1877). 
14.  Osborne  ▼.  Troup,  00  Conn.  485,  23  Atl. 
157  (1891). 


§  391 


Knowledge;  Special. 
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edge,^*  the  symptoms  of  disease,**  or  insanity,^^  their  proper  treatment  *^  and 
the  facts  of  surgery  either  human  *®  or  veterinary. ^^ 

§  391.  [Teohnieal  or  Seientific  Facta] ;  Bailroad  Faets;  Eoles.^!  22_  xhe  great 
prominence  of  the  railroad  in  the  social  and  industrial  life  of  the  modern 
community  and  in  the  practical  work  of  the  courts  not  only  make  a  number  of 
facts  relating  to  such  a  carrier  matter  of  common  or  judicial  knowledge  ^^  but 
constantly  call  for  proof  of  cognate  facts  more  or  less  technical  in  their  nature, 
as  to  which  special  knowledge  is  requii'ed.  Facts  of  the  latter  class  may  be 
furnished  by  those  who  are  found  by  the  court  to  have  had  adequate  technical 
training  or  practical  experience  in  regard  to  the  fact  in  question.^^  A  person 
not  in  the  railroad  business  may  state  a  fact  relating  to  railroad  matters ;  — 
provided  it  be  shown  that  he  knows  it,*'  and  not  merely  that  he  has  had  suf- 
ficient opportunities  for  observation  to  enable  him  to  ascertain  it.** 


15.  state  V.  Knight,  43  Me.  11  (1857) 
(blood  stains) ;  Johnson  v.  Winston,  (Neb. 
1!»03»,  1)4  N.  \V.  807;  State  v.  Miller,  9 
Houst.  (Del.)  564,  32  Atl.  137  (1802)  (hu- 
man blood);  State  v.  White,  7«  Mo.  96 
(1882)  (undergoing  child  birth  while  stand- 
ing )  ;  People  V,  Osmond,  138  N.  Y.  80,  33 
N.  E.  739    (1893). 

18.  State  V.  Meyers,  99  Mo.  107,  121,  12 
S.  W.  516   (1880). 

Conversely,  the  witness  may  testify  as  to 
what  certain  medical  phenomena  indicate  as 
to  disease ;  ita  cauee,  etc.,  assuming  the  inf er^ 
ence  is  a  necessary  and  unreasoned  one. 
Louisville,  etc.,  R.  Co.  v.  Falvey,  104  Ind. 
409,  3  \.  E.  389,  4  N.  E.  908  (1885)  ;  Kelly 
V.  Erie  Tel.  etc.,  Co.,  84  Minn.  321,  25  X.  W. 
706  (1885)  ;  Dillel)er  v.  Home  L.  Ins.  Co.,  87 
A.  Y.  70  1 1881)  :  State  v.  Wilcox,  132  \.  C. 
1120,  44  S.  E.  625  (1003)  (no  water  in  stom- 
ach ) . 

17.  State  V.  Reddick,  7  Kan.  143  (1871)  ; 
State  V.  Meyers,  99  Mo.  107,  121,  12  S.  W.  616 
(1880);  Williams  V.  State  (Fla.  1003),  34 
So.  279:  State  v.  Reddick,  7  Kan.  143  (1871)  ; 
State  V.  Meyers,  99  Mo.  107,  121,  12  S.  W. 
516  (1889)  ;  People  v.  Goldsworthy,  1.30  Cal. 
600,  62  Pac.  1074  (1900)  (portable  aluminum 
lioiler). 

18.  State  V.  Meyers,  90  Mo.  107,  121,  12 
S.  W.  516  (1889)  ;  Bonart  v.  Lee  (Tex.  Civ. 
App.  1898),  46  S.  W.  006  ("medical  treat- 
ment") ;  Hartung  v.  People,  4  Park.  Cr.  CS. 
Y.)  310  (18.59)  (cause  of  inflammation  dis- 
covered on  post  mortfm  examination)  :  Baldi 
V.  ^Metropolitan  li».  .po.,  18  Pa.  Super.  Ct. 
500  noo2). 

18.  Johnson  v.  Winston  (Xeb.  1903),  94 
N.  W.  607 ;  Crites  v.  New  Richmond,  98  Wis. 


55,  73  N.  W.  322   (1897)  ;  Kelly  v.  U.  S.,  27 
Fed.  616  (1886).    Infra,  §  722. 

In  itatei  wliieh  pemit  it,  the  evidence  of 
technical  faets  may  be  elicited  on  cross  exami- 
nation. Rowell  V.  Lowell,  11  Gray  (Mass.) 
420  (18.58);  Kelly  v.  U.  S.,  27  Fed.  616 
(1885);  Powers  v.  Mitchell,  77  Me.  361 
(1885)    (coDcuaaion  of  the  spine). 

90.  Grayson  v.  Lynch,  163  C  S.  468,  16  S. 
Ct.  1064,  41  L.  ed.  230  (1896);  Pearson  v. 
Zehr,  138  111.  48,  29  X.  E.  854,  32  Am.  St. 
Rep.  113   (1891). 

A  pliysiolan,  though  he  has  never  acted  aa 
a  veterinary  surgeon  regarding  it  may  state 
the  symptoms  of  a  given  disease.  State  v. 
Sheets,  89  N.  C.  543  (1883). 

81.  1  Chamberlayne,  Evidence,  §§  919-929. 

88.  Supra,  §§  359,  362,  infra,  731  et  Beg, 
814  et  seq. 

88.  Supra,  §§  345  et  seq.,  362. 

Skilled  witnesses  are  not  required  to  state 
snch  facts. —  For  example,  the  community 
knows  how  a  cattle  guard  should  be  con- 
structed. New  York,  etc.,  R.  Co.  v.  Zum- 
baugh,  12  Ind.  App.  272,  30  X.  E.  1058 
(1804);  Swartout  v.  New^  York  Cent.,  etc., 
R.  Co.,  7  Hun  (X.  Y.)  571   (1876). 

84.  Qnaliflcations  must  be  afllnnatlTely 
shown.  L'nless  this  is  done,  the  witness  may 
be  rejected.  Born  v.  Philadelphia,  etc.,  R. 
Co.,  198  Pa.  St.  409,  48  Atl.  263   (1901). 

86.  Missouri  Pac.  R.  Co.  v.  Mackey,  33  Kan. 
298,  6  Pac.  291  (1885) ;  Chesapeake,  ete^  R. 
Co.  V.  Stephens,  15  Ky.  L.  Rep.  815  (1894); 
Detroit,  etc.,  R.  Co.  v.  Van  Steinburg,  17 
Mioh.  09  (1868)  (mail  clerk);  Robertson  v. 
Wabash,  etc.,  R.  Co.,  84  Mo.  119  (1^84). 

86.  Manhattan,  etc.,  R.  Co.  v.  Stewart,  30 
Kan.  226,  2  Pac.  151    (1883);  Mammerber^ 
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§  391 


Evidence  of  this  character  may  be  offered  of  the  duties  of  officers  or  em- 
ployees,-^ the  operation  of  the  road,*®  freight**^  and  passenger  ^  transporta- 
tion, the  possibilities  and  probabilities  of  railroads,^^  and  facts  concerning  the 
roadbed  and  equipment.^*  So  facts  as  to  the  construction,  equipment  and 
-operation  of  street  railways,^^  the-  dHtias  ^i  their  officers  and  employees  ^^  and 
the  possibilities  of  street  railways  ^^*  may  be  shown  in  the  same  way.  The 
rules  01  the  company  may  be  put  in  evidence  to  show  the  proper  standard  of 


care. 


36 


V.  Metropolitan  St.  R.  Co.,  62  Mo.  App.  563 
0895). 

S7.  Galveston,  etc.,  R.  Co.  v.  Brown   (Tex. 
Civ.  App.  1900),  59  S.  VV.  930;  Culver  v.  Ala- 
bama  Midland  R.  Co.,   108  Ala.  330,  18  So. 
^27  (1895)   (proper  position) ;  Quinlan  v.  Chi- 
cago, etc.,  R.  Co.,  113  Iowa  89,  84  N.  W.  960 

ri90i). 

28.  Birmingham,  etc.,  Rj.  Co.  v.  Harris,  98 
.Alt.  326,  13  So.  377  (1893);  Kerns  v.  Chi- 
<*go,  etc.,  R.  Co.,  94  Iowa  121,  62  N.  W.  692 
(1895)  'pilot  bar) ;  Price  v.  Richmond,  etc., 
R.  Co.,  38  S.  a   199,   17  S.   E.   732    (1892) 

I  make  up  train) ;  Walker  v.  Lake  Shore,  etc., 
R.  Co..  104  Mich.  606,  62  N.  W.  1032  (1895) 
(u»in!^  lantern)  ;  Louisville,  etc.,  R.  Co.  v. 
Reagan,  96  Tenn.  128,  33  S.  \T.  105  (1895) 
(uncoupling). 

tt.  Price  V.  Richmond,  etc,  R.  Co.,  38  S.  C. . 
199.  17  S,  E.  732   (1892)  ;  Vicksburg,  etc.,  R. 
Co.  V.   Stocking    (Miss.    1892),    13   So.   469; 
Conway  v.  Fitzgerald,  70  Vt.  103,  39  Atl.  634 
(1807)   (lumber). 

80.  Union  Pac.  R.  Co.  v.  Novak,  61  Fed. 
ii73.  9  C.  C.  A.  629  (1894)  ;  Louisville,  etc., 
R.  Co.  V.  Banks,  132  Ala.  471,  31  So.  573 
(1901). 

81.  Chicago,  etc.,  R.  Co.  v.  Kreig,  22  Ind. 
App.  303,  53  X.  E.  1033  (1899)  (spark); 
WhitRett  V.  ChlcagOj  etc..  R.  Co.,  67  lQswa.L59/' 
25  X.  W.  104  i  1885) ;  Fraoe  v.  Xew  York,  etc., 
K.  Co .  68  Ifun  325.  22  X.  Y.  Suppl.  058 
(1893). 

OAio. —  Belief  on  taine.  etc.,  R.  Co.  v.  Bailey, 

II  Ohio  St.  333    (1<»60)    (prevent  accident) 
'onway  v.  Fitzpferald,  TO  Vt.  103,  30  Atl. 

fiU  (1807)  :  Davidnon  v,  St.  Paul,  etc.,  R.  Co., 
^\  Minn.  51,  24  K.  W  324  (188.1)  (throw 
>park») :  Jamieson  v.  Xew  Yot-k,  etc.,  R.  Co., 
tW  N.  Y  630,  .57  X  E.  1113  (1900)  (j»park 
»rre*ter  door  open). 

81  Kerns  t.  Chicago,  etc..  R.  Co.,  94  Towa 
lil,  62  X.  W.  692   (  H05)  :   WaTker  v.  take 
>ho!>,  etc..  R.  Co..  104  Wich.  606;  '62  N".  \V. 
mt  asOo)  (roadtaasteri ;  Kelly  v.  Southern' 
^Minnenota  R.  Co..  28  Minn.  98,  9  N.  W.  .588     ' 
(1^81);  8Ute  V.  Toledo  R.,  etc.,  Co.,  24  Ohio 


Cir.  Ct.  321  (1903)  (side  track) ;  Ft.  Worth, 
etc.,  R.  Co.  V.  Wilson,  3  Tex.  Civ.  App.  583, 
24  S.  W.  686  (1893)  (good  construction); 
Baltimore,  etc.,  R.  Co.  v.  Elliott,  9  App.  Cas. 
(D.  C.)  341  (1896)  (draw  head);  McDonald 
V.  Michigan  Cent.  R.  Co.,  108  Mich.  7,  65  N. 
W.  597   (1895)    (cross-bar). 

85.  Supra,  §  862,  infra,  §§  732,  815;  North 
Kankakee  St.  Ry.  Co.  v.  Blatehford,  81  111. 
App.  609  (1898)  (use  of  fenders);  Chicago 
City  R.  Co.  V.  McLaughlin,  146  111.  353,  34  N. 
E.  796  (1893)  ;  Geist  ▼.  Detroit  City  R.  Co., 
91  Mich.  446,  51  N   W.  1112  (1892). 

84.  Czezewzka  v.  Benton-Bellefontaine  R. 
.Co,,  121  Mo.  201,  25  6.  W.  ftll   (1894). 

86.  Chicago  City  R.  Co.  v.  McLaughlin,  146 
111.  353,  34  N.  E.  796  (1893);  Geist  v.  De- 
troit City  R.  Co.,  91  Mich.  446,  51  N.  W.  1112 
(1892) ;  Watson  v.  Minneapolis  St.  R.  Co.,  53 
Minn.  551,  55  N.  W.  742  (1893). 

86.  Rules  of  a  railway  company  as  to  the 
operation  of  its  trains  are  some  evidence  when 
promulgated  for  the  safety  of  the  public  of 
the  proper  care  and  precaution  ..aich  should 
be  used.  Deister  v.  Atchison  T.  &,  S.  F.  R.  Co., 
99  Kan  .525,  172  Pac.  282,  L.  R.  A.  1917 
C784  (1917).  A  rule  of  a  common  carrier 
forbidding  passengers  from  going  on  the  steps 
is  admissible  to  show  that  a  conductor  was 
not  negligent  in  allowing  a  passenger  to  stand 
on  the  platform  where  he  did  not  know  that 
he  was  there,  as  the  rule  shows  that  he  had 
no  reason  to  look  for  him.  Renand  v.  New 
\ork,  X>w  Haven  k  Hartford  R.  Co..  210 
Mass.  .5.53,  07  X.  E.  98,  .38  L.  R.  A.  (X.  S.) 
680  (1012).  In  an  action  for  nejrligence  the 
plaintiff  may  not  introduce  evidence  of  the 
rules  of  the  defendant  company  as  showing 
the  proper  standard  of  carfe  to  he  used  by  the 
employees.  Siich  rules  should  not  be  used 
to  show  an  admission,  as  they  may  simply 
show  that  the  company  tries  to  maintain  a 
high  standard  of  care  unless  they  show 'a 
general  practice  of  those  in  that  business. 
Virginia  Railway  A" Power  Co.  v.  Godsey,'  lit 
Va.  167,  83  S.  E.  1072. 


CHAPTER  XI. 


BURDfcIN  OF  PROOF. 


Preliminaries  to  a  trial  by  jury,  li\)2. 
Burden  of  proof  has  a  double  meaning,  393. 

Position  of  burden  of  proof;  who  wuld  fail  if  no  further  evidence  were  intro- 
duced, 394. 

never  shifts,  395. 

common  law  pleading,  396, 

equity  pleading,,  397. 

statutory  pleading,  398. 

actions  in  rem,  etc.,  399. 

criminal  cases;  burden  on  prosecution,  400. 

affirmative  defences,  401.  » 

§  392.  Preliminaries  to  a  Trial  by  Jury. —  That  any  forensic  contest  what- 
ever between  contending  parties  should  be, conducted  to  a  definite  and  speedy 
conclusion,  at  least  three  things,  among  others,  should  be  predetermined.  (1) 
What  facts  must  be  proved  by  any  litigant  to  insure  his  success.  This  is  en- 
tirely a  matter  of  substantive  law.^  (2)  Upon  whom  lies  the  duty  of  proving 
the  truth  of  a  particular  proposition  or  of  introducing  evidence  as  to  the  ex- 
istence of  any  given  individual  fact.  This  falls  under  the  head  of  Burden 
of  Proof,  the  topic  under  consideration.^  (3)  What  happens  should  the  per- 
son upon  whom  this  duty  rests. fail  to  discharge  it.  This  is  determined  by 
procedure  at  a  subsequent  stage,  with  which  the  law  of  evidence  has  no  imme- 
diate concern.^ 

§  393.  Burden  of  Proof  has  a  Double  Meaning. —  As  commonly  employed, — 
and  few  phrases  are  utilized  moi'e  constantly, — "  burden  of  proof ''  is  am- 
biguous in  meaning.  It  represents  one  or  the  other  of  two  entirely  distinct 
things;  *  (1)  the  burden  or  necessity  of  establishing  a  case,  of  making  good 


1.  2  Chamberlayne,  Kvidence,  §§  930,  031, 
932.  933. 

a.  2  Chamberlayne,  Kvidence,  §§  932,  935. 

8.  2  Chamberlayne,  F.vidence,  §§  932,  935a. 

4.  2  Chamb.,  Kv.,  §  936  and  cases  cited  in 
note  3.  Contra:  State  v.  Thornton,  10  S.  D. 
349,  73  N.  W.  196. 

Hot  always  is  this  done. —  Certain  courts 
have  taken  the  proper  distinctions  with  frreat 
clearness.    Scott  v.  Wood,  81  Cal.  398  ( 1889) ; 


BusweU  V.  Fuller,  89  Me.  600  (1897);  Mor- 
gan V.  Morse,  13  Gray  (Mass.)  150  (1859). 
An  inereasing  cleamest  in  statement 
seems  observable  in  the  deeisiions.  See  Ruth 
V.  Crone,  10  Cal.  App.  770.  ia3  Pac.  960 
(1909) ;  Cody  v.  Market  St.  Ry.  Co.,  148  Cal. 
90,  82  Pac.  667  (1905);  Alabama  &  V.  Hy. 
Co.  V.  Groome,  97  Miss.  201.  52  So.  703 
(1910) ;  Fosfl  V.  McRae,  105  Me.  140,  73  Atl. 
827   (1909) ;  Dorrell  v.  Sparks,  142  Mo.  App. 
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Position  of  Burden. 


§§  394,395 


against  all  opposition  the  truth  of  a  proposition  is  issue  or,  (2)  the  burden  or 
duty  of  going  forward  and  producing  evidence  to  make  a  prima  facie  case  in 
his  own  favor  or  to  meet,  minimize  and  counteract  such  a  ^  case  when  estab- 
lished against  him.^  This  has  led  to  much  confusion  of  thought.^  A  very 
slight  change,  in  the  single  word, —  "  proof  "  to  "  evidence  "  when  the  phrase 
iftu£«d  in  its  secondary  meaning,  suffices  to  eliminate  the  difficulty.^ 

§  394.  Position  of  Burden  of  Proof;  Who  Would  Fail  if  no  Further  Evidence 
Were  Introduced. —  The  position  of  the  burden  of  establishing  has  been  lo- 
cated in  different  wavs  bv  different  authorities;  —  though  it  is  fairlv  obvious 
at  times  that  the  statement  relates  rather  to  the  position  of  the  burden  of 
evidence  than  of  that  of  establishing.  Thus,  for  example,  it  has  been  said 
that  the  burden  is  on  him  who  would  lose  his  case  if  no  further  evidence  were 
produced.®  It  is  certainly  tiTie  that  at  the  beginning  of  any  trial  at  law  the 
burden  of  proof  and  the  burden  of  evidence  rest  on  the  same  person.®  Here, 
therefore,  the  test  applies.  /It  applies  equally  where  the  actor  ^**  is  the  losing 
party  at  the  end  of  the  trial ;  —  for  the  two  burdens  are  again  together.  At 
other  stages  of  the  trial  the  test  is  workable  with  regard  to  the  burden  of  evi- 
dence. It  is  not  necessarily  applicable  to  the  burden  of  proof,  properly  so- 
called; —  except  where  the  party  not  having  the  burden  of  establishing,  i.e., 
tlie  non-actor,  has  destroyed  the  actor's  prima  facie  case.  It  scarcely  need  be 
said  that  the  burden  of  proof  cannot  be  on  both  parties  at  the  same  time.^^ 

§  396.  [Position  of  Burden  of  Proof] ;  Never  Shifts —  That  the  burden  of 


480,  127  S.  \V.  103  (1910):  Toube  v.  Rubin- 
Blankfort  Co.,  6.3  MIbc.  Kep.  (X.  Y.)  298, 
116  X.  Y.  Siipp.  673   (1909). 

5.  Tbis  last  mentioned  duty  is  spoken  of  in 
Chaml)erlayne*a  treatine  and  in  tbi»  digest  as 
the  **  burden  of  evidence,^'  as  it  should  more 
properly  be  called.  The  phrase  "  burden  of 
proof  is  restricted  to  its  original  and  pri- 
mtry  meaning  of  the  burden  of  establishing  a 
case. 

6-  See  Borton  v.  Blin,  23  Vt.  151  (1851). 
It  has  lieen  proposed  that  the  ut*e  of  the  ob- 
jcHionsble  phrase  be  abandoned  Thayer, 
Prelim.  Treat ,  .384 :  Abrath  v.  *Xorth  East- 
ern II  Co.,  1 1  g.  H.  D.  440,  47  J.  P.  692,  52 
L  J.  Q.  B.  620  ( 1883 ) .    2  Cham.,  Ev.,  §  934. 

7.  **  Proof '*  ambiguous. —  For  a  discussion 
of  this  question  and  the  divergent  views  which 
ibe  civil  law  procedure  and  its  modern  sue-; 
cvssors  of  equity  and  code  pleading  took  as. 
compared  with  the  common  law,  of  the  nature 
of  a  trial,  see  2  Chamb.,  Ev.,  $  936,  note  7. 

S.  D]et«rle  ▼.  Bdcin,  143  Cal.  683,  77  Pau*. 
M4  (1004).  See  also,  Mayer  v.  C.  P.  Leah 
Ptper  Co.,  45  Ind.  App.  360,  89  N.  £.  804 


(1009) ;  Hemdon  v.  Louisville  Nat.  Banking 
Co.  (Ky.  1010),  124  b.  W.  836;  John  Turl'a 
Sons,  Inc.i  r,  Williama  Eng.  k  Con.  Co.,  121 
N.  V.  Supp.  478  (1910);  Hauser  v.  Western 
Union  Telegraph  Co.,  160  N.  C.  557,  64  S.  E. 
503  (1009)  ;  2  Chamb.,  Ev.,  §  937  and  cases 
cited.  OccasioBally,  this  test  of  the  posi- 
tion of  the  burden  of  proof  has  been  adopted 
by  statute.  Chaplin,  etc..  Turnpike  Co.  v. 
Nelson  Co.,  26  Ky.  L.  Rep.  1154,  77  S.  W. 
377  (1903). 

9.  Veiths  v.  Hagge,  8  Iowa  163,  192  (1869) ; 
Keagan  v.  El  Paso  &  N.  E.  Ry.  Co.,  15  N.  M. 
270,  106  Pac.  376  (1910). 

10.  The  term  **  actor  "  is  used  to  designate 
the  party  on  whom  rests  the  burden  of  estab- 
lishing—  burden  of  proof  in  its  correcc  and 
primary  meaning.  By  "  non-actor "  or  rem 
is  designated  the  party  on  whom  the  burden 
of  establishing  does  not  rest; — though,  of 
course,  the  burden  of  evidence  may  and  fre- 
quently does. 

11.  State  V.  Rosenthal,  128  Wis.  442,  102 
N.  W.  49  (1905). 
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proof,  properly  so-called,  never  shifts,  iu  civil  causes,  seems  established  by 
the  great  weight  of  authority;  —  when  correctly  interpreted,  in  any  instance.^^ 
The  same  rule  is  equally  applicable  and  controlling  in  criminal  cases. *'^  On  a 
criminal  proceeding,  the  burden  of  proof  never  leaves  the  prosecution.  The 
issue  has  been  fixed  once  for  all  by  the  pleadings,  and  the  rules  of  pleading  do 
not  permit  it  to  be  altered  during  the  progress  of  a  trial  on  those  pleadingSi^* 
So  far  as  the  party  having  the  burden. of  proof  is  concerned,  two  results  obvi- 
ously follow  from  the  nile.  (1)  The  two  burdens  are  upon  the  same  person  at 
the  beginning  of  the  trial;  (2)  if  the  actor  fails  to  maintain  his  case,  they 
are  united  at  the  end  of  it.^^  At  other  stages  of  the  trial,  the  burden  of  evi- 
dence follows  automatically  the  logical  necessities  of  the  situation.  The  bur- 
den of  proof  is  voluntarily  assumed  by  one  or  other  of  the  parties,  once  for  all, 
and  cannot  be  displaced  except  upon  the  formation  of  a  new  issue.  It  re- 
mains persistent  through  all  the  fluctuations  of  the  burden  of  evidence.  The 
position  o{  the  burden  of  evidence,  however,  at  any  time,  is  determined  by 
answering  the  question  as  to  who  would  lose  if  no  further  evidence  were  intro- 
duced.^^ The  confusion,  and  consequent  error,  lies  in  speaking  of  this  burden 
of  evidence  as  the  "  burden  of  proof.''  ^^ 

§  396.  [Position  of  Burden  of  Proof];  Conunon  Law  Pleading. —  Under 
common-law  pleading,  procedure  in  assigning  the  burden  of  proof  to  one  of 
the  respective  parties,  adopts  as  its  final  and  determinative  guide,  the  condi- 
tion of  tlie  issues  formed  by  the  pleadings.     Whichever  of  the  parties  has 

12.  WiUiams  v.  Casebeer,   126  Cal.  77,  58  18.  Boykin  v.  People,  22  Colo.  496,  45  Pac. 

Pac.  380   (1889);   Baxter  v.  Camp,  71  Conn.  419   (1896);  Dacey  v.  People.  116  III.  555,  6 

^45,  41   Atl.   808,  71   Am.   St.   Hep.    169,  42  N.  E.  165  (1886):  Trogdon  v.  State,  133  Ind. 

L.  R.  A.  514  (1898) ;  Fosa  v.  McRae,  105  Me.  1,  32  X.  E.  725   (1892) ;  State  v.  Conway,  56 

140,  73  Atl.  827    (1909);  Carroll  v.  Boston  Kan.  682,  44  Pac.  627   (1896):  State  v.  Har- 

Elevated   Ry.  Co.,  200  Mass.  527,  86  N.   E.  delein,  169  Mo.  579,  70  8.  W.   130   (1902)  ; 

793    (1909);   AulU  v.   Young,  98  Mich.  231  People  v.  Downs.   123   N.  Y.  558,  23   K.    E. 

(1893)  ;    Vertress  v.  Gage   County,  75   Neb.  988   (1890)  :  Agnew  v.  U.  S.,  165  U.  S.  17  S. 

332,    102   N.    W.   242    (1905);    Heineman   v.  Ct.   235    (1897);   2  Chamb.,  Ev.,  §  939  and 

Heard,  62  X.  Y.  448  (1875);  2  Chamb.,  Ev.,  cases  cited. 

§  938  and  cases  cited.     The  burden  of  proof  14.  2  Chamb.,  Ev.,  §  939  and  cases  cited: 

is  not  shifted  even  by  the  failure  of  a  party  Wright  v.  Wright,   139  Mass.   177    (1885). 

in  court  to  take  the  stand  in  hi<«  own  behsilf.  16.  2  Chamb.,  Ev.,  §  940. 

if  it  originally  rested  upon  the  other  party.  16.  Scott  v.  Wood.  81  Cal.  398,  22  Pac.  871 

Meyer  v.  Minaky,  128  App   Div.  (X.  Y.)  589,  (1889) ;   Fofnes  v.  Wright,  91  Iowa  392,  5<> 

112  X.  Y.  Supp.  860    (1008).     Xor  does  the  N.   W.  51'   (1894):   Porter  v.  Still,  63  Miss, 

non-actor  a^nume  the  burden  of  proof  merely  357   (1885)  :  Haines  v.  Merrill  Trust  *!*o.,  56 

by  introducing  evidence  tendinp  to  break  down  X.  J.  L.  312,  28  Atl.  796   (18?>3):  Bauloc  v. 

the  actor's  case.     Wvlie  v.  Marinofskv.  201  Xew  York,  etc.;  R.  C*o.,  50  X.  Y.  356.  17  Am. 

ft- 

Mass.  583,  88  N.  E.  448  (1909).     The  burden  Rep.  325    (1874)  :   Union  Pac.  R.  Co.  v.  Mo- 

of  proof  does  not  shift  in  a   cafte   involving  Donald.  152  Ui  S.  262,  14  S.  Ct.  619,  ,^8  L. 

fraud  but  remains  on  him  who  claims  fraud,  ed.  434   (1894)  ;   2  Chamb.,  Ev.,  §  940  and 

though  the  duty  of  going  forward  with  the  cases  cited.- 

evidence  nmy  shift.  '  Boardman  v.  I..orentzen,  17.  '2  Chamb.,  Ev..  §  940.     See  Blsciissfon 

155  Wis.  566,   145  X.  W.  750,  52  L.  Ri  A.  of -Simile  tof  the  Scales,  in  connection   witti 

(X.  S.)  476  ( 1914).  trials  fet  raw,-2  Chamb;,  Ev.,  §  941. 
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the  aiBnnative  of  the  issue  as  determined  by  the  pleadings,  has  the  burden  of 
proof,^^  to  establish  his  contention  by  the  legally  required  preponderance  of 

the  evidence.^^     This  burden  necessarilv  includes  the  fact  that  all  conditions 

%■' 

precedent  to  the  right  claimed  have  been  performed.^ 

For  example  in  actions  for  negligence  the  burden  rests  on  the  plaintiff  to 
prore  all  facts  necessary  to  show  negligence  ^^  but  in  most  jurisdictions  the 
burden  is  on  the  defendant  to  prove  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence.^^  All  the  necessary  elements  in  an  action  for  breach  of  con- 
tract must  likewise  be  proved  by  the  plaintiff. ^^ 

Burden  on  Plaintiff. —  Where  the  defendant  traverses,  or  denies  one  or 
more  material  allegations^*  of  the  plaintiff's  declaration,  either  in  an  action 
of  tort,^  or  contract,^*'  or  concerning  land,*^  the  burden  of  proof  is  on  the 
plaintiff;-** — even  where  the  traverse  is  an  argumentative  one,  in  the  form 


II.  English  V.  Porter,  109  111.  285  (1««4>. 
McCollUter  v    Yard,  !W  Iowa  «21,  .17  X.  W. 

447  (1894);   Heineman  v.  Heard,  62  N.  Y. 

448  (18751:  Klunk  v  HockinK  Valley  Ry. 
Co,  74  Ohio  St.  125,  77  X.  E.  752  i  1900 1  ; 
Connor  v  Careen  Pond,  et<».,  K.  Co.,  23  S.  C. 
42.  1-S5):  2  Chamb.,  Ev.,  §§  942,  943  and 
cases  cited. 

19.  (  hii-ago.  etc.,  R.  Co.  v.  Lamliert,  119 
III.  255,  10  X.  E  219  ( 1887)  ;  Oaks  v.  Harri- 
wn,  24  Iowa  179  (1868). 

JO.  Sext  V.  Gei»e.  SO  «a.  698,  6  S.  E.  174 
'1888);  Home  L.  Assoc  v.  Randall.  30  Can. 
^np.  Ct.  97  (1899).  But  ^ee  Thayer  v.  Con- 
nor, 5  Allen  (Ma^s  )  25  (1862);  Coffin  ▼. 
i^rtnd  Rapidfl  Hydraulic  Co,  136  X.  Y  655, 
32  X.  Y.  1076  (1893).  Burden  of  proof  — 
where  it  lies,  see  -note,  Bender  ed  ,  11  X.  Y.  9, 
121.  Burden  to  show  nUra  vires,  see  note, 
Bender  ed.,  143  X.  Y.  632.  Of  bona  fides  of 
purchase,  see  note,  Bender  ed.,  153  X.  Y.  76. 
Burden  to  show  bona  fides  in  purchasing  note, 
*«e  note.  Bender  ed.,  123  X.  Y.  207.  Burden 
of  proof  to  show  bona  fides  in  holder  of  fratid- 
nlent  note,  see  note.  Bender  ed ,  119  X  \\ 
372  Burden  of  proof  upon  proposing  will  for 
probate,  see  note,  Bender  ed.,  11  X.  Y.  9,  121. 

81.  One  who  had  the  burden  of  proof  to 
^how  the  cause  of  ice  formed  near  a  railroad 
track  cannot  go  to  the  jury  by  showing  that  it 
^^a«  possible  that  the  ice  was  formed  from 
•vater  cast  there  by  one  of  defendant's  engines 
when  there  is  an  equal  possibility  that  it  was 
*»<  there  by  other  individuals.     Kisentrasrer 

••reat  Vorthern  H.  Co ,  178  Iowa  713,  160  N. 
^\  111,  L.  B.  A.  1917  B  1245  ( 1918)  Burden 
to  prove  cause  of  accident,  see  note.  Bender 
«i,  IS   X.  Y.  584.    Burden  to  prove  n^li- 


gence,  see  note.  Bender  ed.,  47  X.  V.  282. 
Burden  of  proof  in  action  by  servant  to  re- 
cover for  personal  injuries,  see  note,  Bender 
ed-,  145  X.  Y.  409.  Burden  of  proof  of  neg- 
ligence and  contributory  negligence,  see  note, 
Render's  ed.,  113  X'.  Y.  386. 

22.  Conway  v.  Salt  Lake  A  <3gden  R.  Co., 
47  Utah  510.  155  Pac.  339,  L.  R.  A.  1916  D. 
1109  (1916).  Right  to  infer  absence  of  con- 
tributory negligence,  burden  of  proving  it,  see 
note,  Bender  ed., 

28.  One  who  seeks  to  prove  breach  of  war- 
ranty in  a  heating  apparatus  has  the  burden 
of  showing  that  it  was  operated  under  proper 
conditions  Waterman-Waterburv  Co.  v. 
School  Dist..  1«2  Mich  498,  148  X.  \V.  673, 
L.  R.  A.  1015  B  626  ( 1914) .  Burden  of  proof 
in  insurance  cases,  see  note.  Bender  ed.,  149 
N.  Y.  735. 

24.  Marcotte  v.  Sheridan,  91  X\  Y.  Supp. 
744  ( 1905)  ;  .fohn  Ainsfield  Co.  v.  Basmussen, 
30  rtah  453,  85  Pac.  1002  (1906)  ;  2  Chamb., 
Ev..  §  944  and  cases  cited. 

25.  Hudson  -v  Miller,  97  Til.  App.  74 
(1901);  Sheley  v.  Brooks,  114  Mich.  11,  72 
X  W.  37  (1897)  ;  Taylor  v.  Guest,  58  X.  Y. 
262  (1874);  Griswold  v.  Gebbie,  126  Pa.  St. 
353,  17  Atl.  673,  12  Am.  St.  Rep.  878  (1889) ; 
2  Chamb.,  Ev.,  5  ^^44  and  cases  cited. 

2€.  Florida  Ry.  Co.  v.  Thomas,  55  Fla.  287, 
45  So  720  (1908)  :  i  lark  v.  Hoffman.  128  Til. 
App.  422  (1906);  Laubheimer  v.  Xaill,  88 
Md.,  174,  40  Atl.  888  (1898)  ;  Ford  v.  Stand- 
ard Oil  Co.,  32  App.  Div.  (X.  Y.)  596,  53  , 
N.  Y.  Supp.  48   (1898). 

27.  Clifton  V.  Town  of  Weston,  54  W.  Va. 
250,  46  S.  E   360  (1903). 

83.  Western  R.  Co.  v. 'Williamson,  114  Ala. 
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of  an  affirmative  plea,^ — though  a  party  is  not  called  to  explain  or  dispro^^e 
his  opponent's  allegations.'"*^  If  the  form,  of  the  defendant's  pleading  is  nega- 
tive,—  as  where  he  files  a  general  issue,  the  burden  of  proof,  is  upon  the 
plaintiff  even  should  the  defendant  introduce  an  affirmative  defense  under 
this  negative  allegation.^* 

Replication, —  Should  the  defendant  set  up  an  affirmative  defense,  the 
plaintiff  may  compel  his  opponent  to  assume  the  burden  of  proof  by  denying 
or  traversing  the  new  matter  set  up  by  the  defendant.  But  he  may  adopt  a 
different  course  by  alleging  on  his  own  behalf,  new  facts  in  confession  and 
avoidance.  Should,  this  affirmative  replication  be  traversed  by  the  defendant, 
the  burden  of  proof  is  on  the  plaintiff.*'^ 

Burden  on  Defendant. —  Where  the  defendant  does  not  traverse,  but  sets  up 
affirmative  matter,  as  by  pleading  in  abatement,'*^  by  claiming  -^^  or  setting  up 
new  matter  in  avoidance  of  the  plaintiff's  action,**^  the  burden  of  proof  is  on 
him ;  ^^  although  the  plaintiff  answers  by  anticipation  in  his  declaration  the 
facts  which  he  assumes  will  be  set  up  by  the  defendant,^'  or  make^  an  argu- 
mentative traverse  in  his  replication.*®  Nor,  is  it  important,  in  this  connec- 
tion, should  the  plaintiff  take  issue  on  this  new  matter,  by  denying  or  traversing 
it,  that  such  affirmative  defense  involves  proof  of  negative  propositions.^® 
•Should  the  plaintiff's  replication  set  up  an  affirmative  defense  which  the  de- 
fendant meets  with  a  rejoinder  by  way  of  confession  and  avoidance  the  burden 
of  proof  is  upon  the  defendant,^''  and  it  is  said  not  to  be  material  that  the 
plaintiff  undertakes  to  establish,  by  evidence,  the  truth  of  his  replication. 

131,  21  So.  827    (1S06\ ;  Starratt  v.  Mullen,  Gilmer  v.  Grand  Rapida,  16  Fed.  708  (1883) ; 

148  Ma»8.  570,  20  X.  E.  178,  2  L.  R.  A.  697  2  Chamb.,  Ev.,  §  946  and  cases  cited. 

(1889) ;  Pares  v.  St.  T^iiis,  etc.,  R.  Co.  (Tex.  85.  Bliley  v.  Wheeler,  5  Colo.  ApJ).  287,  38 

Civ.  App.),  57  S.  W.  301.  Pac.  603  (1894)  ;  Swift  v.  Ratliff,  74  Ind.  426 

29.  Wilder  v.  Cowles,  100  Mass.  487  (1868) .  ( ISHl ) ;  Sayles  v,  (^uinn,  196  Maas.  492.  82  N. 

80.  Schallman    v.    Royal    Ina.    Co.,   94   lU.  K.  713    (1907);   Truax  v.  Heartt,  135  Mich. 

App.  364   (1901).  150,  97  N.  W.  394    (1903);   Coffin  v.  Grand 

31.  Adams    v.    Pease.    113    111     App.    356  Rapids  Hydraulic  Co.,  136  X.  Y.  635,  32  X.  E. 

(1904).  1076,  affirming  61  N.  Y.  Super.  Ct.  51,  18  N. 

38.  (  hicajyo  &  A.  Ry.  Co.  v.  Jennings,  114  Y.  Supp.  782    (1892);   Horaye  Ben.  Aaaoc.  v. 

111.  App.  622   (1904)  :  Meeh  v„  Missouri  Pac.  Sargent,   142  U.  S.  691,  12  R.  Ct.  3.32.  35  L. 

R.   Co.,   61    Kan.   630,   60   Pac.  319    aooO)  ;  ed.   1160    (1892);   2  Chamb.,  Ev.,  §  946  and 

Blunt  V.   Barrett,  .54   X.   Y.   Super.   Ct.   54S  cases  cited. 

(18H7)  :  2  Chamb.,  ,Kv.,  §  94.')  and  cases  cited.  36.  Pickup  y.  Thames  Ins.  Co.,  3  Q.  B.  D. 

J'he  burden  of  showing  that  an  automobile  in  594  (1875). 

which  plaintiflf  was  ridinj?  was  not  registered  37.  Henry  v., Ward,  49  Xeb.  .392,  (J8  X.  W. 

is- upon  the  defendant.     Conroy  v.  Mather,  217  518     (1896);    Hill    v,    Allison,   51    Tex.    3JK) 

Mass.  91,  104  X.  E.  487.  52  L.  R.  A,   (X.  S.)  (1870). 

801   (191.4).  38.  Fox  v.  Hilliard,  35  M«ss.  160   (1858); 

88.  Seid^chlae  v.  Town  of  Antiooh,  109  TH.  Wilson  v.  Hodges.  2  East  312   (1802). 

App.  291    (1004)  :    Boyre  v.    Augus^ta  Camp,  89.  Craig  v.  Proctor,  6  R.  I,  547   (I860). 

No.  7429,  M.  W.  A.,  14  Okl.  642,  7S  Pac.  322  40.  Miller    v.    Sollitt,    131    III.    App,     196 

(1904).  (1907),  and  it  is  said  not  to  be  material  that 

84.  Jewett  v.  Davis,  6  X    H.  .^18   (1*^34)  :  the  plaintiflf  undertakes  to  A^tshUsh.  by  evi- 

Robertson  v.  Ephraim,  18  .Tex.  U8   (1856)  ;  denc^,  the  truth  of  his  replication. 
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What  Defenses  are  Affirmative  is  a  matter  of  some  technicality  and  a  natural 
divergence  of  iiiling  exists  in  different  jurisdictions.  "  Undoubtedly  many  mat- 
ters which,  if  true,  would  show  that  the  plaintiff  never  had  a  cause  of  action, 
or  even  that  he  never  had  a  valid  coiitract,  must  be  pleaded  and  proved 
by  the  defendant;  for  instance,  infancy,  coverture,  or,  probably,  illegality."  ■*^ 
In  general,  however,  such  jaffirmative  defenses  agree  by  implication  of  law 
that  the  cause  of  action  relied  upon  by  the  plaintiff  once  existed  as  claimed,  but 
asaert  that  it  has  been  lost  or  modified  by  subsequent  events."^^  The  non- 
actor  or  reus,  by  simply  relying  on  a  defense  affirmative  in  form  which,  in 
realijty,  merely  travei*ses  the  affirmative  case  of  the  actor  does  not  necessarily 
Mfi  the  burden  of  proof.  Thus,  for  example,  where  a  defendant  relies  upon 
lack  of  conaideration  for  a  contract,  this  does  not  shift  the  burden  of  proving 
the  existence  of  a  consideration  as  essential  to  a  valid  contract.** 

Neyatiie  Allegations. —  It  is  the  affirmative  of  the  issue,  not  the  affirmative 
in  point  of  form  of  the  proposition  submitted  to  investigation,  which  deter- 
mines the  position  of  the  burden  of  proof.^^  The  affirmative  of  the  issue  may 
require,  under  the  rules  of  substantive  la\v>  proof  of  negati\^  allegations,"* **  by 
the  party  having  the  burden  of  proof,  whether  he  be  plaintiff  ***  or  defendant.**^ 


41.  Starratt  v.  Mullen,  uupra.  See  also 
Pendleton  v.  Cliue,  85  <  ul.  142,  24  Pac.  659 
(1890) ;  2  Chamb.,  Ev.,  §  U47  and  cases  cited. 

42.  Aloore  v.  Barber  Asphalt  Paving  Co., 
IIH  .Ala.  563,  23  So.  798  (1897):  Chandler 
V.  Smith,  70  111.  App.  638  (1807);  Swift  v. 
Ratliff,  BUfra;  Trua.K  v.  Heartt.  iuprf^, 
Knoche  ▼.  Whiteman,  86  Mo.  App  568 
(1900) ;  Hood  V.  Smiley,  5  Wyo.  70,  :m  Pac. 
856  (1894);  2  Chamb.,  Ev.,  §  947  and  canes 
cited.  Light  v.  Woodstock,  etc.,  R.  Co.,  13 
I.e.  g.  B.  216  (1857). 

48.  Chaplin  &  B  Turnpike  Road  Co.  v.  Xel- 
8on  County,  25  Ky.  L.  Rep.  1154.  77  S.  W. 
37 1 ;  Crowninshield  v.  Crowninnhield,  2  Gray 
(Mass)  524,  531  (1854).  See  Roberts  v. 
Padgett.  82  Ark.  331,  101  S.  \V.  753   (1007). 

44.  bmall  v.  Clewley,  02  .Me.  155  (1873); 
Harris  v.  Harris,  154  Pa.  St.  501  (IS03); 
.ronea  ?.  Simpson,  116  U.  S.  000;  Cl8rk  v. 
hills,  87  Tex.  141  (18S6);  2  Chamb.,  Ev..  § 
!>49  and  cases  cited.  It  \9.  naid,  for  evample. 
that  "he  who  atllrm^  must  prove,"'  Marigny 
^  Tnion  Bank,  12  Rob.  (U.)  2S3  (1844): 
'  umriinshield  v.  CrowniTishieldp  aufrra:  prae- 
'fur  pro   negante,    Cnion    \nt.    Rank    v. 

'•'Hnwick,  46  111.  375  rl>567):  that  no  one 
Hired  to  prove  a  nepativ*,  Carroll  v.  Ma- 

-.  28  Ala.  521  (1856)  ;  State  v.  Melton,  « 
•IT   n«44)  ;  State  v.  Morrison,  14  X.  C. 

'   I  H31) ;  OF  that  the  party  who  has  the 


*'  affarmative  of  any  proposition  "  has  the  bur- 
den of  proof.     People  v.  Schryver,  42  N.  Y.  1, 

1  Am.  Rep.  480  (1370) ;  Simon  v.  Krimko,  123 
N.  Y.  Supp.  697  (1910).  This  is.  in  reality, 
a  misapprehension.  Where  the  defendant  in 
a  civil  action  for  wrongful  death  admits  the 
killing  but  puts  in  evidence  sufficient  to  jus- 
tify it  as  in  self-defense,  it  has  been  recently 
held  that  the  burden  is  on  the  plaint i  if  to 
show  by  independent  testimony  that  the  kill- 
ing was  wrongful.  ThU  decision  seems  to  be 
contrary  to  the  weight  of  authority.  Welch 
V.  Creech,  88  Wash.  420.  153  Pac.  .355,  L.  R. 
A.  1018A  353. 

45.  Douglass  v.  Willard,  120  Cal.  38,  61 
Pac.  572  (1000);  Cleveland,  ().,  etc.,  Ry.  Co. 
V.  Moore,  170  lnd..32S,  82  N.  E.  52,  84  N  E. 
540  (11>08)  ;  Phipps  V.  Mahon.  141  Mass.  471, 
5  X.  E.  8.35  ( 1886)  ;  SchlcHinirer  v.  Hexter,  34 
X.  V.  Super.  Ct.  499  ( 1872)  ;  Pusey  v.  Wright, 
31  Pa.  St.  3«7  (1858)  ;  2  Chamb..  Ev.,  §  949, 
note  6.  and  cases  cited. 

46.  Baird  v  Brown,  28  I^.  Ann.  842 
(1876).  Eastman  v  Could.  63  X.  H.  89 
(I8>*4):  2  Chamb.,  Ev..  §  949,  note  7.  and 
cases  cited. 

47.  Atlantic  Trust  Co.  v.  Crystal  Water  Co., 
72  X  Y.  App.  Div.  539.  76  X.  Y.  Supp.  047 
(1002):  Western  I'nion  Tel.  Co.  v.  .Tackson, 
10  Tex  Civ    App.  273,  46  S.  W.  270.(1898)  ; 

2  Chamb.,  JSv.,  §  949,  note  8,  and  cases  cited. 
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The  substantive  law  may  require  that  the  existence  of  conditions  antecedent 
to  liability  should  be  negatived ;  "***  and,  so  far  as  can  reasonably  be  demanded 
in  any  particular  case,^**  the  party  having  the  burden  of  proof  may  fairly  be 
expected  to  establish  the  truth  of  such  negative  allegations,  even  where  special 
knowledge  is  possessed  by  his  antagonist. 

§  397.  [Position  of  Burden  of  Proof] ;  Equity  Pleading. —  In  equity,  as  at 
law,  the  burden  of  proof  is  on  the  party  who  has  the  affirmative  of  the  issue 
raised  by  the  pleadings.*'  There  being  no  constructive  admission  in  equity, 
as  distinguished  from  common  law  pleading,  a  plaintiff  or  complainant  has 
the  burden  of  proof  as  to  all  material  facts  not  expressly  admitted  by  the 
answer.^^  Under  the  general  rule  the  defendant  has  the  affirmative  of  the 
issue  as  to  any  plea  set  up  by  him,^*^  or  any  affirmative  defences  relied  upon  in 
the  answer,  and,  by  consequence,  as  to  these  has  the  burden  of  proof. 

§  398.  [Position   of   Burden   of   Proof];    Statutory    Pleading Under   code 

pleading  the  plaintiff,  or  complainant,  states  such  facts  as,  in  his  opinion,  en- 
title him  to  relief.  The  burden  of  proof  is  on  him  as  to  all  allegations  not 
specifically  admitted  by  the  defendant  in  his  answer. ^^  Such  allegations  are 
regarded  as  denied,**  though  the  denial  be  merely  argumentative;  ^^ —  as  where 
it  sets  up  a  different  price,***  or  relies  upon  another  contract.*^  Should  the 
distinct  admii»ions  made  by  the  defendant's  answer  suffice  to  establish  the 
plaintiff's  prima  facie  case,***  the  burden  of  proof  is  upon  the  defendant  as  to 
any  matter  relied  upon  in  avoidance  of  the  effect  of  these  admissions.*^ 


48.  Bufford  v.  Ranev.  122  Ala.  565,  26  So. 
120  (18!>8):  Atlantic  Trust  Co.  v.  Crystal 
Water  Co.,  supra;  2  Chamb.,  Kv.,  §  949,  note 
9,  and  c'aseg  cited. 

49.  Delachaise  v.  Maginnis,  44  I^.  Ann. 
104.%  11  So.  715  (1892);  Thayer  v.  Viles, 
23  Vt.  494   (1S51). 

Administrative  DetaUs.— In  many  juris- 
dictions, the  ri^ht  to  '*  open  and  cloAe  the 
case  itself "  rest  upon  the  party  having  the 
burden  of  proof.  New  Kllerslie  Fishing  Club 
V.  Ste>vart,  29  Ky.  L.  Rep.  414,  m  S.  W.  .598 
(1906). 

50.  Pusey  v  Wright,  31  Pa  St.  387 
(1859);  Pritchard  v.  Pritchard,  2  Tenn.  Cr. 
App  294  (1902):  Cochran  v.  Blount,  161  U. 
S.  :^.50.  16  S.  Ct.  4.54,  40  F..  ed.  729  (1895). 
But  see  Huston  v.  Harrison.  168  Pa.  St.  1.36, 
31  Atl.  987   (1895). 

51.  Pusey  v.  Wright,  supra :  Clifton  v.  Wes- 
ton, 54  W.  Va.,  2.->0,  46  S.  K.  360  (1903)  ;  2 
Chamh..  Ev.,  g  051.  note  3,  and  cases  cited. 

52.  McOhee  Irr.  Ditch  Co  v  Hudson.  85 
''ev  .587.  22  S.  W.  398  (1893):  Clements  v. 
A!core.  6  Wall.  (U.  S.)  299.  315.  18  L.  ed.  786 


(1867).  It  is  an  established  rule  of  evidence 
in  equity,  that  where  an  answer  which  is  put 
in  issue,  admits  a  fact,  and  insists  upon  a  dis- 
tinct fact  by  way  of  avoidance,  the  fact  ad- 
mitted is  established,  but  the  fact  insisted 
upon  must  be  proved:  otherwise  the  admis- 
sion stands  as  if  the  fact  in  avoidance  had 
not  been  averred.     Id. 

53.  Chamberlain  Banking  House  v.  Wool- 
sey.  60  Xeb.  516,  83  X    W.  729   (1900). 

54.  Carver  v  Kads,  65  Ala.  190  (1880); 
Woodson  Mach.  Co.  v.  Morse,  47  Kan.  429,  28 
Pac    1.52   (1891). 

55.  Homire  v.  Hodgers,  74  Iowa  395,  37  N. 
W.  .572  (1888). 

56.  Connolly  v.  Clark.  20  Misc.  (N.  Y.) 
415,  45  X.  V.  Supp.  1042  (1897). 

57.  Mott  V  Baxter.  29  Colo.  418.  68  Pftc. 
220  (1920) :  Phipps  v.  Mahon,  141  Mass.  471, 
6  N.  E.  8.35  (1886)  :  Consumers'  Brewing  Co. 
V.  TJpot.  21  Misc.  (X  Y  )  .532.  47  N.  Y. 
Supp.  718  (1897)  :  2  Chamb,  Ev .  §  9.52,  note 
5,  and  cases  cited. 

58.  §  409.  infra:  2  Chamb..  Ev..  J  992. 

59.  Hunter  ▼.  Sanders,  113  Ga.  140,  38  S. 
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Where  the  plaintiff  files  a  replication,  or  the  law  files  one  for  him,  he  has 
the  burden  of  proof  as  to  any  new  matter  which  is  set  up.®**  This  looseness  of 
pleading  frequently  causes  a  change  of  legal  situation  which  strongly  resembles 
u  sliifiiiig  of  the  burden  of  proof,  which  is  said  to  take  place.  This,  in  reality, 
is  injpossible."*  A  paiiy,  being  at  liberty,  at  the  trial,  to  bring  out  in  his 
evidence  what,  under  a  more  scientific  system  of  pleading,  would  be  matter  of 
an  affirmative  plea,  although  his  position  is  still,  on  the  record,  merely  that  of 
denying  the  allegations  of  his  antagonist,  the  burden  of  proof,  being  upon  him 
as  to  this  atfirmative  plea,  this  burden  is  said  to  have  shifted.  ''  The  simple 
fact  is,  that  under  this  mode  of  pleading,  as  compared  with  a  strictly  accurate 
mode,  the  time  fixed  for  setting  up  the  aflirmative  case  is  different ;  instead  of 
re<iuiring  that  it  be  disclosed  before  the  pleadings  are  ended,  it  is  allowed  to 
be  made  known  during  the  progress  of  the  trial."  ®*  Some  slight  color  of 
principle  is  given  this  process  by  the  fact,  above  referred  to,**"^  that  many  de- 
fences which,  under  common  law  pleading  were  affirmative,  e.g.,  infancy, 
coverture  and  the  like,  really  show  that  the  other  party  never  had  a  cause  of 
action.^***  Of  these  the  flefcudant  in  a  trial  conducted  under  statutory  plead- 
ing may  properly  avail  himself,  though  his  only  statement,  is  a  general  denial 
of  the  plaintiff's  case.®* 

Couuicrrlaim  or  Set-Off. —  The  filing  of  a  counterclaim  or  set-off  does  not 
affect  the  burden  of  proof  in  the  main  action.**®  It  merely  amounts  to  a  cross- 
action,  in  which  the  burden  of  proof  is  as  it  would  have  been  if  that  suit  had 
been  brought  as  an  independent  proceeding.  As  to  all  allegations  in  his 
declaration,  or  affirmative  replication  which  are  denied,  the  plaintiff  in  set-off 
or  counterclaim  has  this  burden  of  proof.®^  including  the  allegation  of  dam- 
ages.'**    As  to  any  affirmative  plea,  either  in  answer,®®  or  rejoinder,  the  de- 

K.  406  (1901) :  Chapman  v.  Veiling,  147  111.  of  pleading  may  be  found  in  the  defence  of 

App.   411    (1900):    Pierce   v    Stolhand,    141  contributory  negligence,  Indianapolis,  etc.,  R. 

Wh.  286,  124  N.  W.  250   (1010)  :  2  Chamb.,  R.  v.  Howit,  93  U.  S.  291   (1876) ;  which  the 

Rv.,  §  952,  note  7,  and  ca^es  cited.  common   law   frequently   required   should  be 

80.  Oatlin  v.  Vaut,  6  Ind.  Terr.  2.'54.  91  S.  taken  by  affirmative  plea.    Stone  v.  Hunt,  94 
W.  38  (1901).  Mo.  475   (1887). 

81.  §§  et  »eq  :  2  Chamh..  Ev .  §§  938  et  seq.;  66.  fiile  v.  Sawtelle,  94  Me.  46,  46  Atl.  786 
Tarliox  v.  Eastern  Steamboat  Co.,  50  Me.  339  (1900). 

ns(J2);  Brown  v.  King,  5  Mete    (Mass.)  173  67.  Wetherell  v    Hollister,   73  Conn.   622, 

nS42).  48   Atl.   826    (1901):    Holmes  v.   McKennan. 

W.  2  Chamb.,  Ev.,  §  953;  Thayer,  Prelim.  120  111.  App.  320  (1905) :  Murphy  v.  Cooper, 

Treat.  Ev.,  379.  41   Mont.  72,   108  Pac.  576    (1910):   Liberty 

63.  §  .396.  note  41:  2  Chamb,  Ev.,  §  947,  Wall   Paper  Co.  v.  Stoner  Wall  Paper  Mfg. 
»-'•♦?  1.                                                              '  Co.,    178   y.   Y.   219.   70   V.   E.   501    (1904); 

64.  Starratt  v.   .\iullen,  148  Mass.  570,  20      Davis-Colby  Ore  Roaster  Co.  v.  Rogers,   191 
R.  17«.  2  L   R.  A    697   (1889).  Pa.  St.  229,  43  .\tl    567    (1899):   2  Chamb., 

"5.  "  When  a  general  denial  is  pleaded,  all  Ev.,  §  954,  n.  2,  and  cases  cited. 

"nrpft  may  be  proved  under  the  issues  just  68.  Pocono  Spring  Water  Tee  Co.  v.  .Ameri- 

•  w1,  except  a  set-off  or  a  counterclaim."  can  Tee  Co.,  214  Pa   640.  64  Atl.  398  fl906). 

'•-'ey  V   Davis,  8  Tnd    App.  190  (1893).  6S.  Rumbough   v.   Southern   Tmp.   Co.,   109 

\  funh-r  example  of  this  anomalous  method  N.  C.  70S,  14  S.  fi.  3l4  (1891) 
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fendant  in  set-off  or  counterclaim  has  the  burden  of  proof.  The  same  rule 
applies  when  cross  bills  in  equity  or  cross  complaints  at  the  law  are  tried  to- 
gether. Each  of  the  contending  parties  has  the  same  burden  as  if  the  suit,  as 
to  which  the  inquiry  is  made,  had  presented  the  sole  issue  for  trial. ^-^ 

§  399.  [Position  of  Burden  of  Proof] ;  Actions  in  Eem,  etc Where  there  are 

no  common  law  pleadings,  as  where  one  inrcrvenes  in  a  pending  proceeding  as 
claimant/^  the  burden  of  proof  is  plact  1  by  procedure  or  administration  in 
accordance  with  the  natural  rule  upon  tlie  defendant,  claimant  or  party  seek- 
ing affirmative  action. '  So,  where  one  institutes  an  action  in  fTm,  seeking 
affirmative  action  in  his  own  behalf:  —  as  for  the  probate  of  a  will,^-  or  seeks 
relief  in  any  other  special  proceeding  as  where  the  party  appeals  from  an 
order/^  or  sues  to  condemn  land,^*  or  to  recover  damages  arising  from  the 
exercise  of  the  right  of  eminent  domain,^^  the  burden  of  proof  is  upon  him. 
So  also,  where  a  petitioner  asks  to  be  dt^clared  elected  to  an  office.^**  An  inter- 
venor  who  fails  to  support  his  claim  by  proof  will  be  defealed.^^ 

§  400.  [Position  of  Burden  of  Proof];  Criminal  Cases;  Burden  on  Prosecution. 

—  The  rules  regulating  the  burden  of  proof  in  either  of  its  dual  senses,  are  the 
same  in  criminal  as  in  civil  cases.  Where  no  statutory  regulation  exists  to 
the  contrary,'^  the  burden  of  proof  is  upon  the  government  to  establish  beyimd 
a  reasonable  doubt, '**  every  material  allegation  necessary  to  the  existence  of  the 
offence  charged/**"  including  that  alleging  any  specitic  intent  necessai\v  to  con- 
stitutes the  offence,**^  or  any  mental  state,  such  as  knowledge,^-  required  by 

70.  Fitzgerald  v.  Goff,  9ft  Ind.  28  (1884);  N.  W  84  (1892)  ;  2  Chamb.,  Ev ,  §  966,  n.  1, 
Muir  V.  Kalamii/oo  Cor«iet  Co.,  1.5.5  Mich.  441,      and  cases  cited. 

119    X.    W.    .589,    1.5    Detroit    Leg     X.    1074  79.  Dorsey  v.  State,  110  Ga.  331,  35  S.  E. 

( 1909) .  tool  ( 1900)  ;  Schintz  v.  People,  178  111.  320,  52 

71.  Eastmore  v.  Bunkley,  113  Ga.  637,  39  X.  K.  903  (1899):  State  v.  Scheve,  63  Keb. 
S.  E.  105  (1901)  ;  Miller  v.  Pryse,  20  Ky.  L.  ^53,  93  X.  \V.  169,  59  L.  R.  A.  927  (1903)  ; 
Kep.  1544,  49  S.  VV.  776  (1899)  :  2  Chamb.,  People  v.  Baker,  96  X.  Y.  340  (1884)  ;  Agoew 
Ev.,  §  9.5.5,  n.  1,  and  cases  cited.  v.  U.  S.,  165  U.  S.  36,  17  S.  Ct.  235   (1896)  ; 

72.  Ware    v.    Ware,    8    Greenl.     (Me.)    42  2  Chamb.,  Ev.,  §  956,  n.  2.  and  cases  cited. 
(1831);    Crowninshield    v.    Crowninshield,   2  80.  Fitch  v.  People,  45  Colo.  298.  100  Pac 
Gray   (Mass.)   .524   (1854);  2  Chamb.,  Ev.,  §  1132    (1909);   Jones  v.   State,    113  Ga    271, 
955,  n.  2,  and  canes  cited.  38  S.  E.  851    ( UK)n  ;  State  v.  Grimstead,  62 

78.  Lloyd     v.     Trimleston,    2    Molloy     81  Kan.    .593,    64    Pac.    49     (1901):    People    v. 

(1829).  Downs,  123  X.  Y.  .558,  25  X.  E.  988   (1890)  ; 

74.  Xeff  V.  Reed,  98  Ind.  341   (1884).  Gustavenson  v.  State,  10  Wvo.  300.  68  Pac. 

76.  Montgomery  Southern  R.  Co.  v.  Sayre^  1006  (1902) ;  2  Chamb.,  Ev.,  §  956,  n.  3,  and 
72  Ala.  443  (1882)  :  Williams  v.  Macon,  etc.,  cases  cited. 

K.  Co.,  94  Ga.  709,  21  S.  E.  997   (1894).  81.  Com.  v.  MoKie.  1  Gray   (Mass.)   61.  61 

78.  In  re  SUnstead  Election  Case,  20  Can.  Am.    Dec.    410    (18.54);    State    v.    Judd,   20 

Supreme  Ct.  12   (1891).  Mont.    420,   51    Pac.    10.33    (1898):    .Jones  ▼. 

77.  Campbell  v  .T.  1.  CampbeU  Co.,  117  La.  State,  51  Ohio  St  331.  .38  X.  E.  79  (1894); 
402,  41  So.  696  ( 1906K  2  Chamb..  Ev..  §  9.56.  n.  4,  and  cases  cited. 

78.  Sanders  v  State,  94  Tnd.  147  (1883) :  88.  Binkley  v.  State,  51  Tex.  Cr.  R.  54,  100 
Ortwein  v.  Com.  76  Pa.  St.  414,  18  Am   Rep.  SI.  W.  780   (1907). 

420   ( 1874 ) ;  Revcir  v.  State,  8  Wis.  295,  52 
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robetantive  law  to  prove  the  criminal  liability  of  the  accused.®'  The  truth  of 
all  such  allegations  is  put  in  issue  by  the  general  negative  plea  of  not 
guilty.^* 

Presumption  of  Innocence. —  The  procedural  rule  of  the  burden  of  proof 
upon  the  prosecution  is  stated  in  the  reverse  form,  i.e.,  in  terms  of  the  de- 
fendant's right  to  insist  upon  the  more  aftiionative  rule.  Thus,  *'  all  persons 
are  presumed  to  be  absolutely  innocent  of  the  crime  charged  against  theru.  in 
its  entirety  and  in  all  its  material  parts,  until  the  jury  tinds  to  the  contrary,  on 
proper  instructions,  based  on  competent  and  relevant  testimony.''  ^* 

Corpus  Delicti —  The  affirmative  proof  logically  and  therefore  legally  ^^  in- 
volves, in  a  criminal  case,  tw9  main  propositions;  —  (1)  The  crime  charged 
was  committed;  (2)  It  was  committed  by  the  accused.  Proof  that  some  one 
has  committed  the  offence  charged,  i.e.,  that  the  corpus  delicti,  the  bt)dy  of  the 
offence,  or  the  offence  itself,  must  be  clearly  established,®^  as  a  necessary  pre- 
liminarv  in  order  that  the  attention  of  the  tribunal  should  be  directed  to  the 
aecond  proposition,  i.e.,  that  the  accused  cormnirted  it.®® 

•  Competency  of  Evidence, —  It  is  the  duty  of  the  state  to  show  affirmatively 
that  its  evidence  is  competent,  that  its  witnesses  am  qualified  by  knowledge 
and  otherwise,  to  testify,  that  no  privilege  exists  in  the  matter.  The  state 
must  show,  if  objection  is  n^ade,  thait  it  is  not  valid.  In  case  of  (locunieutary 
evidence,  it  must  show  that  it  is  admissible.     Thus,  a  confession  '**®  must  be 

4 

affirmativeij  shown  to  have  been  voluntapy.^'^ 

Negative  Allegations. —  Where  proof  i)f  the  offence  charged  involves  show- 
ing negative  allegations,  the  state's  burden  of  proof  may  require,  that  so  far  as 
reasonably  capable  of  proof,  these  should  be  established  by  the  prosecution. 
And  where  the  legislature  or  judiciary  has  established  certain  exceptional 
states  of  fact  under  which  the  penalties  prescribed  by  law  do  not  attach,  it  is 
the  duty  of  the  state  to  negative  the  exi.stence  of  these  both  in  allesration  and 
proof.®^  So  where  the  observance  of  a  particular  procedural  requirement, 
e.g.,  corroboration,^^  is  made  a  proviso  upon  the  operation  of  a  statute,  the 
burden  is  on  the  prosecution  to  show  compliance  with  the  condition. 

Offence  Not  Outlawed,  etc, —  The  state  is  compelled  of  necessity  to  show 

SS.  State  V.  I^x,  71  N.  J.  L.  386,  5d  Ail.  S7.  Younkine  v   SUte,  2  Cold.   (Tenn.)  219 

18  (1904).  (1865)  ;  2  Chamh.,  Ev..  §  958. 

M.  Cooper  v.  State,  2  Ga.  App.  730.  69  R.  88.  U.  S,  v.  Searcey,  26  Fed.  4.35  (18^5). 

E.  20  (1907) ;  SUte  v.  Pressler,  16  Wyo.  214,  89.  2  Chamb.,  Ev.,  §§  959,  1472  et  seq. 

92  Pac  806  ( 1907).     Special  pleae  in  bar  are  •90.  Smith  v.  State,  74  Ark.  397,  85  S.  W. 

not,  as  a  rule,  required,  and  affirmative  pleas  1123   n905i. 

by  way  of  confession  and  avoidance  are  but  91.  Fer^unon  v.  State,  1  Oa.  App.  841,  58 

«eWom  required.  S.  K.  57   f  1967  I  ;  2  Chamh..  Ev.,  §  960. 

W.  Cook  V.  State,  86  Miss.  738,  749,  38  So.  9».  State  v.  Connor,  142  X.  C.  700,  .55  S.  E. 

no  (1905).     See  United  Statee  v.  Heike  (N.  787    0906).     Certain  distinctions  are,  how- 

Y.    1910),    175    Fed.    8.'>2.     2    Chamb.,    Ev.,  ever,  to  \\e  taken.     See  RichRrd<>on  v.  State, 

§967.  77    »rk.  .121.  91   S.  \V    758   \\^(K>\x   State  v. 

88.  2  Cbamh.,  Ev.,  §§  385  el  seq.  Mills,  182  Mo.  379»  81  S.  W.  867  <1940).^ 
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that  the  alleged  acts  were  done  at  a  time  when  it  was  unlawful  to  do  them,^* 
i.e.,  after  the  passage  of  a  statute  prohibiting  the  doing  of  the  acts  in  question,®* 
before  the  finding  of  the  indictment,®'*  and  also  that  the  prosecution  is  not 
barred  by  any  general  or  special  statute  of  limitation.** 

Sanity. —  Within  this  burden  is  that  of  showing  that  the  act  alleged  was 
committed  by  a  person  mentally  responsible,  in  a  legal  sense;  '^ — that  is,  that 
the  accused  was  sane  at  the  time  he  did  the  act  in  question  to  an  extent  which 
makes  him  amenable  to  its  legal  consequences.  The  defence  of  insanity,  there- 
fore, merely  raises  a  question  as  to  the  position  of  the  burden  of  evidence.*®  It 
is  not  an  affirmative  defence.®*  Evidence  with  regard  to  it  may  be  given 
under  a  general  plea  of  not  guilty,^  and  should  a  reascfnable  doubt  as  to  the 
prisoner's  sanity  be  found  by  the  jury  he  is  entitled  to  be  adjudged  not  guilty 
by  reason  of  insanity.  As  in  civil  cases,^  and  actions  in  rem,  e.g.,  proceedings 
involving  the  probate  of  a  will,*  the  presumption  of  law  as  to  sanity  *  has  no 
effect  upon  the  burden  of  proof;  ^ —  however  strongly  it  may  sustain  or 
"  shift "  the  burden  of  evidence.^ 

Venue, —  The  goveriunent' s  proof  must  meet  the  requirements  of  place,  as 
well  as  those  of  time.  The  offence  must  be  shown  to  have  been  committed  in 
the  county  alleged  in  the  indictmerft,  i.e.,  the  prpper  venue  must  be  estab- 
lished.*^ Thus,  on  an  indictment  in  the  Federal  courts  it  must  be  shown  by 
the  state,  if  the  offence  was  committed  on  land  that  the  particular  place  was 
within  the  jurisdiction  of  the  United  States.  If  on  the  high  seas;  the  proof  is 
that  it  was  committed  on  a  vessel  belonging  to  a  citizen  of  the  country.® 

§  401.  [Position  of  Burden  of  Proof];  Affirmative  Defences. —  The  prosecu- 
tion's burden  of  proof  in  criminal  cases  requires  from  it  ultimate  proof  of 


M.  state  V.  Newton,  30  Wash.  4ft  1,  81  Pac. 
1002  (l<»or>). 

94.  I^wrenceville  v.  Crawford,  60  Ga.  162 
(187SI. 

95.  CV»m.  V.  Graves,  112  Mass.  2«2  (1873)  ; 
State  V.  Hnffhes.  82  Mo.  86  (1884)  ;  2  Chamb., 
£v..  §  !»61.  n.  3,  and  cane^  cited. 

96.  Askew  v.  State,  3  Ga  App.  70,  50  S.  E. 
311  ( 10(17)  :  State  v.  Schiierman,  70  Mo.  App 
618  I  1807)  :  State  v.  Carpenter,  74  X.  C.  230 
M876)  :  2  Chamb.,  Ev.,  §  061.  n.  4,  and  cftses 
cited. 

97.  State  v.  Crawford.  11  Kan.  32  n873V; 
Fife  V.  Com.,  20  Pa.  420  (18.57)  :  2  Chamb., 
Ev.,  §  062,  n.  1. 

98.  §  404:  2  (^hamb.,  Ev.,  §  074. 

99.  State  v.  PreHsler,  ftuprn. 

1.  State  V.  Spey^r.  207  Mo.  540.  106  S.  VV. 
506   (1007). 

8.  See  »ToneR  v.  (rranite  State  Fire  Ins.  Co., 
90  Me.  40,  37  Atl.  326  ( 1897 ) . 


8.  Baxter  v.  Abbot,  7  Gray  (Mass.)  71 
(1836). 

A  §  424 ,  infra;  2  Chftmb.,  Ev.,  §  1063. 

6.  Dacey  v.  People,  116  111.  555  (1886); 
People  V.  Garbutt,  17  Mich.  9  (1868)  ;  Broth- 
erton  v.  People,  75  N.  Y.  169  (1878). 

6.  Com.  V.  Heath,  11  Gray  (Mass.)  803 
( 1858 ) ;  2  Chamb.,  Ev.,  §  062,  n.  0,  and  cases 
cited.  See  alw  Davis  v.  L'.  S..  160  V.  S.  469, 
485   (1805). 

7.  Barnes  v.  State,  134  Ala.  36,  32  So.  670 
(1001):  People  v.  Tarpey,  59  Cal.  371 
(1881)  :  Jones  v.  State,  113  Ga.  271.  38  S.  E. 
851  (1001):  Huston  v.  People.  53  III.  App. 
i>01  (1803)  :  State  v.  Tosney,  26  Minn.  262,  3 
X.  W.  .345  (1870):  State  v.  Youn^,  99  Mo. 
284,  12  S.  \V.  642  (1889)  ;  Larkin  t.  People, 
61  Barb.  (X.  V.)  226:  2  Chamb.,  Ev.,  §  963 
and  cases  cited. 

8.  V.  S.  V.  Imbert,  26  Fed.  Caa.  Ko.  16,438, 
4  Wash.  702  (1827). 
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propositions  which  may  be  negative  in  form ;  —  as  the  non-existence  of  justi- 
fication,* mitigating  circumstances  '^^  and  the  like.  The  burden  of  evidence, 
however,  is  frequently  transferred  to  the  defendant,  in  respect  to  these  matters, 
whenever  the  government  succeeds  in  establishing  a  prima  facie  case,^^  i.e., 
by  proof  beyond  a  reasonable  doiibfc  Even  in  the  case  of  an  affirmative  defence, 
there  is,  however,  no  burden  of  proof  upon  the  defendant  in  a  criminal  case. 
*•  It  is  a  prisoner  s  burden,  the  only  burden  ever  put  upon  him  by  law,  that  of 
satisfying  the  jury  that  there  is  a  reasonable  doubt  of  his  guilt."  ^*  ' 

Insanity. —  In  large  part  by  reason  of  the  confusion  between  burden  of  proof 
and  burden  of  evidence,  a  rule,  entirely  indefensible  in  point  of  principle,  has> 
in  several  jurisdictions,  been  adopted  to  the  effect  that  where  the  defcDdant 
relies  on  the  defence  of  insanity  the  burden  of  proof  is  on  him  to  establish  it 
by  a  "  fair  preponderance  of  the  evidence  "  '"^ —  or  **  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  the  evidence.".  ^*  Until  the  pi^eponderance  of  evi- 
dence is  furnished,  the  government's  presumption  of  sanity  **  is  said  to  be  a 
•*full  equivalent"  of  express  proi)f  of  sanity.^®  The  proposition  actually  an- 
nounced is  that  insanity,  in  a  criminal  case,  Is  an  affirmative  defence. 


9.  State  V.  Morphy,  ^3  Iowa  270.  11  Am. 
Kep.  122  (1877)  ;  State  v.  Hirsch,  45  Mo.  429 
11870). 

10.  WbftrtcMi  V.  State,  73  Ak.  366  (1883) ; 
-Agnew  V.  L'.  S.,  165  U.  S.  36,  17  S.  Ct.  235, 
41  L.  ed.  624  (1806);  2  Chamb.,  £v.,  §  965, 
n  2.  and  cases  cited. 

11.  §  400,  infra;  2  Chamb.,  Ev.,  §  002. 

12.  Com.  V.  York's  Case,  0  Mete.  (Mass.) 
93.  98  (1845).  And  see  State  y.  Schweitzer, 
57  Conn.  532  (1889),  as  to  the  proper  rela- 
tbns  Ijetu'een  the  two  burdens  of  '*  proof " 
and  "  evidence.'* 

18.  People  V.  Willard.  150  CbI.  543,  89  Pac. 
124  (1007)  ;  State  v  Porter,  213  Mo.  43,  111 
S.  W.  520  ( 1008) ;  SUte  y.  Austin,  71  Ohio 


St.  317,  73  y.  E.  218  (1905)  :  2 Thamb.,  Ev., 
§  966,  n.  1,  and  cased  cited. 

14.  Fults  V.  State,  50  Tex.  Or  R.  502,  98 
S.  W.  1057<  (1006)^  A  clott^  approximation 
to  the  true  rule  is  reached  when  the  ntate- 
ment  is  made  that  the  burden  of  proof  is  on 
the  defendant  in  a  criminal  cai>e  to  raii^e  a 
reasonable  doubt  as  to  his  sanity.  Johnson 
V.  State,  57  Fla.  18,  40  So.  40  (1000).  See 
State  V.  Craig,  52  Wash.  66.  100  Pac.  167 
(1909),  the  state  has  not  the  burden  of  re- 
moving such  doubt  by  a  preponderance  of  eyi- 
dence. 

15.  Infra,  |  404 :  2  Chamb.,  Ev.,  S  074. 

16.  State  y.  Audtin,  supr^.  See  2  Chamb., 
£y.,  §  066. 
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BURDEN  OF  EVIDENCK 

Burden  of  evidence,  402. 
Position  of  bvrden  of  evidence,  403, 
criminal  cases,  404.  ^ 

facts  known  lo  adverse  party,  406. 
negative  fads,  406. 
Scope  of  burden  of  evidence,  407. 

quantum  of  proof  required;  number  of  toitnesses,  408. 
prima  facie  case,  409. 
special  inertia  of  the  Court;  civil  cases,  410. 

documefUs,  411. 
criminal  cases,  412. 
Effect  of  irresumptions,  413. 

§  402.  Burden  of  ETidence —  The  burden  of  eridence  presents  radical  dif- 
ferences both  in  quality  and  position  from  the  burden  of  proof.  In  position, 
the  burden  of  proof  is  uiicliangiiig;  once  imposed,  it  remains.  The  burden 
of  *^vidence  may  '*  shift''  to  any  extent,  alternating  between  the  parties  ac- 
cording to  the  exigencies  of  the  trial.  The  position  of  the  burden  of  proof 
is  determined  by  the  pleadings.  That  of  the  burden  of  evidence  has  no 
necessary  or  invariable  connection  with  them.^  In  quality,  the  burden  of 
proof  is  a  forensic  necessity.     The  burden  of  evidence  is  a  logical  necessity.^ 

§  403.  Position  of  Bnrden  of  Evidence.— The  incidence  of  the  burden  of 
evidiMice  at  the  beginning  of  the  trial  is  upon  the  party  having  the  burden. of 
proof,  i.e.,  upon  the  actor,  until  he  shall  have  established  a  prima  facie  case 
in  his  favor  as  to  the  truth  of  every  material  allegation  embraced  in  his  affirma- 
tive case."*  As  soon  as  the  party  having  the  burden  of  proof  establishes  these 
facts  the  burden  of  evidence,  so  far  as  he  is  concerned,  is  discharged/  and  is 

1.  2  Chamb.,  Ev.,  §  967.     See  Farmers'  L.  burden  of  evidence  may  establish  his  prima 

&  T.  Co.  V.  Siefke,   144  N.  Y.   .3.54,   35ft.  3ft  foWe  case  entirely  by  adduoinf?  evidence,   or 

N.  E.  358   (ISft.i).  he  may  establi«4h  a  prima  faHe  inference  or 

t.  2  Chamb.,  Ev.,  §§  067,  968.  and  cases  presumption  of  law,  as  it  is  caUed.     2  Chamb., 

cited.  Ev.,  §§  ft6ft,  lOS.')  et  seq.:  1184  p/  8eq. 

8.  Perk  v.   Sciville  Mfff.  Co.,  43  Til.   App.  4.  Williams   v.   Ca«el>eer,    126   Cal.    77.    5S 

360  (  ISOl )  :  Sun  L.  Ins.  Co.  v.  Seijrler.  1ft  Ky  Pac.  380   (1800)  :  Turner  v.  Wells.  64  N.  J. 

L.  Rep.   1227    (1807).  42  S.  W.   11.37:   Star-  L.    260,    45    Atl.    641     (1000);    Heineman    v. 

rati  V.  Mullen,  148  Mass.  .'»70,  20  X.  E.  178,  Heard.  62  X.  Y.  448  (1875)  ;  2  Chamb.,  Ev., 

2  L.  R.  A.  607  (1880) ;  2  Chamb.,  Ev.,  §  060.  §  060,  n.  6,  and  cases  cited, 
n.  1/  and  cases  cited.    The  party  having  the 
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transferred  to  hie  adversary,  the  retis  or  i.juactor,  and  remains  -with,  him  so 
long  as  the  actor's  original  case  continues  to  retain  its  prima  facie  quality.^ 
The  position  of  the  burden  of  proof  in  the  meantime  stands  in  no  way  af^ 
fected,*  The  burden  of  evidence  may,  and  frequently  does,  vibrate  between 
the  parties ;  —  and  is  a  necessary  and  usual  incident  of  any  contest  to  be 
determined  by  the  use  of  facts,  as  the  establishment  of  a  prima  facie  case 
presents  to  a  party  the  alternative  of  producing  evidence  to  meet  it  or  of 
beiug  defeated  in  the  action*' 

§  404.  [Position  of  Burden  of  Evidence] ;  Criminal  Cases —  The  burden  of 
proof,  in  point  of  principle,  never  rests  in  a  criminal  case  anywhere  save 
upon  the  government.  All  the  accused  need  do  in  any  event,  whether  he  is 
diriHitly  assailing  the  constituent  facts  of  the  government's  cas6  or  setting  up 
new  facts  inconsistent  with  it,  is  to  raise  a  reasonable  doubt*  While  there 
is  no  affirmative  plea  in  criminal  cases  in  the  sense  of  a  shifting  of  the 
burden  of  prof,  there  is  an  affirmative  defense  under  the  general  negative 
traverse  of  not  guilty  which  resembles  an  affirmative  plea  in  so  far  as  the 
burden  of  evidence  as  to  it  is  on  the  defendant,®  the  accused  at  the  same  time 
being,  of  course,  at  liberty  to  use  any  facts  favorable  to  his  contention  which 
have  developed  during  the  proof  of  the  government's  original  case.^^ 


5.  Junes  v.  Aialvern  Lumber  Co..  58  Ark. 
125,  23  S  W.  679  (1893);  Whitney  v.  Mor- 
row, 50  WU.  197.  6  N.  \V,  494  (1880). 

6.  Phippa  V  ^fabon,  141  ^fase.  471,  5  N. 
E  835  (1886);  Caldwell  v.  New  Jersey 
Steamboat  Co..  47  X.  Y.  282  (1872);  Atkin- 
son V.  Goodrich  Transp.  Co.,  69  Wis.  5,  13, 
31  N.  W.  164  (1887):  2  Cbamb.,  Ev.,  §  969, 
n.  I.  and  cases  cited.  As  to  Difficulty  of 
Proof,  see  2  Cbamb.,  Ev.,  §'970,  and  cases 
cited. 

7.  Carroll  v.  Boston  Elevated  Ry.  Co.,  200 
Mass.  527.  86  N.  E.  793  (1909)  ;  Berger  v. 
St.  Louis  Storage  &  Commission  Co..  136  Mo. 
App.  36,  116  S.  VV.  444  (1909);  Toube  v. 
Rubin-Blankfort  Co..  63  Misc  298,  116  N.  Y. 
Siipp  673  (1909) ;  2  Chamb.,  Ev..  §  971,  and 
ca^es  cited.  Tn  an  action  against  a  bailee  to 
recover  for  loss  of  goods  when  the  loss  is 
eetablished,  tbe  burden  then  rests  on  the  de- 
fendant to  establish  a  defence,  but  when  he 
proves  that  the  loss  took  place  through  fire, 
robl)ery  or  theft  or  by' any  other  means  which 
would  seem  to  be  unavoidable,  the  burden  of 
proving  n^ligence  then  shifts  to  the  plaintiff, 
but  on  the  whole  case  the  burden  of  proving 
tbe  facts  essential  to  recovery  rests  on  the 
plaintiff,  f^tone  v.  Case,  34  Okla.  5,  124  Pac. 
W,  43  L.  K  A.  (^.  S.)  1168  (1012)..  Tn  an 
action  for  leaving  a  sponge  in  a  patient  after 


an  operation  the  surgeon  has  the  burden  of 
proving  that  he  used  due  care  after  evidence 
is  introduced  that  tbe  sponge  was  left  and  he 
does  not  meet  this  burden  by  showing  that 
the  nurses  reported  to  him  that  the  sponges 
had  all  been  removed,  as  it  may  have  been 
his  duty  to  count  the  sponges  or  investigate 
personally,  and  there  should  be  some  evidence 
showing  why  he  did  not  or  could  not  do  this. 
Davis  V.  Kerr,  239  Pa.  351,  86  Atl.  1007,  46 
L.  K.  A.   (N.  S.)  611   (1913).     ■ 

8.  People  V.  Busliton,  80  Cal.  160,  22  Pac. 
127,  549  (1889);  State  v.  Beasley.  84  Iowa 
83,  50  N.  W.  570  (1891);  State  v.  Howell, 
100. Mo.  628,  14  S.  W.  4  (1890);  People  v. 
Eiordan,  117  N.  Y.  71,  22  N.  E.  465  (1889)  ; 
2  Chamb..  Ev.,  §  972,  n.  2,  and  cases  cited. 

9.  Rayburn  v.  State,  69  Ark.  177.  63  N. 
W.  356  (1901)  ;  State  v.  Schweitzer,  57  Conn. 
532.  18  Atl.  787.  6  L.  R.  A.  125  (1889); 
Pierce  v.  State.  53  Ga.  365  (1874)  :  Williams 
V.  People,  121  111.  84,  11  X.  E.  881  (1887); 
«tate  V.  Wright,  134  Mo.  404,  35  S.  W.  1145 
(1896)  ;  Com.  v.  Zelt,  138  Pa.  St.  615,  21  Atl. 
7,  11  L.  R.  A.  602  (1891):  Agnew  v.  U.  S.. 
165  U.  S.  36,  17  S.  Ct.  235,  41  L.  ed.  624 
(1896)  ;  2  Chamb.,  Ev.,  §  972,  n.  3.  and  cases 
cited. 

10.  Leslie  v.  State.  35  Fla.  171,  17  So.  555 
(1895) ;  Dacey  v.  People,  116  111.  555,  6  N.  K. 
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Alibi. —  Prominent  among  these  defences  is  that  of  alibi.  It  is  not  an 
aflSrmative  defense  as  to  which  the  defendant  has  assumed  tlie  burden  of 
proof. ^*  In  a  majority  of  jurisdictions,  the  correct  rule  is  adopted;  —  that  it 
IS  a  necessary  part  of  the  government's  case  to  show,  when  disputed,  that  the 
defendant  was  present  at  the  scene  of  the  doing  of  the  alleged  act  at  the  time 
when  he  is  claimed  to  have  done  it.  Consequently,  it  has  been  held  that 
wliile  the  burden  is  on  the  defendant  to  introduce  evidence  sutticient  to  raise 
a  reasonable  doubt  that  the  burden  of  proof  still  continues  to  be  on  the  prose- 
cut  ion  as  to  this  necessary  element  of  its  case,  and  that,  if  a  reasonable  doubt  is 
left  in  the  minds  of  the  jury  as  to  whether  the  accused  actually  was  present 
at  the  s^*ene  of  the  crime  at  the  time  when  he  must  have  been  there  in  order  to 
have  committed  it,  he  is  entitled  to  an  acquittal.^^ 

Insanity. —  The  same  rule  is  to  be  applied  in  cases  where  the  defence  is 
that  the  defendant  is  not  responsible  by  reason  of  idiocy  or  insanity.  The 
burden  of  proof  upon  the  state  in  a  criminal  case  extends  to  establishing  the 
proposition  that  the  defendant,  at  the  time  of  committing  the  offense,  was 
not  rendered  irresponsible  by  reason  of  inability  to  recognize  the  nature  and 
consequences  of  his  act; — otherwise  stated,  for  legal  purposes,  that  he  is  of 
sound  mind.^'*  In  other  words,  the  burden  of  proof  is  on  the  government 
to  prove  defendant's  sanity  beyond  a  reasonable  doubt.^^ 

Prebumpfion  of  Sanity. —  As  experience  shows  that  men  in  general  possess 
this  degree  of  mental  capacity,  it  will  be  inferred  that  the  defendant  in  any 
particular  case  was  sane.^"'  Upon  this,  so-called  '^presumption  of  sanity  "  the 
government  may  rest  this  particular  portion  of  its  prima  facie  case;  and,  if 
on  the  whole  case,  whether  the  inferences  are  drawn  from  facts  presented  by 
the  govenmient  or  from  those  submitted  by  the  defendant,  the  latter  succeeds 
in  creating  a  reasonable  doubt,  he  should  be  acquitted.^®  But  until  a  reason- 
able doubt  Appears  the  burden  of  evidence  is  upon  the  accused  to  create  one.'^ 

16.5   (18SC)  ;  2  Chamb ,  Ev.,  §  072.  n.  4.  and  Fla.  51    (1886)  :  Klein  v.  People.  113  HI.  596 

cases  cited.  (1885)  ;  State  v.  Fenlagon,  7S  Me  495,  7  Atl. 

11.  Com.  V.  Choate,  105  Mass.  451    (1870)  :  385    (1886);   2  Chamb.,  Ev.,  §  973,  notes  3 

Briceland    v.    Cum..    74    Pa.    463    (1873);    2  and  4,  and  cases  cited. 

Chamb.,  Ev.,  §  073  and  cases  cited.  13.  A  deaf  and  dumb  defendant  must   be 

18.  McXamara   v.   People,  24  Colo.   61,  48  shofwn  to  have  been  sane.     State  v    Draper, 

Pac.  541    (1807);   Harrison  v.  State,  83  Ga.  Houston    Cr.    Cas.     (Del.)     291     (1868);     2 

129.  9  S.  E.  242    (1880):    State  v.  Conway,  Chamb.,  Ev.,  §  074. 

65  Kan.  323,  56  Kan.  582.  40  Par.  661  ( 1805)  ;  14.  State  v.  Crawford,  11  Kan.  32   ( 1873)  ; 

People  v.  Pichette,  HI  Mich.  461.  (W  X.  W.  Com.  v.  Eddy.  7  Gray    (Mass.)    583    (1856)  ; 

739    (1897);   Sherlock  v.   State.  60  X    ,T.  L.  People  v.  Garbutt.  17  Mich.  0    (1868):  State 

31.  37  Atl.  435   (li.07)  :  Walters  v.  State,  30  v.  Jones,  50  X.  H.  360,  400  (1871)  :  2  Chamb., 

Ohio  St.   215    (1883):    Glover   v.   V    S..    147  Ev..  §  074,  notes  2  and  3. 

Fed.  426,  77  C.  C.  A    450  (1006)  :  2  Chamb.,  15.  Sutton    v.    badler,    3    C.    B.    X.    S.    87 

Ev.,    §    073,    n.    2,    and    cases    cited.     Other  (1857);   Baxter  v.  Abbot,  7  Gray   (Mass)  71 

courts  treat  alibi  as  if  it  were  an  affirmative  (1856) ;  2  Chamb.,  Ev.,  §  074.  n.  4,  and  cases 

defense  in  a  civil  action  on  which  the  accused  cited, 

has  the  burden  of  proof.     Bacon  v.  State,  22  16.  Montag  y.  People,  141  III.  75,  30  N.  K. 
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Contintuince  of  Mental  State. —  There  is  an  inference  from  experience  that 
when  a  permanent  t\'pe  of  insanity  has  been  >hown  to  exist  it  will  continue 
until  shown  to  have  ceased.  Where  it  is  the  claim  of  the  government  that  the 
mental  derangement  has  ceased,  or  that,  notwithstanding  its  continuance,  the 
act  in  question  was  done  in  an  interval  of  mental  lucidity,  the  burden  of  evidence 
is  upon  the  government  This  is  commonly  stated  thus ;  —  that  where  a 
permanent  state  of  insanity  is  shown  to  exist,  the  burden  of  procif  is  upon  the 
state  to  show  that  the  oflFeuse  was  committed  during  a  lucid  interval.^®  Like- 
wise, it  is  said  that  in  a  case  of  temporary  insanity,  the  burden  of  proof  is  not 
upon  the  government  to  establish  that  the  act  was  done  during  a  lucid  interval,^* 
or  that,  where  the  accused  is  shown  to  have  had  lucid  intervals,  it  will  be  pre- 
sumed that  the  offense  was  committed  during  one  of  them,^ 

Contrary  Views. —  It  h^s  proved  easy  to  turn  tlie  rule  that  the  burden  of 
evidence  is  on  the  defendant  in  a  criminal  case  to  introduce  evidence  of  his 
insanity,  if  such  evidence  does  not  already  appear  in  the  case  of  the  prosecu- 
tion, into  a  statement  that  the  burden  of  proof  is  on  the  defendant  to  establish 
his  insanity  by  preponderance  of  the  evidence ;  *^  or,  as  is  said,  with  nearly  equal 
frequency,  to  the  satisfaction  of  the  jury.*^ 

Intoxication. —  While  iutoxication  is  not  a  defence  to  crime  by  way  of 
justification  or  excuse,  still,  where  the  existence  of  a  specific  intent  is  a  con- 
stituent part  of  the  offence  charged  and  is  part  of  the  state's  burden  of  proof, 
the  accused  may  show  that  at  the  time  of  the  commission  of  the  offense  he 
was  incapacitated  from  mentally  forming  that  intent  by  reason  of  intoxication. 
As  to  this  he  has  the  burden  of  evidence.     This  has  been  stated  in  the  cases  to 

337   ( 1892  \ ;  Com.  v    (..iU>ert,  165  MaHd.  45,*  19.  People  v.  Sohmitt,  106  Cal.  48,  39  Pac. 

42  K    £.  a36    (1805);   Knights  v.  State,  58  204    (1895);    Mont^inery  v.   Com.,   80   Ky. 

Xeb    225.   78   N.   W.   508.   76   Am.   Rep.    78  509,  11  S.  W.  475,  11  Ky.  L.  Rep.  40  (1889) ; 

(1899) ;  People  v.  Taylor.  138  N.  Y.  398,  34  Hunt  v.  State,  33  Tex.  Cr.  252.  26  S.  W.  206 

N.  E.  275  ( 1893) ;  2  (Jbamb.,  £v.,  §  974,  n.  6,  (i894) ;  2  Chamb..  Ev.,  §  975,  n:  3,  and  caaes 

and  cases  cited.  cited. 

17.  People  V.  Hettick.  126  Cal.  425.  58  Pac.  20.  Ford  v.  State,  73  MiBS.  734,  19  So  665, 
m  (1899) ;  Keener  v.  .State,  07  Ga.  388,  24  S.  35  L.  R.  A.  117  ( 1896) :  U  S.  v.  Ridgeway. 
&.  (1805) ;  State  v.  Jones,  64  Iowa  340,  17  X.  31  Fed.  144  (1887) ;  2  Chamb.,  £v.,  §  075 
W.  911,  20  X.  W.  470  (1884) ;  State  v.  I^w-  and  oases  cited. 

renee.  57  Me.  574   (1870) ;   State  v.  Peel,  23  21.  Cavaness  v.  State.  43  Ark.  331   (1884) : 

Mont.  369,  59  Pac.  169,  75  Am.  St.  Rep.  520  People  v.  Hettrick,  126  Cal   426.  58  Pac.  918 

<IH!>0);  O'Connell  v.  People.  87  N.  Y.  377,  41  (1800) ;   State  v.  Davis.   109  N,  C    780.   14 

Am.  Rep.  379  (1882) ;  Maas  v.  Territory,  10  S.  K.  65  (1801) :  State  v.  Hansen,  25  Or.  301, 

Okla.   714,   63    Pac.   060,   53    L.   R.    A.    814  35   Pac.  076,   .36   Pac.   206    (1804);    Boswell 

I  V'OM  :  RevoU  T.  State.  82  Wis.  205,  52  N.  v.    Com.,    20    Gratt     (Va.)    860    (1871);    2 

\V.  S4  ( 1S02) ;  2  Chamb.,  Ev.,  §  074,  n.  7,  and  Chamb.,  Ev.,  §  076,  n.  1  and  cases  cited, 
ca^se^  rited.  22.  Stat«  v.   Cole,  2   Pennew.    (Del.)    344, 

18.  Armstrong  v.  State.  30  Fla  170,  11  So.  45  Atl.  301  (1800)  :  State  v.  Scott,  40  La. 
61S,  17  L.  R.  A.  484  (1892) :  People  v.  Mont-  Ann.  253,  21  So.  271.  26  L.  R.  A.  721  (1807)  ; 
iwmery,  13  Abb.  Pr.  (N.  S.)  (X,  Y.)  207  Ortwein  v  Com..  76  Pa.  414.  18  Am.  Rep.  420 
(1872);  Wheeler  v.  State,  34  Ohio  St.  304.  (1874) ;  2  Qiamb.,  Ev.,  §  976,  n.  2  and  caaes 
32  Am.  Rep.  372   (1878);  2  Chamb.,  Ev.,  §  cited. 

975,  n.  2,  and  cases  cited. 
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the  effect  that  the  accused  has  the  burden  of  proof  to  establish  the  fact  of  in- 
toxication by  a  fair  preponderance  of  the  evidence, ^^  or  even,  it  is  said,  beyond 
a  reasonable  doubt.^"* 

Self-defence. —  The  burden  of  evidence  to  establish  facts  showing  action  in 
self-iUfeuce  may  rest  upon  the  accused.-^  It  has  however  been  ruled  to  the 
effect  that  where  the  accused  relies  upon  evidence  of  self-defence,  he  must 
establish  the  truth  of  that  proposition  by  a  fair  preponderance  of  the  evidence.^ 

§  406.  Same ;  Facts  Known  to  AdTerse  Party. —  The  circumstance  that  one's 
opponent  possesses  peculiarly  full  and  complete  knowledge  relating  to  a  fact, 
does  not,  in  and  of  itself,  proprio  vigore,  shift  the  burden  of  evidence  upon 
him.^^  It  is  often  said  that  facts  which  are  especially  within  the  knowledge 
of  a  party  must  be  proved  by  him.^**  This  rule  is  especially  applied  where  the 
fact  particularly  well  known  to  the  other  side  presents  the  further  difficulty 
in  the  way  of  adequate  proof  that  it  is  negative.  Under  these  circumstances, 
it  occurs  with  special  frequency  that  the  other  party  is  called  upon  to  prove  it.** 

23.  i>tate  v.  Kavanaiigh,  4  Pen.  (Del.)  131, 
5.3  Atl  .335  (1902);  State  v.  Sparegrove, 
134  Jona  599,  112  N.  \V.  83  (1907):  Com. 
V.  McNainee,  112  Mass.  28o  {1873J  ;  State  v. 
Grear,  29  Minn.  221.  13  x\.  VV.  140  (1882) ;  2 
Chamb.,  Kv..  §  977,  n.  2  and  cases  cited. 

24.  State  v.  Spencer.  21  N  .1.  L.  196  (1846). 

25.  State  v.  [.ee,  I  BoyoeV  (24  Del.)  Rep. 
18,  74  Atl.  4  (1909)  ;  2  Chamb.,  Ev.,  §  fl77a. 

26.  People  v.  Schryver.  42  X.  Y.  L.  (1870)  : 
State  V.  Lee,  supra. 

27.  Anderson  v  Suji^,  42  Ga.  265  (1871) ; 
Colorado  Coal,  etc.,  Co  v.  U.  S.  307,  8  S.  Ct. 
131,  31  L.  ed.  182  (1887):  2  Chamb,  Ev., 
§  978,  n.  2  and  eases  cited. 

28.  Dirks  v.  California  Safe  Deposit,  etc., 
<  o.,  136  Cal.  84,  68  Pac.  487  (1902)  :  Swin- 
hart  r.  St.  I^iiis  &  S.  Ky.  Co.,  207  Mo.  423, 
105  S.  W.  1043  (1907):  Brooks  v.  Gamer, 
20  Ok  la.  236,  94  Pac.  694.  97  Pac.  99.>  (1908)  : 
Fleming  v.  People,  27  X.  Y.  329  (1863);  2 
Chamb..  Ev.,  §  978,  n.  4  and  cases  cited. 

29.  Holmes  V.  Warren.  145  Cal.  457,  78 
Pac.  9.54  (1904):  Fiilwider  v.  Trenton  Gas, 
Light  &  Power  Co.,  216  Mo.  582,  116  S.  \V.  508 
(1909)  ;  2  Chamb.,  Ev.,  §  978,  n.  5  and  cases 
cited.  .See  also,  §§  406,  n.  30,  n.  47,  infra. 
In  an  indictment  for  an  assault  with  a 
deadly  weapon  where  there  is  evidence  that 
the  defendant  pointed  a  pistol  at  the  com* 
plainant  the  burden  of  showinjr  that  the  pistol 
was  not  loaded  is  upon  the  defendant.  The 
court  remarks  that  it  would  be  impossible 
in   most   cases   to  prove  this   by   the  state 


and  that  a  technical  rule  should  not  be 
allowed  to  be  set  up  in  such  a  case.  It  would 
seem  that  the  usual  rule  might  apply  that 
where  the  evidence  is  in  the  possession  of 
a  party  and  he  does  not  produce  it  this 
raises  a  presumption  against  him.  Territory 
V,  Gomez,  14  Ariz.  139,  125  Pac.  702,  42 
L.   R.  A.    (N.  S.)    975    (1912). 

AiTcncy. —  Where  an  automobile  which  doea 
damage  belongs  to  the  defendant  this  is  prima 
facie  evidence  that  the  driver  was  the  serv- 
ant of  the  owner  and  was  driving  for  the 
owner  and  the  burden  is  upon  the  defendant 
to  overcome  this  presumption  by  competent 
evidence.  Birch  v.  Abercrombie,  74  Wash. 
486,  133  Pac.  1020,  50  L.  R.  A.  (N.  S.)  59 
(1913). 

SO.  People  V.  Boo  Doo  Hong,  122  Cal.  606. 
55  Pac.  402  (1898);  Williams  v.  People, 
121  in.  84,  11  K  E.  881  (1887);  People  v. 
Xyce,  34  Hun  (N.  Y.)  298  (1884).  See  § 
405,  n.  29,  supra,  2  Chamb.,  Ev.,  §  979,  n.  1 
nd  cases  cited.  Where  a  former  conviction  in 
shown  by  the  judgment  roll  the  burden  then 
falls  on  the  other  side  to  show  that  the  jud{^- 
ment  has  been  reversed.  State  v  Findlin^^ 
123  Minn.  413,  144  X.  W.  142,  49  L  K.  A.  (N. 
S.)    449    (1913). 

Exceptions  in  Insurance  Policy. —  In  mn 
action  on  an  insurance  policy  the  burden  is 
on  the  company  to  show  that  death  occurred 
from  a  cause  excepted  from  liability  by  the 
policy.  Bed  Men's  Fraternal  Ass'n.  v.  Rip- 
pey,  181  Ind.  454,  103  K.  E.  345,  60  L.  R.  A. 
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§  406.  [Pontfon  of  Burden  of  Eridenoe];  ITegatire  Pacts. —  A  special  and 
peciiliarlv  forcible  instance  of  the  application  of  these  rules  regarding  dis- 
charge of  the  burden  of  evidence  concerning  facts  which  are  within  the  knowl- 
edge or  control  of  the  other  party  is  afforded  where  the  fact  or  proposition  to 
which  the  burden  relates  is  in  substance  negative.*^  The  rule  that  the  party 
to  whose  contention  in  the  cause  a  fact  is  essential  has  the  burden  of  evidence 
iu  regard  to  it  is  in  no  way  displaced  by  the  circumstance.^^  It  is  still  part 
of  the  litigant's  burden  of  evidence  to  prove  the  negative  proposition  of  fact ; 
—  as  that  a  certain  quality  does  not  exist  in  a  process,^^  thing,^^  or  per- 
son/*^ He  may  properly  be  required  to  prove  that  a  certain  event  has  not 
happened,"*'*  that  a  fact  did  not  exist,'^®  or  that  a  given  person  has  not  done  a 
certain  thing.^*  ilere  difficulty  of  making  proof  does  not  prevent  the  tribunal 
from  reciuiring  him  to  show,  as  best  he  may,  that  a  designated  individual  does 
not  possess  a  certain  thing/* ^ 

Quantum  of  KcUhnce  lieffuired. —  But  the  qtiantum  of  evidence  to  be 
demanded  from  him  is  conditioned,  by  way  of  limitation,  by  the  well  recognized 
logical  difficulty  of  affirmatively  establishing  a  negative  proposition;'*®  — 
which  though  not,  as  has  been  intimated,^^  a  *'  maxim  of  law,"  still  presents  a 
logical  difficulty  which  usually  increases  in  proportion  to  the  universality  of 
the  negation.^ ^  The  amount  of  proof  required  to  support  the  negative  propo- 
sition and  to  shift  the  burden  will  vary  according  to  the  circumstances  of 
the  case;  and  verv  sliaht  evidence  will  often  be. sufficient  to  shift  the  burden 
to  the  party  having  the  greatest  opportunities  of  knowledge  concerning  the 
fact  to  be  inquired  into."*^ 

Methods  of  Provinrj  a  Xef/atire, —  Frequently  all  that  is  practically  possible, 
iu  the  absence  of  direct  evidence,  is  the  introduction  of  testimony  establishing 

(X.  S.)    10U6    ilJIlS).     Where  an   insurance  574,    21    X.    E.    445,    12    Am.    St.    Rep.    453 

policy  excepts  accidental  injuries  the  burden  (1889)  ;  2  Chamb.,  Ev.,  §-979,  n.  6  and  caaea 

is  on  the  insurer  to  show  that  a  wound  from  a  cited. 

bufglar*8  revolver  was  not  accidental  but  was  36.  l?oIurobu8  Watch  Co.  v.  Hodenpyl,  135 

intentional.     Allen    v.    Travellers'    l*rotective  N.  Y.  430,  32  N.  E.  239    (1892) 

Asso.,  163  Iowa  217,  143  X.  VV.  574,  <t8  L.  R.  87.  Bastrop  State  Bank  v.   Levy.   106  I-a. 

A.  (X    S.)    600   (1913).  586,  31  So.  164   (1902);  Little  v.  Thompson, 

81.  Pollak  V.  Winter,  166  Ala.  255.  51  So.  2  Me.  228    (1823)  ;  2  Chamb.,  Ev.,  §  979,  n. 

998  (1910);   State  v.  Morphy,  33   Iowa  270,  8  and  cases  cited. 

II  Am.  Rep.  122   (1871):   State  v.  Read.  12  38.  Beardstown    v.    Virginia,    76    HI.    34 

R.  r.  135  (1878)  ;  2  Chamb.,  Ev.,  §  979.  n.  2  (1875)  ;  Com.  v.  Tx)cke,  114  Mass.  288  ( 1873)  : 

and  oases  cited.  People   v.   Pease,   27   N.  Y.   45,   63,   84   Am. 

M.  Kelley  v.  Owens,  95  Cal.  xvii,  SO  Pac.  Dec.  242    (1863);   2  Chamb.,   Ev.,  §  979,  n. 

>!»6  (1892).  9  and  cases  cited. 

88.  State  v    Hirsch,  45  Mo.  429    (1870).  39.  2  CTiamb.,  Ev.,  §§  50.  980. 

84.  \jen\f:  v.  Eisenhart,  127  Pa.  59,  17  Atl.  40.  Colorado  Coal,  etc..  Co.  v.  U.  S.,  supra. 
684  (1889)  :  Colorado  Coal,  etc  .  ^o.  v   T'.  S.,  41.  2  Chamb.,  Ev.,  §  980.  n.  3. 

123  r,  S.  307,  317.  8  S.  Ct.  131,  31  L.  cd.  182  42.  Kelly  v.   Owens,   giiprn :  Succession   of 

•1A87).  Delnchaise   v.   Maginnis,  44   La.   Ann.    1043 

85.  Weaver  v    State,  89  Oa.  639,  !.=>  S.  E.  (1892). 
940  (1892);   Boulden  v.  Mclntire,   119   Ind 
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some  particular  fact  inconsistent  with  the  converse  affirmative  ptoposition.*^ 
In  many  ways,  analogous  in  nature,  the  negative  proposition  may  be  estab- 
lislied  by  the  inference  arising  from  circumstantially  probative  facts  incon- 
sistent with  the  affirmative  proposition  of  which  the  negative  is  proposed  for 
proof. ^^  This  has  been  held  to  be  prima  facie  sufficient.**^  ^'aturally,  proof 
to  the  point  of  demonstration  is  not  required."*** 

Burden  of  Evidence  Not  Shifted. —  The  f)robative  force  of  evidence  of  this 
nature  may  be,  when  produced,  inconclusive;  conclusiveness,  however,  may  be 
added  by  the  failure  of  the  other  party  to  produce  the  more  conclusive  or 
affirmative  evidence  which  is  within  his  control.**^     It  is  sound  administra- 

■ 

tion,  therefore,  to  hold  that  where  one  who  has  the  burden  of  evidence  to 
prove  a  negative  proposition  produces  any  proof  which  renders  its  existence 
probable,'  such  evidence  shall,  where  the  conclusive  facts  are  within  the  knowl- 
edge of  the  other  party,  be  regarded  as  a  prima  facie  case.^® 

Modern  Instances. —  The  rule  that  he  who  has  the  better  knowledge,  espe- 
cially if  he  can  with  it  make  affirmative  proof,  is  under  the  burden  of  evidence, 
has  been  widely  accepted  both  in  England  and  America.  It  has  often  been 
held  that  '*  when  a  fact  is  peculiarly  within  the  knowledge  of  a  party,  the 
burden  is  on  him  to  prove  such  fact  whether  the  proposition  be  affirmative  or 
negative."  ***  Thus,  where  one  is  accused  of  doing  an  act  which  would  be 
unlawful  unless  the  doer  has  received  a  special  authority  by  permission  of  law, 
the  government  may  properly  allege  that  he  has  done  the  act  —  e.g.,  that 
he  has  operated  a  ferry,**^  practiced  medicine,'^^  sold  intoxicating  liquor^* 
or  the  like  without  license  or  authority  in  law.  When  the  act  itself  is  proved, 
it  may  then  be  required  of  the  defendant  that  he  then  himself  exhibit  and 
prove  his  license  and  authority ;  ^'^ —  the  burden  of  evidence  being  shifted 
to  him   for  that   purpose.     The   short   reason   for   this   requirement    is   that 


48.  For  example,  the  statement  being  that 
A.  did  not  hear  a  certain  sound,  evidence  of 
conduct  on  his  part  inconsifitent  with  hie 
probable  action  if  he  had  heard  it,  is  compe- 
tent. Young  V.  Stephens,  9  Mich.  500 
(1862),  2  Chamb.,  Ev.,  §  981. 

44.  Com.  V.  Locke.  114  Mass.  288  (1873). 
Vile«.  2.T  Vt.  494- (1851). 

46.  Younjf  V.   Stephens,   supra;   Thayer  v. 

46.  Kelley  v.  Owens,  supra:  Vigus  v.  0*Ban- 
non,  118  111.  334  (18«6l  :  Bastrop  State  Bank 
V.  Levy,  supra;  2  Chamb.,  Ev.,  §  981,  n.  6 
and  cases  cited. 

47.  2  Chamb.,  Ev..  §§  982,  1070  et  seq. 

45.  Kelley  Owens,  supra :  Vigus  v.  O'Ban- 
non.  supra:  Boulden  v.  Mclntire,  s^upra: 
State  v.  Hirsch.  supra;  2  Chamb.,  Ev.,  §  982, 
n.  4  and  cases  cited. 


49.  Robinson  v.  Robinson,  51  111.  App.  317 
(1893);  2  Chamb.,  Ev.,  §  983.  See  also, 
Clapp  V.  Ellington,  87  Hun  (N.  Y.)  542 
(1895). 

50.  WTieat  v.  State,  6  Mo.  455   (1840). 

51.  People  V.  Boo  Doo  Hong,  122  Gal.  606, 
55  Pac.  402  (1898)  ;  Williams  v.  People,  121 
lU.  84   (1887). 

52.  SUte  V.  Shaw,  3o  X.  H.  217  nH57). 
In  civil  cases  the  licensee  must  prove  his 
license  whenever  the  fact  is  essential  to  his 
case.  Solomon  v.  Dreachler,  4  Minn.  278 
(1860).  But  see  Wilson  v.  Melvin,  13  Gray 
(Mass.)  73  (1859),  2  Chamb.,  Ev..  g  983,  n. 
5  and  cases  cited. 

53.  Shearer  v.  State.  7  Blackf.  (Ind.)  99 
(1844)  :  State  v.  Crowell,  25  Me.  171  MS45)  ; 
2  Chamb.,  Ev.,  §  983,  n.  6  and  cases  cited. 
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license  or  authority  is  a  fact  easy  for  him  to  prove  and  difBcult  for  the 
prosecution  to  disprove.^^ 

The  Sounder  View. —  But  such  is  not,  in  point  of  principle,  in  accordance 
with  the  rules  of  evidence  at  common  law.  The  burden  of  evidence  as  to  a 
particular  fact  is  always,  properly,  on  the  party  to  whose  case  it  is  essential. 
The  quantum  of  proof  required  to  produce  a  prima  facie  case  is,  however, 
materially  affected  by  the  relative  knowledge  of  the  parties  regarding  the 
existence  of  a  particular  fact  or  the  truth  of  a  given  proposition.^^ 

§  407.  Scope  of  Burden  of  Evidence —  The  actor  in  the  tirst  instance  and 
either  party  at  any  subsequent  stage  when  he  has  the  burden  of  evidence 
must,  in  order  to  relieve  himself  of  this  (yims  and  cast  it  upon  his  opponent, 
show  the  existence  of  every  fact  essential  to  the  proof  of  his  allegations;  ^** — 
including  all  probative  facts  necessary  to  the  admissibility  of  those  which  are 
res  gestae  or  constituent.'*" 

Media  of  Proof. —  The  actor  or  other  party  having  the  burden  of  evidence 
will  be  logically  required  to  establish  the  truth  of  the  facts  stated  by  his 
witnesses  showing  their  credibility.^^  He  must  establish,  against  till  counter 
proof,  the  genuiness,  character,'^*  and  legal  validity**"  of  the  doeuments  in- 
troduced by  liim  in  evidence ;  —  although,  where  a  writing  free  from  suspicion 
and  apparently  genuine  is  produced,*'^  its  authenticity  may  be,  in  many  cases, 
assuiued  as  a  matter  of  administration. 

§  408.  [Scope  of  Burden  of  Evidence];  Quantum  of  Proof  Bequired;  Num- 


54.  2  Ihamb.,  Kv.,  §  9S3,  ii.  7  and  cases 
cited. 

99.  See  discussion  of  this  view,  2  Chamb., 
Ev.,  §  984  and  notes. 

56.  Penitentiary  Co.  No.  2  v.  Gordon,  85 
oa.  150,  11  S.  \V.  .584  (18JK));  Willett  v. 
Rich,  142  Mass.  3.56,  7  N.  E.  776,  56  Am.  Rep. 
684  (1886):  Whitney  v.  Morrow,  .50  Wis. 
197,  6  N.  W.  494  (1880)  ;  2  Cliamb.,  Ev.,  § 
985,  n.  1  and  eases  cited. 

Conditional  Promise. —  Tn  an  action  on  a 
promise  to  pay  a  debt  when  able  the  burden 
nsin  on  the  plaintiff  to  show  that  the  de- 
fendant was  able  to  pay.  Van  Buskirk  v. 
Kuhns,  164  C'al.  472,  120  Pac.  r>87,  44  L.  R. 
A.  (N.  S)  710  (1913). 

57.  §  838,  infra  State  v.  Swift,  57  Conn. 
496,  18  Atl.  664  ^889)  ;  Grimes  v.  Hilliary, 
150  in.  141,  36  N.  E.  977  (1894)  ;  Hansen  v. 
American  Tns.  Co.,  .57  Iowa  741,  11  N.  W 
670  (1882)  ;  2  Chamb.,  Ev.,  §  98.5,  n.  2  and 
«a«e8  cited 

Jurisdiction. — The  actor  may  also  be  called 
upon  to  establish  all  facts  essential  to  the 


jurisdiction  of  the  court.  Shaw  v.  Cartier, 
2  Montreal  Super.  Ct  282  (1886)  ;  Rosenthal 
V.  Rosenthal,  151  Mich.  493,  14  Detroit  Leg. 
N.  998,  115  X.  W.  729    (1908). 

68.  Higgins  v.  Robillard,  12  L.  C.  Rep.  3 
(1861);  Elliott  V.  Bussell,  19  Ont.  413 
(1890);   2  Chamb.,  Ev.,  §  986. 

69.  Ross  V.  Gould,  5  Me.  204    (1828K 

60.  Kitner  v.  Whitlock,  88  III  513  i  1878)  : 
Burnham  v.  Allen,  1  Gray  (Mass.)  496 
(1854)  ;  Farmers*  L.  &  T.  Co.  v.  Siefke,  144 
N.  Y.  364,  39  N.  W.  358  (1895)  :  2  Chamb., 
Ev.,  §  986,  n.  3  and  cases  cited. 

61.  Simpson  v.  Davis,  119  Mass.  269,  20 
Am.  Rep.  324  (1876);  Manistee  Xat.  Bank 
V.  Seymour,  64  Mich.  59.  31  X.  W.  140 
(1887):    Farmers'    L.    &    T.    Co.    v.    Siefke, 

supra:  XewHn  v.  Beard,  6  W.  Va.  1 10  ( 1873) : 
2  Chamb..  Ev.,  §  986,  n.  4  and  cases  cited. 
The  proponent  of  the  evidence  must  also, 
as  a  part  of  the  burden  of  evidence,  show 
fhat  the  evidence  was  not  obtained  by  an 
ille^l  search  of  one's  person.  Sherman  v. 
State,  2  Ga.  App.  148,  58  S.  E.  393  (1907). 
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ber  of  WitnesBCS.^^ — jj^  Qiy[\  cases,  a  fair  preponderance  of  the  evidence  is 
needed ;  in  criminal  cases,  preponderance  to  a  moral  certainty  or  beyond  a 
reasonable  doubt. is  required.  The  English  law.  of  evidence  has  so  far  evolved 
out  of  the  stage  of  formalism,  into  that  of  reason  as  to  eliminate  number;  — 
except  as  an  element  of  probative  Aveight,^^  i.e.,  of  belief.^*  JS'o  numerical, 
or  other  physical  tests  for  truth  ^^  obtain,  as  a  rule,  in  the  English  law  of  evi- 
dence. Few  propositions  are  presented  for  judicial  determination  whieii  may 
not  be  satisfactorily  established  by  the  evidence  of  a  single  witness.****  A  mere 
numerical  preponderance  in  witnesses  produced  by  one  side  as  to  a  given  point 
over  those  produced  by  the  other  side  can  no  longer  automatically  control  the 
decision  of  a  court.  A  jury  may  reasonably  and  properly  credit  a  single  witness 
against  many.  >^'or,  on  the  contrary,  is  a  witness  who  is  uncontradicted  and  not 
directly  impeached,  entitled,  as  of  right,  to  be  believed.®^ 

§  409.  Scope  of  Burden  of  Evidence;  Prima  Facie  Casc.®*^ — A  prima  facie 
case  is  such  a  collection  of  facts  as  will  sutfice,  as  a  matter  of  logic,  to  over- 
come the  inertia  of  the  court.  Such  a  case  as  a  court  or  jury  might  reason- 
ably act  upon  is  a  prima  facie  case.^®  A  ruling  that  such  a  prima  facie 
case  has  been  made  out  has  several  important  consequences.     (1)  It  shifts 


62.  2  Chamb.,    £v.,    §    9S7. 

68.  2  Chamb.,  £v.,  §  9SS.  See  Callanan  v. 
bhaw,  24  Iowa  441,  445  (1S68).  Number 
in  witnesses,  however,  may  furnish  corrobora- 
tion and  so  be  an  element  in  inducing  belief 
where  the  elTort  is  made  to  decide  disputed 
propositions  by  the  ujse  of  reason.  West 
Chicago  8t.  R.  Co.  v,  I.ieserowitz,  197  111. 
607,  64  N.  E.  718  (1902)  ;  People  v.  Tuczke- 
witz,  149  \.  Y.  240,  43  N.  E.  549    (1896). 

64.  See  Belief  Induced  by  Reason,  2  Chamb., 
Ev.,  §  989. 

65.  Callanan  v.  Shaw,  supra;  2  Chamb.,  Ev., 
§  991,  n.  1.  **  Jt  is  impossible  to  prescribe 
any  fixed  rule  by  which  the  credibility  of 
the  witness  is  to  be  tested  or  which  shall 
bind  the  conscience  of  the  court  as  to  the 
conclusiveness  of  the  evidence  in  a  given 
case."  r.  S.  V.  Lee  Huen,  118  Fed.  442,  457 
(1902). 

66.  Fengar  v.  Brown,  57  Conn.  60,  17  Atl. 
321  (1889);  Gould  v.  Safford,  39  Vt.  498, 
605  (1866).  "The  evidence  of  a  single  wit- 
ness to  a  fact,  there  being  nothing  t«  throw 
discredit  thereon,  cannot  be  disregarded." 
Bourda  v.  Jones,  110  Wis.  52,  60,  85  N.  W. 
67 1  ( 1 901 ) .  California  follows  the  same  rule. 
Lee  Ring  Far  v.  U.  S.,  35  C.  C.  A.  327,  94 
Fed.  834,  839  (1899)  ;  2  Chamb.,  Ev.,  §  991>, 
n.  2  and  cases  cited.  As  to  Bom  of  the 
Earlier  Rule  requiring  more  than  one  witness 


for   a^rmative  action   on   the   part   of    the 
court,  see  2  Chamb.,  Ev.,  §  990. 

67.  '*  Testimony,  regardless  of  the  amount 
of  it,  which  is  contrary  to  all  reasonable 
probabilities  or  conceded  facts  —  testimony 
which  no  sensible  man  can  believe  —  goes  for 
nothing."  Bourda  v.  Jones,  supra.  Never- 
theless, there  seems  to  be  a  feeling,  which 
occasionally  manifests  itself  in  the  jury  box, 
that,  by  virtue  of  some  legal  necessity,  un- 
contradicted evidence,  free  from  inherent  im- 
probability, when  given  by  even  *'  a  disinter- 
ested witness,  who  is  in  no  way  discredited," 
must,  as  by  some  compulsion  be  given  prolia- 
tive  weight  according  to  its  face  value.  This 
is  but  a  recrudescence  of  the  ancient  formal- 
ism. Quock  Ting  v.  U,  S,  140  U.  S.  417,  11 
S.  Ct.  734  (1891);  U.  S.  v.  Lee  Huen,  118 
Fed.  442,  457  (1902).  Occasionally,  it  has 
been  said  that  the  rule  of  law  vas  to  that 
effect.  Southwest  Va.  M.  Co.  v.  Chase,  95 
Va.  50,  27  S.  E.  826  (1897).  This  is  ob- 
viouslv  an  error. 

68.  2  Charaberlayne,  Evidence,  5§  992-096h. 

69.  Catlett  v.  f^-t.  Louis,  etc.,  R.  Co.,  57  Ark. 
461,  21  8.  W.  1062  (1893)  ("evidence  le^raUv 
sufficient  to  warrant  a  verdict) ;  Ohio  &  M.  R. 
Co.  V.  Dimn,  138  Tnd.  18,  27,  36  N.  E.  702. 
37  N.  E.  546  (1893)  (evidence  warranting  a 
finding  if  undisputed) ;  2  ChamK,  Ev.,  §  992, 
n.  1  and  cases  cited.    "  Evidence  which  if  un- 
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the  burden  of  evidence.  (2)  It  states,  in  many  cases,  a  rule  of  substantive 
law  as  to  what  is  reasonable  regarding  a  certain  state  of  facts  in  connection 
with  a  rule  of  substantive  law.  (Z)  It  enables  the  presiding  judge,  at  the 
same  time,  to  expedite  the  trial  and  perfect  the  substantive  law.  While  the 
judge  may  rule  as  what  facts  constitute  a  prima  facie  case,  in  any  given  in- 
stance, it  is  the  province  of  the  jury  to  determine  whether  such  a  case  has 
actually  been  establi:?hed  by  the  evidence."*^  This  power  on  the  part  of  the 
jury  is  still,  however,  subject  to  the  right  upon  the  part  of  the  judge,  to 
iusist  upon  the  use  of  sound  logical  '^  and  legal  reasoning,  including  the  effect 
of  presmnptions  of  law,  and  to  withdraw  the  case  from  the  jury  if  he 
would  set  aside  their  verdict  on  it  as  against  the  everwhelming  weight  of  the 
evideuce."^ 

Inertia  of  Court —  Xothing  less  probative  than  a  prima  facie  case  overcomes 
the  court's  inertia.  This  is  a  matter  of  definition;  ^^ — a  scintilla  not  being 
regarded  as  sufficient."^ 

Sot  a  Question  of  Evidence. —  A  ruling  as  to  the  existence  of  a  prima  facie 
case  is  merely  provisional  and  temporary.  Until  the  end  of  the  case  such  a  rule 
ailects  merely  tlie  position  of  the  burden  of  evidence  and  is  not  final  as  to 
the  discharge  of  the  burden  of  proof.  These  rules,  regulating  the  existence  of 
a  prima  facie  case  in  any  given  controversy,  while  they  are  rules  of  law,^^  are 
not  rules  in  the  law  of  evidence. 

titalutory  lieijuimnent. —  The  legislature  may  determine  that  certain  facts 
shall  be  taken  by  the  ti^ibunals  of  the  jurisdiction  to  be  prima  facie  evidence  of 
others.     Thus,  in  civil  cases,  the  findings  of  fact  by  an  auditor,  referee"* 

rebutted  or  unexplained  is  flutlicient  to  main-  with    rules    of    practice    not    sufficient ),    2 

tain  tlie  proposition  and  '  warrant  the  conchi-  Chamb.,  Kv.,  §  003,  n.  1  and  cases  cited. 

8ion   to   support    which    it    is    introduced.'"  74.  Offutt  v.   E\pos    Co.,   175  TH.  472,  61 

Emmons  V  WeRtfield  Hank.  07  Mass.  230,  243  N.    E.,    e^O    (1808)     (evidence    "tending   to 

(1867);  Crane  v.  Morris,  6  Pet.  (U.  S.)  508,  prove"  sufficient)  ;   Schoepflin  v.  Coffey,  162 

611  (1882).  N'.   V.  12,  56  N.  E.  502    (1000);  Ketterman 

70.  See  Buswell  v.  Fuller,  80  Me.  COO,  36  v.  R.  Co.,  48  Va.  606,  37  H.  E.  683  (1000)  ;  2 
Atl.  10.59    (1807)  Chamb.,  Ev.,  §  f»3,  n.  2  and  cases  cited. 

71.  Benoit  v.  Troy  &  L.  K.  Co..  154  N.  Y.  75.  **  What  is  prima  foHe  evidence  of  a 
223.  48  N.  E.  524  (1S07):  State  v.  Couper,  fact?  It  is  such  as  in  jud^ent  of  law  is 
32  Or.  212,  49  Pac.  050  (1807);  2  Chamb.,  sufficient  to  establish  the  fact;  and  if  not 
Ev,  §  002,  n   3  and  cases  cited.  rebutted  remains  sufficient  for  the  purpose." 

72.  Fomes  v.  Wrirht,  01  Iowa  302,  50  N".  Kelly  v.  Morris,  6  Pet.  (C.  R.)  622.  6.32,  8 
W.  51  (1804):  Holland  v  Kindrejran.  155  L.  ed.  523  (1832),  per  Story,  J.  The  burden 
Pa.  1.56,  25  Atl  1077  ns03)  :  Fit7:prerald  v.  of  proof  is  not  affected  in  position  by  such  a 
*Sew  York  Cent.,  ^tc,  R.  Co.  154  X.  Y.  263,  rule  of  law  nor  by  a  statutory  requirement 
48  \.  E.  514  (1807)  ;  Elliot  v  Chicago,  M.  &  that  a  certain  fact  shall  be  taken  as  prima 
St.  P.  R.  Co..  l."^0  T'.  S  245.  14  S.  Ct.  85  fa^e  evidence.  Tnl^abitants  of  Cohasset  v. 
Il«03) ;  2  Chamb.,  Ev.,  §  002,  n.  4  and  cases  Moors,  204  Mass.  173.  00  N.  E.  978  (1910). 
tited.  See  2  Chamb,,  Ev.,  §  904. 

73.  Louisville,  etc..  R.  Co.  v.  Malone.  100  76.  Blodsrett  v.  Cummin^s,  60  N.  TT  115 
Ala.  500,  20  So.  33  (1805)  ("tendency"  in-  (1880)  :  Brewer  v.  Housatonic  R.  R.  Co.,  104 
rtiffident) ;  Turner  v.  Wells.  64  N   .T    L.  269,  Mass.  593  (1870) ;  2  Chamb.,  Ev.,  §  995. 

*.'>  \tl  641   (1900)    (mere  failure  to  comply 
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or  appraisers  ^'^  may  by  statute  be  accorded  a  prima  facie  force.  In  oflfences 
against  the  laws  regulating  the  sale  of  intoxicating  liquor  proof  of  certain 
acts  '^  is  frequentlv  declared  sufficient  to  sustain  the  state's  burden  of  evidence 
in  the  original  instance,  i.e.,  to  call  upon  the  defendant  to  show  a  justitication 
or  excuse. 

"  By  a  Fair  Preponderaiice  of  the  Evidence." —  It  is  customary  to  lay 
down  the  rule  as  to  quantum  of  proof  in  civil  cases  by  saying  that  it  is  the 
duty  of  the  actor,'^  of  the  party  having  the  burden  of  proof,  to  establish  the 
truth  of  his  contention  "  by  a  fair  preponderance  of  the  evidence  " ;  *' —  the 
necessary  result  being  that  where  the  evidence  is  evenly  balanced,  the  actor 
losses.*"*  To  discharge  the  burden  of  proof,  by  the  creation  of  a  prima  facie 
case,  it  is,  iirst  of  all,  necessary  that  the  actor  establish,  either  by  proof,  or 
by  some  administrative  substitute  for  it  by  way  of  assumption,  presump- 
tion or  the  like,  a  prima  facie  case,  i.e.,  such  a  quantum  of  evidence  that  the 
tribunal  in  view  of  the  subject-matter  and  other  salient  circumstances,  might 
reasonably  act  in  accordance.'*'^  When  the  truth  of  any  material  portion  of 
this  case  is  controverted  bv  the  other  side,  it  is  the  dutv  of  the  actor  to  main- 
tain  it,  against  all  assaults,  **  by  a  fair  preponderance  of  the  evidence.''  ^ 

"Beyond  a  Reaaonahle  Doubt/' —  In  criminal  cases  it  is  customary  to  charge 
that  it  is  the  dutv  of  the  state  to  satisf v  the  jnrv  **  bevond  a  reasonable  doubt  "  ^* 
as  to  the  truth  of  every  material  **"•  fact,  i.e..  proposition  of  fact  alleged  in  the 
indictment.  A  mere  preponderance  of  evidence  is  not  sufficient.****  The  re- 
quirement applies  to  criminal  prosecutions  for  misdemeanor  as  well  as  for 
felony/'     The  jury  are  not  required  to  acquit  the  accused  merely  because  one 

77.  Railroad  V.  Crider,  01  Tenn.  480  nS02).  1022    (1007).     The  phrases  "to  a  moral  cer- 

7S.  Com.  V.  Minor.  88  Ky.  422  (1880)  tainty  "  and  '*  lieyond  a  reasonable  doiiht  "  are 

79.  §  156,  supra.  Bynonymoiis.     People  v.  Bonifacio.  190  X.  Y. 

80.  Chicago  Transit  Co    v.   Campbell.   110  150.  82  X.  E    1008    (1007). 

111.   App.  366    (190.3):    Nash   v.  Cooney.   108  85.  State  v    Fisk.   170  Tnd.   166.  83  X.   E. 

111.   App.  211    (1003):    Siifferling  v.  Heyl  &  905    (1908):   State  v.  Keeder,  72  S.   C.  223, 

Patterson,    1.30    Wis.    510.    121    X.    W.    251  51  S.  E.  702    (1005):  2  Chamb.,  Ev.,  §  99ea, 

(1000)  ;  2  Chamb..  Ev.,  §  906.  n.  2  and  cases  cited. 

81.  Indianapolis    St.    Ky.    Co.    v.    Schmidt.  86.  Glover  v.  State.  114  Ga.  828,  40  S    E. 
163  Ind.  360.  71   X.  E    201    (1904).  998    (1002):   Marlatt  v.  People.  104  111.  .364 

82.  Peat  V.  Chicago.  M    &  St.  P.  Ry.  Co.,  (1882):    State   v.    Porter.   64    Iowa   237,   20 
128  Wis   86,  107  X.  W.  .3.55   (1906),  N.   W.    168    (1884):    Atkinson    v.    State,   58 

83.  2  Chamb,  Ev.,  §  996.  Xeb.   356.  78  X    W.  621    (1899);    People  v. 

84.  McDonald  v.  State.  56  Fla.  74.  47  So.  Shanley,  30  Misc.  (X.  Y.)  200.  62  X.  Y. 
485  (1908);  State  v.  McQueen,  69  N.  J.  L.  Supp.  389,  14  X.  Y.  Cr.  263  (1899);  Mun- 
.'522.  55  Atl.  1006  n003)  :  U.  S.  v.  Breese.  131  den  v.  State.  .37  Tex.  .353  (1806)  ;  Goldman 
Fed.  915  (1904)  :  2  Chamb.,  Ev.,  §  996a,  n.  v.  Com..  100  Va.  865,  42  S.  E.  923  (1002)  ; 
1  and  cases  cited.  Tlie  presence  of  some  I.  S.  v.  .lackson.  29  Fed.  503  (1886);  2 
proof,  not  sulTicicnt  to  establish  jriiilt  beyond  a  Chamb.,  Ev.,  §  906a.  n.  3  and  cases  cited, 
reasotiable  doubt,  as  required  by  Code  Cr.  87.  State  v.  King,  20  Ark  166  (18.39): 
Proc.,  §  380,  is  not  sufficient  to  warrant  the  Stewart  v.  State.  44  Ind.  237  (1873)  :  Com.  v. 
submission  of  a  criminal  case  to  the  jury.  Certain  Intoxicating  Liquors,  115  Mass.  142. 
People  V.  Gluck,   188   N.  Y.   167.  80  N.   E.  105   Mass.  595    (1874);    People  v.   pavis,    1 
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(if  the  jurors  knows  that  a  '  doubt '  is  a  fluctuatiou  or  uncertainty  of  mind  aris-. 
iug  and  tbat  a  probability  of  innocence  requires  the  acquittal  of  the  defendant.**'* 

Definitian  of  ''  Reasonable  Doubt/' —  A  satisfactory  definition  of  **  reason- 
able doubt "  seems  difficulty  of  procurement ;  attempts  at  explanation  tend 
rather  to  confuse  and  bewilder  than  to  clarify.  "  Language  that  is  within  the 
comprehension  of  persons  of  ordinary  intelligence  can  seldom  be  made  plainer 
bv  further  definition  or  refining.  All  persons  who  possess  the  qualifications 
iif  juroi-3  know  that  a  '  doubt '  is  a  fluctuation  or  uncertainty  of  mind  arising 
from  defect  of  knowledge  or  of  evidence,  and  that  a  doubt  of  the  guilt  of  the 
accused,  honestly  entertained,  is  a  '  reasonable  doubt.' "  ^  Conjecture,®^ 
wliiin  ***  or  surmises  as  to  possibilities  ®^  do  not  constitute  reasonable  doubt.®^ 
It  must,  on  the  contrary,  be  a  substantial  doubt  —  one  with  something  to  rest 
iipon^^  in  connection  with  the  evidence  or  lack  of  it®®  It  is  a  fair  doubt, 
one  which  a  reasonable  man,  who  was  desirous  of  ascertaining  the  exact  truth  and 
doiug  his  full  duty  between  the  accused  and  society,  might  reasonably  entertain. 
A  firm  and  abiding  conviction  conscientiously  held  is  belief  beyond  a  rea- 
souable  doubt."' 

lu  other  words,  a  reasonable  doubt  is  such  a  mental  hesitancy  to  act  as  a 
conscientious  and  resolute  man  might  reasonably  entertain.*® 

Qmnlum  in  Civil  and  Criminal  Cases  Contrasted, —  In  a  civil  case  the 


Wheel.  Cr.  235  (1828);  Fuller  v.  State,  12 
Ohio  St.  433  (1861)  ;  2  Chamb.,  Ev.,  §  996a, 
n.  3  and  casen  eited. 

Burden  of  proof. —  In  an  action  for  viola- 
tion of  ordinance  the  evidence  must  prove  a 
violation  by  a  preponderance  only  and 
suoh  proof  need  not  lie  direct  but  it  may  con- 
sist of  a  reasonable  inference  only.  Portland 
r.  Western  Tnion  Telegraph  Co.,  75  Or.  37, 
146    Pac.     148,     L.     R.     A.     1915     D     260 

iv.n5). 

88.  league  v.  State,  144  Ala.  42,  40  So. 
312  (1906). 

8$.  Oainey  v.  State,  141  Ala.  72,  37  So. 
3o:,  (1904);  Xelms  v.  State,  58  Miss.  362 
11904). 

90.  Peopli?  v.  Stubenvoll,  62  Mich.  329,  28 
N.  \V.  883   (1H86).' 

91.  Fletcher  v.  State,  90  Oa.  468,  17  S.  E. 
100  (1892).  A  vajjue.  fanciful  or  speculative 
doubt  is  not  a  reasonable  one.  State  v. 
Adams,  6  Pen.  (Del.)  178,  65  Atl.  510. 

92.  State  v.  Bodekee,  34  Iowa  520  ( 1 872  ^  ; 
Com.  V.  Drum,  58  Pa.  9  (1868)  :  2  Chamb., 
!■-▼,  §  996b,  n.   4   and   ca«es  cited. 

W.  Way  V.  State,  155  Ala  52  (1908)  ;  State 
V.  Briaooe,  6  Pen.  (Del.)  401  (1907):  State 
V.  UvT,  9  Ida.  48.3,  75  Pac.  227  (1904); 
>^tate  v.  Wells.  Ill   Mo.  633,  20  S.  \V.  232 


(1892);  2  Chamb.,  Ev.,  §  996b,  n.  5  and 
cases  cited. 

M.  Giles  V.  State,  6  Ga.  276  (1849) ;  Toops 
V.  State,  92  Ind.  13  (1883)  ;  State  v.  Bridjfes, 
29  Kan.  138  (1883);  McGuire  v.  People,  44 
Mich.   286,   6  N.   W.   669,   38   Am.   Rep.  265 

(1889);  Lawhead  v.  State,  46  Neb.  607,  65 
N.  W.  779  (1895);  People  v.  Hughes,  137 
X.  Y.  29,  .32  X.  E.  1105  (1893);  Miles  v. 
U.  S.,  103  U.  S.  304,  26  L.  ed.  481  (1880); 
2  Chamb.,  Ev.,  §  996b,  n.  6  and  cases  cited. 

95.  Fletcher  v.  State,  90  Ga.  468,  17  S.  E. 
100  1 1892)  ;  U.  S.  v.  Kichards,  149  Fed.  443 
(1906)  :  State  v.  Abbott,  64  W.  Va.  411,  62 
S.  E.  693  (1908);  2  Chamb.,  Ev.,  §  996b, 
n.  7  and  cases  cited. 

96.  Wood  V.  State,  31  Fla.  221,  12  So.  539 
(1893):  State  v.  Davidson,  44  Mo.  App.  513 
(1891)  :  People  v.  Barker,  153  N.  Y.  Ill,  47 
N.  E.  31  (1897) ;  State  v.  McCune,  16  Utah 
170,  51  Pac.  818  (1898)  ;  People  v.  Boas,  115 
Cal.  233.  46  Pac.  10.59  (1896);  2  Chamb., 
Ev.,   §  996b,  n.  8   and  cases  cited. 

97.  Harrison  v.  State,  144  Ala.  20,  40  So. 
568  (1906) ;  2  Chamb.,  Ev.,  §  996b,  n.  9  and 
cases  cited. 

98.  State  v.  Stewart,  6  Pen.  (Del.)  4.35,  67 
Atl.  786  (1907);  Miller  v.  State  (Miss. 
1904),  35  So.  690. 
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party  having  the  burden  of  proof  must,  for  affirmative  action  by  the  tribunal, 
produce  what  constitutes  relatively  to  his  opponent,  a  fair  preponderance  of  the 
evidence  and  absolutely  and  intrinsically  one  such  that  a  jury  can  rationally 
act  in  accordance  with  it.***^  In  criminal  proceedings,  the  prosecution  must 
produce  a  case  clear  beyond  a  reasonable  doubt.*  In  the  civil  proceeding,  the 
actor  need  furnish  only  a  case  in  accordance  with  which  men  tfuiy  reason- 
ablv  act.  In  a  criminal  one,  on  the  contrary,  such  an  amount  of  evidence 
must  be  produced  that  a  reasonable  man  must  act  in  accordance  with  it, — 
i.e.,  that  he  can  rationally  act  in  no  other  wav. 

iScope  of  Requirement. —  It  is  obviously  unnecessary  and,  indeed,  practically 
impossible,  that  each  res  gestae  or  probative  fact  should  itself  be  established 
bevoud  a  reasonable  doubt.^  It  is  sufficient  should  the  evidence  adduced  for 
affirmative  action  on  the  part  of  the  tribunal  establish  a  conviction  of  guilt  to 
that  extent.  It  is  the  entire  contents  of  the  scale  which  must  preponderate  to 
the  designated  extent.^  Failure  to  prove  a  single  one  among  such  probative 
facts  beyond  a  reasonable  doubt  cannot  be  a  satisfactory  ground  for  refusing  to 
follow  an  affirmative  ease  which,  as  a  whole,  excludes  any  doubt  whatever.* 
It  has,  however,  been  very  properly  held  that  all  propositions  essential  to  or 
component  of  the  lial>ility  of  the  accused  must  be  established  beyond  a  reason- 
able doubt.'^  In  other  wi^rrls,  collateral  or  subsidiary  facts  or  propositiona  of 
fact  need  not  be  proved  to  the  same  degree  of  mental  certainty.**' 

99.  2  Chamb.,  Ev..  §  90Cc;   1  Cliamb.,  Ev.,  State   v.   Maher,   25  i^ev.  46o,   62   Pac.   230 

§  385.  (iSftO);    State    v.    SneU,    5    Ohio    Dec.    670 

1.  Jurors  should  doubt  in  their  judicial  (lSft5):  Hodge  v.  Territory,  12  Okl.  lOS,  69 
capacity  what  they  would  doubt  in  their  Pac.  1077  (1002):  2  Chamb.,  Ev.,  §  996d. 
private  relation**.     l\  S.  v.  Heath.  20  D.  C.  n.  7  and  cases  cited. 

272    (1891):   Spies  v.   People,   122   111.    I.   12  6.  Hauk  v.  State,   148  Ind.  238,  46  X.   E. 

N.  E.  865,  17  X.  E.  808.  3  Am.  St.  Rep.  320  127,  47  X.  E.  465   (1897)  :  State  v.  Jackson, 

(1889)  ;  State  v  Rounds.  76  Me.  123  (1884)  ;  90  Mo.   156.  2  S.  W.  128   (1886)  ;   People  v. 

2  Chamb.,  Ev.,  §  9060,  n.  2.  Davis,  21  Wend.   (X.  Y.)   309   (1839);  SUte 

2.  Butt  V.  SUte,  81  Ark.  173,  98  S.  W.  723  v.  Turner.  119  X.  C.  841,  25  S.  E.  810  (1896)  ; 
(1906);  Olson  v.  People,  125  111.  App.  460  Golonbieski  v.  State,  101  Wis.  333,  77  X.  \\. 
(1906).  189  (1898)  ;  2  Chamb.,  Ev.,  §  996d,  n.  8  and 

8.  Pitts  V.  State.  140  Ala.  70,  37  So.  101  cases  cited.     Corroboration  may  in  like  man- 

(1904);  State  v.  Skillman,  76  X.  J.  L.  464,  ner   be  proved   by  evidence  which,  in   itself 

70  Atl.  83   (1908)  ;  Territory  v.  Tais,  14  X.  considered,  admits  of  the  existence  of  a  rea- 

Mex.   390,   94   Pac.   047    n90S)  :    2   Chamb.,  sonable    doubt.     Lasater    v.    State,    77    Ark. 

Ev.,  §  996d,  n.  2  and  caseft  cited.  468.  94  S.   W.  59    (1906). 

4.  Houser  v.  State,  58  Ga.  78  (1877)  :  Kas-  Good  Character. —  On  the  other  hand,  the 

sakowskl  v.   People,   177   111.  563,  53   X.   E.  proof  of  a  good  character  may  in  itself  es- 

115    (1898):    State  v    Hayden,  45   Iowa    11  tablish  a  reasonable  doubt.  Teague  v.  State. 

(1876):    State    v.    Schoenwald.    31    Mo.    147  144   Ala.   42,   40   So.   312    (1906);    Sweet   v. 

(1860)  :  Rudy  v.  People,  128  Pa.  500,  18  Atl.  State,  75  Xeb.  263,  106  X.  W.  31   (1905)  ;  but 

344   (1889)  :  Barr  v.  State.  10  Tex.  App.  507  it  is  not  error  to  refuse  to  charpre  in  a  case 

(1881) ;  2  Chamb..  Ev.,  §  096d,  n.  5  and  cases  dependent    on    circumstantial    evidence    that 

cited.  proof  of  good  character  is  in  and  of  itself  Riif- 

6.  People  V   Ah  Chun?.  54  Cal.  398  (1879)  ;  ficient  to  create  a  reasonable  doubt  to  which 

Garin  v.  SUte.  42  Fla.  553  29  So.  405  ( 1900) ;  the  defendant  is  entitled.    U.  S.  v.  Cohn.  128 
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Criminal  Capacity, —  The  capacity  of  the  accused  to  commit  the  crime  in 
question  is  so  far  a  material  part  of  the  case  of  the  prosecution  that  it  must 
be  established  beyond  a  reasonable  doubt  J 

Grade  of  Offense. —  Where  the  offense  charged  in  the  indictment  may  be 
established  in  one  of  several  gi'ades^  it  is  a  necessary  corollary  of  the  rules 
relating  to  reasonable  doubt  that  should  the  jury  entertain  such  a  doubt  as  to 
the  grade  of  the  defendant's  offense  but  experience  none  that  he  is  guilty 
of  the  offense  itself,  they  should  convict  him  of  the  less  serious  degree  of 
the  crime.* 

Identity  of  Accused. —  It  is  necessary  that  the  identity  of  the  defendant 
with  the  doer  of  the  acts  charged  in  the  indictment  should  be  established  by 
the  prosecution  beyond  a  reasonable  doubt.^  The  element  of  inference  is, 
however,  present  in  all  cases  to  a  preater  or  less  extent.  Still,  a  witness  who 
declares  his  **  belief  '^  that  the  accused  was  the  person  whom  he  saw  commit  the 
crime  in  question  may  well  be  regarded  as  furnishing  evidence  which  would 
justify  the  jury  in  acting  upon  it.^^ 

Psychological  Con^ituents. —  Where  a  mental  state  is  a  necessary  part  of 
the  liability  of  the  accused,  the  prosecution  must  establish  its  existence  be- 
yond a  reasonable  doubt.^*  This  proof,  in  the  absence  of  an  admission,^^  must 
be  by  establishing  probative  facts,  including  those  of  manifestation.^^ 

§  410.  Scope  of  Burden  of  Evidence;  Special  Inertia  of  the  Court;  Civil  Cases. 
—  In  order  that  a  prima  facie  case  may  be  produced,  such  as  would  reasonably 
overcome  the  inertia  of  the  tribunal,  the  rules  of  procedure  require  in  civil 
ca^es  merely  that  a  fair  preponderance  of  the  evidence  shall  appear  in  favor 
of  the  person  having  the  burden  of  proof.  Such  a  preponderance  alone  is 
sufficient  to  justify  the  affirmative  action  of  the  court,  and,  when  produced, 
reason  is  satisfied.^*     Proof  of  the  necessary  facts   "  beyond   a   reasonable 

Fed.  615   (1904);  U.  S.  v.  Browne,  126  Fed.  acy,  for  example,  if  it  is  uncertain  on  the 

766  (1903).    See  also  Com.  v.  Miller,  31  Pa.  evidence  which  one  of  several  pereons  was 

Super.  Ct.  300  (1900).  the  particular  person  who  committed  the  act, 

7.  Wilcox  V.  State,  32  Tex.  Cr.  2S4.  22  all  must  be  acquitted.  People  v.  Woody,  45 
8  W.  1109  (1893).  See  also,  Foltz  v.  State,  Cal.  289  (1872);  Campbell  v.  People,  16  111. 
33  Ind    215    (l«70)  ;    State   v.   Congot    121  17.  61  Am.  Dec.  49   (1854). 

Mo.  458,  26  S.   W.  566    (1893);   2  Chamb.,  10.  Com.  v.  Cunningham,  aupra;  State  v. 

Ev..  §  996e.  Franke,  159  Mo.  535,  60  S.  W.  1053   (1900). 

8.  Newport  v.  State,  140  Tnd.  299,  39  X.  11.  State  v.  Seymour,  Houston  Cr.    (Del.) 
£  926   (1894);   People  v.  Cahoon,  88  Mich.  (1877);  State  v.  Porter,  34  Iowa  131  (1871); 
456,  50  K.  W.  384   (1891);  People  v   Lamb,  Roberts  v.   People,  19   Mich.  401    (1870);   2 
2  .Abb.  Pr.    (N.  S  )    (N.  Y.)    148    (T866) ;  2  Chamb.,  Ev..  §  99«h,  n.  1  and  cases  cited. 
Cbarab.,  Ev ,  §  990f,  n.  1  and  cases  cited.  12.  See  Admissions  Defined,  §  499,  infra; 

9.  Com.    V.    Cunningham.    104    Mass.    545  2  Chamb.,  Ev.,  §  1233. 

(1870);  State  v.  Jones,  71  Mo  '691   (1879):  .  18.  People  v.  Hiltel.  131  Cal.  577.  «3  Pac. 

People  V.  Smith,  7  K.  Y.  Supp.  M\.  7  N.  Y  919   (1900)  ;  Roberts  v.  People,  19  Mich.  401 

Cr.  425    (1889):    Bill  v.   State,  6   Hnmphr.  (1870);    2   Chamb.,   Ev.,  §  996h,  n.   3   and 

(Tenn  )   155   (1844)  :  2  Chamb.,  Ev.,  §  996g.  cases  cited, 

a.  1  and  cases  cited.    In  a  case  of  conspir-  14.  Shinn  v.  Tudcw,  37  Ark.  680  (1881); 
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doubt "  is  not  required  in  civil  cases,^^  even  where  such  an  action  involves 
proof  of  facts  sufficient  to  constitute  a  criminal  offense.^** 

Allegations  of  Crime. —  It  is  not  material  whether  facts  constituent  of 
crime  are  part  of  the  affirmative  case.  Only  the  civil  preponderance  is  re- 
quired in  cases  where  divorce  is  sought  on  the  ground  of  adultery,^ ^  or  a  civil 
action  is  brought  for  seduction, ^^  or  to  obtain  contribution  to  the  support  of 
a  bastard  child.'®  Even  should  illegality  be  claimed  as  groimd  for  an  in- 
junction,^" or  other  affirmative  action,  or,  is  on  the  contrary,  pleaded  in  defense, 
as  where  truth  is  alleged  to  defamation  of  character  in  charging  the  commis- 
sion of  a  crime,^*  or  arson  by  the  insured  is  set  up  by  the  insurer  under  a  fire 
insurance  coutract,^^  no  variation  from  the  ordinary  requirement  is  permitted. 

Suits  for  Penalties. —  The  law  even  follows,  in  this  matter,  form  rather  than 
substance.  It  requires  only  a  preponderance  of  the  evidence,  provided  a 
prima  facie  case  has  been  established,  where  the  consequences  of  the  court's 
action  are  criminal;  —  provided  only  that  the  form  of  proceeding  is  civil. 
Of  this  nature  are  suits  brought  for  the  recovery  of  a  penalty,^*^  multiplied 


Scott  V.  Wood,  81  Cal.  398.  22  Pac.  871 
(1889);  Anderson  v.  Savannah  Preas  Pub. 
Co..  100  Ga.  454,  28  S.  E.  216  (1897)  ;  North 
Chicago  St.  Hy.  Co.  v.  Fitzgibbons.  180  lU. 
466,  54  N.  E.  483   (1899);  Cottrell  v.  Piatt, 

101  Iowa  231,  70  N.  W.  177  (1897) ;  Hoflfman 
V.  Loud,  111  Mich.  156,  69  N.  VV.  231  (1896)  ; 
Long  V.  Martin,  152  Mo.  668,  54  S.  W.  473 
(1899) ;  New  York,  etc.,  Ferry  Co   v.  Moore, 

102  N.  Y.  667,  6  N.  t..  293  (1886)  ;  Hodges 
V.  Southern  R.  Co,  122  N  C.  992,  29  S.  E. 
939  (1898);  Nelson  v.  Pierce,  18  R.  I.  539, 
28  Atl.  806  (1894) ;  Evans  v.  Rugee,  57  Wis. 
623,  16  N  W  49  (1883) ;  u.  S.  v.  Lee  Huen, 
118  Fed.  442  (1902);  2  Chamb.,  Ev..  §  997, 
n.  1  and  cases  cited. 

16.  Rowe  V.  Baber,  93  Ala.  422,  8  So. 
865  (1859);  Schnell  v.  Toomer,  56  Ga.  168 
(1876)  ;  Baltimore,  etc.,  R.  Co.  v.  Shipley,  39 
Md.  251  (1873);  Huntington  v.  Attrill,  118 
N.  Y.  365,  23  N.  E.  544  (1890);  Chapman 
V.  McAdams,  1  Lea  (Tenn  )  500  (1878); 
Scott  V.  Pettigrew,  72  Tex.  321,  12  S.  W.  161 
(1888) ;  2  Chamb.,  Ev.,  §  997,  n.  2  and  cases 
cited. 

16.  Smith  V.  Smith,  16  Colo.  App.  333,  65 
Pac.  401  ( 1901 ) :  McDonald  v.  McDonald,  142 
Ind.  55,  41  N.  E.  336  (1896);  Sinclair  v. 
Jackson,  47  Me.  102,  74  Am.  Dec.  476  (I860) ; 
Roherge  v.  Bumham,  124  Mass.  277  (1878)  ; 
Nebraska  Nat.  Bank  v.  Johnson.  51  Neb.  546, 
71  N.  W.  294  (1897);  Dean  v.  Raplee,  145 
N.  Y.  319.  ,39  N.  E.  9.52  (189.5);  Shaul  v. 
Norman,  34  Ohio  St.  157  (1877) ;  Catasanqua 


Mfg.  Co.  v.  Hopkins,  141  Pa.  30,  21  Atl  638 
(1891);  Weston  v.  Gravlin,  49  Vt  607 
(1877) ;  New  York  Ace.  Ins.  Co.  v.  Clayton, 
59  Fed.  559,  8  C.  C.  A.  213  1893)  ;  2  Chamb., 
Ev.,  §  997,  n.  3  and  cases  cited 

17.  Lenning  v.  Lenning,  176  111.  180,  52  N. 
E.  46  (1898);  Lindley  v.  Lindley,  68  Vt. 
421,  35  Atl.  349  0896). 

18.  Nelson  v.  Pierce,  18  R.  I.  539,  28  Atl. 
806    (1894). 

19.  People  V.  Christman,  66  Til.  162  (1872) ; 
Dukehart  v.  Coughman,  36  Neb.  412,  54  N.  W. 
680  (1893) ;  2  Chamb.,  Ev.,  §  998,  n.  3  and 
cases  cited. 

20.  State  v.  Collins  (N.  H.  1895),  44  Atl. 
405. 

81.  Heame  v.  DeYoung,  119  Cal  670,  62 
Pac.  150  (1898) ;  Ellis  v.  Buzzell,  60  Me.  209 
(1872) :  2  Chamb.,  Ev.,  §  098,  d.  5  and  cases 
cited. 

«2.  Blackburn  v.  Ins,  Co.,  116  N.  C.  821, 
21  S.  E.  922  (1896);  First  Nat.  Bank  v. 
Commercial  Assur.  Co.,  33  Or.  43,  62  Pac. 
1050  (1808).  See  contra^  McConnels  v.  Ins. 
Co.,  18  in.  228  (1856).. 

83.  White  v.  Farria,  124  Ala.  461,  27  So. 
259  (19410):  Campbell  v.  Bums,  94  Me.  127, 
46  ^tl.  812  ( 1900) ;  Roberge  v.  Bumham,  124 
Mass.  277  (1878) ;  2  Chamb.,  Ev.,  §  999,  a.  1 
and  cases  cited. 

Confllctlnir  Views. —  The  courts  of  Vermont 
require  proof  beyond  a  reasonable  doubt. 
Riker  v.  Hooper,  36  Vt.  457*  82  Am.  Rep.  646 
(1962).    In  Illinois,  a  strong  eaae  is  nec«t- 
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damages,**  or  for  a  forfeiture.  Proceedings  for  disbarment,*'  for  contempt 
of  court,**  or  other  charges  involving  the  existence  of  facts  tending  to  establish 
the  coniniisijioii  of  a  criminal  offense,**  stand  in  the  same  position. 

§  411.  Seope  of  the  Burden  of  Evidenoe;  Documents. —  The  substantive  law 
of  documents  lays  conspicuous  ditticulties  often  amounting  to  prohibitions  in 
the  way  of  establishing  alterations  in  them  by  parol  evidence  or  allowing 
evidence  of  that  class  to  fill  the  appropriate  office  of  a  formal  instrument.**  The 
substantive  law  has  provided  that  in  case  of  wills,  or  conveyances  of  interests 
ill  lauds,  or  agreements  to  convey  such  interests,  the  dispositive  instrument  or 
agreement  shall  be  in  writing  or  shown  by  written  evidence;  and  that  in  con- 
nection with  the  transfer  or  personal  property  above  a  certain  value,  and  in 
case  of  agrei'nieuts  of  particular  kinds,  a  writing,  or  evidence  deemed  equivalent, 
should  be  furnished  in  order  to  constitute  a  prima  facie  case,  i.e,  sufficient 
to  iuduce  aflirmative  action  bv  the  court.** 

Equitable  Relief. —  The  same  feeling  is  manifested  in  equity;  —  in  cases 
where  its  courts,  as  a  rule,  while  declining,  to  vary  the  ascertained  purport 
of  a  definitive  document,  will  relieve  a  party,  in  whole  or  in  part,  from 
its  effects  on  the  ground  that  assent  was  procured  to  the  instrument  by  fraud, 
accident  or  mistake.  Equity  jurisdiction,  moreover,  may  afTord  relief  when 
a  deed  absolute  on  itfi  face  is  declared  to  be  a  trust  or  a  mere  securitv  for  an 
iudebtedness.  But  a  prima  facie  case  is  not  readily  established ;  *^  evidence 
of  especial  clearness  and  cogency  is  deemed  necessary  to  secure  relief."*^     It 

««iT.    Kuth  V.  Abington,  80  111   418  (1875).  erable  extent  this  effort  to  protect  individual 

A  distinction  has  been  attempted  to  the  eiTect  rights  is  reinforced  by  broad  considerations 

that  an  action  civil  in  form  which  is  prose-  of  public  policy.    These  frequently   lead   to 

cuted  by  the  public  and  not  by  a  private  in-  the  enactment  of  statutes  which,  while  they 

dividual  should  lie  treated  as  a  criminal  case,  protect    the    interests    of    the   parties    in    a 

<«lenw(M)d  V.  Roberta.  59  Mo  .App.  167  (1894);  particular  case,  are,  to  a   large  extent,  de- 

I  .S.  V.  Shapleigh,  54  Fed.  12G.  4  C.  C.  A   237  signed  to  safeguard  the  general  interesU  ol 

(1903).    This  demarcation  has  been  expressly  the  public,  irrespective  of  the  relation  which 

repudiated  in  New  York.     I'eople  v    Briggs,  an  individual  may  sustain  to  the  document  in 

114  X.  t.  56,  20  X.  E  820  (1880).  question.     Id.     See  also.  Convention  of  Par- 

24.  Munson     v.     Atwood,    30    Conn.     102  ties.  2  Chamb.,  Ev.,  §  1001. 
asai);  Burnet  v.  Ward,  42  Vt    80   (1869).  39.  See  Considerations  of  Public  Policy,  2 

Hut  Me  contra,  U.  S.  v.  Shapleigh.  avpra  Chamb.,  Ev.,  §   1002. 

26.  He  Wellcome.  23   Mont.  450,  59   Pac.         A  misleading  form  of  atatement  has  been 

445  (1899).     But  see  contra.  Re  Evans.  22  employed    to   represent   this    inertia   of   the 

lUh  366,  62  Pac.  913  <1900).  court  when  it  is  said  that  a  preponderance 

26.  Drakeford  v.  Adams,  08  Ga  722,  25  of  the  evidence  is  .not  sufficient.  Sallenger 
V  E.  833  (1896).                                      ♦  v.  Perry,  130  N.  C    134.  41  S.  E.  11   (1002)  ; 

27.  People  v.  Brig^.  »upra ;  Deveaux  v.  Olin^er  v.  McGuffey.  55  Ohio  St.  661,  48 
nemenii.  17  Ohio  Cir  Ct  33,  0  Ohio  Cir.  Dec.  X.  E.  1115  (1806)  ;  Dewey  v.  Spring  Valley 
«n  (1808)  ;  2  Chamb..  Ev..  §  000,  n.  5  and  Land  Co.,  08  Wis.  8.3,  73  X.,  W.  .565  (1897). 
«nsea  cited  A  preponderance  in  any  case  is  sufficient. 

28.  2  Chamb.,  Ev..  §  1000.  In  part,  this  30.  2  Chamb.,  Ev.,  §  1003.  See  also,  Re- 
proceeds  upon  the  theory  that  by  these  pro-  lief  at  Law.  2  Chamb.,  Ev.,  §  1004. 

vi^ioiift  eff'ect  may  best  be  given  to  the .  in-         31.  2  Chamb.,  Et.,  §  1005. 
tention  of  the  parties;  but  to  a  very  consid- 
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is  to  he  observed,  however,  that  all  this  has  no  cpnnectioD  with  the  law  of 
evidence.     These  questions  belong  to  other  branches  of  the  law. 

Impeax:hme7iL —  To  impeach  the  purport  ^^  or  refute  the  prima  facie  effect 
of  a  formal  instrument,"***  as  by  annulling  a  judgment/**  demands  clear  evi- 
dence. ■.'.'-•..       .  .     .'     I  • 

Modification. —  For  like  reasons,  to  modify  a  %^Titten  definitive  instrument 
by  parol  proof  of  a  collateral  agreement,**^  the  existence  of  a  subeeci^ent  parol 
arrangement,^^  or  other  fact,  reasonably  demands  Strong  evidence.  For  the 
same  reasons  to  control  the  effect  of  documents,  even  of  those,  which,  like 
receipts,**  are  not  detinitive  in  their  nature,  requires  Cogent  and  unambiguous 
proof,  frequently  referred  to  in  language  indicating  a  necessity  for  more 
than  a  bare  preponderance. 

Waiver  of  Eights  Under  a  Valid  Instrument. —  A  parol  waiver  of  rights 
under  a  written  definitive  instrument  stands  in  the  same  position^®  and  any 
disavowal  or  renunciation  of  a  claim,  must  be  strictly  proved,*'  though  a 
preponderance  of  evidence  has  been  held  sufficient. ^^ 

Parol  Proof  of  Contents  of  Documents;  Extention  of  Evidence. —  The  con- 
tents of  an  instrument  which  is  illegible,**  lost,  mutilated  ^^  or  wholly  de- 
stroyed, may  be  established  by  satisfactory  ^^  parol  **  evidence  as  to  the  sub- 


32.  Rowe  V.  Hibernia  S.  &  L.  Soc,  134  Cal. 
403,  66  Pac.  569  (1901). 

38.  Dickson  v.  St.  Paul,  etc.,  K.  Co.,  168 
Mo.  90,  98,  67  S.  W.  642  (1902)  ;  Souverbye 
V.  Arden,  1  Johns.  Ch.  (N.  Y.)  240  (1814); 
Boehm  v.  Kress,  179  Pa.  386,  36  Atl.  226 
(1897) ;  2  Chamb.,  Ev.,  §  1006,  n.  2  and  cases 
cited. 

In  a  suit  for  infringement  of  a  patent, 
the  defense  of  lack  of  novelty  must,  it  is  said, 
be  proved  beyond  a  reasonable  doubt.  Wash- 
burn, etc.,  Mfg.  Co.  V.  Wiler,  143  V.  S.  275, 
12  S.  a.  450,  36  L.  ed.  161    (1891). 

34.  Hayes  v.  Kerr.  45  N.  Y.  Supp.  1050,  19 
lApp.  Div.  91  (1897);  Chandler  v.  Hough,  7 
La.  Ann.  440    (1852). 

35.  Hawralty  v.  Warren,  18  N.  J.  Eq.  124, 
90  Am.  Dec.  613  (1866)  ;  Moore  v.  Brooklyn 
Advertising  Co.,  69  Hun  (X.  Y)  63,  23 
N.  Y.  Supp.  381  (1893):  In  re  Sutch,  201 
Pa.  305,  50  Atl.  943  (1902) ;  2  Chamb.,  Ev., 
§  1007,  n.  1  and  cases  cited. 

36.  McKinstry  v.  Runk.  12  X.  J.  Eq.  60 
(1858);  Gibson  v.  Vetter,  162  Pa.  26,  29 
Atl.  292   (1894). 

37.  Hewett  v.  Lewis,  4  Mackey  (D.  C.)  10 
(1885):  Vigus  v.  O'Bannon,  118  HI.  334,  8 
N.  E.  778  (1886);  Ronss  v.  Ooldgraber,  3 
Neb.  (Unoff.)  424,  91  X.  W.  712  (1902);  2 
Chamb.,  Ey.,  §  1007,  n.  3  and  cases  cited. 


38.  Bergeron  v.  Pamlico  Ins.,  etc.,  Co,  111 
X.  C.  45,  16  S.  E.  883  (1892);  Woarms  ▼. 
Becker,  82  N.  Y.  Supp.  1086,  84  App.  Div.  491 
(1903)  ;  Ashley  v.  Henahan,  56  Ohio  8t  559, 
47  X.  E.  573   (1897) ;  2  Chamb.,  Ev.,  §  1008. 

39.  Irby  v.  McCrae.  4  Desauss.  (S.  C.)  422 
(1814). 

40.  McCord-Brady  Co.  v.  Moneyhan,  59  Xeb. 
593,  81   N.  W.  608    (1900). 

41.  Peart  v.  Taylor.  2  Bibb.  (Ky  >  566 
(1812) ;  Rhoadea  v.  Selin,  4  Wlwh.  C.  C.  715 
(1827). 

42.  Foster  v.  Foster.  1  Add.  462  (1828). 

43.  Camp's  Estate,  134  Cal.  233,  66  Pac. 
227  (1901);  Johnson's  Will,  40  Conn.  687 
(1874);  Anderson  V.  Irwin,  101  111.  411 
(1882);  Coddington  v.  Jenner,  67  X.  J.  Eq. 
628,  41  Atl.  874  (1898) ;  Dudley  v.  Wardner. 
41  Vt.  59  (1868):  Thomas  v.  Ribble  (Va. 
1896),  24  S.  E.  241. 

Certainty  of  knowled^  on  the  part  of  the 
witness  is  an  essential  element  of  satisfactory 
testimony,  Graham  ▼.  Chrystal,  2  Abb.  App. 
Cas.  (X  Y.)  263  (1865)  ("thought  he  might 
perhaps  state  *'  not  enough) ;  Riggs  v.  Tayloe. 
1  Pet.  (U.  S.)  .591,  600  (1828)  ("vague, 
uncertain  recollection  **  excluded ) .  See  2 
Chamb.,  Ev.,  §  1009.  n.  3  and  cases  cited. 

44.  Abitraott  at  Evidence. —  Registry  cop- 
iaa  are,  naturally,  when  avEllable,  the  usual 
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stance  *'  or  tenor  '••<  of  the  document  in  all  material  details.*^  The  rule  ap- 
plies to  any  dociim<>ut  shown  to  have  been  executed**  so  far  as  the  contents 
are  relevant  to  the  issue.*® 

Same;  I nie fusion  of  Evidence, —  Absolute  reproduction  of  the  exact  language 
is  not  required  ^^*  nor  would  such  precision  of  statement  be  convincing.  That 
etfect  should  be  given  to  parol  evideliee  of  a  lost  instrument  ^^  such  as  a  will,^^ 
which  is  required  to  be  in  writing,  the  substantive  law  requires  that  the  judge 
should  act  only  upon  precise  and  convincing  evidence  ^^  and  the  provisions 
are  the  same  where  the  attempt  is  made  to  supply  a  lost  record.^* 


method  of  proof  of  lost  or  mutilated  instru- 
ments. §§  1084  et  seq.  Wh<in  the  registry 
kw  provides  for  recording  merely  an  abstract, 
the  court  is  at  liberty  to  decline  receiving  it  if 
there  is  better  available  evidence  or  the  evi- 
dence furnished  is  not  sufficiently  clear  and 
complete.  N'ew  .Jersey  R.  4t  T.  Co.  v.  Suy- 
dun,  17  X.  J.  L.  25,  59  (1839).  See  also 
2  Cfaamb.,  Ey.,  §  1009,  n.  4  and  cases  cited. 

45.  EUiwarda  v.  Rives,  35  Fla.  89,  17  So. 
416  (1895)  s  Kosa  v.  Loomis.  64  Iowa  437,  20 
X.  W.  749  (1884);  Camden  v.  Belgrade,,  78 
Me.  2U4,  3  Atl.  652  (1886);  Holmes  v.  Dep- 
pert,  122  Mich.  275,  80  N.  W.  1094  (1899)  ; 
Strange  v  Crowley,  »;  Mo.  287,  2  S.  W.  421 
(18S6);  Edwards  V.  Noyes,  65  X.  Y,  125 
(1875) ;  U.  S.  V.  McComb,  5  McLean  (U.  S.) 
2B6.  298  (1851);  McL?<»4*s  E»Ute,  23  X.  S. 
154,  162  (1890)  ;  2  Chamb ,  ^v.,  §  1009,  n. 
5  and  cases  cited. 

46.  Thompson  v.  Thompson,  J)  Ind-  323,  333 
(1857);  Peart  v.  Taylor,  ;st/pra.  Proof  of 
mere  **  similarity ''  is  not  sufficient.  South 
Chicago  B  Co.  v.  Taylor,  205  111.  132.  68 
X  E.  732  (1903).  8e?  2  Chamb.,  Ev.,  §  100X», 
n.  6  and  cases  cited. 

47.  Potts  V.  Coleman,  S6  Ala.  94,  100,  5 
So.  ISO  (188);  JSUirtevant  v.  Kobins*oi),  18 
V\ck.  (Mass.)  17.7.  170  (18.*m);  Metcslf  v. 
Van  Renthnysen.  ^  X.  Y.  .424.  42S  (1850^: 
(operative  partti  of  the  in««trument  mut^t  be 
stated  in  substance),  \\hethrr  the  affixing 
of  a  sfal  must  lie  affirmatively  efstablished. 
»ee  Pease  v.  Sanderson,  188  111  .♦07.  50  X  E. 
m  (190O);  Strain  v.  Fit/jrcrald.  19S  N.  C 
306.  :W  S.  E.  029  MOOU  ;  WilH^mft  v.  Bass, 
22  Vt  352  (18.10).  Peters  v  tJeiohonbach, 
114  Wis.  209,  00  N'  W.  184  (1002)  ;  2  Chafl^b., 
Kv.,  §  1000,  n.  7  and  cases  cited.  . 

48.  Neely  v.  Ca^rter.  06  Oa.  107,  23  S.  E. 
W  (1806) ;  Mopteftpre  v.  >Iontefiore.  2  Add. 
Keel.  3.54   (1824). 

48.  Dickey   y.    Malechi,    6    Mo.    177,    184 


(1839);  Sizer  v.  Burt,  4  Den.  (N.  Y.  426 
( 1847 ) .  It  must,  however,  affirmatively  ap- 
pear that  the  portions  of  the  instrument  not 
proved  to  the  tribunal  do  not  materially 
affect  or  modify  the  legal  purport  of  these 
portions  of  which  satisfactory  proof  is  fur- 
nished Butler  V.  Butler,  5  Harr.  (Del.) 
178  (1849).  No  more  definite  rule  can  well 
be  established.  Roe  A  McDowell  v.  Doe  k 
Irwin,  32  Ga.  39,  50  ( 1861 ) ;  Bell  v.  Young,  1 
Grant  (Pa.)  175  (1854).  Less  than  this 
would  fail  to  present  the  certainty  necessary 
to  warrant  the  court  in  acting.  Perry  v.  Bur- 
ton, 111  111,  139  (^884);  Poague  v.  Spriggs, 
21  Gratt.  <Va.)  220,  231  (1871).  To  require 
more,  would,  in  many  instances,  be  prohibi- 
tory. Anderson  v.  Irwin,  101  111.  411,-414 
(1882). 

90.  Perry  v.  Burton.  HI  111.  138  (1884); 
Thompson  v.  Thonipson,  9  Ind.  323,  333 
(1857). 

51.  In  re  Johnaon,  40  Conn.  687  (1874); 
Osborne  v.  Rich,  53  111.  App.  661  (1894); 
Loftin  v.  Loftin,  96  N.  C.  94,  1  S.  E.  837 
( 1887)  ;  2  Chamb..  Ev.,  §  1010.  n.  2  and  cases 
cited. 

52.  Skeggs  v.  Horton,  82\\la.  353,  2  So. 
110  ( 1886) ;  Keama  v  Keams,  4  Harr.  (Del.) 
83  (1843)  ;  Scott  v  Maddo.x,  113  Ga.  705.  39 
S.  E.  500  (1J)01;  Dickey  v.  Malechi,  6  Mo. 
177.  184  (1830);  2  Chamb.,  Ev.,  §  1010.  n. 
3  and  cases  cited. 

53.  McDonald  v.  Thompson,  16  Colo.  13,  26 
Pac.  146  (1801);  MeCam  v.  Kundall,  111 
Iowa  406,  82  N.  W.  024  (1000):  Connor  v. 
Pushor.  S6  Me  300,  20  Atl.  1083  (1894); 
Wyckoff  V.  Wyckoff,  16  X.  J  Eq  401  (1863)  ; 
Edwards  v.  Xoyes,  65  N,  Y.  125  (1875) :  Mc- 
Manus  v.  Commow,  10  N.  D.  340,  87  X.  W. 
8  (1901):  Van  Horn  v.  Munnell.  146  Pa. 
497,  22  Atl.  985  (18W):  2  Chamb..  Ey.,  § 
1010,  n.  4  and  cases  cited. 

54«  Com.  r.  Koark»  .8  Cash.   (Mass.)   210 
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Reformation  of  Instrument. —  The  requirement  for  convincing  proof  iu 
cases  of  fraud  becomes  esj)ecially  clear  where  the  logical  necessity  to  whieli 
reference  has  above  been  fiiade,''^  is  reinforced  bv  the  caution  imposed  bv 
the  positive,  i.e.*  substantive,  law  for  the  protection  of  written  documents. 
Caution,  for  example,  may  well  be  felt  in  taking  affirmative  action  where  it  is 
proposed  to  cancel  a  deed,^^  land  grant,'*'  patent,^*  release****  or  other  sealed 
instnmient.^^*  Similarly,  a  strong  case  must  be  made  out  to  authorise  the 
court,  in  the  exercise  of  sound  reason,  to  rescind  ^^  or  vary  **  a  written  con- 
tract, on  account  of  alleged  fraud.  This  is  especially  true  where  the  con- 
tract has  been  executed.**'^  The  reformation  of  instruments,  in  general,  will 
only  be  ordered  upon  strong  and  satisfactory  proof,*^^  whether  the  ground  of 
relief  prayed  for  is  fraud  ^^  or  mutual  mistake.^^  It  has  been  said  that  a 
preponderance  of  evidence  is  not  sufficient***  though  proof  beyond  reasonable 
doubt  need  not  be  furnished.^** 


(1851);  C  uuiiiugham  v.  K.  Co.,  61  Mo.  33 
<1S75):  Maiideville  v.  Reynolds,  6S  N.  Y. 
528,  533  (1877) ;  2  Chamb.,  Et.,  §  1010,  n.  5 
and  cases  cited.  Proof  beyond  a  reasonable 
doubt  is  not  required.  Skeggs  v.  Horton, 
supra. 

55.  See  §  993,  supra. 

56.  Parlin  v.  Small,  68  Me.  289  (1878); 
Eaton  V.  Eaton,  37  X.  J.  L.  108,  18  Am.  Rep. 
1 16    (1874). 

57.  U.  S.  V.  San  Jacinto  Tin  Co.,  125  U.  S. 
273,  8  S  Ct.  850,  31  L.  ed.  747  (1888) ;  Colo- 
rado Coal,  etc.,  Co.  t.  U.  S.,  123  U.  S.  307,  8 
.^.  Ct.  131,  31  L.  ed.  182  (1887). 

68.  U.  S.  V.  American  Bell  Telephone  Co., 
167  C.  S.  224,  17  S.  Ct.  800,  42  L.  ed.  144 
( 1890)    ( beyond  reanonable  doubt  \ . 

59.  De  Douglas  v.  cnion  Traction  Co.,  198 
Pa.  4.10.  48  Atl.  262  ( 1901 ) . 

60.  Pinner  v.  Sharp,  23  \.  J  Eq.  274 
(1872). 

61.  Conner  v.  Groh,  00  Md.  674,  45  Atl. 
1024  (1900):  Breemerch  v  Linn,  101  Mich. 
64,  59   X.   W.  406    (1894). 

68.  Mayberry  v,  \ichol  (Tenn.  Ch.  App. 
1896).  3J»  S.  W.  881. 

68.  Atlantic  Delaine  Co.  t.  James,  94  l\  S. 
207,24  L,  ed.  112  (1876). 

64.  Cot  v.  Woodj".  67  Cal.  317.  7  Pac.  722 
(1885);  Connect  irut  Fire  Ins.  Co.  v.  Smith, 
10  Colo.  App.  121.  51  Pac.  170  (1897^; 
Mnller  v.  Rhnman,  62  Ga  .3.32  f  1879)  :  Suth- 
erland V.  Sutherland.  69  III.  481  M«73>: 
Tufts  V.  Turned.  27  Iowa  330  (1869)  :  German 
Amer.  Ins  Co.  v.  Davis,  131  Ma«f6.  .116 
( 1881 ) :  Bartlett  v.  Brcwirn,  121  Mo.  35.1.  2.>  S. 
\V.    1108    (1894);    Mead  v.   Westcbestet   F. 


Ins.  Co.,  64  X.  ¥.  453  (1876);  Rothschild  v. 
Bell,  10  Ohio  Dec.  (Reprint)  176,  19  Cine. 
L.  Bui.  137  (1887);  Koen  v.  Kearns,  47  \V. 
Va.  575,  35  S.  E.  002  (1900);  2  Cfaftmb., 
Et.,  §  Uni,  n.  10  and  cases  cited. 

65.  Keith  v.  Woodruff,  136  Ala.  443,  34 
So.  911  (1902);  Xeal  v  Gregory,  19  Fla. 
356  (1882);  Habbe  t.  Viele,  148*  Ind.  116. 
46  N.  E.  783,  47  K.  E.  1  (1897);  Burns  v. 
Caskey,  100  Mich.  94,  58  X.  W.  642  (1894)  : 
Martini  v.  Cristi^nsen.  60  Minn.  491,  62  X. 
W.  1127  (1895)  ;  Xebraska  L.  &  T.  Co.  v.  Ig- 
nowski,  54  Xeb.  398,  74  N.  W.  8.V2  (1898)  ; 
Allison  Bros.  Co.  v.  Allison,  144  X  Y  21.  38 
X.  E.  9.56  (1894):  Kleinsorge  v.  Rohse,  25 
Or.  51,  34  Pac  874  ( 1893)  ;  Shattuck  v.  Gay, 
45  Vt.  87  (1872) :  Kropp  v.  Kropp,  97  Wis 
137,  72  X.  W  381  (1897) ;  Baltzer  v.  Raleigh, 
etc,  R.  Co.,  115  U.  R  634,  6  S.  Ct.  216.  29  L. 
ed.  .505  (1885)  ;  2  Chamb.,  Ea-..  §  1011,  n.  11 
and   cases  cited. 

66.  Stockhridge  Iron  Co.  v.  Hudson  Iron 
Co.,  107  Mass.  290,  317  (1871) ;  Seitz  Brew- 
ing Co.  V  Ayres.  60  X.  J.  Eq.  190.  46  Atl  535 
( 1900)  :  Southard  v.  Ciirley,  134  X.  Y.  148,  31 
N.  K.  3.30   (1892). 

67.  Warrick  v.  Smith,  36  Til.  App.  61» 
(1889);  Mikiska  v.  Mikiska.  90  Minn.  258, 
95  X  W  910  ri903);  Devereux*  v.  Sun  Fire 
Office,  4  X.  Y.  Supp  6.5.5,  51  Hiin  147  (1889)  ; 
2  Chamb.,  Ev.,  §  1011.  n.  13  and  cases  cited. 

68.  Miller  v.  Morris*,  123  Ala    164,  27  So. 
401     (1898):    Crwkett    v.    Crockett.    73   Ga 
647    (18S4^;  Southard  v    Curley.  supra:  Ja- 
maica Sav.  Bank  v.  Taylor,  76  X.  Y.  Supp.  790 
(1902). 
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Reformation  of  Absolute  Deed  into  Trust  or  Mortgage. —  Equity  requires 
that  evidence  beyoud  all  reasonable  controversy  be  furnished  as  a  basis  for 
turning  a  deed  absolute  on  its  face  into  a  mortgage.*^*  In  like  manner  a  parol 
trust  in  lauds  can  only  be  declared  upon  satisfying  the  conscience  of  the  court 
by  such  evidence  as  leaves  no  legitimate  doubt  in  his  mind.^^  Evidence  be- 
yond a  reasonable  doubt  will  not  be  recjuired.^^  The  rule  is  the  same  in 
relation  to  a  trust  in  personal  property  ^^  or  to  show  that  a  gift  of  land  was 
encumbered  bv  a  trust/ ^ 

Specific  Performance. —  Equity  requires  that  specific  performance  of  a  parol 
contract  relating  to  the  sale  of  lands  "'^  which  is  within  the  statute  of  frauds/' 
should  be  decreed  only  upon  evidence  satisfactory  to  the  conscience  of  the 
court.  This  has  been  understood  as  requiring  a  high  degree  of  probative 
force.  Specific  performance  of  a  parol  ante-nuptial  agreement,*®  of  a  parol 
contract  to  make  a  will  disposing  of  real  estate  "'"^  and  other  parol  agreements, 
such  as  those  to  purchase  personal  property/®  to  assign  choses  in  action/* 
to  guarantee  against  fire,  death  or  other  casualty  *^  and  the  like,  demands  that 
a  clear  and  satisfactory  atiirmative  case  should  be  submitted. 

Substitutes  for  Documents. —  Where  the  substantive  law  prescribes  that 
a  conveyance  of  land  shall  be  by  deed,  strong  e%'idence  will  be  required  to 
give  effect  to  any  substitutes  for  a  deed,  as  where  the  effort  made  is  to  give 

75.  Uigginbotham  v.  Cooper,  116  Ga.  741, 
42  S.  E.  1000  (1902) ;  Wright  v.  Raftree,  181 
lU.  464,  54  X.  E.  998  (1899);  Gibba  v. 
WhitweH,  164  Mo.  387,  64  S.  W.  110  (1901)  ; 
Winne  v.  Wlnne,  166  X.  Y.  263,  59  N.  E.  832, 
82  Am.  St.  Rep.  647  (1901) ;  Sample  v.  Hor- 
lacher,  177  Pa.  247,  35  Atl.  615  (1896); 
White  V.  Wansey,  116  Fed.  346.  53  C.  C.  A. 
634  ri902)  ;  McCully  v.  McLean,  48  W.  Va. 
625.  37  S.  E.  559  (1900)  ;  2  Chamb.,  Ev.,  § 
1013,  n.  2  and  cases  cited. 

76.  In  re  Knig,  196  Pa.  484,  46  Atl.  484 
(IftOO). 

77.  McElvain  v.  McElvain,  171  Mo.  244,  71 
S.  W.  142  n002);  (4all  v.  Gall.  19  X.  Y. 
Supp.  332,  64  Hun  600  (1892)  :  Richardson  v. 
Orth.  40  Or.  252,  66  Pac.  925.  69  Pac.  455 
(1901);  Hennessy  v.  Woohvorth,  128  U.  S. 
438,  9  S.  Ct.  109,  .32  L  ed  500  (1888);  2 
Chamb..  EV..  §  1013,  n.  4  and  cases  cited. 

78.  Farley  v.  Hill.  150  V  S.  .572.  14  S.  Ct. 
186,  .37  L.  ed.  1186  (1893). 

79.  Rockecharlie  v.  Rockocharlie  fVa. 
1898).  29  S.  E.  825;  Dalzell  v.  Dueber  Watch- 
Case  Mfg.  Co.,  149  U.  S.  315,  IS  S.  Ct.  886. 
37  L.  ed.  749    (1893). 

SO.  McCann  t.  Aetna  Ins.  Co..  3  Veb.  198 
(1874» :  Vpville  V.  Merchants',  etc.,  Mut.  Ins. 
Co.,  19  Ohio  452  (1948). 


69.  Uorley  v.  Dryden,  57  Mo.  226  (1874)  ; 
Wilde  V.  Homan,  58  Xeb.  634,  79  X.  W.  546 
(1899):  Sid  way  v.  Sidway,  7  N.  Y.  Supp. 
421  (1889):  Lance*s  Appeal.  112  Pa.  456,  4 
Atl.  375  (1886)  ;  2  Chamb.,  Ev.,  §  1012,  n.  1 
and  cases  cited 

70.  Emflnger  v  Emftnger.  137  Ala.  337.  34 
.So.  .346  (1902);  Rice  v  Rigley,  7  Idaho  115, 
61  Pac.  290  (1900);  Moore  v.  Wood.  100 
III.  451  (1881);  Maple  v.  Kelson,  31  Iowa 
322  (1871):  Burleigh  y.  White,  64  Me.  23 
(1874):  Brlnkman  v.  Sunken.  174  Mo.  709, 
74  S.  W  963  (1903);  Croune  v.  Frothing- 
ham,  97  X.  Y.  105  (1S84)  ;  Smithsonian  Inst. 
V  Meech.  169  C.  S.  398,  18  S  Ct  396.  42 
L.  ed.  793  (1898) ;  2  Chamb.,  Ev.,  §  1012,  n. 
2  and  canes  cited. 

71.  Sherrin  v.  Flinn,  155  Ind.  422,  58  X.  E. 
549  (1900)  ;  Doane  v.  Dunham.  64  Xeb.  135. 
W  X.  W.  640  r  1902)  :  King  v.  Oilleland.  60 
Tex.  271    (1883). 

72.  Allen  t.  Withrow,  110  l\  S.  119,  3  S.  Ct. 
M7.  28  L.  ed.  90  (1884). 

73.  T-emon  v.  Wright,  31  Ga    317    (1860). 

74.  Seitman  v.  Seitman,  204  HI.  504,  68  X. 
t.  461  ( 1903 » :  \Nylie  v.  Charlton.  43  Xeb. 
840.  62  X.  W.  2>0  ( 1895 ) :  Moore  v.  Gaiupo, 
65  N.  J.  Eq  15M.  5.-  Atl  628  (1003);' 2 
Chamb.,  Ev.,  §  1013,  n.  1  and  cases  cited. 
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effect  to  a  parol  gift  of  lands.^*  While  the  policy  of  the  law  limits  the  general 
power  of  an  owner  of  property  to  make  a  valid  disposition  of  it  to  take  effect 
upon  his  decease  to  a  will  executed  with  certain  formalities,  it  does  not  ex- 
clude certain  other  special  forms  of  transfer,  which  attain  the  same  general 
result.  But  in  cases  where  the  court  is  asked  to  carry  out  such  an  arrange- 
ment, as  a  dotmtio  causa  mortis  *^  or  a  nuncupative  will,*^  the  tribunal  is 
justified  and,  indeed,  as  a  sound  exercise  of  the  reasoning  faculty,  frequently 
required,  to  insist  that  a  satisfactory  and  convincing  case  be  presented. 

Fraud. —  In  cases  involving  allegations  of  fraud,  the  rule  is  as  stated,  viz., 
that  when  fraud  is  involved  in  a  civil  case  it  need  be  proved  only  by  a  fair 
preponderance  of  the  evidence,^^  and  proof  beyond  a  reasonable  doubt  is  not 
required. ^^  But  in  a  matter  involving  honesty  and  reputation  the  court, 
judge  and  jury  alike,  will  proceed  with  caution,^^  a  mere  suspicion  ®^  being  in- 
sufficient. Clear  and  convincing  proof  is,  therefore,  needed  in  order  to  estab- 
lish fraudulent  conduct.^®  The  same  idea  is,  probably,  intended  to  be  con- 
veyed in  the  statement  that  there  is  a  presumption  in  favor  of  honesty  and 
fair  dealing,®^  so  far  as  anything  further  is  intended  than  a  mere  reference  to 
pleading' on  the  burden  of  evidence.^ 

§  412.  Scope  of  the  Burden  of  Evidence;  Criminal  Cases —  In  criminal  cases 
the  familiar  rule  requires  that  each  material  allegation  of  the  government's 


81.  Jones  V.  Tyler,  6  Mich.  364  (1859); 
Erie,  etc.,  R.  Co.  v.  Knowles,  117  Pa.  77, 
11  All.  250  n887).  Proof  beyond  reasonaJble 
doubt  has  been  required .  Poullain  v.  Poul- 
lain,  76  Oa.  420,  4  S.  E.  92  (1886) 

88.  Woodburn  v  Woodburn,  23  III  App* 
289  (1886);  Buecker  v.  Carr,  60  N.  J,  E^. 
300,  47  Atl.  34  (1900)  ;  Grymes  v.  Hone,  49 
N.  Y.  17,  10  Am.  Rep.  313  (1872)  ;  2  Chamb., 
£v.,  §  1014,  n.  3  and  cases  cited. 

83.  Lucas  v.  Goff,  33  Miss.  629  (1857). 
The  rule  has  been  limited  to  a  requirement 
that  all  circumstances  raising  legitimate  sus- 
picions should  be  satisfactorily  explained. 
Lewis  V.  Merritt,  113  N.  Y.  386,  21  X.  E. 
141  (1889);  Jamaica  Sav  Bank  v.  Taylor, 
76  N.  Y.  Supp.  790,  72  App.  Div.  .567  (1902). 
It  has  been  required  that  the  evidence  should 
be  **  free  from  uncertainty."  Citiy.ens*  Sav. 
Bank  v.  Mitchell.  18  R.  I.  739.  .30  Atl.  626 
(1894).  "Beyond  doubt."  WTialen  v.  Mil- 
holland.  89  Md.  199,  43  Atl.  45,  44  L.  R.  A. 
208  (1899). 

84.  Kingman  v.  Reinemer,  166  111.  208,  46 
X.  E.  786  (1897):  Gordon  v.  Parmelee,  15 
Gray  (Mass.)  413  (1860);  Gumberg  v. 
Treusch,  103  Mich.  .54.3,  61  N.  W.  872  (1895) ; 
Bauer  Grocery  Co.  v.  (^ders,  74  Mo.  App. 


.657  (1898);  Freund  v.  Paten.  10  Daly  (N. 
y.)  379  (1882):  Young  v.  Edwards,  72  Pa. 
257  (1872) ;  2  Chamb.,  Ev.,  §  1015,  n.  1  and 
cases  cited. 

85.  Hanscom  v.  Drullard,  79  Cal.  234,  21 
Pac.  736  (1889)  ;  Turner  v.  Hardin,  80  Iowa 
691,  45  N.  W.  758  (1890) ;  Sommer  v.  Oppen- 
heim,  44  N.  Y.  Supp.  396,  19  Misc.  605 
(1897)  :  Dohmen  Co.  v.  Niagara  F.  Ins.  Co., 
96  Wis.  38,  71  N.  W.  69  (1897) ;  2  Chamb., 
Ev.,  §  1015,  n.  2  and  cases  cited. 

86.  Watkins  v.  Wallace,  19  Mich.  57 
(1869). 

87.  Toney  v.  McGehee,  38  Ark.  419  (1882) ; 
Watkins  v.  Wallace,  supra. 

88.  Schroeder  v.  Walsh,  120  111.  403,  11 
N.  E.  70  (1887);  Henry  v.  Henry,  8  Barb. 
(N.  Y.)  588  (1850)  ;  Dohmen  Co.  v.  Niagara 
i«.  Ins.  Co.,  supra;  King  v.  Davis,  16  N.  Y. 
Supp.  427  (1891 )  But  see  C!oit  v.  Churchill, 
61  Iowa  296,  16  N.  W.  147    (1883). 

89.  Bixby  v.  Carskaddon,  55  Iowa  533,  8 
N.  W.  .354  (1881):  Jones  v.  Greaves  26 
Ohio  St.  2.  20  Am.  Rep.  762  (1874);  Kaine 
V.  W^eigley,  22  Pa.  179  (1853);  2  Chamb.. 
Ev..  §  1015,  n.  6  and  c%ses  cited. 

90.  Decker  v.  Somerset  Mut.  F.  Ins.  Ca,  66 
Me.  406   (1877). 
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claim  should  be  established  beyond  a  reasonable  doubt  *^  though  the  require- 
ment applies  to  the  ease  as  a  whole  rather  than  to  its  constituent  parts,  or  any 
particular  set  of  facts.*^  Serious  doubt  exists  as  to  whether  such  a  phrase  can 
really  be  made  clearer  to  the  mind  by  dint  of  attempted  delinition  and  ex- 
planation, although  many  attempts  have  been  made,  with  greater  or  less  suc- 
cess, to  explain  that  which,  so  far  as  intelligible  at  all  seems  already  well 
understood/*^^  '*  It  needs  a  skillful  definer  who  shall  make  the  meaning  of 
the  term  *  beyond  a  reasonable  doubt '  more  clear  by  the  multiplication  of 
words."  **•  The  enchanced  weight  of  proof  demanded  is,  as  compared  to  the 
burden  imposed  in  civil  cases,®*  a  concession  to  the  increased  inertia  which  a 
court  may  reasonably  feel  in  view  of  the  greater  seriousness  in  consequences 
of  criminal  prosecutions  as  distinguished  from  civil  actions. 

Grades  of  Offenses. —  Even  among  criminal  cases,  there  is  an  obvious  dif- 
ference in  the  nature  of  the  consequences  which  will  follow  the  aflBrmative 
action  of  the  courts**     The  proof  must  warrant  the  action  asked.*^ 

§  418.  Effect  of  Presumptions.^^  Like  the  "  burden  of  proof,"  the  presump- 
tion of  law  has  both  a  procedural  and  an  evidentiary  aspect.  It  is  the  pro- 
visional assumption  of  procedure  that  an  inference  of  fact  has  a  prima  facie 
force.  Relating,  therefore,  as  it  does,  to  the  evidentiary  vahie  of  a  fact  or 
set  of  facts,  a  presumption  of  law  has  no  effect  upon  the  position  of  the 
burden  of  proof,  properly  so-called,  which  is  not  itself  dependent  upon  logic 
or  the  exercise  of  the  reasoning  faculty.  The  sole  relation  of  the  presumption 
of  law  is  with  the  burden  of  evidence  which,  at  least  provisionally,  it  operates 
to  discharge  as  to  the  point  covered  by  it:     This  it  is  the  more  important  to 


M.  §§  408,  412,  Bupra;  2  Chamb.,  Ev.,  §§ 
!^$7.  »<)6a,  1016. 

92.  Henry  v.  People,  108  111.  162,  65  N.  E. 
120  (1902);  State  v.  Gleim,  17  Mont.  17, 
41  Pac.  998  (1896)  ;  Morjran  v.  State,  51  Neb. 
672,  71  N.  W.  788  (1897):  2  Chamb.,  Ev., 
§  1016,  n.  2  and  cases  cited.  Contra:  State 
▼.  Cohen,  108  Towa  208,  78  N.  W.  857  (1899)  ; 
6Ute  V.  Flemming,  130  N.  C.  688,  41  S.  E. 
549  (1902). 

9S.  People  t.  Stubenvoll,  62  Mich.  329,  28 
X.  W.  883  (1886) ;  SUte  v.  Sauer,  38  Minn. 
438,  38  N.  W.  355  (1888)  ;  Buel  v.  State,  104 
Ww.  1.32,  80  N.  W.  78  (1899):  2  Chamb.. 
Et.,  $  1016,  n.   3  and  cases  cited. 

M.  HofTman  v  State,  97  Wis.  576,  73  N. 
W.  52  (1897).  Failure  of  proof  beyond  rea- 
sonable doubt  has  been  defined  as  l)eing  *'  that 
state  of  the  case,  which,  after  the  entire  com- 
parison and  consideration  of  all  the  evidence, 
ln?e8  the  minds  of  jurors  in  that  condition 
tkat  they  cannot  say  that  they  feel  an  abiding 
eoovietioD,  to  a  moral  certainty,  of  the  truth 


of  the  charge."  Com.  y.  Webster,  5  Cush. 
(Mass.)  295,  320  (1860).  "Proof  *  beyond 
reasonable  doubt '  is  not  beyond  all  possible 
or  imaginary  doubt,  but  such  proof  as  pre- 
cludes every  reasonable  hypothesis,  except 
that  which  it  tends  to  support.  It  is  proof 
to  a  '  moral  certainty,'  as  distinguished  from 
an  absolute  certainty.  As  applied  to  a  ju- 
dicial trial  for  crime  the  two  phrases  are 
synonymous  and  equivalent."  Com.  v.  Cost- 
ley,  118  Mass.  1   (1875). 

96.  §§  408,  409  supra;  2  Chamb.,  Ev.,  §j| 
987,  996. 

96.  Decker  v.  Somerset  Mut.  F.  Ins.  Co., 
66  Me.  406  (1877), 

97.  The  rule  has  been  stated,  in  a  some- 
what misleading  way,  to  the  effect  that  "in 
proportion  as  the  crime  imputed  is  heinous 
and  unnatural,  the  presumption  of  innocence 
grows  stronger  and  more  abiding.**  Conti- 
nental Ins.  Co.  V.  Jachnichen,  110  Ind.  59,  10 
X.  E.  636,  59  Am.  Rep.  194  (1886). 
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observe  for  the  reason  that  it  is  commonly  said  that  ^'  a  presumption  of  law 
shifts  the  burden  of  proof."  ^* 

Burden  of  Proof, —  For  reasons  stated  above,*®  the  burden  of  proof  properly 
so  called,  is  not  affected  in  the  least  by  the  creation  of  a  presumption  of 
law.^ 

Burden  of  Evidence, —  Upon  the  burden  of  evidence,  however,  the  rules  of 
several  branches  of  substantive  law  requiring  that  certain  definite  inferences 
of  fact  shall  have  a  prima  facie  quality  has  of  necessity  a  very  important  effect. 
Jn  tact  it  is  the  appropriate  function  of  a  so-called  "  presumption  of  law  "  to 
confer  this  prima  facie  quality  upon  these  inferences  of  fact.^  Pro  tanio, 
therefore,  the  establishment  of  a  presumption  of  law  by  proof  of  facts  from 
which  it  arises,  sustains  the  burden  of  evidence  and,  so  far  as  it  extends, 
shifts  it  to  the  opposite  side.^ 


98.  Ficken  v.  Jonvs,  28  Cal.  618  (1865); 
Kitner  v.  Whitlock,  88  III.  513  (1878) ;  Nico- 
demuM  V.  Young,  90  Iowa  423,  57  N.  VV.  906 
(1894);  Rosenthal  v.  Maryland  Brick  Co., 
61  Md.  590  (1883)  ;  State  t.  Mastin,  103  Mo. 
508,  15  S.  W.  529  (1890):  Bayliss  v.  Cock- 
croft,  81  \.  Y.  363  (1880):  Maurice  v.  De- 
voU  23  \V.  Va.  247  (1883):  Lawrence  v. 
Minturn,  17  How.  (U.  R.)  100,  58  L.  Ed.  58 
(1854) ;  2  Chamb.,  Ev.,  §  1017,  n.  2  and  cases 
cited. 

99.  §  395,  svpra;  2  Chamb.,  Ev.,  §§  938  et 
9eq. 

I,  Pease  v.  Cole,  53  Conn.  53,  22  Atl.  681, 


55  Am.  Rep.  53  (1885)  ;  Ceveland,  etc.,  R.  Co. 
V.  Newell,  104  Ind.  264.  3  X.  E.  836  (1885)  ; 
Holmes  v.  Hunt,  122  Mase.  505,  514,  23  Am 
Rep.  381  (1877) :  J.  D.  Marshall  Livery  Co,  v. 
McKelvy,  55  Ao.  App.  240  (1893);  Heine- 
mann  v.  Heard,  62  X.  Y.  448  (1875);  2 
Chamb.,  Ev ,     1018.  n.  2  and  cases  cited. 

«.  State  V.  Sattley,  131  Mo.  464,  33  S.  W 
41   (1895)  ;  Smith  v.  Asbell,  2  Strobh.  (S.  C.) 
141,  147    (1846);  2  Chamb.,  Ev.,  §  1019,  n. 
1  and  cases  cited. 

3.  Alabama  6.  E.  R.  Co.  v.  Taylor,  129  Ala. 
238,  29  So.  673   (1901). 


CHAPTER  Xm. 

PRESUMPTJUNSi  LNFERKNCBS  OF  FACT. 

Premmptions;  classification  of,  414. 
Inferences  of  fart;  res  ipsa  lofiuitur,  415. 
inference  of  ronti nuance,  41 C. 

nature  of  subject  matter,  417. 
ler/al  resiMlts,  418. 
lerjfil  status  and  standing,  419. 
life,  420. 

mental  conditions,  421. 
personal  or  business  relations,  422. 
Inferences  of  reffularity :  human  attributes;  physical,  428. 
mental  or  moral,  424. 
husiyiess  affairs,  425. 
official  hvsiness:  mail  service,  426.  . 

rebuttal  of  inference  of  receipt  from  mailing,  427. 
inference  rebuttable,  428. 
teletirams  —  statutes,  .429* 
Omnia  contra  spoliatorem.  430. 

Sjwliation  a  deliberative  fact,  431. 
spoliation  as  an  insult  to  the  court,  432. 
fabrication   (a)   witnesses,  433. 
(b)    writings,  434. 
suppression  (a)  witnesses :  failure  to  call,  435. 

failure  to  testify,  436. 
removal  or  concealment,  437. 
probative  force  of  inference,  488. 
(6)  writings  destruction ,  439. 
^  failure  or  refusal  to  produce,  440. 

refusal  to  produce  on  demand,  441. 
mutilation,  alteration,  etc.,  442. 
real  evidence,  443. 

?  414.  Prefumptioiis;  Classification  of.* —  As  an  inference,  a  presumption  is 
bawd  upon  locio.  the  pxperionce  of  mankind;  as  an  assumption,  it  is  based 
npon  or  rociilated  by  oithor  (1)  snbstantive  law  or  (2)  administration.^  In 
other  words,  nnder  tho  icronora]  term  "  presnmption  "  are  sTOuped  three  dis- 

1.  2  CbamberlaTne.  Evidence,  §  1026.  «.  §  147  supra;  1  Chamb.,  Er.,  §  382  et  teg. 
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tinct,  though  cognate,  matters:  (1)  Inferences  of  Fact,  (2)  Presumptions  or 
Assumptions  of  Law,  (*d)  Assumptions  of  Administrations.  Outside  this 
classitication,  but  receiving  the  appellation  of  "  presutnptions,"  is  a  class  of 
maxims,  rhetorical  paraphrase;j.of  ru]^*a,  of  la\y  more  correctly  stated  in  an- 
other form,  commonplaces  of  junspriiderice,  and  the  like,  to  which  the  designa- 
tion of  (4)  l^seudo-PresUmptions  seenie  apprepriate.^ 

§  415.  Inferences  of  Fact;  Bes  Ipsa  Loquitur.^ — When  used  in  its  primary 
and  original  significance  ^  (and  this  is  the  only  sense  in  which  it  has  any 
proper  relation  to  the  law  of  evidence)'  all  presumptions  are  of  fact.^  The 
relation  spoken  of  as  a  '*  presumption ''  or  probable  inference  of  fact  is  that 
which  exists  between  a  factum  prolans  and  the  factum  prohandum.''  As  be- 
tween themselves,  the  two  facts,  factum  prolans  and  factum  prolandum,  are 
said  to  be  probatively  or  logically  relevant,^  The  mental  process  by  which  this 
relevancy  is  perceived  and  made  effective  for  purposes  of  proof  is  that  of 
inference;  —  which  when  probable  is  properly  spoken  of  as  a  presumption.* 


3.  2  Chamb.,  Ev.,  §  102(S 

4.  2  Chamberlayne,  Evidence,  §§  1027-1020. 

6.  In  itB  broad  aceeptauce  a  presumption  is 
a  atrong  or  probable  inference.  Douglass 
V.  Mitchell.  35  Pa.  440,  443  (1860):  Austin 
V.  Bingham.  31  Vt  577^581   (lA5ft). 

e.  Philadelphia  City  Pass.  R.  Co.  v.  Hen- 
rice.  92  Pa.  431,  37  Am.  Rep.  ftOO  (ISSO) 

7.  §  34.  supra;  1  Chamb.,  Ev.,  §  51.  "A 
presumption  of  fact  is  an  inference  which  a 
reasonable  man  would  draw  from  certain  facts 
which  have  l>een  proved  to  him.  Its  basis  is 
in  logic;  its  source  is  probability."  Liverpool 
&  L  &  G.  Ins.  Co.  V.  Southern  Par.  Co..  12.1 
Cal.  434  (1809).  '*  A  presumption  of  fact  is 
an  inference  of  the  existence  of  a  certain  fact 
arising  from  its  necessary  and  usual  con- 
nection with  other  facts  which  are  known." 
Roberts  v.  People,  9  Cblii.  458,  13  Pac.  «30 
(18vS6);  Lane  v  >lissouri  Pac.  Ry.  Co.,  132 
Mo.  4,  33  S.  \V.  64.")  (ISO."))-.  Hilton  v.  Ren- 
der, 69  N.  Y.  75,  82  il877^  ;  Home  Ins.  Co.  v. 
Weide,  78  U.  S.  ( 1 1  WhU  )  438,  20  L.  e<l. 
197  (187n.  "Presumptions  of  fact  are  but 
inferences  drawn  from  other  facts  and  cir- 
cumstances in  the  case,  and  should  be  made 
upon  the  common  principles  of  induction. 
U  S  V  Griepo.  11  X.  Mm\.  .102.  72  Pac.  20 
M902)  :  Dietrifh  v.  Dietrich.  112  X.  Y  Snpp 
908,  128  App.  Div  .5<U  <  ino«  • .  **  .\  presurrp 
tion  of  fact  is  a  mere  iiifcr^Mice  fn»m  certain 
evidence,  and,  as  the  evidence  rhansre*.  'the 
presumption  necessarily  varie-*"  Cbicapo. 
etc.,  Ry.  Co.  v.  ^ryant,  65  Fed.  969,  13  CO. 
A.  249   (1895); 


Probatire  foroe  of  inferences  of  fact. — 

"  Presumptions  of  fact  have  been  classified  by 
text  writers  and  judicial  decisions  as  strong, 
probable  and  slight.  When  a  fact  proved  al- 
ways accompaneis  a  fact  sought  to  \to  proved, 
it  gives  rise  to  a  strong  presumption  that 
may  control  a  jury  in  their  investigation. 
When  the  fact  proved  usually  accompanies 
the  fact  sought  to  be  proved  a  probable  pre- 
sumption arises.  Slight  presumptions,  which 
arise  from  the  occasional  connection  of  dis- 
tinct facts,  are  generally  dit^regarded  by  a 
jury."  U.  S.  V.  ^kes,  58  Fed.  1000  (1893). 
See  2  Chamb.,  Ev.,  §  1027,  n.  3  and  cases 
cited. 

8.  The  term  presumption  of  fact  in  this 
connection  designates  the  inference,  baaed 
upon  experience,  that  an  unknown  fact  exista 
because  another,  which  usually,  in  common 
experiencre.  accompanies  or  is  connected  with 
it,  haM  been  shown  to  exist.  Graham  v. 
Radger,  164  Mass.  42,  41  X.  E.  61  (1895)  ; 
Com.  v.  Frew.  3  Pa.  Co.  Ct.  492  (1886); 
r.  S.  V.  Searcy.  26  Fed  4.35  (1885).  See  § 
36.  supra:   1  Chamb..  Ev..  §  59. 

9.  Ttodan  v.  St.  Louis  Transit  Co..  207  ^fo. 
392,  10.-»  S  W.  1061  (1907):  2  Cliamb .  Ev.. 
§  1027,  n.  5  and  cases  cited.  The  term  '*  pre- 
siimptitm  of  fact  "  eonnoti»»*  the  idea.tjint  the 
inference  is  one  wln'rh  nntnrally  or  spon- 
taneously suffgests  itKcIf  to  the  mind.  0*Gara 
v.  Eij»enlohr,  38  X.  Y.  296.  299  (1866); 
Tanner  v  Hughes,  53  Pa  289  (1866). 
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Two  facts  are  relevant  when  the  existence  of  one  raises  a  presumption  as  to 
the  existence  of  the  other.'*^ 

Of  this  class  are  the  presumptions  of  negligence  from  the  results  of  certain 
actious  usually  spoken  of  as  the  doctrine  of  res  ipsa  loquitur.^^ 


10.  "  Prebuniptioufl  ot  facts  are,  at  best,  but 
mere  arguments,  and  are  to  be  judged  by  the 
common  and  received  tetits  of  the  truth  of 
propositions  and  the  validity  of  arguments.'* 
Uwhorn  v.  (arter,  11  Bush  <Ky.)  7  (1874). 

Hegligenoe  In.  Meat  Market. —  Tliere  is  no 
presumption  of  negligence  against  the  owner 
of  a  meat  market  from  the  fact  that  the 
plaintiflf  slipped  on  a  piece  of  meat  on  the 
Hoor  where  tliere  is  nothing  to  show  how  the 
meat  got  there  or  how  long  it  had  been 
there  where  the  Hoor  was  constantly  being 
swept  by  a  man  employed  for  that  purpose. 
.Norton  v.  Hudner,  213  Mass.  257,  100  N.  E. 
o4«,  44  L.  R.  A  (X.  S.)  79  (1913). 
Tlie  burden  of  proof  is  sustained  in  an  ac- 
tion for  selling  unfit  food  by  showing  that 
the  food  sold  was  diseased  and.  caused  the 
death  of  the  decedent  and  it  is  not  neces- 
sary to  show  knowledge  of  the  defendant  of 
the  condition  of  the  food.  State  v.  Rossman, 
93  Wash.  r>30,  161  Pac.  340,  L.  R.  A.  1917  B 
1276  (1916). 

11.  Dootrlne  of  rea  ipta  loquitur  appUoa- 
Ue. —  The  bursting  of  a  water  tank  in  itself 
proves  negligence  under  the  doctrine  of  res 
i^  loquitur.  Wigal  v.  Parker sburg,  74  W. 
Vs.  2i5,  81  S.  E.  554,  62  L.  R.  A.  (X.  S.)  465 
(1914). 

A  presumption  of  negligence  of  the  em- 
ployer arises  from  an  unexplained  sudden 
starting  of  a  machine.  Chiuccariello  v. 
Campbell,  210  Mass.  5.32,  96  X.  E.  1101.  44 
L.  K.  A.  (N.  S.)  1050  (1912).  The  fact 
that  the  bead  of  a  mallet  tiew  off  while 
it  was  being  used  as  Intended  in  an  amuse- 
ment park  shows  negligence  under  the 
doctrine  of  res  ipsa  loquitur.  Wodiiik  v. 
Ulna  Park  Amusement  Co.,  69  \Va%>h.  638,  125 
Pac.  941,  42  L.  K.  A.  (X.  S.)  1070  (1912). 
The  doctrine  of  res  ipsa  loqvUur  applies 
where  the  roof  of  a  box  car  it*  torn  oflT  bv  a 
wind  not  strong  enough  to  prevent  a  person 
standing  on  the  top  of  the  moving  train. 
Kidge  V.  Xorfolk  Southern  R.  Co..  107  X.  C. 
">10,  83  S.  E  762,  T-.  R.  A.  1914  E  215  f  1914). 
The  fact  that  a  wall  fell  after  a  flre  i^ 
pnjiio  fanie  evidence  of  nee:liji:ence  under  the 
doctrine  of  res  ipsa  loquitur,  where  the  wall 
▼u  left  standing  for  more  than   a   month 


alter  the  nre.  Hall  v.  Gage,  116  Ark.  50,  172. 
S.  VV.  833.  L.  R.  A.  1915,  §  704  (1914). 
The  mere  bumtiug  of  an  electric  light  bulb 
in  a  street  car  does  not  place  on  the  com- 
pany the  burden  of  proof  since  the  accident 
may  have  happened  through  some  cau^e  be- 
yond the  control  of  the  company.  It  was  aa- 
sumed  that  the  rule  of  res  ipsa  loqutiur  ap- 
plies to  this  case  but  the  court  points  out 
that  this  rule  simply  provides  evidence  and 
does  not  alter  the  burden  of  proof.  It  simply 
requires  the  defendant  to  explain  and  his  ex- 
planation may  leave  the  matter  in  equipoise 
in  which  case  the  defendant  would  be  entitled 
to  a  verdict  because  the  plaintiff  had  failed 
to  prove  his  case  by  the  weight  of  the  evi- 
dence. Hughes  v.  Atlantic  City,  etc.,  R.  Co., 
85  X.  J.  L  212,  89  Atl.  769,  L.'  R.  A.  1916  A 
927  and  note  (1914).  The  une.xplained 
presence  on  the  public  hi<rhway  of  a '  run- 
away horse  unattached  rki^es  a  presump- 
tion of  negligence  on  the  part  of  the 
owner.  Dennery  v.  Great  Atlantic  k  Pa- 
fific  Tea  Co.,  82  X.  J  L.  517,  81  Atl.  861,  39 
L.  R.  A.  (X  S.)  574  (1911).  Presumption 
of  negligence  from  proof  of  explosion,  see 
note.  Bender  ed.,  122  X'^.  Y.  131.  Presumption 
of  negligence  from  injury,  see  note.  Bender 
ed.,  114  X.  Y.  463. 

Doctrine  of  ret  ipsa  loquitur  not  applica- 
ble.—  A  passenger  injured  cannot  invoke  the 
rule  of  res  ipsa  loquitur  against  the  carrier 
unleii«s  something  unusual  happens  and  the 
mere  fact  of  injury  is  not  enoujifh.  Pointer  v. 
Mountain  R.  Co.,  2p9  Mo.  104,  189  8.  \V,  805, 
L.  R.  A.  1917  B  1091  (1916K  The  joltin<:  or 
jerking  of  a  train  which  causes  the  conductor 
to  fall  i"*  not  a  case  for  the  application  of  the 
doctrine  of  rrs  ipsa  loquitur,  as  this  is  not 
enough  of  itself  to  show  negliarence.  Hunt  v. 
Chicacro,  Burlinsrton  &  <)uincv  R.  Co., 
Iowa.  Km  X.  W.  105.  L.  R.  A.  1916  B  369. 
The  doctrine  of  res  ipsa  loquitur  does  not 
apply  where  cars  on  a  Ridintj  escape  on  to  the 
main  line  where  there  is  no  evidence  what 
caiMed  them  to  start.  Denver,  etc..  R.  v.  Ash- 
ton -White-Ski  11  icorn  Co..  49  Utah  82,  162 
Par.  83,  \..  R.  A.  1917  C  768  (li>16).  The 
mere  dropping  of  sparks  from  an  elevated 
railway  does  not  of  itself  prove  negligence  in 
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Inferences  are  llebultable. —  It  is  part  of  the  very  detiuitiou  of  a  presump- 
tiou  that  it  is  rebuttable.^-  An  irrebuttable  or  conclusive  presumption  would 
be  a  contradiction  in  terms. ^^ 

"  i\'o  Presumption  on  a  Presumption/' —  There  can  be,  in  the  great  major- 
ity of  cases,  no  pri'sumption  up\)n  a  presumption.^^  On  the  contrary,  the  fact 
ust^d  as  the  basis  of  the  inference,  the  tenninus  a  quo,  so  to  speak,  must  be 
established  in  a  clear  manner,  devoid  of  all  uncertainty.^'' 

§  416.  [Inferences  of  Fact] ;  Inference  of  Continuance.^^ —  It  is  said  that  there 
is  a  *'  presumption  against  change.''  A  given  state  of  atfairs  being  shown  to 
exist,  it  will  be  presumed  to  continue  fi>r  a  reasonable  time.^'  Where  the 
subject-matter  is  of  a  permanent  character  but  slightly  subject  to  or  affected 
by  change  of  condition,  a  very  considerable  time  may  elapse  and  yet  leave  the 
suggestion  that  it  existed  at  a  later  time  btrause  it  did  so  at  an  earlier  period, 
one  of  rational  probative  force. *^     On  the  other  hand,  establishing  the  existence 


the  eunipaiiy,  uh  the  mere  lawful  doin^r  of  an 
act  permitted  l)y  statute  doe^  not  create  lia- 
bility for  injury  caused  in  bo  doing.  Carney 
V.  Boston  Elevated  R.  Co.,  **12  Mass.  17ft,  98 
\.  K.  «05,  42  K  H.  A.  u^.  S.)  00  (1012). 
The  doctrine  of  res  ipsa  loquitur  does  not 
apply  to  a  defect  in  a  highway  to  show  negli- 
gence in  the  city»  as  the  defect  may  have 
>>een  caused  hv  a  very  recent  accident  of 
which  the  city  had  no  notice.  Corbin  v.  Ben- 
ton, 1.->1  Ky  4S3,  152  S.  \V.  241.  AVi  1.  R.  A. 
(X.  S.)  501  \  1013).  The  doctrine  of  res  ipsa 
loquitur  applied  to  machinery  which  does  not 
work  right  cannot  l»e  applied  to  show  that  lie- 
cause  ice  near  the  rail  of  a  track  i>re««ented  a 
straight  edge  this  showed  that  the  ice  was 
due  to  water  cast  by  the  engines.  Eisentrager 
V.  Great  Xorthern  R.  Co.,  178  Iowa  713.  1«0 
X.  \V.  311,  L.  R.  A.  1017  B  1245  (10161.  The 
doctrine  of  res  ipsa  loquitur  does  not  apply  to 
a  case  where  a  l)ottle  filled  with  carbonated 
water  exploded  when  the  ice-chest  in  which  it 
was  is  opened  on  a  hot  day.  This  does  not 
show  that  the  accident  was  caused  by  the 
negligence  of  the  bottler,  but  it  may  have 
been  caused  by  the  change  in  temperature 
when  the  ice-chest  was  opened.  Wheeler  v. 
Laurel  Bottling  Works.  Ill  Afiss.  442,  71  So. 
743.  L.  R.  A    1016  E  1074    (1016). 

12.  f'hillingworth  v.  Eastern  Tinware  Co., 
66  Conn.  .306,  33  Atl.  1000  (180.5):  Donald- 
son V.  Donaldson,  142  Til.  App  21  (1008); 
Morris  V.  McClarr,  43  Minn.  346.  46  X'.  W. 
238  (1800^:  Williams  v.  Fourth  Xat.  Bank, 
15  Okla.  477,  82  Par.  406  (1005) :  2  Charab., 
Ev.,  §  1028,  n.  1,  and  cases  cited. 


13.  §  470,  infra:  2  Chamb.,  Ev.,  §§  1160 
et  seq 

'.4.  Georgia  By.  &  Electric  Co.  v.  Harris,  1 
Ga.  App.  714,  57  h?  E.  1076  (1007);  Globe 
Ace.  Ins.  Co.  v.  Oerisch,  103  HI.  625.  45  X.  E 
503,  54  Am.  St.  Rep.  480  (ISOO):  Atchison, 
etc.,  R  Co.  V,  McFarland,  2  Kan.  App.  662. 
43  Pac.  788  (1806):  Huttig-McDermid  Pearl 
Button  Co.  V.  Springfield  Shirt  Co.,  140  3^Io- 
App.  374,  124  S.  W.  1004  (1010):  Umb  v. 
Union  By  Co.  of  Xeiv  York  City.  lOi  X.  Y. 
260,  88  X.  E.  371  ( 1900)  :  2  (Tiamb.,  Ev.,  102«. 
n.  I,  and  cases  cited. 

15.  Duncan  v.  Chicago,  etc.,  Ry.  Co..  82  Kan. 
230.  108  Pac.  101  (1010)  :  U,  S.  v.  Ross,  92 
U.  S.  281,  23  L.  ed.,  707   (1875). 

16.  2  Chamberlayne.  Evidence,  §§  1030- 
10:^2. 

17.  Schander  v.  Gray,  140  Cal.  227,  86  Pao. 
605  (1006);  Sanford  v.  Millikin.  144  Mich. 
311,  13  Detroit  Leg.  X.  171.  l07  N.  W.  8R4 
(1006):  In  re  Darrow's  EsUte,  118  X.  Y. 
Supp.  1082.  64  Misc.  Bep.  224  (1000);  State 
V  Chittenden,  127  Wis.  468,  107  X.  W.  500 
( 1006)  :  2  Chamb.,  Ev.,  §  1030,  notes  1  and  2, 
and  cases  cited. 

18.  The  operation  of  natural  law  furnishes 
what  may  perhaps  he  deemed  the  maxiraum 
force  of  the  inference.  An  instance  is  fur- 
nished by  the  uniform  action  of  the  tides.  It 
is,  for  example,  a  fair  inference  of  fact  that 
a  constant  shifting  in  the  various  inlets  of 
Rockaway  Beach,  or  Long  Island,  in  the  state 
of  Xew  York,  shown  to  he  going  on  at  the 
present  time  was  in  progress  in  1725.  San- 
diford  V.  Town  of  Hempstead.  186  X.  Y.  554, 
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of  a  purely  transitory  state  or  evanescent  fact  may  fail  to  furnish  any  reason- 
able mind  the  basis  of  an  inference  that  the  situation  was  in  the  same  condi- 
tion shortly  after  that  time.  The  true  inquiry  in  each  case  is  at  what  point 
in  the  past  will  evidence  of  the  existence  of  a  given  fact  or  state  of  affairs 
cease  to  be  probative  as  to  its  existence  at  a  later  period.  Or,  to  reverse  this 
statement,  how  long  may  a  state  of  affairs  shown  to  exist  at  a  given  time  be 
presumed  to  continue  i  ^*  The  established  rule  is  that  the  court  will  infer 
that  a  particular  fact  or  set  of  facts  continues  to  exist  as  long  as  such  facta 
usually,  as  a  matter  of  experience,^  have  been  found  so  to  continue.*^ 

Administrative  Assumptio7is. —  While  the  inference  of  continuance  is,  in 
many  cases,  an  inference  of  fact,  in  other  cases  this  so-called  "  presumption  " 
is  merely  an  administrative  assumption  of  regularity.**  Thus,  it  may  prop- 
erly be  said  that  no  administrative  assumption  is  made  that  a  fact  shown 
to  have  been  in  being  at  a  particular  time  was  in  existence  for  any  definite 
period  prior  to  that  time,*^  or  that  it  will  continue  to  exist  for  any  given 
period  in  the  future.**  Where,  however,  a  state  of  affairs  is  presented,  as 
profound  intoxication,*^  insolvency,**  and  the  like,*^  which  obviously  has  re- 
quired a  certain  length  of  time  for  its  creation,  the  pre-existence  of  the  state 
or  of  its  etticient  causes  may  properly  be  assumed  to  have  existed  over  a  reason- 
able interval  in  the  past. 


7ft  X.  E  1115  (1906)  [affirming  100  N.  Y. 
Supp.  76,  97  App.  Div.  163  (1904)].  Where 
the  condition  of  a  ratling  is  in  ianue  and  evi- 
dence of  its  condition  immediately  before  the 
accident  is  not  available  evidence  may  be  re- 
ceived of  its  condition  witliin  such  a  reason- 
able  time  as  will  in  the  nature  of  the  case 
fairly  tend  to  show  its  condition  at  the  mo* 
ment  preceding  the  accident.  Enirli^^h  v. 
Thomas.  Okla.  (1915),  149  Pac.  906,  L  R  A. 
1916  F.  1110. 

19.  Toledo,  etc.,  R.  Co.  v.  Smith,  25  Tnd 
288  (1865);  Martin  v.  Fishing  Ins  Co.,  20 
Hick  (Mass.)  389,  32  Am.  Dec.  220  (  1838)  ; 
'^rnau  v.  Oceanic  Steam  Xav.  Co..  141  \.  Y. 
.>SS,  36  X.  E.  739  (1894) ;  2  Chamb ,  Ev ,  § 
1030,  n.  4,  and  cases  cited. 

80.  The  law  will  not  presume  a  thing  con- 
trary to  the  custom  of  men  Bright  v  ,T. 
Raoon  &  Son<«,  131  Ky.  S48.  116  S.  W\  268, 
20  L  R.  A.   <N'.  S.)   .W)   (1009). 

21.  Bludworth  v  Bray.  TiO  Fla.  4.17,  52  So. 
ft57  aOlO)  ;  Ulieelan  v  Chiraeo.  etc..  P.  Co., 
85  Iowa  167.  52  V.  W.  110  n^^2)  :  McOraw 
T.  McGraw,  171  Mass  146.  .50  V.  K.  526 
(1«98):  People  v.  McLeod,  1  Hill  (N.  T.) 
3T7.  .37  Am.  Dec.  328  (1841)  :  Oiler  v.  Bone- 
brake,  65  Pa.  .138  (1870):  TCosminsky  v. 
Estea.  27  Tex.  Cir.  App.  69.  65  S.  W.   1 108 


( 1901 )  ;  2  Chamb.,  £v.,  §  1030,  n.  6.  and  cases 
cited. 

88.  §  422,  infra;  2  Chamb.,  Ev.,  §§  1049 
et  aeq. 

88.  Butler  v.  Henry,  48  Ark  551,  3  S.  W. 
878  ( 1886)  ;  Windhaus  v.  Bootz.  92  Cal.  617. 
28  Pac.  557  (1891) ;  Erakine  v.  Davis,  26  111. 
251  <186n;  Blank  v.  Livonia,  79  Mich  1. 
44  X.  W.  157  (1889);  Jarvis  v.  Vanderford, 
116  y.  C.  147,  21  S.  E  302  (1895);  Cullen 
v.  Voss,  15  X.  Brunsw.  (Can.)  464  (1875); 
2  Chamb..  Ev.,  §  1031,  n.  4,  and  cases  cfted. 

84.  Covert  v.  Gray,  34  flow.  Pr.    (N.  Y.) 
4.50   (1865). 

86.  State  v.  Hubbard,  60  Towa  466,  15  X. 
W.  287   (1883). 

86.  Emmerich  v.  Heffeman,  58  X.  Y.  Super. 
Ct  217.  9  X.  Y.  Supp.  801   (1890). 

87.  Oaulden  v.  T^wrence,  33  Ga.  159 
(1862)  :  Strong  v.  Layrence,  58  Towa  55,  12 
X  W.  74  (  1J^82)  :  CarliHle  v.  Bich,  8  X.  H. 
44  f  1835)  :  2  Chamb.,  Ev.,  §  1031,  n.  8,  and 
cases  lited.  Similarlv,  no  inference  of  con- 
tinuance  in  the  future  can  be  raised  upon 
proof  of  a  state  of  things  which  is  essen- 
tially retroactive,  in  its  nature  or  operations. 
Ellis  V.  State.  138  Wis.  513,  119  X.  W.  lilO 
(1909). 
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Length  of  Time. —  The  inference  of  continuance,  unless  reinforced  by  ad- 
ditional evidence  ^'^  grows  weaker  wdth  the  lapse  of  time.  It  is  strongest  in 
the  beginning,^"  and  decreases  in  strength  at  various  rates  until  it  ceases  en- 
tirely. It  may  even,  perhaps,  as  in  case  of  the  continuance  of  life,  be  re- 
placed by  a  presumption  or  inference  to  the  contrary  eti'ect.*'^  The  value  of 
property,  real  '*  or  personal  is  a  function  of  so  many  variables  that  its  con- 
tinued unimpaired  existence  at  any  particular  time  can  scarcely  be  predicated. 

§  417.  [Inferences  of  Fact] ;  Nature  of  Subject-Matter.^*^ —  jj^^  more  imper- 
manent the  fact  or  state  of  affairs,  the  shorter  will  be  the  time  during  which 
it  will  be  assumed  to  continue.'^**  Per  contra,  the  more  enduring  the  nature 
of  the  situation  shown  to  exist,  the  longer  will  it  be  taken  to  maintain  its 
present  condition. 

Bodily  States  or  Conditions. —  Life  will  be  "'  presimied  "  to  continue  so 
long  as,  under  the  conditions  shown  to  exist,  it  would  be  reasonable  to  think 
it  should  do  so.  In  case  of  a  young  person,  in  good  bodily  health,  exposed  to 
no  particular  contagion  or  other  danger,  the  inference  of  continued  bodily 
existence  would  be  strong.  In  proportion  as  any  of  these  circuuistanees  be- 
comes chang-ed  or  replaced  by  its  opposite  it  would  naturally  follow  that  a 
decrease  or  even  a^i  elimination  of  probative  force  would  occur.  For  the 
same  reasons,  the  inference  of  a  continuance  of  a  bodily  state  or  condition,  as 
to  health,-^"*  will  be  strong  or  weak. 

Habits, —  BtMlily  habits,  such  as  those  of  drunkenness  ^^  once  .shown  to  exist, 
will,  in  the  absence  of  conflicting  evidence.  l>e  presumed  to  continue  fr.r  a  rea- 
sonable time.  In  the  same  way,  mental  habits  or  those  developed  in  carrying 
on  a  business,^*^  occupation  or  custoniarv  pursuit  ^'  will  be  given  the  degree 
of  continuance  commonlv  manifested  bv  such  habits,  under  the  conditions 
shown  to  have  existed  in  any  given  case. 


§  418.  [Inferences  of  Fact] ;  Legal  Results-^^ —  Legal  results,  such  as  the  lay- 

33.  mgh  V.  Bank  of  America,  103  Cal.  52.5, 
,37  Pac.  .508  (1804);  McCalie  v.  Com  (Pa. 
1886),  8  Atl.  45;  2  Chamb.,  Ev.,  §  1033,  n.  1, 
and  CR^es  cited 

34.  (Ween  v.  Sotithern  Pac.  Co.,  122  Cal. 
5fl3.  55  Par.  577  (1808)  ;  Draves  v  People,  97 
111.  App.  151    (1001)  :  2  Chamb.,  Ev..  §  10.34. 

35.  ^TcCraw  v.  McCraw,  171  Mass.  146,  50 
N.  E  526  (1808):  Hoajfland  t.  Canfield  (N. 
Y.  lOOfi).  160  Fed.  146. 

36.  Leonard  v  Mixon,  06  Oa.  2-30.  23  R.  E. 
80,  51   Am.  St.  Rep.  134  0805). 

37.  MoMahon    v.    Harrison.    6    X.    Y.    443 
(1^52)    (cramblinir)  :  2  Chamb.,  Ev..  §  1035. 

88.  2  Chamberlayne,  Evidence,  §  1036. 


\.  Rowland  v.  Davis,  40  Mich.  545  (1879). 
See  also,  Coghill  v.  Boring,  15  Cal.  213 
(1860) 

29.  Xai^h  V.  Classon.  55  111  App.  356 
( 1804 1 ;  Bexar  Bldir..  etc.,  Assoc,  v.  Seebe 
(Tex.  Civ.  .App.),  40  S.  W.  875   (1807K 

30.  Oliver  v.  Ell/v.  11  Ala  632  (1847): 
Goodwin  v.  Dean.  50  Conn  517  (18«3);  2 
Chamb.,  Ev.,  §  1032,  n.  3,  and  cases  cited. 

31.  McDonjjald  v.  Sontbern  Pac.  R.  Co..  0 
Cal.  App.  236.  08  Pac.  685  (1008^.  Pre- 
sumption  tbat  condition  once  proved  to  exist 
continues,  see  n«»te.  Bender  ed,.  126  N   Y.  .545. 

82.  2  Chamberlayne,  Evidence,  §§  1033- 
1035. 
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out  of  a  highway,^^  the  ownership,**'  possession  *^  or  seizin  *^  of  real  estate  ** 
or  personal  property,"**  stand  in  the  same  position.  Proper  allowance  should, 
however,  be  made  in  all  cases  for  the  ephemeral  nature  *^  or  the  rapid  sale  *• 
of  any  chattel  or  other  personal  property  involved  in  the  inquiry. 

§  419.  [Inferences  of  Fact] ;  Leg^l  Status  and  Standing.^' —  Legal  status,  e.g., 
the  citizenship  of  a  person  *^  or  the  ijicorporation  of  a  company  *"  will  be  in- 
ferred to  possess  the  continuance  customary  in  such  matters.  In  like  manner, 
coverture,'^"  being  unmarried  ^*  or  other  personal  legal  status,''*  once  shown 
to  exist,  will  be  presumed  to  continue  for  a  reasonable  time. 

Foreign  Law. —  Where  a  rule  of  foreign  law,  written  ^^  or  unwritten,^* 
has  been  shown  to  the  courts  of  a  given  forum  ^^*  and  has  been  judicially  recog- 


38.  Beckwith    v.    VVhalen,    65    X.    Y.    322 
(1875). 

40.  Ilohensfaell  v.  South  Kiv^rside  Land, 
etc.,  Co.,  128  Cal.  627,  61  Pac.  371  (1900); 
Coleman,  etc.,  Co.  v.  Rice,  105  Ga.  1C3,  31 
S.  E  424  (1898);  Abbott  v.  Uniou  Mut.  L. 
Ins.  Co.,  127  Ind.  70,  26  N.  E.  153  (1890); 
Ma^ree  v.  Scott,  9  Cush.  (Mass.)  148,  55  Am. 
Uec.  49  (1851);  Lind  v.  Lind,  53  Minn.  48, 
54  K  W  934  (1893):  Flanders  v.  Merritt.  3 
Barb.  (N.  Y.)  201  (1848);  Stickney  v  Stick- 
ney,  131  U.  S.  227,  9  S.  Ct.  677,  33  L.  ed. 
136  (1889)  ;  2  Chamb.,  Ev ,  §  1036,  n.  2,  and 
eas^  cited.  An  appropriation  of  water  by  a 
public  water  supply  company  is  presumed  to 
be  permanent.  Wapner  v.  Purity  Water  Co., 
241  Pa.  328,  88  Atl.  484,  L.  R  A.  1916  K  981 
(1913). 

41.  Alabama  State  F,d.  Co.  v.  Kyle,  99  Ala. 
474  (1892):  Clioisser  v.  People,  140  III.  21, 
29  N.  E.  546  (1892);  Janssen  v.  Stone,  60 
Mo.  App  402  (1894);  Smith  v.  Hardy,  36 
Wis  417  (1874);  Ijizanis  v.  Phelp*,  156 
U.  S.  202,  15  S.  a.  271.  39  L.  ed.  397  ( 1894)  ; 
2  Chamb.,    Ev.,    S    1036,    n     3,    and    cases 

42.  Cobleigh  v.  Young,  15  N.  H.  493 
(1844);  Adair  v.  Lott,  3  HiU  (X.  Y.)  182 
(1842);  State  v.  .Atkinson,  24  Vt.  448 
(1852);  Balch  v.  Smith,  4  Wash  497.  30 
Pac.  648  (1892):  Tliomas  v.  Hatch.  23  Fed. 
Cas  Xo  13,899,  3  Sumn  (U.  S.)  170  ( 1838)  ; 
2  Chamb.,    Ev.,    fi     10.S6,    n.    4,    and    cases 

4S.  Leport  v.  Todd:  32  K.  J.  L.  124  (1866) ; 
firadt  V.  Church.  39  Hun  (X.  Y.)  26*^  (1886) : 
Caffrey  v.  McFarland,  1  Phila.  (Pa.)  555 
(1855) ;  2  Chamb.,  Er.,  §  1036,  n.  5,  and  cases 
cited. 


44.  Burgener  v.  Lippold,  128  111.  App.  590 
(1906);  Buckley  v.  Buckley,  16  Nev.  180 
(1881) ;  Flanders  v.  Merritt,  3  Barb  (K.  Y.) 
201  (1848) ;  2  Oiamb.,  Ev.,  §  1036,  n  6,  and 
cases  cited.  Occvpation  of  tracks  by  a  street 
railway  company  stands  in  the  same  position. 
Jennings  v.  Brooklyn  Heights  R.  Co.,  106 
X  Y.  Supp.  279,  121  App.  Div.  587 
(1007).' 

45.  Adams  v.  Clark,  53  NT.  C.  56   (1860). 

46.  Bethel  v.  Linn,  63  Mich.  464,  474,  30 
N.  \V.  84    (1886). 

47.  2  Chamlierlayne.  Evidence,  §§  1037- 
1041. 

48.  State  v.  Jackson,  79  Vt.  504,  65  Atl. 
657  (1907). 

48.  Anglo-California  Bank  v.  Field,  146  Cal. 
644,  80  Pac.  1080   (1905). 

50.  Wilson  V.  Allen,  108  Ga.  279,  33  S.  E. 
979  (1899);  Goodwin  v.  Goodwin,  113  Iowa 
319.  85  N.  W.  31  (1901);  2  Chamb.,  Ev., 
§  1037,  n.  3,  and  cases  cited. 

51.  Gibson  v.  Brown,  214  111.  330,'  73  N.  E. 
578   (1905): 

5S.  Montgomery,  etc.,  Plank-Road  Co.  v. 
Webb,  27  AJa.  618  (1855).  , 

53.  Seal>oard  Air  Line  R.  Co.  v.  Phillips, 
117  Ga.  98.  43  S.  E.  494  (1902);  Miami 
Powder  Co.  v.  Hotchkiss,  17  111.  App.  622 
nR85)  :  State  v  AblH»y,  29  Vt.  60.  67  Am.  Dec. 
7.54  (18.56)  :  2  Chamb.,  Ev.,  §  10.38,  n.  1,  and 
cases  cited. 

64.  In  re  Hupa.  126  N.  Y.  53i,  27  X.  E. 
784.  12  L.  R.  A.  620  (1891);  Bahcock  ▼. 
Marshall,  21  Tex  Civ.  App.  145,  50  S  W.  728 
(1899).  .    . 

55.  Bush  V.  Garner,  73  Ala.  162  (1882); 
In  re  Hubs,  mtpra. 
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nized  ^^  or  assumed  by  them  to  exist  ^"  in  a  sister  state  ^®  or  foreign  country,'* 
*  it  will  be  assumed,  in  the  absence  of  evidence  to  the  contrary,  that  it  has  not 
ceased  to  be  the  law. 

Foreign  Regulations. —  Where  a  foreign  nation,  state,  municipal,*^  or  busi- 
ness corporation,*^^  is  shown  to  have  established  statutes,  ordinances  or  other 
regulations,  their  continued  operation  and  effect  will  be  inferred  until  reason 
is  shown  to  the  contrary. 

Official  and  Other  Fiduciary  Relations. —  The  tenure  of  office  under  a  state 
or  national  ®^  government  or  the  holding  by  an  individual  of  a  position  as  an 
officer  in  a  public  "**  or  private  ^*  corporation,  will  be  assumed  to  continue  to 
the  same  extent  that  is  usual  in  such  cases.  The  relation  of  a  given  in- 
dividual to  some  other  trust  *^  shows  occasionally  a  still  greater  intrinsic  per- 
manence. 

w 

Qualification  or  Disqualification. —  A  state  of  qualification  or  disqualifica- 
tion ^^  for  the  discharge  of  any  legal  privilege,  franchise,  or  function  will  be 
assumed  to  continue  until  the  contrary  is  shown,  unless  the  facts  constituting 
the  legal  standing  are  inherently  transitory. 

§  420.  [Inferences  of  Fact] ;  Life.'^'^ —  Under  the  general  presumption  against 
change,®**  human  life  once  shown  to  exist,  will,  in  the  absence  of  evidence 
to  the  contrary,  be  presumed  to  continue  ®®  for  a  reasonable  time.  The  test  is 
simply  that  of  what  is  reasonable  under  all  the  circumstances ;  ''^ —  including 
the  iiiference  of  fact,  if  any,  as  to  actual  continuance,  in  case  of  a  human 
being  of  the  age  in  question.^*     The  presumption  of  life  has,  therefore,  been 


56.  Stokes  v.  Macken,  62  Barb.  (N.  Y.) 
145   (1861). 

57.  Graham  v.  VViUiams,  21  La.  Ann.  594 
(1869). 

58.  Haynham  v.  Canton,  3  Piok.  (Mass.) 
293  (1825);  People  v  Calder,  30  Mich.  85 
(1874);  State  v.  Armstrong.  4  Minn.  335 
( 1860)  :  2  Chanib.,  Kv.,  §  1038.  n  6,  and  cases 
cited. 

59.  li\  re  Huss,  supra.  See  alBo,  Arayo  v. 
Currel,  1  La.  528,  20  Am.  Dec.  286  (1830). 

60.  Cleveland,  etc.»  R.  Co.  v.  Bender.  69  111 
App.  262    (1890). 

61.  Paquin  v.  St.  Louin.  etc.»  R.  Co.,  90 
Mo.  App.  118  (1901)  :  2  Chamh..  FTv.,  §  1039, 

62.  Doe  d.  Hopley  v  Yonnjr.  8  Q.  B  63 
( 1845)  ;  2  Chamh.,  Ev..  §  1040,  n.  1,  and  cases 

cited. 

eS.  Kanfman  v.  Stone.  25  Ark  336  (1869) : 
Kinyon  v.  Duehene,  21  Mich.  498  (1870):  2 
Chamb.     Ev.,     f|     1040.     n.     2,     and     cases 

cited. 

64.  Stafford  Springs  St.  Ry.  Co.  v.  Middle 


River  Mfg.  Co.,  80  Conn.  37,  66  Atl.  775 
( 1907 )  ;  Sisk  v.  American  Central  F.  Ins.  Co., 
95  Mo.  App.  695,  69  S.  W.  687  (1902);  2 
Chamb.,  Ev.,  §  1040,  n.  3,  and  cases  cited. 

65.  In  re  Fisher^s  Estate,  128  Iowa  18,  102 
N.  VV.  797  (1905);  Sawyer  v.  Knowles,  33 
Me.  208   (1851). 

68.  Esker  v.  McCoy,  5  Ohio  Dec.  (Reprint) 
73,  6  Am.  L.  Hec.  694  (1878)  (voter);  Boll- 
ing  v.  Anderson.  4  Baxt.  (Tenn.)  550  (1874) 
(judge)  :  2  Chamb.,  Ev.,  §  1041.' 

67.  2  Chamberlayne.  Evidence,  §  1042. 

68.  §  416,  8tipra:  2  Chamb,  Ev..  §  1030. 
89.  Martin  v.  Chicago,  etc.,  R.  Co.,  92  lU. 

App.  133   (1900)  :  Hyde  Park  v.  Canton,  130 
Mass.  505    (1881);   State  v.  Plym,  43  Minn 
385.    45    y     W     848    H  890 );    Augustus    v. 
GravcR.    9    Barb.     (N.    V)    .595     (18{»0);     2 
Chaml>.,  Ev .  §  1042.  n.  2.  and  cases  cited. 

70;  Posey  v.  Hanson.  10  App.  Cas  (D.  C.) 
496  (1897):  Sprfgg  v.  Moale,  28  Md  407, 
92  Am.  Dec.  698  (1868). 

71.  Hyde  Park  v.  Canton,  supra. 
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said  not  only  to  continue  for  short  periods/^  for  more  extended  intervals^' 
but  even  up  to  the  age  of  a  hundred  years.^* 

§  421.  [Inferences  of  Fact] ;  Mental  Conditioni.^^ —  Mental  conditions,  such 
as  sanity  ^*  or  insanity,"*  will  be  taken  to  continue  according  to  their  intrinsic 
pennanence  or  liability  to  alterMtiou  from  subjective  or  outside  influences. 
Thus,  to  state  an  extreme  case,  the  imbecility  of  old  age  will  be  presumed 
to  continue,  in  the  absence  of  contrary  evidence."^  **  The  rule  does  not  apply 
to  cases  of  occasional  or  intermittent  insanity;"®  but  it  does  to  all  cases  of 
habitual  or  apparently  confirmed  insanity,  of  whatever  nature;  ^  even  where 
the  existence  of  lucid  intervals  may  have  been  shown.  This  proposition  seems 
well  settled.**^  The  same  rule  may  be  put  into  the  form  of  an  assumption  of 
administration.*^ 

Mental  States, —  Transient  states  of  consciousness  like  intent  ****  or  inten- 
tion ^*  will  be  accorded  vitality  in  accordance  with  their  inherent  strength  or 


78.  Chicago,  etc ,  n.  Co.  v.  Keegan,  185  lU. 
70,  56  X.  E.  1088  (1900)  (5  years);  Hotieii- 
blum  V.  Ei»enberg,  108  X.  Y.  Supp.  350,  123 
App.  Div.  896  (1908)  (9  months) ;  2  Chamb., 
£v.,  §  1042,  n.  7,  and  cases  cited. 

78.  Willis  V.  Ruddock  Cyprees  Co.,  108  La. 
255,  32  So.  386  (1902)  (2.5  year8)  ;  Dunn  v. 
iri?is,  67  X.  Y.  Snpp.  743,  6  App.  Div.  317 
(1900)  (30  years) ;  /n  re  Sherwood's  Estate, 
206  Pa.  46o»  36  AtL  20  (1903)  <29  years)  ; 
2  Chamb.,  £v.,  §  1042,  n.  8,  and  cat^es  cited. 
That  a  f/rantor  is  dead  eighty  years  after  he 
acknowledged  a  deed  bftfl  been  asftumed  as  an 
administrative  maUer.  165  X.  Y.  385,  59  N. 
E.  IVi,  80  Am.  St.  Rep.  730  ( 1001 ) ,  affirming 
54  X.  Y.  Supp.  419,  35  App.  Div.  39   (1808). 

71  Matter  of  Bd.  of  Education,  173  X.  Y. 
321,  66  X.  E.  11  (1903).  So  great  an  exten- 
sion of  the  presumption  is  especially  frequent, 
under  the  civil  law.  Willett  v.  Andrews,  51 
La.  Ann.  486,  25  So.  .391  (1899)  ;  2  Chamb., 
Ev.  §  1042.  n.  10,  and  cases  cited. 

AWeaee. —  An  absentee  must  be  presumed 
to  be  alive  until  his  death  is  proved  and  he 
vill  not  be  presumed  dead  until  he  is  one 
linndred  years  old.  So  there  is  no  presump- 
tion of  the  death  of  an  absentee  who  is  if 
alive  ninety-eight  years  old.  Quaker  Realty 
Co.  V  Starkey,  136  U.  281.  66  So  386,  h  R 
A  1015  D  176  (1914). 

75.  2  Chamberlayne.  Evidence.  §§  1043- 
1945 

76.  /ft  re  Brigham*a  Estate,  144  Iowa  71, 
120  X  W.  1054  «1909):  West  v.  McDonald 
«Ky.  1908),  113  S    W    872. 

77.  Lilly  ▼  Waggoner,  27  Til.  395  (1862) ; 


Beard  v.  Southern  Hy  Co.,  143  X.  C.  137,  55 
S.  E.  505  (1U06):  2  Chamb.,  Ev.,  §  lU4:i,  n. 
2,  and  cases  cited. 

78.  Rogers  v.  Rogers  (Del.  1907),  06  Atl. 
374;  Maaon  v.  Rodriguez  (Tex.  Civ.  App. 
1909),  115  S.  W.  868. 

79.  Branstrator  v  Crow,  162  Ind  .362,  69 
N.  E.  668  (1904). 

80.  Halloban  v.  Rempe,  120  X.  Y.  Supp. 
JH)1  (1910):  State  v.  Wilner,  40  Wis.  304 
( 1876)  ;  2  Chamb.,  Ev.,  §  1043,  n.  5,  and  cases 
cited. 

81.  Crouse  v.  Holman,  19  Ind.  .30,  39 
(1S62). 

82.  As  where  it  is  said  that  one  who  claims 
insanity  to  have  existed  at  a  particular  time 
in  one  who  has  temporary  fits  of  insanity, 
Wooten  V.  State  (Tex.  Cr.  App.  1007),  102 
S.  W.  416;  or  to  establish  the  fact  that  one 
chronically  insane  did  a  particular  act  in  a 
lucid  interval.  In  re  Kehler  (X.  Y.  1908), 
1.59  Fed.  55,  86  C.  C.  A.  245:  2  Chamb..  Ev  , 
§  1043.  n.  8,  and  cases  cited,  is  said  to  have 
the  burden  of  proof,  meaning  burden  of  evi- 
dence on  the  point.  Proof  of  present  insanity 
founds  no  inference  as  to  its  past  existence. 
Sthnnder  v.  Orsy,  149  Cal.  227.  86  Pac.  695 
(1906)  As  to  effect  of  judication,  see  Stil- 
/el  V.  Farley.  148  111.  .App.  635  (1909);  2 
Chamb.,  Ev .  g  1043 

83.  State  v.  Johns,  140  Iowa  125,  118  X.  W. 
295  (1908), 

84.  Oiler  v  Bonebrake.  65  Pa.  338  (1870) : 
M  Mo.  367  (1877):  2  Chamb.,  &'.,  §  1044, 
n.  2,  and  cases  cited. 
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the  permanence  of  the  conditions  out  of  which  they  arise  or  by  which  they 
are  accompanied  and  stimulated. 

Mental  or  Moral  Cfcarac/^^f.-^Chai'acter/ meaning  the  a(>tual  sum  of  bodily, 
mental  and  moral  habits^  tastes  and  aptitudes,  will  be  taken  to  continue  in 
accordance  Avith  the  permanence  and  strength  of  the  composite  forces  of  which 
it  is  a  resultant.  The  same  is  true,  mutatis  mutandis,  of  any  single  trait 
in  this  character,^®  as  want  of  chastity.^^ 

§  422.  [Inferences  ot  Fact] ;  Personal  or  Business  Belations.^^ —  Kelatious  be- 
tween pewons,^**  whether  as  partners  **®  in  a  course  of  business  dealing  •^  or  in 
some  other  contractual  ^^  connection,  when  once  shown  to  exist,  will  be  pi'e- 
sumed  to  continue  in  accordance  with  the  nature  of  such  arrangements.  Marital 
cohabitation  once  established  by  evidence,  will,  for  a  reasonable  time,  be  in- 
ferred to  continue.^  ^  The  rule  is  the  same,  whether  the  relation  is  one  of 
legitimate  business  or  is  unlawful  or  is  even  inunoral  in  its  nature. •^ 

Relations  to  Creditors. —  Relations  to  creditors,  such  as  solvency,  insolvency  •* 
or  other  tinancial  conditions  ®^  will,  it  is  inferred,  continue  within  reasonable 
limits,  prescribed  by  experience.^ ' 

Relations  to  Localities. —  What  inference  arises  as  to  the  continuance  of 
.  personal  relations  to  places,  as  presence  or  residence  in  **'  or  absence  from  *^*  a 

85.  Sleeper   v.   Van   Middlesw-orth,   4   Den.      Love  v.  Ednionston,  27  X.  C.  354   (1845);   2 


(N.  V.  1847)  431:  State  v.  Chittenden,  112 
Wis.  560,  88  N.  \V  587  11002);  2  Chamb., 
Ev.,  §  1045.  n.  1,  and  oaBen  cited. 

86.  People  v.  Squires.  40  Mich.  487.  13  X. 
W.  828  (1882);  Kerr  v.  i:  S  (Ind.  Terr. 
1907).  104  S.  W.  800. 

87.  2  Chamber layne.  Evidence,  §§  1046- 
1050. 

88.  Eames  v  Eamee,  41  N  H.  77  (1860)  ; 
Hilliard  v.  WiwonHin  Life  Inn.  Co,  137  Wis. 
208,   117  X    W.  000   (1008). 

Agency, —  There  in  a  presumption  of  the 
continuanre  of  the  relation  of  master  and 
servant  and  where  a  huMneffs  is  sold  the  bur- 
den of  proof  iM  on  those  seekinjr  to  j*how  notice 
or  knowledge  of  the  servant  of  the  new  rela- 
tiontthip.  Benson  v.  Lehiirh  Valley  Coal  Co., 
124  Minn.  222,  144  N.  W.  774,  sif)  L.  R  A. 
(X.  S.)    170   (1014) 

89.  Pnrsley  v.  RamHcy.  31  (la.  403  (1860^  : 
Anslyn  v.  Franke.  11  Mo.  App  .508  (1882>; 
Cooper  V.  Dedrick.  22  Barb.  (X.  Y.  T8.->rt)  510: 
2  Chamb.,  Ev ,  §  1046.  n.  2.  and  cases  ctted. 

90.  Hasting  v.  Brooklyn  L.  Ins  Co..  138 
X  Y.  47S.  34  X.  E.  280  (1803) ;  Brook*  t 
U.  S.,  146  Fed.-«23,  76  C.  C.  A   581    (1006). 

91.  Burlinjrton  Ins.  Co.  v.  Threlkeld,  60 
Ark.  .530,  31  S.  W.  265  (1805):  Hensel  v. 
Mart-*,  04  Mich.  563,  54  X.  W.  381    (1803); 


Chamb.,  Ev.,  §  1046,  n.  4,  and  cases  cit«d. 

98.  Stoutenboroiigh  v.  Kammel.  123  IIL 
App.  487   (10a5). 

93.  Jones  \.  Jones,  45  Md.  144  (1876); 
Canjolle  v.  Ferrie,  23  X  Y.  00  ( 1861 ) :  Read- 
ing F.  Ins.,  etc..  Co*s  Appeal,  113  Pa.  204, 
6  Atl.  60,  57  Am.  Kep.  448  ( 1886) ;  2  Chamb., 
Kv.,  §  1046,  n.  6.  and  cases  cited.  Thus,  im- 
proper Aexnal  relations  between  persons  will 
be  inferred  to  continue  in  the  al>sence  of  evi- 
dence tending  to  establish  the  fact  of  ehang«. 
Canjolle  V.  Ferrie,  atipra;  Weidenhoft  v. 
Primm,  16  \Yyo.  340,  04  Pac   433   (1008). 

94.  W'achsmuth  v.  Penn.  Mut.  L.  Ins.  Co., 
147  111.  App.  510  (1000):  /a  re  Brigllam*s 
Estate,  supra;  Mullen  v.  Prvor.  12  Mo.  307 
( l>t48)  :  2  Chamb..  Kv  .  §  KU7,  n.  1,  and  cases 
cited. 

95.  Wallace  v.  Hull.  28  Oa.  68  (18.'i0)  ; 
Scammon  v  Scammon.  28  X  II.  410  (1854). 
A  definite  indebtedness  is  under  the 'same 
rule  Carder  v.  Primm.  62  Mo.  App.  102 
( 1802)  :  Farr  ▼.  Payne,  40  Vt.  615  (1888)  ; 
2  Chamb..  Ev..  §  1047,  n.  2,  and  cases  cited 

96.  Donahue    ▼.    Coleman.    40    Conn  '  '4G4 
(1882).     See  also,  Coghill  v.  Borins.  15  Cal 
213   (1860). 

97.  Daniels    t.     TTamllton.     52    Ala.     ]0-> 
(1<^75):  Xixon  v    Palmer,  10  Barb.  (N   Y.) 
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given  locality,  is  a  questioii '&eirel  j  ^M  wiiates^pi^ri&iee  showfl.to>Be  pi»bbable. 

§  423.  Inferences  of  Regularity;  Eumaoi  Attributes;  Physical.^^ — Each  iudi- 
vidua]  po8st*8ses  or  is  possessed  by  the  ordinary  physical,  meutal  or  spiritual 
qualities  by  which  men  as  a  elass  are  generally  intiueiK'tHl.^  A  given  individual 
will  be  presumed  or  inferred,  as  well  as  assumed  or  taken,  to  have  the  ordinary 
physical  powers  of  sense-perception  usual  to  persons  of  the  same  age,  race 
and  other  conditioning  circumstances.  The  law  presiunes  'that  a  person  possess- 
ing good  eyesight  must  have  seen  that  which  was  within  range  of  his  vision, 
if  he  gave  attention  and  looked.^  In  like  manner,  the  ordinary  capability  of 
hearing  will  be  assumed.^ 

Capacity  for  Child-Bearing. —  The  assumption  of  the  existence  of  a  capacity 
for  child-bearing  at  any  period  after  its. physical  conditions  ^xist  is  so  fully 
recognized  that  the  sole  issue  presented  in  this  connection  is  as  to  the  date 
of  its  termination.  In  the  United  States,  it  is  assumed  that  except  in  ex- 
treme age,"*  or  when  other  strong  invalidating  circunistances  are  present,  that 
a  woman  is  capable  of  giving  birth  to  children  at  any  period  of  her  adult  life.^ 
The  inference  is  especially  strong  where  the  presumption  is  reinforced  by  the 
previous  birth  of  children.®  In  Enghnd,  a  rather  more  discripainating  course 
has  been  adopted  by  judges,  especially  those  of  chancery  jurisdiction  or  land 
registration."^ 

Power  of  Procreation. —  It  will  be  assumed,  in  the  absence  of  evidence  to 
any  different  effect,  that  any  male  person  above  the  age  of  pulwrty  is  capable 
of  procreation.**  The  assumption  has  been  deemed  reasonable  even  up  to  an 
advanced  age.®  ^ 

175   (1S50);   Burleigh  v.   Hecht,  22  S.  Dak.  App.   614,  S2  N.  E.  041    (1907);   2  Chamb., 

301  (1908)  ;  2  Chamb.,  Ev.,  §  1048,  n.  1,  And  Ev.,  §  1050. 

cases  cited.  3.  Holcombe  V.  State,  gupra. 

96.  Com.   V.   PollHt,   25   Ky.    L.   Rep.   790  4.  Baeofa  Caae,  cited  in   !n  re  Apgar,  37 

(1903),  76  S.  W.  412     The  party  who  claims  N.  J.  Eq,  602  (1883)    (62). 

that  a  residence  shown  to  have  existed  within  6.  Hill  v.  Spencer,  196  ill.  65,  63  X.  E.  614 

a  reasonable  length  of  time  has  since  been  (1902).     See     also.     In    re    Apgar,     evpra. 

changed  is  under  the  burden  of  evidence  to  There  is  often  said  t«  be  a  presumption  of  law 

prove  that  fact.     Wray  v.  Wray,  33  Ala.  187  that  one  dying  has  left  heirs.     Modern  Wood- 

(1858);  Nixon  v.  Palmer,  «i/pra;  Rixfdrd  v.  men  v.  Ohromley,  41  Ok  la   532,  139  Pac  306, 

Miller,  49  Vt   319,  326   (1877).  L.  R.  A.  1915  B  728   (1914). 

99.2    Chamberlayne,    Evidence,    §§    1050,  6.  List  v.  Rodney,  83  Pa.  483   (1877)    (75: 

1051.  married):    Flora   v.   Anderson,   67   Fed     182 

1.  Holcombe  v.  State,  6  Ga.  App.  47,  62  S.'  (1896)      (49;     married) :     2    Chamb.,     Ev., 
E.  B47   (1908).     For  a  general  discussion  of  §  1050a. 

inferences  of  regularity  and  the  distinction  7.  2  Chamb.,  Ev.,  §  1050a,  notes  4-13;  Re 

Mween  administrative  assumptions  of  regu-      G .,  21  Gnt;  109  (1891).    ., 

1«rity  and  inferences  or  presumptions  of  reg-  S.  Gardner  v.  SJtate,  81  Ga.  144.  7  R.  E.  144 

'ilnity,  see  2   Chamb.,   Ev.,   §§    1049,    1193  (1888):    2  Chamb.,  Ev.,  §   1051,  and  casea 

ft  ^rn  cited. 

2.  Lowden   r.   Pennsylvania   Co.,   41    Ind.  9.  Lushington  v.  Boldero,   15  Beav^  1,   16 

Jnr.  140,  21  L.  J.  Cfa.  49  (1851)   (age  of  95). 
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§  4SM.  [Inferences  of  Beg^nlarity] ;  Mental  or  Moral.^'^ —  Prominent  among 
inferences  of  regularity  in  human  attributes,  mentaKor  moral,  is  the  so-called 
"  presumption  '*  that  a  given  individual,  in  the  absence  of  evidence  to  the 
contrary,  will  be  taken  to  be  sane,^^  i.e.,  that  he  is  a  person  of  coniniou  under- 
stauding.'-  The  procedural  eifect  of  a  presumption  of  law  has  b(.»cn  conferred 
at  times  upon  this  inference  of  fact.'**  In  much  the  same  way,  it  is  saitl  to 
be  presumed  that  a  child  of  14  is  i>ui  jurist*  and  that  one  under  12  is  not.*' 
A  deaf  mute  is  not  presumed  to  be  an  idiot.^**  It  will  U^  presumed  that  each 
human  being  has  the  ordinary  mental  powers  and  qualitications  connoted  by 
the  term  7nan.^^ 

Moral  Attributes. —  In  the  same  way,  it  will  be  inferred  or  assumed  that 
each  man  has  the  usual  moral  attributes  attaching  to  the  race,  the  customary 
habits,  and  the  general  way  of  looking  at  questions  presented  for  consideration. 
Thus,  it  may  fairly  be  said  that  it  will  be  presumed  or  assumed  that  a  person 
did  not  voluntarily  incur  the  risk  of  death.*^ 

Instinct  of  Self-Preservation. —  Among  propositions  of  experience  relating 
to  the  probable  conduct  of  mankind  is  that  men  love  life  and,  therefore,  in- 
stinctively avoid  obvious  danger.*"     It  follows  that  where  a  deceased  person 

10.  i    Chamberlayne,    Evidence,    §§    1052, 
1053. 

11.  Stantill  V.  Johnson,  15U  Ala  546.  40  So. 
223  (1909);  Kelly  v.  Nusbaum,  244  Ul.  15S, 
91  X.  E.  72  (1910)  ;  In  re  Phillips,  158  Mich 
155.  16  Detroit  Leg.  X.  623,  122  N.  W.  554 
(1909)  :  Dodd  v.  Anderson,  115  N.  Y.  Supp. 
688,  131  App.  Div.  224  (1909);  2  Giamb., 
Ev.,  §  1052,  and  cases  cited.  There  is  a  pre- 
sumption of  sanity  even  of  a  suicide.  Ledy 
V.  National  CounciU  etc ,  129  Minn.  137,  151 
N.  W.  905.  L.  R.  A.  1015  D  1096  (1915). 
Presumption  as  to  suicide  in  action  on  life 

■policy,  see  note,  Bender  ed.,  47  X.  Y.  5S 

Premmption  of  lanlty. —  Every  defendant 
is  presumed  to  be  sane  but  when  evidence  is 
introduced  sufficient  to  raise  a  reasonable 
doubt  of  sanity  the  law  imposes  on  the  state 
the  burden  of  establinhin^r  his  sanity  the  same 
as  any  other  material  fart.  Alberty  v.  State, 
10  Okla.  Crim.  Rep.  616,  140  Pac.  1025.  62 
(.V  S.)  L.  R  A  248  (1914).  In  a  criminal 
case  the  presumption  of  sanity  prevails  until 
it  is  met  by  evidence  and  if  any  evidence  is 
introduced  of  insanity  at  the  time  of  the  com- 
mission of  the  offence  char^red  then  the  burden 
of  provinjij  sanity  devolves  on  the  prosecution 
and  the  state  is  bound  to  prove  his  sanity 
like  all  other  elements  of  the  crime  beyond  a 
reasonable  doubt.  Adair  v.  State,  6  Okla. 
Crim.  Pep.  284,  118  Pac.  416,  44  L.  R.  A. 
(N.  S.)  119  (1911). 


18.  Holcombe  v.  State,  8upra;  Fot^nes  v.  Du- 
luth  St.  Ry.  Co.,  140  Wis  456,  122  N    W .  1054 

(1909).  The  rule  is  the  same  in  criminal 
cases.     I*.    S.    v.    Chosholm,    153    Fed.    808 

(1907). 

13.  Rogers  v.  Rogers  (Del.  1907),  06  Atl. 
0/4. 

14.  Fortune  v.  Hall,  195  N.  Y.  578.  89  N. 
E.  1100  (1909),  affirming  106  N.  Y.  Supp. 
787,  122  App.  Div.  250  (1907).  See  also. 
Gunter  v.  Uinson,  161  Ala.  536,  50  So.  86. 

15.  Grealish  v.  Brooklyn,  etc..  R.  Co.,  114 
N.  Y  Supp.  582,  130  App  Div.  238  (1909). 
judg.  affd.  197  K.  Y.  540,  91  N.  E.  1114 
(1910). 

16.  Alexier  v.  Matzke,  151  Mich.  36.  115 
N.  W.  251,  14  Detroit  Leg   X.  955  (1908). 

17.  Succession  of  Jones,  120  La.  Ann.  986, 
45  So.  965  (1908).  The  usual  limitations 
upon  mental  powers  will  also  be  presumed  or 
assumed.  For  example,  the  law  will  not  pre- 
sume that  a  fact  once  known  will  always  re- 
main in  the  memory.  Fire  Ass^n  of  Phila.  v. 
La  Grange  &  Lockhart  Com.  Co.  (Tex.  Civ. 
App   1908),  109  S.  W    11. S4 

18.  Chicago  Terminal  Transfer  R.  Co.  v. 
Reddick.  131  ill  App.  515  (1907).  aff'd  230 
111.  105,  82  X.  E;.  598  (1907) ;  Lamb  v.  Union 
Ry.  Co.  of  N^  Y.  City,  109  N.  Y.  Supp.  97. 
125  .App.  Div.  286  (1008):  2  Cliamb .  Ev.» 
§  10.52.  n.  12.  and  cases  cited. 

19.  Atchison,  etc.,  R.  Co.  v.  Hill,  57  Kan. 
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was  sane  ^  at  the  time  of  his  death  the  prima  facie  inference  arises,  so  far  ad 
these  facts  of  death  and  sanity  are  concerned,  that  the  death  was  not  self- 
inflicted.^^  In  like  manner,  it  has  been  ''  presumed,-'  assumed  probably  being 
meant,  in  the  absence  of  evidence  to  the  contrary,  that  one  killed  by  a  locomo- 
tive engine  was,  at  the  time,  in  the  exercise  of  due  care.*^ 

§  426.  [Inferences  of  Regularity] ;  Business  Affairs.  ^^^ —  Certain  inferences  of 
fact  relating  to  regularity  in  businesis  matters  seem  to  be  bare  assumptions  made 
for  the  purposes  of  convenience  in  directing  the  course  of  the  trial.^^  Their 
office  is  simply  to  sustain  the  burden  of  evidence  ^^  until  proof  on  the  subject 
is  introduced,  as  may  properly  be  done.^* 

Dates  and  Actual  Tiyne. —  Whether  the  ruling  that  the  date  afBxed  to  a 
document  as  the  date  of  its  execution  is  prima  facie  correct,  is  an  inference 
of  fact  or  purely  an  assumption  of  administration,  it  will  be  taken  that  an 


139,  45  Pac.  581  (1806);  Morrison  v.  New 
York  Cent.,  etc.,  R.  Co..  63  X.  Y.  643  (1875) ; 
lexaa.  etc.,  R.  Co.  v.  Gentry/  163  U.  S.  353, 
366,  16  ».  Ct.  1104,  41  L.  ed.  186  (1896)  ;  2 
Chamb.,  £v.,  §  1053,  and  cases  cited.  This 
inference  as  to  what  is  probable  can,  as  a 
matter  of  necessity,  have  weight  only  in  the 
absence  of  evidence  of  the  actual.  Connerton 
Y.  Delaware,  etc.,  Canal  Co.,  169  Pa.  339,  32 
Atl.  416  (1895).  Little  reason,  therefore, 
exists  for  applying  it  to  a  case  where  an  in- 
jured party  can  testify  as  to  the  real  circum- 
stances attending  the  happening  itself.  Reyn- 
olds V  Keokuk,  72  Iowa  371,  34  N.  W.  167 
11887). 

90.  Germain  v.  Brooklyn  L.  Ins.  Co.,  26 
Hun  (X.  Y.)  604  (1882). 

21.  Devine  v.  Xational  Safe  Dep.  Co.,  145 
111.  App.  322  (1908),  judg.  aifd  88  X.  E. 
804  (1909);  Mallory  v.  Travellers*  Ins.  Co., 
47  N.  Y.  52,  7  Am.  Rep.  410  (1871)  ;  Clemens 
▼.  Royal  Xeierhbors  of  America,  14  N.  D.  116, 
103  N.  W.  402  ( 1905)  ;  2  Chamb.,  Ev.,  §  1053, 
n.  5,  and  (^ses  cited. 

22.  Davenport,  etc.,  Ry.  Co.  v.  De  Yaeger, 
112  111.  App.  537  (1904) ;  Cahill  v.  Chicago  & 
A.  R  Co.,  205  Mo.  393,  103  S.  W.  632  (1907), 
Presumptions  of  due  care,  see  note,  Bender 
ed.,  112  N:  Y.  223.  Presumption  as  to  negli- 
f^nce  and  contributory  negllsrence,  see  note, 
Bender  ed.,  130  X.  Y  274  There  is  a  pre- 
sumption that  a  switchman  moved  by  love  of 
life  and  the  ordinary  instinct  of  self-preserva- 
tion which  is  characteristic  of  all  living  beings 
vas  in  the  exercise  of  reasonable  care  to  that 
end.   Korab  r.  Chicago,  Rock  laland  k  Pa- 


cific R.  Co.,  149  Iowa  711,  128  N.  W.  529.  41 
L.  R.  A.  (N.  S.)  32  (1910).  Because  of  the 
natural  instinct  of  self-preservation  which 
generally  prompts  men  to  exercise  care  and 
caution  for  their  safety,  there  is  ordinarily  a 
presumption  that  due  care  and  caution  were 
observed  in  particular  instances.  But  this 
'-presumption  may  be  rebutted  where  it  is  in- 
compatible with  the  duly  proven  conduct  of 
the  person  in  particular  circumstances.  The 
burden  is  upon  the  defendant  to  show  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff. Southern  Express  Co.  v.  Williamson,  66 
ria.  286,  63  So.  433,  L.  R.  A.  1916  C  1208 
( 1913 ) .  In  an  action  against  a  railroad  com- 
pany running  a  park  for  the  death  by  drown- 
ing of  a  boy  to  whom  the  defendant  let  a 
row-boat  claimed  to  l)e  defective,  where  there 
was  no  witness  to  the  accident  and  no  direct 
evidence  as  to  how  it  happened,  the  court 
holds  that  there  is  a  presumption  of  due  care 
on  the  part  of  the  plaintiff  which  is  sufficient 
to  permit  recovery  if  negligence  is  shown  on 
the  part  of  the  defendant.  Lincoln  v.  De- 
troit &  M.  R.  Co.,  179  Mich.  189.  146  N.  W. 
710,  51  L.  R.  A.  (N.  S.)  710  (1914). 

S3.  2  Chamberlayne,  Evidence,  §§  1054- 
1056. 

24.  Jnfra,  §  490  et  seq.;  2  Cham?  ,  Ev.,  $$ 
1054,  1193  et  geq. 

85.  §§  402  et  seq.;  2  (^amb.,  fiv.,  §§  967 
et  seq. 

26.  H.  A.  Pitts*  Sons  Mfg.  Co.  v.  Poor,  7 
111.  App.  24  (1880) ;  Cutts  v.  York  Mfg.  Co. 
18  Me.  190  (1841);  2  Chamb.,  Ev.,  §  1054, 
and  caeea  cited. 
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abstract  of  title,^^  power  of  attorney,^'^  or  otLor  ..xicuiiieut  ^*  was  executed,  or 
a  letter  written''"  ou  the  day  of  its  date.  Jn  like  manner,  documents  of 
different  dates  will  be  taken  to  relate  to  separate  transactions.***  The  inference, 
in  the  nature  of  things,  is  rebuttable.^^ 

L'sual  Methods  Followed. —  An  inference  of  fact,  justified  by  experience 
but  liable  to  be  disproved,*^  is  to  the  effect  that  the  customary  methods  of  doing 
business  in  general  are  followed  in  a  particular  case  which  naturally  falls 
within  the  rule."'^  For  example,  the  habit  of  business  men  to  retain  valuable 
collaterals  or  other  valuable  papers  until  the  indebtedness  secured  by  them  is 
paid,  has  been  recognized  by  the  courts.  Therefore  the  possession  of  an  over- 
due note  by  its  maker  gives  rise  to  an  inference  that  its  obligation  has  been 
discharged.'*^  The  custom  of  tradesmen  is  to  seek  their  own  interest  by  giving 
credit  to  solvent  persons  rather  than  to  others.'***  Accordingly  it  will  be  in- 
ferred that  credit  was  given  to  a  responsible  principal  rather  than  to  an 
irresponsible  agent.'*"  For  a  like  reason,  where  the  holder  of  a  mortgage  takes 
no  stepvS  to  secure  payment,  it  will  be  inferred  that  the  mortgage  is  paid.'*®  In 
the  same  way,  men  in  business  oftices  are  in  the  habit  of  signing  their  own 
names  to  their  correspondence,  of  having  persons  connected  wdth  the  oftice 
answer  teleplume  communications  and  to  state  truly  with  whom  the  conversa- 
tion- is  being  held.  An  inference,  therefore,  arises  that  the  signature  on  a 
business  letter,  in  answer  to  one  sent  to  him,'*®  especially  on  office  stationery,"*^ 

27.  Clniago,  etc.,  R.  Co.  v.  Keegan,  152  111.  (1851)  ;  Halfln  v.  Winkleman,  83  Tex.  165, 
41:^  311  X.  K.  33   (1894).  18  S.  W.  433   (1892);  Kincaid  v.  Kincaid.  R 

28.  [lulljiuok  V.  Xew  Jersey  Zinc  Co.,  57  Humphr.  (Tenn.)  17  «1S47):  2  Chamb.,  Ev., 
N.  V.  61G  <  1874).  §  10.56,  n.  3,  and  cases  cited. 

29.  llauerwat)  v.  (loodlue,  101  Ala.  162,  13  36.  Banks  will  be  assnmed  to  discount 
kh).  r)67  (1892);  Lauder  v.  Peoria  Agrieul-  paper  only  on  the  indort^ement  of  those  who 
tural,  etc.,  Soc,  71  111.  App.  475  (1897);  2  are  able  to  pay  their  indebtedness.  German 
Chamb.,  Kv.,  §  1055,  n.  3,  and  cases  cited.  Security  Bank  v.  Colnml>ia  Finance  &  Trust 

Keg^otiable  instruments  stand  in  the  same  Co.,   27    Ky.   Law   Rep.   581.   86   S.   W.    761 

position.     They  will   be  taken  to  have  been  (1905). 

executed  on  the  day  of  their  date.     2  Chamb.,  37.  Ferris  v.  Kilmer,  47  Barb.  (K.  Y.)  411 

Ev.,  §  1055,  n.  3,  and  cases  cited.  (1867). 

30.  Potez  V.  GIossop,  2  Exch.  191  (1848)  ;  38.  Locke  v.  Caldwell,  91  111.  417  (1879)  ; 
2  Chamb.,  Bv.,  §  1055,  n.  4,  and  cases  cited.  Kellogg  v.  IHckinson,  147  Mass.  432,  18  N.  E. 

31.  Matter  of  Miller,  77  N.  Y.  App.  Div.  223,  1  L.  R.  A.  346  (1888);  Wilson  v.  Al- 
473,  78  X.  Y.  Supp.  9.30.  rev'g  37  Misc.  449,  bert,  89  Mo.  637,  1  S.  W.  209  (1886);  Mc- 
75  X.  Y.  Supp.  929  (1902).  Murray  v.  McMurray,  17  N.  Y.  Supp.  657,  63 

32.  Dowie  v  Sutton,  120  111.  App.  47,  aff*d  Hun  183  (1892),  fifteen  years  sufficient,  the 
227  111.  183,  81  X.  E.  395   (1906).  mortgagor   being   solvent;    Lammer  v.   Stod- 

83.  Savings,  etc.,  Soc.  v.  Burnett,  106  Cal.  dard,  103  X.  Y.  672,  9  X.  E.  328  (1886) ;  Ray 

614,  .39  Pac.  922  (1895  K  v.  Pearce,  84  N.  C  485    (1881);  Sawyer  v. 

34.  Phillips  V.  Wright,  5   Sandf.    (X.  Y.)  Link,    193   Pa.  424,   44   Atl.   457    (1899);    2 

342    (1852);    First   Xat.    Bank   v.    Colonial  Chamb.,  Ev.,  §   1056,  n.  6,  and  cases  cited. 

Hotel  Co.,  226  Pa.  292,  75  Atl    412   (1910) ;  As  to  payment  of  a  bond.    Id. 
Adams  v.  Adams,  22  Vt.  50  (1849) ;  2  Chamb.,         89.  Ragan  v.  Smith,  103  Oa.  556.  29  S.  E. 

Ev.,  §  1056,  n.  2,  and  cases  cited.  759  (1897)  ;  Melby  v.  Osborne,  33  Minn.  492, 

85.  Blodgett    v.    Webster,    24    N.    H.    91  24  1!^.  W.  253    (1885);  Newell  v.  White,  29 
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is  tlittt  of  the  writer  or  has  been  authorized  by  him.*^  So  it  will  be  inferred 
that  one  answering  a  telephone  it$  connected  with  the  ofUce/^  and  is  actually 
the  person  whom  he  purports  to  be.^'* 

Minor  liusiances. —  That  business  has  been  transacted  at  ohe's  office  rather 
thjiu  at  his  r(?5«itleiiee/*  that  the  eutries  upon  books  of  account  are  authorized,** 
that  estates  of  any  financial  value  will  receive  legal  administration/^  that 
business  enterprises  will  not  be  undertaken  until  all  necessary  legal  authority 
is  procured/^  and  the  like  ^•**  will  be  presumed,  or  assumed. 

Corf^onilion  BusineHS. —  Where  the  seal  of  a  corporation  has  been  affixed 
by  its  secretarv,  it  will  be  inferred  that  the  act  was  done  under  authoritv  of 
the  company,  such  being  the  usual  course  of  business.*'^ 

Officers  Ileiunis. —  In  the  same  way  the  a)rrectne8s  of  an  officer's  return 
will  be  presumed.'"' 

§  426.  [Inferences  of  Regularity];  Official  Business;   Mail  Service.^ ^ — The 

regularity  of  the  mail  service  is  a  matter  established  by  experience/"*'*  It  will, 
therefore,  be  inferred  that  in  a  particular  instance  of  transportation  by  mail 
the  same  regularity  of  transmission  was  applied.^*     When  certain  necessary 


i;.  1  a4X  73  All.  798  <U»OS));  2  ("hamb., 
Kv.,  $  lUoti.  n  7,  and  ra^es  cit«Hl.  It  has 
l>een  ]ield  that  no  presumption  arises  that  a 
pefhon  who»e  name  iit  appended  to  a  business 
leUer  actually  wrote  it.  Heard  v  Southern 
IJy  (o..  143  N.  C.  137,  55  S.  E.  505  (1006). 
'Hit?  ^aine  presiumpt  ion  will  lie  indulged  in  carte 
of  one  whose  name  is  affixed  to  a  telegram. 
Upsteru  I'uion  Tel.  Co  v.  Troth.  43  Ind.  App. 
7,  S4N.  t.  727  <1908). 

40.  Hagan  v.  Smith,  sup^ra. 

41.  Ameriran  Donding  Co.  of  Baltimore  v. 
Enwy,  la's  Md.  211.  So  Atl    021    (1007). 

48.  Kock  Inland,  etc.,  R.  Co.  v.  Potter,  36 
111  App.  500   ilSSS). 

43.  Ouest  T.  Hannibal,  etc.,  R  Co.,  77  Mo. 
App  2.58  (180ft). 

44.  Varicks  v  Crane,  4  N.  J.  Eq.  128 
(1S37). 

45.  Henry  v.  Travelers*  Ins.  Co.,  42  Fed. 

m  (i«90). 

48.  .Tohnson  v.  Burks,  103  Mo.  App  221,  77 
N.  W.  1.33  (1003). 

47.  McWethy  v.  Aurora  Klectrir  T.ieht,  etc., 
Co.,  202  111  218.  67  N.  E.  0.  aff'g  104  111. 
App  470  (1003). 

48.  Allen  v.  Wilbur,  100  Mass.  366,  85  N.  E. 
42ft  (lOOS^.  fin  ncldrefved  letter  delivered  at 
tddrefti^ee^A  i>ffipe  was  received  It  will  be  as- 
romed  that  promi««)ry  notea  are  worth  their 
<tce  vahie.    Anderson  t.  Grand  Forks  Nat. 


Bank,  6  X.  D.  407,  72  X.  VV.  916  (1897). 
When  a  mouth  is  referred  to,  without  further 
limitation,  it  will  be  taken  to  be  a  month  of 
the  current  year.  Tipton  v.  State,  119  Ua. 
304,  46  S.  E.  436  (ll)0:J). 

48.  BIis»8  v.  Harris,  38  Colo.  72,  87  Pac. 
1076  ( 1006).  It  will  be  inferred  that  a  busi- 
ne«B  corporation  has  officerfi  and  Btockholders, 
Kueh  l)eing  the  u.sual  cuiitom.  Richards  v. 
Northwestern  Coal  &  Mining  Co.,  221  Mo. 
140,  110  S.  W.  053   1 1000). 

50.  It  is  presumed  that  a  public  officer  does 
his  duty  and  this  presumption  applies  to  a 
return  on  the  summons  by  a  sheriff  showing 
that  he  received  it.  Galehouse  v.  Minneap- 
olis, St.  Paul,  etc..  R.  Co..  22  N  D  615,  136 
X.  W.  180,  47  L.  R.  A.   (X    S.)   06.>   (1012). 

51.  2  Chamberlayne,  Evidence,  §§  1057- 
1061. 

52.  Ashley  Wire  Co.  v.  Illinois  Steel  Co., 
164  111.  140.*  45  X.  E.  410,  56  Am.  St.  Rep  187 
(18116)  ;  Dunlop  v.  U.  S..  165  U  S.  486,  17  S. 
Ct.  375,  41  L.  ed.  700  (1807). 

58.  The  prestimption  has  been  said  to  be 
rather  that  po^stal  officials  do  their  duty 
Watson  V  Richardson.  110  Iowa  673.  80  X. 
W  407  (IROOU  Rrisr^g  v.  Hervey,  130  Mass. 
186  (1881);  Henderson  v.  Carbondale  Coal, 
etc..  Co,  140  r.  S.  25.  .37,  11  S  Ct  601.  35 
L.  ed.  3.32  MWO) :  2  Chamb.,  Ev.,  §  1057,  n. 
2f  and  cases  cited. 
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conditions  are  compHed  with/*'*  the  mailing  of  a  letter  or  other  postal  matter, 
gives  rise  to  an  inference  that  it  arrived  at  its  destiuati  u  in  due  coursu  of 
mail.^**  The  presumption  or  ♦inference  is  one  of  fact.  ''  The  force  of  the 
inference  of  receipt  from  mailing  is  not  suspended  by  any  so  called  *'  con- 
flicting'' presumption  of  innocence.'^* 

Necessary  Conditions  on  Inference  of  Receipt  from  Mailing;  (a)  Proper 
Address, —  That  the  inference  of  receipt  from  mailing  should  arise  it  is  essen- 
tial that  the  mail  matter  should  be  properly  posted.  This,  in  turn,  involves 
compliance  with  certain  familiar  conditions; — (a)  the  letter  or  article  must 
be  mailable  matter  and  properly  addressed,  (b)  the  postage  must  be  prepaid, 
so  far  as  re<iuired  by  the  postal  regulations  and  (c)  it  must  be  actually  de- 
posited in  the  mail.^**  Accordingly,  no  inference  of  receipt  arises  from  mailing 
unless  the  letter  or  other  article  is  shown  ^*^*  to  have  been  properly  addressed 
to  the  person  for  whom  it  was  intended,***  at  the  place  of  his  residence  ^^  at  the 


54.  All«u  V.  Blunt,  1  Fed.  Cas.  No.  217,  2 
Woodb.  &  M.  (i:   S.)   121.  131. 

55.  German  Nat.  Bank  v.  Burns,  12  Colo. 
539,  21  Pac.  714,  13  Am.  St.  Rep.  247  (ISBO)  ; 
Bloom  V.  Wanner,  25  Ky.  L.  Rep.  1646,  77 
S.  W.  930  (1904);  McDoweU  v.  .^tna  Ins. 
Co.,  164  Mass.  444,  '\  X.  E.  665  (1895)  :  T^ng 
BeU  Lumber  Co.  v.  Xyman,  145  Mich.  477.  13 
Detroit  l.eg.  X.  577.  108  X.  W.  1019  (1906)  : 
SiUs  V.  Burge,  141  Mo.  App.  148,  124  S.  W. 
605  (1910);  Hastings  v.  Brooklyn  L.  Ins. 
Co.,  138  X.  Y.  473.  34  X  E.  289  (1893): 
Jensen  v.  McCorkell,  1.54  Pa.  32.J,  26  All  366. 
5  Am.  8t.  Rep.  843  (1893) ;  Dunlop  v.  C.  8.. 
9upra:  2  Chamb.,  Ev.,  §  1057,  n.  4,  and  cases 
cited. 

Reg^tered  Kail. —  The  inference  of  deliv- 
ery from  proper  posting  applies  though  the 
letter  was  registered,  under  the  postal  regu- 
lations which  call  for  an  entry  of  receipt  on 
the  books  of  the  receiving  office  and  no  such 
entry  is  offered  or  its  absence  explained. 
Bellefonte  First  Xat.  Bank  v  McManigle,  69 
i'a.  156,  8  Am.  Rep.  2.36  (1871). 

56.  Pitts  V.  Hartford  L.,  etc.,  Ins.  Co.,  66 
Conn.  376,  34  Atl.  95,  .50  Am.  St.  Rep.  96 
(1895)  ;  Pittsburg  Lawrence  Bank  v.  Raney, 
etc..  Iron  Co.,  77  Md.  321,  26  Atl.  119  (1893)  ; 
Plath  ▼  Minnesota  Farmers'  Mut.  ff".  Ins. 
Assoc.,  23  Minn.  479,  23  Am  Rep.  697  ( 1877) : 
Austin  V.  Holland,  69  X.  Y.  571,  25  Am.  Rep. 
246  (1877);  Henderson  v.  Carbondale  Coal, 
etc.,  Co.,  supra:  2  Chamb.,  Ev.,  §  10.57,  n.  5, 
and  cases  cited. 

57.  Rosenthal  v.  Walker,  111  U.  8.  185,  4 
S.  a.  382,  28  L.  ed.  395  (1884),  receipt  of  an 
incriminating  letter  presumed. 


5b.  A  statement  that  a  person  "  mailed  "  a 
letter  impiiei'  compliance  uith  all  thene  con- 
ditions Ward  V.  Morr  Transfer  &  Storage 
Co.,  119  Mo.  App.  8.3,  95  S.  W.  964  (1906)  ; 
Reynolds  v.  Maryland  Casualty  Co.,  30  Pa. 
Super   Ct.  456  (HKW). 

59.  It  need  not  be  affirmatively  proved 
that  tbe  letter  in  an  envelope  is  the  one  in- 
tended for  the  person  whose  address  is  on  the 
envelope.  Phelan  v.  Xorth western  Mut.  L 
Ins.  Co.  113  X  Y.  147,  20  X.  E.  827,  10 
Am.  8t.  Rep.  441   (1S89). 

60.  Bankers'  Mut.  Casualty  Co.  v.  People's 
Bank  of  Talbotton,  127  Ua  326,  56  S.  E.  429 
(1907):  Ward  v.  Hasbrouck,  60  X.  Y.  Supp. 
391.  44  App.  Div.  32  (ISO!!):  Reeves  &  Co. 
V.  Martin,  20  Okl.  5.58,  94  Pac.  1058  (1908)  : 
2  Chamb.,  Ev.,  §  1058.  n.  3,  and  cases  cited 
.4    defectire  address  will   exclude   the   infer- 

nce  even  if  the  letter  enclosed  a  self  addressed 
postcard  which  was  not  returned.  LT.  S. 
Equitable  L.  Assur.  Soc  v  Frommhold,  75 
111.  App.  43  (1897).  .4  correct  street  and 
number  and  a  wrong  place  —  e.g.,  *'317  Main 
St.,  New  York  City."  instead  of  317  Main  St., 
Cincinnati" — raisen  no  prcsnn»ntion  of  re- 
ceipts.  Westheimer  v.  TTr:.  '  '^'-  y.  Y. 
Supp.  518,  47   Misc.   Hop.    )    '  ii .     The 

presumption  that  a  letter  nial^"!  '".\<  received 
only  arises  on  evidence  that  it  was  properly 
addressed.  Merely  stating  that  "demand  was 
made  by  mail "  is  insufficient  as  it  does  not 
appear  how  the  letter  was  addressed.  8il- 
berg  Co.  v.  McXeil,  18  X.  M.  44.  1.33  Pac  O?.*?. 
49  L.  R.  A.    (X   8  )  458   (1913),  citing  text 

61.  Goodwin   V:   Provident   Rav.   L.   Assur. 
Assoc,  97  Iowa  226,  66  X.  W.  156,  59  Am. 
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post-office  where  he  customarily  receives  his  mail.  In  case  of  a  large  place, 
this  requirement  includes  iu  addition,  the  correct  street  and  number.**^  A  per- 
son who  customarily  receives  his  mail  at  both  of  two  post-ofBces  may  properly 
be  addressed  at  either.**^ 

(b)  Postage  Must  Be  Prepaid. —  >Jo  presumption  or  inference  of  receipt 
arises  from  the  fact  of  mailing  unless  it  is  afiirmativeiy  shown  that  stamps 
have  been  ailixed  sufficient,  under  the  postal  regulations,  to  carry  it  to  its  destina- 
tiou.**  The  fact  of  prt»payiuent  may  be  inferred  from  the  custom  of  an  in- 
dividual ""*  or  the  practice  of  a  business  establishment  in  this  particular. 

(c)  Deposit  in  the  Mail. —  It  is  a  necessary  condition  of  any  inference 
of  receipt  of  mail  matter  from  its  posting  that  the  fact  of  deposit  in  the 
mail  should  be  affirmatively  showu.*^  The  fact  may  be  shown  either  by 
direct  evidence  so  called,  or  by  inferences  drawn  from  proof  of  probative  facts, 
including  the  regular  course  of  business  in  a  particular  mercantile  office,®^ 
the  custom  of  a  given  individual  in  this  matter  ®®  together  with  evidence  that 
ilie  special  parcql  of  mail  matter  in  question  had  been  placed  within  the 
operation  of  the  system  or  custom  of  the  office.**  Even  where  the  facts  are  so 
iuconclusive  as  not  to  justify  a  mling  that  the  inference  of  mailing  is  a 
probable  one,  it  may  still  be  held  to  be  a  reasonable  one,  and  a  verdict  rendered 
thereon  mav  be  sustained.*** 

Postmarks. —  A  postmark  raises  an  inference  that  the  article  so  stamped 
has  been  mailed.*^     It  aifords,  however,  no  inference  that   the   artirij>   was 

a  Rep.  411,  32  L.  K.  A.  473   (1896);  Hen-  pie  v.  Crane.   125  X.  Y.  535,  26   X.   E.   736 

derson  v.  Carbondale  Coal,  etc.,  Co.,  eupra;  (1891). 

Rii*i»€ll  V.  Buckley,  4  M    I   525   (1857).  65.  Brooks  v  Day.  11  Iowa  46  (1860). 

82.  Fleming,  etc.,  Co.  v.  Kvans,  9  Kan.  App.  66.  Bankers*  Miit.  Casualty  Co.  v.  People's 

^o8,  61  Pac.  503    (1900);   Chicago,  etc.,  Ry.  liank  of  Talbotton.  supra:  Best  v.  German 

<o.  V  Chickasha  Nat.  Bank  (Okl.  1909),  174  Ins.  Co.,  68  Mo.  App.  598  (1897) ;  2  Chamb., 

Fed.  023;  Phelan  v.  Xorthwestern  Mat.  L.  Ins.  Ev.,  §  1060,  n.  1,  and  cases  cited 

^0.,  sujMra:  2  Chamb.,  Ev.,  §   1058.  n.  5.  and  67.  Lawrence  Bank  v.  Raney,  etc..  Iron- Co., 

<ii9e6   cited.     If    the    person    addressed    has  supra:  William  Gardam  &  Son  v.  Batterson, 

''hanged  his  address  and  left  the  new  address  198  X.  Y.  175,  91  X.  E.  371.  aff'g  judg.   113 

with  the  proper  post  office  officials,  it  will  be  N.  Y.  Supp.  1150,  129  App.  Div.  906   (1908)  ; 

ati«uined   that   the    letter   has   been   properly  2  Chamb.,  Ev.,  J  1060.  n.  2,  and  cases  cited, 

forwarded.     Marston  v  Bigelow,  150  Mass.  45,  68.  Miller  v.  Hackley,  5  .Tohns.  fX.  Y.)  375, 

^-V.  E.  71,  5  I-.  R.  A.  43  (1889).  4  Am.  Dec.  372    (1810);   Backdahl  v.  Grand 

«.  Shclbume   Falls  Xat.   Bank   v.   Towns-  Lodge  A.  O    U.  W..  46  Minn.  61.  48  X.  W. 

^f^,   102   Mass     177,    3    Am.    St.    Rep.    445  4.54   (1891) 

'mfl).  69.  Dana  v.  KemMe.  19  Pick    I'Mass.)    112 

84.  Bless  V.   Jenkins,    129  ^To.   647,   31    S.  (1837>  :  Whitney  Waffon  Works  v.  Moore.  61 

^*.  938    (1.895);    Mi5»hkind-Feinl.erii    Bealty  Vt.  230,  17  Atl.  1007   (1889>:  2  Chamb..  Ev., 

^"  V  Sidnrsky.  189  X.  Y   402.  «2  X.  E    448  §  1060,  n.  4.  and  cases  cited. 

J->n7».  affV   jndo-.  98  X.  Y.  Supp.  406.  HI  70.  Hastings  v   Brooklyn  I..  Ins.  Co..  supra. 

App.  Div.  578  .19061  :  2  Chamb.  Ev.,  g  10.59,  71.  Xew  Haven   County  Bank  r.  Mitchell. 

^-  1.  and  pa«*es  cited.     4    rertincntr   that   a  15  Conn.  206    n842)  ;   U.  o.  v.  Williams,  3 

'rttfr  wag  ''duly*'  mailed  will  be  construed  Fed.  484  (1880) ;  2  Chamb.,  Ev..  §  1060,  n.  7. 

^0  mean  that  the  postage  was  prepaid.    Peo-  and  cases  cited. 
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mailed  on  the  day  of  the  date  indicated  on  the  postmark,'^  though  it  is  a  cir- 
cumstance which  the  jury  are  entitled  to  consider,  as  bearing  on  the  question 
of  date  of  mailiug.^*^ 

Date. —  Experience  indicates  no  such  uniform  connection  between  tlie  date 
of  a  letter  and  the  time  of  its  mailing  as  to  raise  an  inference  that  a  letter 
was  posted  on  the  day  of  its  date.'^ 

When  Mailing  is  Complete. —  A  letter,  or  other  postal  matter  delivered  to 
a  railway  postal  agent  while  on  duty  "^  or  to  a  mail  carrier  while  engaged  iii 
official  business ^^  is  duly  mailed.  Deposit  in  a  post-office  or  in  a  letter  box 
provided  by  government  for  the  purpose  and  as  part  of  the  work  of  collecting 
letters  '^  has  the  same  eifect.     In  either  case  the  mailing  is  complete. 

'*  Due  Course  of  Mail,'* — To  raise  an  inference  or  prestuuptiou  of  the  re- 
ceipt of  mail  matter  at  any  particular  time,  it  must  be  shown  not  only  that  it 
was  properly  mailed  "**  but  also  as  to  what  is  the  usual  course  of  mail  betweeu 
the  place  of  mailing  and  the  place  of  receipt."®  The  inference  is  that  the  mail 
matter  was  delivered  in  due  course  of  post:^"  In  many  cases,  the  subject  is  not 
one  which  the  court  and  jury  will  treat  as  one  covered  by  the  common  knowl- 
edge of  the  conmiunity.^^  The  tribunal  cannot  know,  as  matters  of  notoriety, 
the  running  time  of  trains  betweeu  places,**^  the  number  of  mail  trains  within 
a  given  time  ^^  or  other  facts  involved  in  such  an  inquiry'. 

Receiving  Postmark.—^  The  date  of  delivery  cannot  be  inferred  from  the 
postmark  of  the  receiving  office.®^ 

81.  Bishop  V.  Covenant  Mut.  L.  Ins.  Co., 
5  Mo.   App.  302    (1900);   2  Chamb.,  Ev.,  § 
lOGl,  n.  4,  and  ca^es  cited. 

88.  Early  v.  Preston,  1  Patt.  &  H.  (Va.) 
228  ( 185.3);  Wiggins  v.  Burkham,  10  Wall. 
(U.  S.)   129,  19  L.  ed.  S84  (1869). 

83.  Wiggins  v.  Burkham,  supra. 

84.  Early  v.  Preston,  supra. 
Practical    Sngrsrestions. —  In    proving    the 

mailing  in  a  large  oflice  it  may  be  necessary  * 
to  put  on  the  clerk  who  wrote  and  addressed 
the  letter  and  in  addition  the  office  bov  or 
other  clerk  who  actually  put  it  in  the  mail. 
Counsel  should  not  forj^et  to  ask  whether  the 
envelope  had  printed  on  it  the  name  and  ad- 
dress of  the  addressor  and  a  direction  to  the 
postmaster  to  return  it  if  not  called  for 
within  a  certain  period  and  whether  it  ever 
was  returned.  The  clerks  need  not  remember 
whether  this  particular  was  actunlly  written 
and  mailed,  but  it  will  be  sufficient  for  them 
to  testifv  from  their  notes  that  the  letter  was 
piven  them  to  write  and  mail  and  that  they 
know  that  all  letters  ao  given  them  were 
written  and  mailed.    See  supra,  §  425. 


72.  New  Haven  County  Bank  v.  Mitchell, 
supra. 

73.  Shelburne  Falls.  Xat.  Bank  v.  Towns- 
ley,  102  Mass.  177,  3  Am.  Rep  445  il869). 

74.  Phelan  v.  Xorthwestern  Mut.  L.  Ins. 
Co.,  supra;  Uhleman  v.  Arnholdt,  etc.,  Brew- 
ing Co.,  53  Fed.  485  ( 1893) , 

75.  Watson  y.  Richardson,  1 10  Iowa  673,  80 
N.  W.  407    (1899). 

76.  Pearce  v.  Langfit,  101  Pa.  607,  47  Am. 
Rep.  737  (1882). 

77.  Casco  Xat.  Bank  v.  Shaw,  79  Me.  376, 
10  Atl.  67,  1  Am.  St.  Rep.  282  (1887)  ;  Mc- 
Coy V.  New  York,  46  Hun  (N.  Y.)  268 
(1887). 

78.  Phelan  v.  Northwestern  Mut.  L.  Ins. 
Co.,  supra:  Uhlman  v.  Arnholdt,  etc.,  Brew- 
ing Co.,  snpra. 

79.  Boon  v  State  Ins.  Co.,  37  Minij.  426, 
34  N.  W.  902   (1887). 

80.  Sherwin  v.  National  Cash  Recrister  Co., 
5  Colo.  App.  102,  38  Pac.  392  (1894);  Iro- 
quois Furnace  Co.  v.  Wilkin  Mfg.  Co ,  181  HI. 
.582,  .54  N.  E.  987  (1899) ;  AuguaU  v.  Vienna, 
21  Me.  298  (1842);  Bachman  v.  Brown,  56 
Mo.  App  396  ri894) ;  2  Chamb.,  Et.,  §  1061, 
n.  3,  and  cases  cited. 
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§  427.  [loftfeaces  of  Begplarity] ;  Seb^ttal  of  Inference  of  Beceipt  from 

Mailing.***'* —  Evidence  rebutting  the  inference  of  receipt  from  mailipg  may  be 
of  several  kinds.  The  person  to  whom  the  mail  matter  is  addressed  may  testify 
that  he  did  not*  in  point  of  fact,  receive  it  at  all  ^^  or.  if  he  did  receive  it,  that 
it  was  delivered  tu  him  later  than  it  should  have  been.^^  He  may  also,  as  a 
matter  of  cours(%  covruborate  his  denial  by  other  evidence,  as  that,  by  the 
custom  of  the  receiving  office,  the  mail  was  delivered  to  another  person.**®  The 
need  of  corr<»l»orqting  arises  from  the  fact  that  a  bald  denial  of  receipt  is 
not  convincing  in  itself  but  should  be  reinforced,  if  possible,  by  some  adequate 
explanation,**®  e.g.,  some  uncertainty  in  the  proof  of  mailing  and  regularity 
in  transmii^sion  at  a  particular  time.®"  His  simple  inability  to  recollect  whether 
the  letter  or  other  matter  was  or  was  not  received  ®^  a  vague  impression  that 
it  was  not,"^  do  not  produce  a  strong  probative  eflFect  in  rebuttal  of  the  inference. 
The  statement  that  no  such  letter  appears  on  his  office  files  ®^  or  among  the 
papers  of  a  deceased  person  to  whom  it  was  addressed,®^  stand  in  the  same 
position. 

iSame;  Probative  Force  of  Inference  of  Receipt  from  Mailing;  Request  for 
Return, —  Thfe  force  of  the  inference  of  receipt  from  mailing  is  greatly  in- 
creased bv  failure  of  the  sender  to  receive  some  notice  of  the  non-deli  very  of 
the  article  in  (jucstion  in  response  to  a  printed  request  on  the  envelope  for  its 
return,  in  such  an  event,  to  his  address  which  is  given,  in  this  Avay,  to  the 
postal  aulhoriiies.®'*     In  case  of  a  failure  to  receitre  back  a  letter  bearing  such 


85.  2  Cbamberlajne,  Evidence,  §§  1062- 
1067. 

86.  Fleming  v  Evans,  i)  Kan.  App.  S5S,  61 
Pac.  503  (li»0O);  National  Masonic  Ace 
Aaaoo.  v.  Huir.  57  Neb.  4:i7,  77  N.  VV.  1098 
(1S»9);  Howard  v  Daly,  01  X.  Y.  :3«2,  19 
Am  Bep-  28.')  « 187.'>)  ;  2  Chamb.,  Ev..  §  1062, 
n.  1,  and  oai^es  cited. 

87.  I^ai'hnuin  v.  Brown,  o6  Mo.  App.  396 
( 1894 ) ;  National  ^lasonic  Ace.  Assoc«.  v. 
Burr,  supra. 

88.  Scbutz  V,  Jordan,  141  U.  S.  213,  11  S 
Ct.  906,  3o  L.  ed.  70r>   (1891). 

89.  (\.  S.  Uotb  Ciotbin^  Co.  v.  Main  S.  S. 
Co.,  8S  N.  Y.  .<5npp.  987.  44  Misc.  2-37  (1J)04>  : 
Fleming;  v.  KvauH,  supra:  2  Cbanib ,  Ev., 
§  1062,  n.  4,  and  case>4  cited. 

90.  Ilolison  V.  C^ucen  Ins.  Co..  2  Ohio  S.  &  C 
PI    Dec    47.>.  2  Ohio  X.  P.  296   (1803). 

91.  Pioneer  Sav..  otc«  Co  v  Thompfion,  115 
Ala.  552.  22  So.  oil  1 1897)  :  Af^hlev  Wire  Co. 
V.  Illinois  Steel  Co.,  .supra;  Austin  v.  Hol- 
land, sttpra:  2  Chamb.,  Ev ,  §  1062,  n.  7,  and 
capes  cited. 

98.  Id. 

9S.  Guar  v.  Stark  (Tenn.  Ch.  App.  1896), 
36  S.  W.  149. 


94.  Sabre  v.  Smith,  62  X.  H.  663  (1883). 
But  see  Hastings  v.  Brooklyn  L.  Ins.  Co., 
supra. 

Inzerence  of  Eegularity  of  Constant  As- 
sistance.—  The  presumption  of  the  receipt 
from  mailing  being  one  of  fact,  it  results  that 
whatever  evidence  is  submitted  in  rebuttal, 
the  original  inference  still  maintains  its  in- 
trinsic probative  effect.  Marston  v.  Bigelow, 
130  Mass.  45,  22  N.  E  71,  6  L.  R.  A.  43 
(1889);  Sutton  v.  Corning,  69  X.  Y.  Supp. 
670,  59  App.  Div.  589  (1901).  Tt  follows 
that  while  it  is  certainly  incumbent  upon  the 
party  having  the  burden  of  evidence  ($1  402 
et  serf. :  2  Chamb.,  Ev.,  §§  967  et  seq. :  Hunt- 
ley V.  Whittier,  105  Mass  391.  7  Am.  Rep. 
5.36  (1870))  to  prove  the  fact  of  actual  de- 
livery of  the  letter  to  the  person  addressed, 
this  contention  is  at  all  times  aided  by  the  in- 
ference that  a  particular  letter  was  probably 
delivered  because  letters  so  transmitted 
usually  are.  Marston  v  Bigelow,  supra;  2 
Chamb.  Ev ,  §  1063. 

95.  Sherwin  v.  National  Cash  Register  Co., 
5  Colo.  App.  162.  .18  Pac.  .392  (1894):  Baker 
▼.  Temple,  160  Mich.  318,  16  Detroit  Leg.  N. 
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a  request  the  inference  of  its  receipt  by  the  sendee  is  said  to  become  "  well- 
nigh  conclusive."  ^ 

Corroboration, —  Finding  the  letter  in  possession  of  the  addressee,*^  his 
agent  or  principal  '****  naturally  corroborates  the  inference  that  it  was  duly 
transmitted.  His  refusal  to  admit  or  deny  receipt'*^  or  other  relevant  con- 
duct on  his  part  ^  may  strengthen  the  presumption  against  the  addressee  of  the 
letter  almost  to  a  moral  certainty.* 

Presumption  of  Law. —  In  certain  branches  of  the  substantive  law,  for 
example,  that  relating  to  the  protc^st  of  negotiable  paper,  or  in  other  cou- 
.nections  where  co^lStructive  notice  is  required,  or  deemed  sufhcient,  this  in- 
ference of  fact  of  receipt  from  mailing  has  been  given  the  prima  facie  foi-ee 
of  a  presumption  of  law.**  Unless,  therefore,  there  is  atiirmative  evidence  of 
non-Jeliverv,"*  or  circumstances  likely  to  cause  unus^ual  delay  or  other  reasonable 
matter  is  shown,  not  to  follbw  this  inference  is  against  the  evidetice  and  ground 
is  furnished  tor  a  new  trial/'  Whether,  in  cases  where  actual  notice  is  required 
as  in  case  of  creditors  of  a  firm  at  the  time  of  dissolution,  such  notice  will  be 
prima  facie  inferred  from  mailing,  other  conditions  being  fulfilled,  will  be 
regarded  as  a  presumption  of  law,  is  in  doubt.*** 

Presumption  of  Law  Denied. —  It  has  been  explicitly  denied  that  there  is 

presumption  of  law.  Wiliiama  v.  Cilver, 
sufn-a 

3.  II  444  et  seq.:  2  Chamb ,  Ev ,  Hi  10S2 
et  seq.  Iroquois  Furnaie  Co  v.  Wilkin  Mfg. 
Co.  181  111.  582,  54  X.  E.  J»87  (18fll»)  ;  Hunt- 
ley V.  Whittier.  105  Mass.  :«>1,  7  Am.  Rep 
336  (1870:)  2  Chamb.,  Ev .  §  106(1,  n.  1,  and 
cases  cited 

4.  Pitts  V.  Hartford  L.,  etc..  Ins.  Co.,  supra; 
New  York  Home  Ins.  Co  v.  Mftrple,  1  Ind. 
App.  411,  27  y.  E.  6.13  (1800);  McDowell  v. 
JEtna  Ins  Co.,  164  Mass  444.  41  X.  E.  665 
(1895)  ;  Ackley  v.  Welch.  86  Hun  178,  32  X. 
Y.  Supp  577  (1805)  :  Small  v.  Prentice.  102 
Wis  256.  78  X.  W.  415  (1809):  2  Chamb., 
Ev ,  §  1066.  n.  2.  and  cases  cited 

5.  Russell  V.  Buckley,  4  R  I.  525  (1857)  : 
Oaks  V.  Weller.  10  Vt.  63  (1844)  Should 
affirmative  evidence  of  non-deliverv  be  offered 

■ 

the  addressee  is  entitled  to  have  it  considered. 
Kin^Iand  T^nd  Co  v.  Xewman.  36  X.  \. 
Supp.  060,  1  App.  Div  I  (1806).  The  post- 
mark of  a  letter  containing  a  notice  of  pro- 
test of  a  promissory  note  '*  is  evidence  that 
the  letter  was  mailed  and  sent,  rather  than 
that  it  was  merely  put  into  the  post-office. 
New  Haven  County  Bank  v.  Mitchell.  15  Conn. 
206  <1842). 

6.  \otmpv  Clapp.  147  111.  176.  100  (1892). 
That  it  is  not  so  to  lie  re^rded.  see  Kenney 
v.  Altvater,  77  Pa.  34  (1874).     See  also  Eck- 


1092,  125  X.  W.  63  ( 1010)  ;  Matter  of  Wiltse, 
25  X    Y.  i<upp  733,  5  Misc.  105  (1803)  :  Hed 
den  V.  Roberts.  134  Mass  38,  45  Am.  Uep.  270 
( 1883) ;  2  Chamb.,  blv.,  §  1064,  n.  1,  and  cases 
cited. 

96.  Jensen  v.  McCorkell,  154  Pa  323,  26 
Atl.  366,  35  Am.  St.  Kep.  843  (1893). 

97.  Possession  of  one  enclosnre  leads  to  the 
conclusion  that  all  the  enclosures  have  lieen 
received.  Melvin  v.  Purdy,  17  X.  J.  L.  162 
(1839). 

98.  Blodgett  v.  Webster,  24  X.  H.  91 
(1861). 

99.  Woodman  v.  Jones,  8  N   H.  344  (1836) 

1.  Bell  V.  Hardv.  9  La.  Ann.  547  (1854); 
Lawrence  Bank  v.  Raney.  etc..  Iron  Co ,  supra. 

2.  Pitts  V.  Hartford  L,  etc.,  Ins.  Co.,  66 
Conn.  376,  34  Atl  95.  50  Am.  St.  Rep.  96 
(1895)  ;  2  Chamb.,  Ev.,  §  1065,  n.  5,  and  cases 
cited. 

Statutory  Recognitioii. —  The  inference  has 
been  recogrni/ed  by  statute  as  valid  in  several 
jurisdictions.  Stockton  Combined  Harvester, 
etc ,  Works  v.  Houser,  100  Cal  0.  41  Pac.  800 
(1805):  Williams  v  Cilver,  30  Or  3.37.  64 
Pac  763  (1001).  V^Tiile  the  two  statutes  of 
California  and  Oregon  are  practically  identi- 
cal in  terms,  in  the  former  state  the  inference 
is  one  of  fact.  Grade  v.  Mariposa  County. 
132  Cal.  75.  64  Pac.  117  (1001).  In  Orejron, 
the  legislature  is  held  to  have  laid  down  a 
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au}'  presumption  of  law  to  the  effect  that  mailing  undez  proper  conditions  is 
prima  facte  evidence  of  receipt.^  In  other  words,  it  has  been  held  that  the 
jury  may  latiuuaJly  tind  in  many  cases  that  the  inference  has  a  prima  facie 
value.  The  law  does  not,  however,  it  is  said,  require  the  judge  to  rule  that 
tbc  inference  ha.s,  until  ^  actual  evideuce  of  receipt  is  produced,  a  prima  facie 
farce  on  which  the  jui'y  are  justified  in  acting. '^ 

§  428.  [Inferences  of  Regularity] ;  Inference  Bebuttable.^'^ —  That  the  pre- 
sumption is  rebuttable  ^^  is  implied  in  the  very  fact  that  it  is  a  presumption.  As 
against  the  positive  evidence  of  the  addressee  that  the  mail  was  never  received, 
the  inference  that  a  letter  addressed  to  one  on  a  given  street  in  a  populous  city, 
without  addition  of  a  street  number,  must  have  reached  him  cannot  prevail.^^ 
Indeed,  as  against  positive  evidence  of  non-receipt,  the  inference  may  at  times 
appear  devoid  of  probative  weight,  i.e.,  seem  to  be  reduced  to  the  weight  of  an 
administrative  assumption.^'' 

§  428.  [Inferences  of  Begnlarity];  Telegrams;  Statutes.^^ — Experience  has 
shown  the  existence  of  such  uniformity  in  conducting  the  business  of  telegraphic 
communications  as  to  give  rise  to  a  probable  though,  of  course,  rebuttable,^ 
inference  of  the  fact  that  a  properly  addressed  telegraphic  message  *®  delivered 
to  the  company  for  transmission  "  reached  its  destination  **  without  unneces- 


erly  v  Alcorn,  02  Miss.  228  (1S84);  Van 
Uoren  v.  Liebman,  H  N.  Y.  Supp.  76ft  [  18»0)  ; 
Austin  v.  Tlolland,  tupra;  2  rhamb.»  ETv., 
§  1066,  n  5,  and  cases  cited.  1'he  proliative 
force  of  a  presumption  of  law  has  lieen  at 
times  accorded  to  this  inference  of  fact  in 
proof  of  actual  receipt.  Merchants'  Exch. 
(o.  V.  Sanders,   74  Ark.    16,   84  S.   W.   786 

7.  Continental  In«.  Co.  of  New  York  v 
Har^ove,  131  Ky.  837,  116  S.  ^V.  256  i  U)09)  ; 
Campbell  v.  Gowans,  35  Utah  268,  100  Pac. 

m  (1009). 

8.  De  Jamette  v.  McDaniel,  93  Ala.  215 
(1890);  German  Kat.  Bank  v.  Bums,  12 
Colo.  539  (l<i89). 

9.  Hastings  v.  Brooklyn  L.  Ins.  Co.,  138 
N.  Y.  473  (1893):  Huntley  v.  Whittier, 
wpra;  Austin  v.  Holland,  aupra ;  2  Chamb., 
Ev.,  1 1067,  n.  4.  See.also,  Rckerly  v.  Alcorn. 
62  Miss.  228  (1884) :  National  Bank,  etc .  v. 
McManigle,  60  Pa.  156,  160  (1871). 

10.  2  Chamberlayne,  Evidence,  §  1068. 

11.  Hamilton  v.  Stewart,  108  Oa.  472,  34 
^  E.  123  (1899):  Meyer  v.  Krohn,  114  HI. 
^^"4,  2  N.  E.  495  (1885) :  Huntley  v.  WTiit- 
^iw,  wpra;  Eckerly  v.  Alcorn,  tnipra ;  Hurley 
'■  OU'ott,  198  N.  Y   132,  91  N  R.  270  (1010). 

T?  indir.  119  N.  Y.  Supp.  430,  lU  App  Div. 


631  (1909);  Jensen  v.  McCorkell,  8upra;  2 
Chamb.,  Ev.,  §  1068,  n.  1,  and  cases  cited. 

12.  Cagliostro  v.  Indelli,  102  N,  Y.  Supp. 
918,  53  Misc.  44  (1907). 

18.  Beeman  v.  Supreme  Lodge,  Shield  of 
Honor,  215  Pa.  627,  64  Atl.  792  (1906).  It 
is  not  necessary  that  non-receipt  should  be 
proved  by  a  preponderance  of  the  evidence. 
Judge  V.  ^[asonic  Mut.  Ben.  Assoc.,  30  Ohio 
Cir    Ct.  R.  133   (1907) 

14.  2  Chamberlayne,  Evidence,  §  1069. 

16.  Eppinger  v.  Scott,  112  Cal.  369.  42  Pac, 
301,  53  Am.  St.  Kep.  220  (1896).  Whether 
the  inference  in  any  given  case  has  been  re- 
butted is  for  the  jury.  Lonjf  Bell  Lumber 
Co.  V  Xyman,  145  Mich.  477,  13  Detroit  Leg. 
N.  557,  i08  N.  W.  1019  (1900). 

Proof  of  delivery  of  an  altered  telegram 
estahlinhes  prima  fn^ie  the  negligence  of  the 
company  and  puts  on  it  the  burden  of  prov- 
ingr  that  it  was  not  ncfflieent.  Baily  v.  West- 
em  Union  Telesrraph  Cd..  227  Pa.  522,  76  Atl. 
736,43  L.  R   A.   (X.R.)  502  (1910). 

16.  Eppineer  v.  Scott,  supra.  See  also, 
Flint  V.  Kennedy,  33  Fed.  820    (1888) 

17.  Some  evidence  has  been  required  that 
the  mes«»asre  reached  the  receivinff  oflRce. 
State  V.  Gritzner,  134  Mo.  512,  36  S.  W.  39 
(1896). 

18.  Breed  v.  Central  City  First  Nat.  Bank, 
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eary  delay.  The  inference  becomes  greatly  strengthened  by  failure  on  the 
part  of  the  addressee  to  improve  an  obvious  opportunity  ^*  of  denying  the 
receipt  of  the  message. 

So  it  will  be  presumed  that  statutes  are  regularly  passed  *'  and  are  con- 
stitutional.^^ 

§  430.  [Omnia  Contra  Spoliatorem.^^ —  The  inferences  from  experience, 
grouped  under  the  general  maxim  Omnia  praesummUur  contra  spoliatorem  **' 
are  dealt  with  by  the  administrative  procedure  of  the  courts  upon  a  double 
basis,  lu  other  words  the  same  traiisacriou  is  regarded  from  two  distinct  points 
of  view.  JSpoiiation  may  be  treated,  (1)  kigically,  as  a  deliberative  fact;  (^2) 
from  the  administrative  standpoint,  as  an  insult  to  the  court.  The  presump- 
tion from  spoliation  except  in  continental  Europe,^^  is  not  conclusive.*^ 

^Secret  Of^  eases. —  Where  the  perpetrator  of  a  civil  wi'ong  has  proceeded  by 
stealth  or  secrei\v,  a  court  will  require  less  proof  from  the  complaining  party.-'* 

Uebutiable. —  Any  inference  from  spoliation  is  rebuttable.^"  The  assign- 
ment of  a  false  reason,  however,  for  a  failure  to  testify  or  produce  other  wit- 
nesses or  evidence  may  in  itself  give  rise  to  an  inference  of  fabrication.*^ 

Value  and  Daniayes. —  All  presumptions  are  indulged  in  against  the  partv 
who  having  full  evidence  as  to  the  value  of  an  article,  fails  or  declines  r%» 
produce  it  to  the  court.  Where  the  actor,  for  example,  omits  to  prove  wha: 
he  knows  to  be  the  value  of  an  article  the  lowest  possible  within  the  evidence 

6  Colo.  23.')  I  IHS2V;  Long  BeU  Lumber  Co.  v.  Livingistone  v.  Newkirk,  3  Johns.  Ch.  (X.  Y. » 
Myman,  supra;  Perry  v.  Cierman- American  312  (1818);  Harris  v.  Honenlierg.  43  Conn. 
Bank.  53  Xeb.  89,  73  N'.  \V.  538,  68  Am.  St.  2-i  1 1875)  ;  2  Chamb.,  Ev ,  §  1070,  n.  1,  and 
Hep.   .503    ( 1807 »  :    Oregon   Steamship  Co.   v.  cases  cited. 

Otis.  100  X.  V.  446,  3  X   E.  485,  33  Am.  Rep.  24.  2  ('haml)erla\Tie.  Evidence.  §  1078b. 

221   (188.5)  :  2  Chamb.,  Er.,  §  1069,  n.  4,  and  25.  Thompson    v.    Thomp«<on,    9    Ind.    32.'^ 

cases  cited  (1^57).     As   to  the   Ensriish   rule  in   equity. 

19.  Oregon  Steamship  Co.  v.  Otis,  supra.  see  2  Chamb.,  Ev.,  §   1070,  n.  3,  and  cases 

20.  According  to  the  weight  of  authority  it  cited. 

will  l)e  presumed  that  all   the  requirement!*  26.  2  Chamb..  Ev.,  §  1070,  n.  4. 

of  the  constitution  have  been  followed  in  pass-  27.  Lowe    v.    Massey.    62    111.    47    (1871  >: 

ing  a  statute  unless  the  journal  affirmatively  Miami,  etc..  Turnpike  Co.  v    Baily^  37  Ohio 

shows  the  contrary      So  where  a  bill  is  parsed  £>t.   104    (1881);   The  Olinde  Rodriguez,    174 

and  the  journal  does  not  show  that  it  has  had  U.    S.    olO.    10   S.    Ct.    8.51.   48    L    ed.    10«-5 

three  readinirs  as  required  on  three  separate  (1808)  :  2  Chamb..  Ev..  g  1070,  n.  5,  and  case:^ 

days  but  is  silent  on  the  matter,  the  court  cited. 

pre<8umes  that  the  requirement  has  been  com-  28.  Thus,  for  example,  where  the  accused 

plied  with.     Re  Drainage  District.  26  Idaho  has  relied  ou  his  alleged  unsound  condition  of 

311.    H3   Pac.   200.   L.   R.    A.    101.5    A   1210  health,  and  not  his  constitutional  riehts  as  a 

( lf»U  J .  reason  for  failing  to  testify  in  hi«  own  behalf. 

21.  A  ststuto  f  vinsr  rates  is  presumed  to  be  if  the  jurv  found  that  his  condition  did  not 
constitutional  like  other  statute*?.  State  v.  prevent  him  from  testifvintr.  they  could  infer 
Adams  Express  Co .  85  Xeb.  25.  122  N".  W.  that  he  cmild  not  truthfully  denv  the  impor- 
601.  42  T..  R.   \    fX.  S.)  f^06  (lOOOK  tant  facts  bearing  upon  the  question  of  his 

22.  2  Cbamberlayne.  Evidence.  §§  1070.  guilt.  State  v.  Skillman.  76  N.  J.  L.  4M, 
1070a.  70  Atl.  88  (1908). 

23.  Bush  v.  Guion,  6  La.  Ann.  797  (1851) ; 
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will  be  assumed  ("presumed^')  to  have  been  involved.*®  Where,  however, 
tlie  other  party  suppresses  or  conceals  the  decisive  evidence  as  to  value,  it  will 
be  assumed  that  the  article  was  of  the  highest  price  possible  under  the  facts 
shown.'" 

Damages. — Probably  the  most  conspicuous  application  of  this  rule  is  to 
the  matter  of  damages,  hi  general,  where  the  best  proof  of  actual  damage 
is  removed  by  the  act  of  the  offending  party,  he  will  be  mulcted  in  the 
highest  prices,  or  other  elements  of  damage,  which  the  evidence,  as  given,  will 
fairly  warrant.'*^  In  the  same  way,  one  who  wrongfully  negotiates  a  note  is 
liable  for  its  full  face  value;  '^*  aud  one  who,  when  a  draft  is  presented  to  him 
for  acceptance  destroys  it,  is  equally  liable  as  if  he  had  formally  accepted  it.** 
The  presumption,  however,  can  properly  be  applied  only  to  such  facts  as  are 
established  in  the  evidence.*^ 

Confusion.'-^  So,  in  case  of  a  deliberate  confusion  of  the  goods  of  one  who 
seeks  to  conceal  their  identity  by  mingling  them  with  those  of  another,  all  in- 
tendments are  made,  by  way  of  damages  or  otherwise,  in  the  latter's  favor.** 
The  actual  facts  and  range  of  spoliation  should  be  clearly  established.*^ 

§  431.  [Omnia  Contra  Spoliatorem] ;  Spoliation  a  Deliberative  Fact.*^ —  It  will 
l>e  noticed  that  these  inferences  of  fact  drawn  from  the  fabrication  or  sup- 
pression of  evidence,  both  of  which  are  comprehended  under  the  term  spolia- 
tion, are  rather  of  a  deliberative  than  of  a  directly  probative  nature.  In  other 
words,  their  function  is  rather  to  test  the  weight  of  the  evidence  furnished 
than  to  furnish  it.  Its  result  is  not  directly  to  enliance  the  probative  value 
of  the  facts  offered  by  the  other  side.*®  It  cannot  turn  assertion  *®  or  con- 
jecture into  proof. ^"     In  ease  of  documentary  evidence  suppressed   or  de- 


29.  2  C1iamb.»  £v.,  §  1070a,  n.  1,  and  cases 
I'lted. 

30.  Bailey  v.  Shaw,  24  N'.  H.  300  (1861)  ; 
( larke  v.  Miller,  4  Wend.  ( N.  Y.)  628  ( 1830)  : 
i  chamb.,  Ev.,  §  1070a,  n.  2.  and  cases  cit«d. 

31.  Downing  v.  Plate.  90  111.  268  (1878)  ; 
Preston  v.  Leif^hton.  6  Md.  88  (1854) ;  Barney 

V  Sweeney,  38  Wis.  381   (1S75). 

Sa.  Decker    v.    Matthews,    12    X.    Y.    313 

rHr>5) 

83.  Jenne  ▼   Ward,  2  Stark.  327  (1818). 
44.  Harris    v.    Rosenberg,    43    Conn.    227 
•  I»<75). 

35.  Ryder  ▼.  Hathaway,  21  Pick.  (Mass.) 
293  (1838) ;  Hart  v.  Ten  Eyck,  2  Johns.  Ch. 
108  (1816). 

36.  McReynolds  t.  McCord,  6  Watts  (Pa.) 
288  ( m37 ) .  Effect  of  fltippreserion  of  evidence 
of  indebtedness,  «ee  note.  Bender's  sd.,  47  N. 

Y  .556. 

37.  2  ChamberUiyne,  ETidenoe,  §|  1070b, 
I070d. 


38.  Duffy  V.  Jacobsen,  135  111.  App.  472 
(1907);  Meyer  v.  Minsky,  112  N.  Y.  Supp. 
860,  128  App.  Div.  589  (1908);  Stout  v. 
Sands,  56  W.  Va.  663,  49  S.  E.  428;  2  Chamb., 
Kv.,  §  1070b,  n.  3,  and  cases  cited. 

39.  Cooper  v.  Upton,  66  W.  Va.  401,  64  S. 
E.  &23  (1909). 

40.  Cartier  v.  Troy  Lumber  Co.,  138  111. 
533,  28  N.  E.  932,  14  L.  R.  A.  470  (1891)  ; 
Life,  etc.,  Ins.  Co.  v.  Mechanics'  F.  Ins.  Co., 
7  Wend.  (N.  Y.)  31  (1831);  Arbuckle  v. 
Temple,  65  Vt.  205,  25  Atl.  1095  (1892)  :  2 
Chamb..  Ev.,  §  ■1070b,  n.  5,  and  cases  cited, 
ft  has  been  held,  for  example,  that  the  mere 
failure  to  question  one's  own  witness  as  to  a 
certain  fact  will  not  relieve  the  other  side 
of  the  necessity  of  proTing  the  fact  affirma- 
tive! v.  if  material  to  his  case.     "  To  so  hold 

■ 

would  lie  substituting  conjecture  for  proof." 
Arbuckle  v.  Templeton,  9Upra.  See.  however. 
Sutton  V.  Davenport,  27  L.  J.  C.  P.  54  ( 1867) . 
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stroyed,  na  inference  as  to  contents  can  arise  where  direct  and  positive  evi- 
dence other  than  the  document  itself  is  produced  of  its  actual  contents.*^ 

Subjective  Relevancy, —  The  relevancy  of  spoliation  is  not  objective,  of  the 
world  of  physical  nature.  It  is  rather  subjective  *^  relating  to  the  domain 
of  morals,  it  operates,  in  most  instances,  bv  way  of  reducing  the  probativt? 
force  of  the  evidence  actually  produced  by  the  spoliator ;  *'^ —  and  thereby,  in- 
directly, adding  both  to  the  relative  weight  and  also  to  the  absolute  force  of 
the  case  produced  by  his  opponent.''^  *^  It  is  certainly  a  maxim,  that  all  evi- 
dence  is  to  be  weighed  according  to  the  proof  which  it  was  in  the  power. of 
one  side  to  have  produced,  and  in  the  power  of  the  other  to  have  contradicted.'-  *^ 
The  inference  is  warranted  that  facts  not  produced,  but  known  to  the  party 
himself,  are  of  such  a  nature  that  they  would,  if  prodticed  to  the  tribunal^ 
have  disentitled  him  to  succeed  in  his  contention.**  This  is  an  inference 
to  be  taken  into  account  in  weighing  the  value  of  the  evidence  produced  ^^  and 
the  courts  have  felt  justified  in  assuming  the  existence  of  all  facts  which  the 
offending  party  mi^t  reasonably  be  assumed  to  have  known.*®  If  the  spoliat- 
ing party  has  the  affirmative  of  the  issue,  the  diminution  of  his  case  by  the 
unfavorable  inference  may  alone  be  su^cient  to  reduce  it  below  the  probative 
force  of  a  prima  facie  case.** 

Criminal  Cases. —  In  criminal  proceedings  the  same  inference  arises;  —  in 
many  cases,  accentuated  in  probative  force  by  the  very  obvious  interest  of  the 
accused  to'  produce  any  evidence  which  is  calculated  to  help  him.^^  Here 
also,  however,  the  force  of  the  inference  from  suppression  or  fabrication  is 
rather  of  deliberative  than  of  probative,  of  subjective  rather  than  of  objective, 
relevancv.^^ 

Modifying  Circumstances. —  If  all  the  constituent  facts  are  clearly  proved 


41.  Bott  V.  Wood,  66  Miss.  136  (1878); 
Miltenberger  v.  Croyle,  27  Pa.  170  (1856). 

42.  §  36,  supra ;  I  Chamb.,  Ev.,  §  56. 

43.  Boler  v.  Sorgenfrei.  86  N.  Y.  Siipp.  180 
(1904). 

44.  Del  Campo  v.  Camarillo,  154  Cal.  647, 
98  Pac.  1049  (1908);  Blackman  v.  Andrews, 
150  Mich.  322,  114  X.  W.  218,  14  Detroit 
Leg.  X.  709  (1907)  :  Beehil  v.  Fraae.  114  N. 
Y.  Snpp.  17,  129  App.  Div.  563  (1908):  2 
Chamb ,  Ev.,  §  1070c,  n.  3,  and  cases  cited. 

45.  Blatch  v.  Archer,  1  Cowp.  63  (1774). 
And  see  Wallace  v.  Harris,  32  Mich.  380 
(1875). 

46.  Kirkpatrick  v.  Allemannia  Fire  Ins.  Co., 
184  y  Y.  546,  76  X.  E.  1098  (1906)  ;  Ferrari 
V.  Intenirban  St.  Ry.  Co..  103  N.  T  Supp. 
134,  118  App.  Div.  1.56  (1907)  •  Rtendard  Oil 
Co.  V.  SUte.  117  Tenn,  618,  100  S.  W.  706, 
10* L.  P.  A.   (X.  S  )   1015   (1907  >. 

47.  East  St.  Louis,  etc.,  Ry.  Co.  t.  Altgen, 


112  in.  App.  471   (1904),  judg.  alTd  210  111. 
213.  71  X.  E.  377. 

48.  Gray  ▼.  Haig,  20  Beav.  219,  226  (1854) . 

49.  Where  a  party  produces  the  beat  evi- 
dence in  his  power,  no  unfavorable  inference 
arises  because  more  probative  evidence  ac- 
tually exists.  Shields  v.  Georgia  Ry.  &  Elec- 
tric Co.,  1  Oa.  App.  172,  67  S.  E.  980  (1907). 

60.  "  Vhere  probable  proof  is  brought  of  a 
state  of  facts  tending  to  criminate  the  ac- 
cused, the  absence  of  evidence  tending  to  the 
contrarv  conclusion  is  to  be  considered  — 
though  not  alone  entitled  to  mucli  weight; 
because  the  burden  of  proof  lies  on  the  ac- 
cuser to  make  out  the  whole  case  by  eubstan- 
tive  evidence."  Com.  v.  Webster,  5  Cash. 
(Mass.)  316  (1860). 

51.'  Thus,  the  nonproduction  of  a  witness 
presumptively  able  to  explain  the  circum- 
stances colnstituting  a  prima  facie  case  against 
a  defendant  may  be  considered  by  the  jury  in 
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by  the  unooutroverted  evidence  of  others  and  thereupon  establish  a  sufficient  case 
for  the  fraudulent  or  spoliating  party,  his  own  adverse  opinion  as  implied  in 
lying,  fabrication  or  suppression,  is  entitled  to  no  particular  weight.*^ 

S  432.  [Omnia  Contra  Spoliatorem] ;  Spoliation  as  an  Insult  to  the  Court. —  It  is 
quite  possible  to  regard  spoliation  not  only  as  a  deliberative  fact  but  as  con- 
stituting a  serious  contempt  of  court.  The  sounder  view  of  judicial  admin- 
istration seems  to  be  to  the  effect  that  the  situation  as  developed  should  not 
be  extended  beyond  its  logical  Ix^arings  and  that  a  litigant  ought  not  to  be 
deprived  of  his  legal  rights  by  refusing  to  receive  other  and  relevant  evidence, 
in  his  favor/*^  unless,  indeed,  the  jury  would  not,  as  a  matter  of  reason,  be 
justiiied,  after  the  disclosures,  in  acting  favorably  upon  it. 

• 

§  433.  [Omnia  Contra  Spoliatorem] ;  Fabrioation ;  Witneiiei.^^ —  A  mere  con- 
flict of  evidence  among  a  party's  witnesses  will  not  authorize  an  inference  of 
fabrication  or  attempt  to  mix^lead-^'  Possibly  the  fabrication  of  oral  testimony 
lacks  an  element  of  deliberateness,  in  the  average  instance,  which  makes  the 
inference  a  trifle  less  strong  than  in.  case  of  documentary  proof.  Still,  the 
presumption  possesses  great  probative  force'*  even  where  the  party  goes  no 
further  than  to  use  improper  influence  or  pressure  to  induce  a  witness  to 
testify  in  his  favor  bevond  the  truth  of  the  case.'*^  "  Evidence  of  the  fact  of 
an  attempted  subornation  is  admissible  as  an  admission  by  conduct  that  the 
party's  cause  is  an  unriirhteous  one."  ^^ 

Bribery. —  Bribery  of  witnesses  furnishes  a  common  instatice  of  the  applica- 
tion of  this  rule.  Thus,  for  example,  a  charge  that  a  party  has  sought  to 
bribe  one  of  his  adversary's  witnesses  is  a  deliberative  fact  for  the  considera- 
tion of  the  jury.^*  Bribing  a  w^itness  to  testify  on  one's  behalf  naturally 
gives  rise  to  the  same  inference ;  '^  "  is  in  the  nature  of  an  admission  that 

weighing  the  effect  of  the  evidence  applicable  Kep.  849,  41  L.  R.  A.  845   (1898)  ;  2  Chamb., 

to  the  matter  in  dii»piite.    The  failure  to  pro-  Ev.,  §  1072,  n.  1,  and  cases  cited. 

<iiice  does  not,  however,  raise  any  presumption  False  AdmlMioiLS. —  When  admissions  are 

of  guilt  or  innocence.     State  v.  CaUahan,  76  offered  against  the  party  alleged  to  have  made 

V  ').  L  426,  69  Atl.  957  (1908).  them,  and  prove  to  be  fabricated,  that  facto 

52.  Kayssiguier  v.    Kourchy,  49   La.   Ann.  makes  the  evidence  weigh  against  the  party 

1827,  22  So   833   (1897) ;  Welty  v.  Lake  8u-  fabricating  them.     Christy  v   American  Tem- 

perior  Terminal,  etc ,  Co..   100  Wis.   128.  76  perance  Life  Ins.  Ass'n,  123  S.  Y.  Supp.  740 

>  \\\  1022   (1898):  2  Chamb.,  Ev ,  §  1070d.  (1910). 

58.  Stone  v   Sanborn,  104  Mass.  319,  6  Am.  67.  People  v.  Manon.  29  Mich   31   (1874) ; 

Ilfp   2.38    (1870);    Harris   v.   Rosenberg,   43  Taylor  v.  Oowninshield,  5  K.  Y.  I.eg.  Obs. 

Conn    227    (1875) :    Armory  v    Delamirie,   1  209  (1847)  :  2  Chamb..  Ev.,  §  1072,  n.  2,  and 

Hr.  505  (1722) ;  2  Chamb.,  Kv.,  §  1070e.  cases  cited 

54.  2  Chamberlayne,  Evidence.  §§  1071-  68.  Com.  v  Min  Ring,  202  Mass.  121.  88 
'^'72a.  N    E.  918   (1909)  :  Fulkerson  v.  Murdock.  53 

55.  Brown  v.  State,  142  Ala.  287,  38  So.  Mo.  App.  151  (1892> :  2  Chamb.,  Ev .  §  1072. 
2«H  il!»04) :  2  Chamb.  Ev ,  §  1071.  n.  3.  and  cases  cited. 

56.  Chicago  City  R.  Co.  v.  McMahon,  103  59.  Ferrari  v.  Intenirban  St.  R.  Co..  103 
•II  485.  42  Am.  Rep.  29  (1882V;  McTTugh  r.  N.  Y.  Supp.  134,  118  App.  Div.  1.55  (1907K 
McHngh,  186  Pa.  197,  40  Atl  410,  65  Am.  St.  eo.  Carpenter  v.  Willey,  65  Vt.  168  (1892). 
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the  cause  of  the  party  re8o;rtiug.to  the  bribery  of  witnesses  or  jurors  is  unjust, 
and  that  his  claim,  is  dishoiiest  and  unrighteo^is."  *^  It  is  carefully  to  be 
obsen'cd,  however,  that  as  is  &tate4  above  **^  the  inference  is  a  deliberative 
rather  than  a  directly  probative  one."'  "  Evidence  tending  to  show  that  a 
party  to  an  action  tried  to  bribe  a  witness  to  giv^  thUe  testimony  in  his  favor, 
although  collateral  to  the  issues,  is  competent  as  an  admission  by  acts  and 
conduct  that  his  Case  is  weak  and  liis  evidence  dishonest  *  *  *  Such  evi- 
dence is  for  the  consideration  of  the  'jury,  *  *  *  under  proper  instructions 
to  prevent  them  from  giving  undue  attention  to  the  collateral  master  to  the 
detriment  of  the  main  issue."  **  In  other  words,  such  an  attempt  is  not 
directly  probative,  i.e.,  it  affords  no  presumption  against  the  party's  evidence 
on  the  question  testified  to  by  the  witness  and  does  not  have  the  effect  of  gain- 
ing a  more  ready  admission  to  the  evidenfi^e  of  the  advearse .  party  on  that 
question,  but  is  merely  to  be  considered  in  weighing  the  evidence.*' 

§  434.  [Omnia  Contra  Spoliatorem] ;  Writings.*^ — An  inference  of  extreme 
evidentiary  cogency  arises  when  an  attempt  is  made  to  pervert  the  course  of 
justice  by  the  use  of  fabricated  written  evidence.*'^  The  force  of  this  is 
proportionate  to  the  strength  of  the  motive  which  must  have  prompted  the 
willingness  to  perform  such  morally  repellant  labor'*®  and  incur  the  legal 
risk  involved.**  In  an  admiralty  case  involving  liability  for  a  collision,  the 
court  held  that  the  production  of  a  fabricated  log  book  warranted  the  rejection 
of  the  testimony  which  it  was  brought  to  support.^^ 

Criminal  Cases. —  Should  a  party  in  a  criminal  case,  forge  a  document, 
whether  in  the  nature  of  a  record  book  of  account  or  other  important  or  con- 
stituent writing,  a  similar  adverse  inference  naturally  arises.''^ 

§  435.  [Omnia  Contra  Spoliatorem];  Suppression;  Witnesses;  Failure  to  Call.^^ 
—  To  smother  evidence  is  not  much  better,  morally  or  legally,  than  to  fabricate 

61.  Kidd  V.  Ward,  01  Iowa  371,  59  X.  W.  certificate  which,  if  genuine,  should  have  a 

279  (IS04).  genuiDe  seal,  is  stamped  with  a  false  one,  it 

68.  §  431,  supra;  2  Chaapb.,  £>r.,  §  1070b.  raises  a  very  strong  presumption  that. the  sig- 

68.  ^foriartty  v.  London,  etc.,  R.  Co.,  L.  R.  nature  is  false  "    People  v.  Marion,  29  Mich. 

2  Q.  B.  314  (is70)  :  2  Chamb.,  Ev.,  §  1072a,  31  (1874). 

n.  5.  68.  U.  S.  V.  Randall,  27  Fed  Cas.  No.  16,118, 

64.  Xowack  v.  Met.  St.  Ry.,  18«  N.  Y.  433,  Deady  524  (1869). 

60  N.  E.  32.  .^4  L  R.  A.  592,  82  .\m.  St.  Rep.  88.  Daniel    v.     De    Graffenreid,     14     Lea 

691    (1901);    Ferrari  v.  Tnterurban   St.  Ry.  (Tenn.)   885  (1884). 

Co.,  9upra:  2  Chamb..  Ev.,  §  1072a.  70.  The  Tillie,  7  Ben.  <IT.  8.)  382  (1874). 

68.  Brown  v.  State,  supra:  Ferrari  v.  Inter-  71.  McMeen  v.  Com.,  supra;  U.  S.  v.  Ran- 

urban  St  Ry  Co.,  svpra.  dall,  supra;  2  Chamb.,  Ev.,  §  1074. 

66.  2  Chamberlayne,  Evidence,  §§  1073,  7Xa.  2  Chamlierlayne,  Evidence.  §§  1075- 
1074.  1075e.    Presumptions     against     party     who 

67.  Winchell  v.  Edwards,  57  III.  41  (1870) ;  suppresses  evidence,  see  note.  Bender  ed .  127 
McMeen  v.  Com.,  114  Pa.  mo,  9  Atl.  878  X.  Y.  46.  Presumptions  from  — and  effect 
(1886)  ;  2  Chamb.,  Ev.,  §  1073,  n.  1,  and  of  —  destruction  or  suppression  of  evidenoe, 
cases  cited.  see  note.  Bender  ed.,  38  N.  Y.  501. 

lUse  Seal.^'*  If  it  is  Aown  tbai  a  sealtd 
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|{  72  it  Wlieire  a  part^  has  evidemo^  in'  his  pow^r  and  within  his  reach,  by 
which  he  may  repel  a  claim  or.  charge  dgainst  him,  and  omits  to  produce  it^ 
this  supplies  a  presumption  of  fact  that  the  charge  or  claim  is  well  founded* 
This  presumption  attaches  with  (more  force  in  cases  where  a  party,  having 
more  certain  and  satisfactory  evidence  in  his  power,  relies  upon  that  which 
is  of  a  weaker  or  more  inferior  nature/'  ^^  ]^v either  one  aoeused  of  crime^^ 
nor  a  party  in  a  civil  case  8hottld:^be  affected,  beyond  his  personal  connection 
with  the  transaction,  by  the  conduct  of  ill-advised  friends  or  other  persons 
in  suppressing  the  evidence  of  witnesses-  Only  when  a  party  himself  is  shown 
to  have  procured '.'  or  connived  at  the  absence  of  material  witnesses  will  he 
be  affected  by  the  inference  that  the  'evidence  is  withheld  from  the  court 
because  if  it  were  produced  it  would  injure  bis  caseJ*  Where  a  party  is  in 
no  way  called  upon  to  produce  a  witness,  no  adverse  inference  arises  from  his 
failure  to  do  soJ^  In  proportion  as  it  is  to  the  interest  of  the  party  to  submit 
the  evidence  of  an  available  witiiess,  the  JTiry.fire  entitled  to  infer  from  his 
neglecting  to  do  so  that  his  evidence,  if  produced,  would  not  be  favorable  to 
the  party.'*  On  the  contrary,  a, party  whose  opponent  has  failed  to  establish 
his  own  contention  to  the  extent  required  by  law,  has  no  need  of  further  evi- 
dence on  his  own  behalf.  His  failure^  therefore,  to  produce  witnesses  or  docu- 
ments which  are  within  his  power  or  control  giv^  rise  to  no  deliberative  in- 
ference against  him.^* 
Effect  of  Knowledge. —  In  the  first  place,  that  the  inference  should  arise 

79.  Bryant  v.  StiUwell,  24  Pa.  314  ilS55>.  App.  297    (1902).    The  admiBaibility  of  the 

73.  Savannah,  etc ,  By.  Co.  v.  Gray,  77  Oa.  testimony  ia,  however,  largely  a  question  of 

440,  3  S.  E   158  (1S86).  adminietration.    Wood  v.  Los  Angeles  Trac- 

71  State  V.  Huff,  1^1   Mo.  459,  61  S.  W.  tion  Co.,  1  Cal.  App.  474,  82  Pac.  547  (1905). 

900,  1104  (1900) ;  Deneane]^  v.  State,  58  Tex.  77.  Southern  Ry.  Co.  v.   Hobbs,   151   Ala. 

Crim.  624,  127  S.  W.  201  (191Q).  336,  43  So.  844  (1907)  ;  Tauger  v.  New  York 

75.  Minihan   v,  Boston    Elevated   Ry-  Co-,  City  Ry.  Co.,  104  N^  Y.  Supp.  681   11907). 
205  Maas.  402,  91  N.  E   414   (1910);  Moore  78.  Ferrari  v.  Interurban  St.  Ry.  Co.,  103 
T  State,  45  Tex.  Crim.  234,  75  S.  W.  497.  >».  V.  Supp.  134,  118  App    Div    155   (1907). 

76.  noffpr  V.  Oladden,  75  Ga.  5.32  M885>:  This  ia  true  of  a  witness  who  could  only 
Hausler  v  Com.  Rlactiric  Co.,  144  111  App.  643  corro>M>rj»tP  evidence  already  produced.  Rich- 
(1908),  jnd|?  afTd  88  N.  K.  561  ilOOO).;  ter  v.  Solomon.  104  N.  Y.  Supp.  405  (1907); 
Hodgins  v.  Hay  City,  156  Mich  6S7,  16  De-  IJreen  v.  Brooks,  215  Pa  492,  64  Atl.  672 
troit  le>j    X    222,    121    N'.   W.   274    11009);  (1006) 

Reiter  V  Ziesrler,  121  XV  Supp  .324  (1010)  :  In  a  criminal  case  it  has  lieen  held  that 

Moore  v.   Adems.  26  Okl.   48,    10»*   "Ptkc.   39^  the  reasons  .sriven  by  defendant V  coun!«el  for 

M910) ;  Oreeti  v.  Brooks.  215  Pa  402.  64  Atl.  the  fnilnre  of  the  accused  to  call  his  wife  and 

ft7*2  (1906) ;.  2  Chamb .  Ev..  $  1075^  n.  5,  and  daughter  as  witnesses  on  his  behalf  rannot  be 

tuses  cited.  controverted  by  the  prosecution.     Rpt.  v.  Hill, 

A  BelibcratlTe  Inference. —  Fnch  an  infer-  .36  N'^ovn  .<5coti«  R.  253  (1903),  citing  Com.  v. 

fuce.  however,  is  deliberative  rather  than  di  Roott.  123  Mass.  241    (1877). 

rwtly  prolwtivF  as  to  a  res  gestfp  fact     Kim-  79.  Sontheni  Express  Co   v.  B.  R.  Electric 

ball  V.  (VDell  &  Fddy  Co.  122  X    Y-  Bupp.  Co..  126  Oa.  472.  frU  S  K.  254  (1006) :  Cooper 

75.5  (iniO) .     Where  a  partv  has  failed  to  use  v  Upton,  6.=5  W.  Va.  401.  64  S  E.  .523  { 1000) , 

ft  deposition  available  to  him  the  same  infer-  2  Chamb.,  Ev.,  §  107fii,  n.  8,  and  cases  cited. 
«noe  arises.    Thompson  v.  Chappell,  '91  Mo. 
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it  must  be  shown  that  the  party  to  be  affeeted  by  the  inference  knows  that  he 
has  better  and  more  convincing  evidence  which  he  fails  to  produce^  and  is 
aware  that  such  fact  is  material  to  the  issue  between  the  parties.*^  It  is 
equally  necessary  that  the  party  alleged  to  have  suppressed  the  evidence  of  a 
witness  knows  or  could  ascertain  where  the  latter  is.  Even  if  a  witness  would 
be  valuable  if  secured,  it  must  appear  that  the  party  to  be  affected  by  the 
inference  could  have  procured  the  attendance  of  the  witness  by  the  use  of 
reasonable  diligence.**^  In  an  exceptional  degree,  an  omission  by  a  party  to 
produce  important  testimony  relating  to  a  fact  of  which  he  has  knowledge 
and  which  is  peculiarly  within  his  own  reach  and  control,  as  a  general  rule, 
raises  the  presumption,  open,  of  course,  to  explanation^®^  that  the  testimony,  if 
produced,  would  be  unfavorable  to  him  ®*  or  that  a  particular  fact  which  he 
could  show  if  it  existed  and  which,  if  he  could  prove  it,  would  be  very  much 
to  his  advantage,  is  not  established  because  it  does  not  exist. ^' 

Equal  Availability. —  It  is  said  that  no  inference  arises  against  a  party  from 
failure  to  call  a  material  witness  when  the  latter  is  equally  available  to  his 
opponent.**  It  is  not  sufficient,  however,  in  the  way  of  good  faith  to  the 
court,  for  a  litigant  to  produce  his  own  natural  witnesses,*^^  his  relatives,®* 
employees  ^^  and  persons  similarly  situated,  in  court  and  permit  and  even 
invite  the  other  side  to  undertake  the  dangerous  task  of  calling  them  himself. 

supra:  Johnston  v.  St.  Louis  &  8.  F.  R.  Co., 
160  Mo.  App.  304,  130  S.  W.  413  (1910). 

86.  Aragon  Coffee  Co.  v.  Rogers,  105  Va. 
61,  52  S.  E.  843  (1006);  Despard  v.  Pearcy, 
«5  W.  Va.  140,  63  S.  E.  S71  (1909).  Where 
a  friendly  witness  knows  exculpatory  facts  if 
any  one  does,  a  failure  to  call  him  suggests  an 
inference  that  such  facts  do  not  exist.  An- 
derson V.  Cumberland  Telephone  &  Telegraph 
Co.,  86  Miss.  341,  38  So.  786  (1905). 

•6.  Scovill  V.  Baldwin,  27  Conn.  3ie 
(1858);  Princeville  v,  Hitchcock,  101  in. 
App  588  ( 1901 ) :  Farmers'  Bank  v.  Worth- 
ington.  145  Mo.  91,  46  8.  W.  745  (1898); 
In  re  Darrow's  Estate,  118  N.  Y.  Supp. 
1082,  64  Misc.  224  (1909)  ;  Daggett  ▼.  Cham- 
plain  Mfg.  Co.,  72  Vt.  332.  47  Atl.  1081 
(1900);  2  Chamh.,  Ev..  §  1075b,  n.  1,  and 
cases  cited. 

87.  Western,  etc.,  K.  Co.  v.  Morrison,  102" 
Ga.  319,  29  S.  E.  104.  66  Am.  St.  Rep,  173. 
40  L.  R.  A.  84  (1897) ;  Kenyon  v.  Kenyon,  88 
Hun  211,  34  N.  Y.  Supp.  720  (1895).' 

88.  Carpenter  v.  Pennsylvania  R.  Co.,  43^ 
^.  Y.  Supp.  203.  13  App!  Div  328  (1897): 
People  V.  Hovey.  92  N.  Y.  654  (lft83). 

89.  Western,  etc.,  R  Co.  v.  Morrison, 
svpra:  .\iichi<ran  Cent  R.  Co.  v.  Butler,  28 
Ohio  Cir.  Ct.  459  (1902). 


80.  Davis  v.  State,  4  Ga.  App.  441,  61  S.  E. 
84^   (1908). 

81.  Rochester  German  Ins.  Co.  v.  Monu- 
mental Sav.  Ass'n,  107  Va.  701,  60  S.  E.  93 
(1908). 

82.  Naughton  Co.  v.  American  Horse  Exch  , 
97  X.  Y.  Supp.  387,  49  Misc.  227  (1906).     It 

,  naturally  follows  that  where  the  party  against 
whom  the  inference  is  invoked  has  no  knowl- 
edge or  means  of  acquiring  it,  as  to  the  resi- 
dence of  the  witness  or  the  whereabouts  of  the 
document  in  question,  no  inftrmative  adverse 
inference  arises  from  his  failure  to  produce. 
Mutual  Industrial  Indemnity  Co.  v.  Perkins 
(Ark.  1906)  98  S.  W.  709;  Texas  &  N.  0.  R. 
Co.  V.  Harrington  (Tex.  Civ.  App.  1906),  98 
S.  W.  653. 

88.  §  431,  supra:  2  Chamb.,  Ev ,  §  1070c. 

84.  Bone  v.  Hayes,  1.54  Cal.  759,  99  Pac 
172  (1908):  Missouri  Pac.  Ry.  Co.  v.  Ken- 
nett.  79  Kan.  232,  99  Pac.  269  (1909)  :  Howe 
v.  Howe,  199  Mass  .598.  S5  N.  E.  945  (1908)  : 
Mullen  V.  J  J.  Quinlan  ft  Co.,  195  \  Y.  109, 
87  N.  E.  1078  (1909),  affg.  judg.  108  N.  Y. 
Supp.  1141,  124  App.  Div.  916  (1908):  2 
Chamb,,  Ev ,  g  1075a,  li.  7  and  cases  cited. 
Corporations. —  The  same  rule  applies  to  cor- 
porations,   ^lissoufi  Pac.  Ry.  Co.  v.  Kennett, 
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StiJl  less  can  any  adverse  inference  arise  where  a  party  subsequently  produces 
a  present  witness  whose  testimony  he  is  said  to  have  attempted  to  suppress.*' 
It  is  for  tlie  jury,  within  the  bounds  of  reason,  to  say  what  inferences,  if  any, 
are  to  be  drawn,  under  all  the  circumstances,  from  the  failure  of  the  parties 
respectively  to  call  the  particuhir  person  as  a  witness  in  any  given  case.®' 

Explanation  Fermitted. —  The  inference  against  spoliation,  like  every  real 
presumption  or  assumption  of  procedure,  is  rebuttable.  Either  party  is  kt 
liberty,  so  far  as  the  inference  affects  him,  to  explain  why  an  available  and 
material  witness,  apparently  helpful  to  a  bana  fide  contention,  was  not  called.**'^ 
A  party  is  always  at  liberty  to  show  that  the  absence  of  missing  witnesses  is 
not  caused  by  his  fault  and  that  he  has  made  every  reasonable  effort  to  pro- 
cure their  attendance.^^  So  adverse  inference  can  properly  be  drawn  where 
tlie  facts  covered  by  the  testimony  of  the  witness  in  question  have  already  been 
fully  given  by  other  witnesses  and  the  person  not  called  could,  therefore,  have 
furnished  onlv  corroborative  **  or  cumulative  ^^  evidence  to  an  unnecessarv 
•degree/**^  Where  a  given  class  of  evidence  is  made  privileged  by  statute,  a 
fiutiicient  explanation  is  deemed  to  have  been  offerd  and  no  adverse  inference 
is  said  to  arise  from  any  non-production  of  the  privileged  witness.®^  So  no 
adverse  inference  can  be  drawn  where  a  party  is  prevented  by  the  operation 
of  some  other  rule  of  law  ®**  from  calling  the  particular  ®*  witness  whose  knowl- 
edge* would  be  most  conclusive  on  the  matter. 


90.  Fleck  V  Cohn,  115  X.  Y  Supp.  052,  131 
App.  Div.  248  (1909). 

81.  Gallagher  v.  Hastings,  21  App  Caa. 
D.  C.  SS  (1903) ;  Harriman  v.  Reading,  etc. 
St.  K.  Co,  173  Mass.  28,  S»3  N.  E.  156 
(1809):  Reehil  v.  Praas,  114  N.  Y.  Supp. 
17,  129  App.  Div.  563  (1908) ;  2  Ohamb.,  Ev., 
§  i97ob,  n    6»  and  cases  cited. 

9S.  People  v  Clark,  106  Cal  32,  39  Pac  53 
11895) :  Tuthill  v.  Belt  Ry  Co.  of  Chicago, 
145  111.  App.  50  (1908):  State  v.  Brannum, 
^5  Mo.  19,  8  S.  W.  218  (1888):  2  (^hamb., 
£y.,  §  1075c,  n.  1,  and  cases  cited. 

93.  State  v.  Hoimn,  67  Conn.  581.  35  Ail. 
508  (1896) :  Reeliil  t.  Fraas,  supra:  SUte  v. 
Ogden.  39  Or.  195.  65  Pac.  449  (1901);  2 
Chamb,  Ev..  §  1075c,  n.  2  and  casea  cited 
it  has  even  lieen  held  that  on  a  second  trial 
of  a  cause,  it  is  proper  to  admit  testimony 
accounting  for  the  failure  of  a  witness  to 
testify  at  first  trial.  McDonald  v  City  Elec- 
tric Ky  Co,  144  Mich.  379,  13  Detroit  I^g. 
.v.  262,  108  X.  VV  85  (1 906).  On  the  con- 
trary, it  has  lieen  held  that  a  party  was  not 
at  liberty  to  introduce  evidtoce  accounting 
for  the  absence  of  a  partfeular  witness.  Oil-* 
Ittm  V.  New  York,  etc.,  Co.  <T€ac.  Civ.  App 
lfl03),76  S  W.282. 


M.  United  Rys.  A  Electric  Co.  of  Baltimore 
City  V.  Cloman,  107  Md.  681,  69  Atl.  379 
( 1908)  ;  Sugarman  v.  Brengel,  74  N.  Y.  Supp. 
167,  68  App.  Div.  377    il902). 

M.  Haynee  v.  McRae,  101  Ala.  318,  13  So. 
270  (1893)  :  Mooney  v.  Holcomb,  15  Or.  689, 
lb  I'ac.  716  (1888)  ;  2  Chamb.,  Ev  ,  §  1075c, 
n.  4,  and  cases  cited. 

9«.  Ellis  v.  Sanford,  106  Iowa  743,  75  N.  W. 
660  11898):  Higman  v.  Stewart,  38  Mich. 
513  (1878) ;  Meaglev  v.  Hoyt,  125  X.  Y.  771, 
2ft  X.  E.  719  (1801)  ..  2  Chamb.,  Ev.,  §  1075c, 
n.  5,  and  cases  cited. 

97.  Arnold  v.  City  of  \faryville.  110  Mo. 
App  254,  85  8.  W.  107  (l!m."»).  See  also, 
Baldwin  v.  Brooklyn  Heights  R.  Co ,  91  K. 
Y.  Supp.  59.  99  App.  Div.  496  (1904).  But 
while  no  inference,  strictly  speaking,  may 
arise  in  such  cases  it  will  be  difficult  to  pre- 
vent the  jury  so  far  as  the  party  could  have 
called  a  witness,  from  drawing  such  delibera- 
tive deductions  from  his  course  as  thev  deem 
warranted.  Kirkpatrick  v.  Allemannia  Fire 
Ins  Co.,  92  X.  Y.  Snpp.  466,  102  App.  Div. 
327   (19051. 

98.  Cartier  v.  Troy  Lumber  Co.,  138  111. 
533,  28  X    E.  932,  14  L.  R.  A.  470  (1891). 

90.  Adams  T.  Main,  3  Ind.  App.  232,  ^9 
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Equity  Causes, —  The  inference  against  spoliation  from  failure  to  call  a 
material  witness  operates  in  equity  as  at  law.^  Admiralty  Suits  may  exemplify 
the  operation  of  the  same  deliberative  inference.^ 

Criminal  Cases. —  In  criminal  cases  the  same  principles  of  reasoning  ap- 
ply. Failure  by  the  defendant  to  call  a  material  witness  who  has  important 
knowledge  gives  rise  to  an  adverse  inference  of  fact  ^  which  is  strong  in  pro- 
portion to  the  extent  to  which  it  would  be  reasonable  to  expect  that  he  would 
produce  the  witness,  if  favorable  to  him,  rather  than  leave  it  for  the  prosecution 
to  do  so."*  The  force  of  the  inference  is  much  affected  where  the  witness  in 
question  is  one  naturally  connected  with  the  prosecution "'  e.g.,  is  the  president 
of  a  prosecuting  corporation.^  The  same  inference  operates  against  the  prose- 
cution, under  similar  circumstances.'  ^Suppression  of  Evidence  in  general  is, 
in  criminal,  as  in  civil  cases,  usually  cogent  circumstanctial  evidence  of  guilt,® 

§  436.  [Omnia  Contra  Spoliatorcmjj  FaUure  to  Testify.'*' —  Where  a  party  de- 
clines to  submit  to  an  order  ^^  or  request  ^^  for  a  physical  examination,^^  to 
appear  in  court  on  the  trial  of  his  cause,*^  or  to  testify  as  a  witness,^^  on  his 

N.  K.  7U2,  oO  Ain.  fcjt.  Rep.  2U6  (  li>lH }  ; 
Carter  v.  BeaU,  44  X  H.  408  (1862).  A 
party  may  forestall  the  inference  from  Bup* 
pression  by  explaining,  aB  part  of  his  own 
case,  why  an  important  piece  of  evidence, 
e.g.,  the  testimony  of  an  eye  witness,  waH 
not  produced.  Macon  Hy.  A,  Light  Co.  v. 
Mason,  123  Oa.  773,  51  S.  E.  569   ilOOo). 

1.  Kckel  T.  Eckel,  40  N.  J.  £q.,  587  ( 1892)  : 
Hall  V.  Vanderpool.  156  Pa.  U2  (1893):  2 
Chamb.,  Ev.,  §  1075d,  n.  1,  and  eases  cited. 

a.  The  Ville  de  Havre,  7  Ben.  {U.  S.) 
328  (1874). 

8.  SUte  V.  Cousins,  58  l&VtL  250,  12  N.  W. 
281  (1882):  People  w  Hendrickson*  53  Mich. 
525,  19  N.  W.  169  (1884):  People  v.  Hovey, 
92  N.  Y.  554  (1883)  :  Com.  v.  McMahon,  14.-i 
Pa.  413,  22  Atl.  971  (1891):  2  Chamb.,  Ev., 
§  1075e,  n.  1  and  cases  cited. 

4.  Com.  V.  Webster,  5  Cnsh.    (Mass.)   29.1. 

52  Am.  Dec.  711    (1850);  Ormsby  v.  People. 

53  N.  Y.  472  (1873). 

5.  See,  however,  Clifton  v.  State,  46  Tex. 
Crim.  18,  79  S.  W.  824  (1904). 

6.  People  V.  ^fcGovern,  94  N.  Y.  Supp.  662. 
105  App.  Div.  296  (19a'>),  it  is  error,  under 
s^fch  circumstances,  to  instruct  the  jury 
that  they  may  draw  any  presumption  in 
favor  of  the  prosecution  from  defendant's 
failure  to  call  the  president  as  a  witness. 

7.  SUte  V.  Buckman,  74  Vt.  309,  52  AtL 
427  (1901):  St*te  y.  Smith,  71 -Vt  331,  4" 
Atl.219   (1899). 

8.  For  example,  thai  »  defendant,  on  his 


aries>t.  made  away  with  tht?  note  alleged  to 
have  been  forged  [State  v.  Chamlierlain,  8n 
Mo.  129  a886)],  or  offered  to  destroy  cer- 
tain articles  furnishins;  incriminating  evi- 
dence of  barratry  i  Phipnix  InK  Co.  v.  Moog. 
78  Ala.  284,  307  (1884)  do  not  differ,  in 
any  essential  particular,  from  other  fact*  cir- 
cumstantially   tending    to    estabiirth    guilt. 

9.  2  Chamberlayne,  Evidence.  §§  1076- 
1076b. 

10.  Austin,  «tc..  R.  Co.  v.  Cluck.  97  Tex. 
172,  77  S.  \V.  403  (1903),  revg  (Civ.  App. 
1903),  73  S.  W.  .'>69. 

11.  Gulf,  etc..  I^y.  Co.  v.  Booth  (Tex.  Civ. 
App.  1906).  97  S.  W.  128.  See  Pennsylvania 
R.  Co.  V.  Durkee,  147  Fed.  99.  78  C.  C.  A. 
107   (1006). 

12.  See  E^'TDEXCE  BY  PERCEPTION, 
tn/ra,  S  1131  et  neq.  Austin,  etc..  R.  Co.  v. 
Cluck,  supra.  The  same  rule  applies  to  Ihe 
examination  of  a  minor  child.  Houston  Elec- 
tric Co  r.  Lawson  (Tex.  Civ.  App.  1904),  85 
S.  \V.  450. 

18.  Cole  V.  Lake  Shore,  etc..  R.  Co.,  95 
Mich.  77,  54  X.  \V.  638  (1893)  :  Johnston  v 
AicKenna,  76  N.  J.  Eq.  217,  74  Atl.  284 
(1909)  :  Brown  v.  Shock,  77  Pa.  471    (1875) 

14.  Central  Stock,  etc.,  Exch.  v.  Chicar" 
Bd.  of  Trade,  196  111.  396,  63  N.  K.  74n 
a902)  :  Kelley  v.  t  ity  of  Boston.  201  Jfa.^. 
86.  87  X.  E.  494  (1909) :  Cole  v.  Ijike  Sho--. 
etc.,  R.  Co.,  95  Mich.  77,^'  54  N.  W  6'» 
(1893);  Connecticut  Mnt.  L.  Tn«.  On  v 
Smith,  117  Mo.  261,  22  S   \T   «>"    '^'^   • -«    Fi. 
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own  behalf  in  a  suit  as  to  which  he  himself  is  possessed  of  material  knowledge,^"^ 
an  adverse  iuference  of  suppression  naturally  arises.'* 

Effect  of  Inference, —  As  has  been  said,*'  the  infirmative  inferences  against 
the  defendant  from  his  failure  to  testify  do  not  create  independent  facts  in 
favor  of  the  contention  of  the  opposing  party  **  but  wh^en  that  side  definitely 
asserts  the  existence  of  a  fact  which  the  suppressing  party  could  readily  dis- 
prove, if  it  were  false,  such  evidence  as  can  be  produced  in  favor  of  the  con- 
tention  made  will  be  judged  in  connection  with  the  circumstance  of  the  sup- 
pression.'• 

Criminal  Cases. —  While  it  is  frequently  pi'ovided  by  statute  that  no  in- 
ference shall  be  drawn  against  one  accused  of  crime  because  he  does  not  take 
the  stand  as  a  witness  in  his  own  behalf,^*  and  although  courts  have  charged 
juries  to  the  same  etfect,^'  the  precept  is  one  with  which  it  is  practically  im- 
possible for  the  jury  to  comply.  If  the  situation  under  which  a  defendant  fails 
to  take  the  stand  is  such  that  a  logical  conclusion  arises  of  conscious  inability 
to  gain  by  so  doing,  an  infirmative  inference  must  be  drawn  against  him  by 
any  tribunal  using  reason  as  its  means  for  ascertaining  truth.*^ 

§  437.  [Omnia  Contra  Spoliatorem] ;  Bemoval  or  Concealment. —  A  party  may 
suppress  the  evidence  pf  witnesses  in  other  ways.  He  may,  for  example,  ar- 
range that  the  witness  shall  not  be  within  the  reach  of  a  subpoena  or  other 
compulsory  process,  when  his  attendance  is  desired,  by  concealing  him  or  by 
forcing  or  inducing  ^^  him  to  leave  the  neighborhood,  county,  state  or  country. 

Kep.  056   11893);   Anker  v.  Smith,  87  X.  Y.  17.  §  431,  supra;  2  Chamb.,  Ev.,  §  1070b. 

^upp  479  ( 1004 ) ;  2  Chamb.,  Ev.,  §  1076,  n.  18.  Diel  v.   Mifwouri   Pac.   R.  Co.,  37  Mo. 

5,  and  cases  cited.  App.  454  ( 1889) . 

15.  Harttrop  StHte  Hauk  v  Levy,  106  La.  19.  Union  Pac.  H.  Co.  v.  Hepner,  3  Colo. 
5«6,  31  So.  164  (1902);  Jackson  v.  Blanton,  App.  313,  33  Pac.  72  (1893);  Heath  v.  Wa- 
2  Baxt.  rieim  )  6:J  (1^7^):  Coppertbite  v.  ters,  40  Mich.  457  (1879);  Buneley  v  Jonee, 
Loudoun  Nat  Bank,  ill  Va.  70,  08  S.  E.  79  Misa.  1,  29  So.  1000  ( 1901) ;  2  Chamb,  Ev., 
392  iI910) :  2  Chamb.,  Ev.,  §  1076,  n.  6,  and  §  1076a,  n.  3  and  cases  cited.  A  failure  to 
«aaes  cited.  testify  is,  therefore,  in  the  nature  of  an  ad- 

16.  Western  Tnion  Tel  (^o.  v.  McClelland,  mission  by  conduct  (§§  559  et  stq.;  2  Chamb., 
38  Ind.  App  578,  78  a.  E  672  ( 1906)  :  Perk-  Ev.,  §§  1392  et  teq.)  as  well  as  a  deliberative 
ioi«v  Hitchcock,  49  Me.  468  (1860) :  Nuttings  fact  of  subjective  relevancy.  (§§  34,  36, 
V.  Kings  County  El.  K    Co.,  47  X.  Y.  Supp.  8upra:  1  Chamb.,  Ev.,  §§  62,  56.) 

327,  21  App.  Div.  72  (1897)  ;  Kirby  v   Tall-  90.  Com.  v  Hanley,  140  Mass.  457,  5  N.  E. 

madgP,  160  V.  S.  379,  16  S  Ct.  349,  40  L.  ed.  468    (1886) 

463  (1896)  ;  2  Chamb.,  Ev..  §  1076,  n   7,  and  81.  U.  S  v.  Pendergast,  32  Fed.  198  (7887) 

o»«w  cited.     Testify   for  .4dreraari/.— Prac*  See  also,  People  v.   Bills,   114  X.   Y.   f^upp. 

tirally    the    same    adverse    inference    arises  587,   129   App.   Div.   798    (1909):   2  Chamb., 

whiTf  a  party  refuses  to  testify  as  a  witness  Ev.,  §  1076b,  n.  2,  and  cases  cited. 

Ufx  hiis>  adv(>rsary  either  orally,  in  response  SS.  People    v.    Smith,    144    111.    App.    129 

to  interruptions    (Locust   v.   Handle    (Tex.  (1908),   judp.    affd    87    X     E     885    (1909) 

<'iv  App.  1007),  102  R.  W.  946)  or  by  depo-  See  also.  People  v.  Smith.   100  N.  Y.  Supp. 

Mtion   I  Belknap  Hardware  Co.  v.  Sleeth.  77  259,  114  App.  Div.  513    (1906). 

Kan    164,  O.T    Par    580    (1908).   st  the   re-  SS.  Cniifcshank  v.  Oorden.  118  X.  Y.  178, 

quest  of  the  latter.    Tx>cust  v.  Handle  {Ttx.  23  N.  E.  (1890) ;  2  Chamb.,  £y.,  §  1077  Md 

Ci?.  App.  1907)  102  S  W  946.  casoi  cited. 
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The  infinnative  inference,  from  spoliation  under  such  circumstances,  is  al- 
most a  necessary  and  intuitive  one.^^ 

Other  Modes  of  Supprcission. —  Other  methods  of  suppressing  the  testimony 
of  a  witness  are  open  to  a  litigant.  For,  example,  he  may  dissuade  a  witness 
from  appearing,^'  or  .he  may  call  him  as -a  witness  but  refrain  from  eliciting 
from  him  any  evidence  on  a  particular  point.*" 

§  438.  [Omnia  Contra  Spoliatorem] ;  Probative  Force  of  Inference. —  It  mav  be 
said  that,  in  any  particular  instance,  the  probative  force  of  the  inference  from 
spoliation  will  be  found  to  be  proportionate  to  the  degree  of  moral  obliquity  in- 
volved in  the  course  pursued,*^  according  as  the  testimony  of  the  witness  is 
essential  to  the  case  *^  or  whether  the  evidence  suppressed  would  have  been 
available  to  the  suppressing  litigant  as  part  of  his  original  case  ^  or  in  rebuttal 
of  that  made  out  bv  his  adversary.^'' 

Stalutory  Regulation, —  It  is  sometimes  provided  by  statute  or  in  some  other 
way,  that  no  inference  shall  be  drawn  from  the  parties  claiming  a  privilege 
accorded  by  the  rules  of  the  trial,  e.g.,  declining  to  allow  one's  attorney  •*'  or 
physician  •**  to  take  the  stand  as  a  witness.  Such  a  statute  may,  and  frequently 
does  enact  that  no  adverse  suggestion  shall  arise  from  the  fact  that  husband  and 
wife  claims  a  right  not  to  testify  against  the  othpr.^^  So  far  as  the  mind  is  con- 
cerned, such  a  rule  is  nugatory.     Its  operations  cannot  be  thus  controlled.** 

The  onlv  result  which  can  be  eflFected  is  that  the  trier  should  not  be  allowed  to 

ft- 

follow  his  reason ;  —  rendering  a  verdict  which,  pro  ianto,  he  may  know  to  be 
false. 

Strength  of  Inducement  to  Speak, —  The  probative  effect  of  the  inference 


34.  For  when  a  party  i»eeKs  to  preveat  a 
full  iaveBtigatioii  into  the  truth  of  a  matter 
by  removing  a  witnetsd  beyond  the  reach  of 
process  [Carpenter  v.  WiHey,  65  Vt.  168, 
26  Ail.  4S8  (1892)],  he  inevitably  exposes 
himself  to  the  adverse  presumption  that  he 
is  aware  that  the  evidence  of  the  witness 
will  be  hostile  to  him;  and  that  he  also 
feels  that  he  has  no  evidence  which  will  legiti- 
mately control  his  testimony 

25.  Houser  v.  Austin,  2  Ida.  204.  10  Pac.  37 
(1S86^  :  Chicago  City  R.  Co  v.  McMahon,  lOfl 
111.  485,  42  Am.  Rep.  2ft  (1882)  :  2  Cha«ib., 
Kv.,  §   1077.  n.  3.  and  cases  cited. 

96.  Bornhofen  v.  fireenehaiim.  6S  111,  App. 
64.5  (1806):  Arbiickle  v  Templeton.  6.5  Vt. 
205,  25  Atl    100.5   (1803).  v 

27.  2  Chamh..  Ev.,  §§  1077a.  1077b. 

28.  East  Tennessee,  etc..  R  Co.-  v  Doug- 
lass, 04  (3a.  .547»  .10  .<=l.  E  885  i  1877)  :  Veririn 
V.  Sajrinaw.  12.5  Mich  400.  84  X  W  ( lOOt )  : 
Miixch  V.  New  Tork>.  etc.,  R.  Co.,  90  X.  Y 
Supp.    712,    80    App.    Div.    324    (1903);.  2 


Chamb.,  Ev.,  §  1077a,  n.  2,  and  cases  cited. 

29.  Bent  v.  Lewis,  88  Mo.  462  ( 1885 ) :  Mer- 
rin  V.  Grinnell,  30' N.  Y.  504  (1864) :  Wimer 
v.  Smith,  22  Or.  469,  30  Pac.  416  »1801)  :  2 
Chamb.,  Ev.,  §   1077a,  n.  3,  and  cases  cited 

30.  Schwier  v.  New  York  Cent.,  etc.,  R.  Co., 
90  N.  Y.  558  (1882). 

81.  Gardner  v.  Benedict.  75  Hun  204.  27 
N.  Y.  Supp.  3  (1894):  2  Chamb.,  Ev.,  g 
1077b,  n.  1,  and  cases  cited-  See  Privil^e  of 
Witnesses. 

82.  Bracknev   v   'Fo<?le.    156    Ind.   53.5.    G" 
N.  E  303  ( 1001 ) :  Ijine  v.  Spokane  FallK.  etc 
R.  Co.,  21  Wash    110,  .57  Pnc   367.  75  Am    St 
Rep.  821.  46  L.  R.  A.  153  (1800)      See  Privi 
lejfe  of  Witnesses. 

88.  Nstional    German- American    Bsnk     ^• 
Ijiwrence.  77  Minn.  282,  70  N    W.   lOIO.   o*^- 
N.  W.  .363  (18001  :  .Johnson  v   State.  63  Mins 
313    (1885)      S^e    Husband    and    Wife. 

84.  MoCooe  v.  Pi^rhton.  etc.,  St.  K.  Co.. 
178  Mass.  117,  53  N.  E.  1.33  (1899). 
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from  silence  is,  plainly,  gauged  by  the  inducement  to  speak  —  could  speech 
avail.  .Thus,  where  the  charge  to  be  rebutted  is  one  of  fraud,^^  or  illegality  '• 
or  where,  for  some  other  reason,  an  adverse  case  has  been  made  out  which  calls 
urgently  for  a  reply,  the  infirmative  inference  from  suppression  gains  in  pro- 
bative force. 

§  439.  [Omnia  Contra  Spoliatorem] ;  Writings;  Sestnietion A  similar  in- 

tirmative  inference  arises  from  the  suppression  of  material  documents  within 
the  defendant's  control  which  must  necessarily  help  him  if  his  present  story  or 
contention  be  true.*"  The  distrust  of  the  spoliating  party  in  the  true  merits  of 
his  contention  become  glaringly  obvious,  in  case  of  intentional  and  calculated 
destruction  by  him  of  such  writings  ^^  for  the  purpose  of  preventing  their  use 
as  evidence.  The  logical  reaction  against  the  party  who  has  been  guilty  of 
such  a  course  becomes  still  further  intensified  where  the  document  destroved  is 
the  absolutely  determining  factor  in  the  case.'** 

Administrative  Punishment  and  Indulgence. —  It  is  clear  that  none  but  those 
conniving  at  the  act  of  spoliation  will  be  affected  by  any  inference  from  it.**^ 
The  significant  circumstance  to  which  administration  is  forced  to  direct  its  atten- 
tion is  tlie  relation  existing  between  the  document  destroyed  and  the  interest  of 
the  destroyer.  It  is  very  reasonably  inferred  that  material,  highly  probative  or 
even  constituent  writings  could  have  been  destroyed  by  a  party  litigant  in  a 
controversy  to  which  the  writing  bore  this  relation  only  because  the  spoliator 
knew  that  their  contents  if  produced  to  the  court  would  injure  his  chances  of 
success.*'  In  any  case  of  destruction  the  inference  invalidates  the  evidence  of 
the  spoliator  *•*  or,  if  the  form  of  expression  be  preferred,  it  increases  the  pro- 
bative weight  of  his  opponent's  case  by  the  facts  which  the  spoliator  may  rea- 
sonably be  assumed  to  have  known  and  used  as  constituting  the  motive  for  his 


S5.  Where  the  party  himself  declines  to 
testify  the  preisumption  is  exceptionally 
strong.  Stephenson  v.  Kilpatrick,  166  Mo. 
262,  65  S.  W.  773  (1901);  Brown  v.  Shock, 
77  Pa.  471  (1875);  2  Chamb.,  Ev..  §  1077c, 
n.  1. 

96.  Cheney  v,  (^leamn,  125  :Ma8f(.  166 
•  1878);  Knight  v.  Capito,  23  W.  Va  630 
11884). 

87.  State  v.  Hosier,  55  Iowa  517,  8  X.  W. 
345  (1881) ;  Morrow  v.  Missouri  Pac.  Ry  Co, 
140  Mo.  App.  200  (1910);  2  Chamb.,  Ev,  $ 
1«78,  n.  1,  and  cases  cited. 

88.  Johnson  v.  White,  46  Cal  328  (1873^  : 
Tanton  v.  Keller,  167  111.  120,  47  X.  E 
376  ri897):  Sullivan  v.  Sullivan,  188  Mass. 
380.  74  \.  E  608  (1905):  .^mes.  v.  Msn- 
hattan  T..  Ins  Co.,  52  .V.  Y.  Supp.  59.  31  App 
Div.  ISO  11898):  The  Olinde  Rodrijnies, 
174  U.  S.  610,  19  Sup.  Ct  851,  43  L.  Ed.  1065 


( 1898) ;  2  Chamb.,  Ev.,  §  1078.  n.  2,  and  cases 
cited.  The  inference  cumulates  in  seriousness 
where  the  accused  destroys  books  and  papers 
after  arrest  or  seeka  to  conceal  them.  Rober- 
son  V.  State,  40  Fla.  509,  24  So.  474  (1898)  ; 
State  V.  Baldwin.  70  Towa  180,  30  X.  W.  476 

( 1886 ) . 

39.  Lucas  v.  Brooks,  23  La.  Ann.  117 
(1871);  Betts  v.  Jackson,  6  Wend.  (X.  Y.) 
173;  Phcenix  Ins.  Co.  v.  Moog,  78  Ala.  284, 
o»i7  ( 1884  I ;  2  Chamb.,  Ev.,  §  1078,  n.  3,  and 
cases  cited. 

40.  Clark  v  Ellsworth,  104  Towa  442,  73 
X^  W.  1023  (1898)  ;  Blake  v.  Blake,  56  Wis. 
392,  14  X.  W.  173  <1«82). 

41.  Stone  v.  Sanborn,  104  Mam.  319,  6  Am. 
Bep.  238  (1870)  :  2  Chamb.,  Ev.,  §  1078a,  n, 
2,  and  cape«5  cited. 

42.  Downing  v.  Plate,  90  111.  268  (1878)  ; 
Pomeroy  v.  Benton,  77  Mo.  64  (1882). 
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evidence  of  contents  will  be  received.*^'^  Lender  the  inference  of  spoliation,  in 
Oilium  spoliatoris,  as  is  said,  where  tke  proponent  has  been  tortiously  deprived, 
by  act  of  the  opponent,  of  an  original  document  to  the  possession  of  which  he 
is  entitled,  he  may  as  a  matter  of  course,  and  without  notice,  offer  secondary 
evidence  of  its  contcnts.^^  .1  lurtiori  the  voluntary  destruction  of  such  a 
document  by  the  opponent  confers  the  right  to  use  secondary  evidence  of  its 
contents.''"' 

§  441.  [Omnia  Contra  Spoliatorem] ;  Refusal  to  Prodnce  on  Demand. —  Where 
a  party's  attention  has  been  pointedly  called  to  the  matter  by  a  notice  to 
produce,^**  his  failure  to  comply  with  the  notice  is  mure  significant  tlian  a 
bare  neglect  which  may  Lave  been  due  to  oversight  or  accident.  While  such 
a  refusal  does  not,  in  itself,  constitute  evidence  of  any  probative  or  constituent 
fact  involved  in  the  inquiry,**'*  it  is  an  important  deliberative  one*®  which  in- 
creases, for  the  reasons  stated,*'^  the  probative  effect  of  the  parol  evidence  given 
by  the  party  asking  production  of  the  document  which  is,  by  this  refusal,  made 
the  best  evidence  within  his  power  to  offer. 

Suminona,  Order  of  Court,  etc. — -When  a  summons  *"  or  other  direct  order 
of  court  '^  is  made  requiring  the  production  of  a  particular  document  a  refusal 
to  comply  with  it  gives  rise  to  correspondingly  greater  certainty  that  the 
writing  which  is  being  held  is  adverse  to  the  contention  of  its  possessor.  Where 
a  litigant  has  testified  to  the  contents  of  documents  in  his  possession  and  the 
court  has  declined  to  order  production  of  the  writings,  it  is  said  that  no  infer- 
ence of  suppression  arises.^^ 

Social  Consequences  of  Suppression. —  Where  production  is  sought  by  the 
other  side  and  a  party  is  notified  to  produce  books  of  account  or  the  like, 
it  has  been  held  that  the  only  effect  of  a  failure  to  produce  these  documents  on 
notice  is  that  secondary  evidence  may  now  be  given  by  the  proponent  of  their 
contents.^'*     So  considered,  a  trial  at  law  resembles,  as  it  were,  the  playing  of  a 

63.  Livingston    v.    Rogers,    2    .Tohnn.    Cas.      42  C.  C.  A.    188    (1900);   2   Chamb.,  Ev.,   § 
(N.  Y.)   488   (1802).  1080,  n.  2,  and  cases  cited. 

64.  Grimes   v.    Kimball,    3   Allen    (Mass.)  68.  §  34:  1  Chamb.,  Ev.,  §  52. 

518    (1862);    Hedge   v.    McQuaid,    11    Ctish.  69.  §§  4.30,  431;   2  Chamb.,  Ev.,  §§   1070. 

(Mass.)    .T52   (1853).  1070b. 

65.  Rlake  v.  Fash,  44  .111.  304  (1867^  ;  70.  Darby  v.  Roberts,  3  Tex.  Civ.  App.  427 
Rroadwell   v.  Stiles,  8  N.  J.  L.  58    (1824);  (1893), 

Parker  V   Kane,  4  Wis.  1   (1855)  ;  2  Chamb.,  71.  Mills    v.    Fellows,    30    La.    Ann.    824 

Kv..  §  1070b,  n.  5.  and  cases  cited.  (1878)  :  Devlan  v.  Wells,  65  N.  J.  L.  213,  47 

66.  Life,  etc..  ln«.  Co.  v.  Mechanics'  F.  Tns.       Atl.  467  (1900). 

Co.,  7  Wend.    (\.  Y.)    31    (18.31).     See  also,  7St.  Roberts  v.  Francis,  123  Wis.  78,  100  X. 

2  Chamb.,  Kv..  §  1080,  n.  1.  and  cases  cited.  W.  1076  (1904). 

67.  Union  Pac.  R.  Co.  v.  Hepner.  3  Colo.  73.  t  artier  r.  Troy  Lumber  Co.,  8upra. 
App.  313,  33  Pac.  72  (1892)  :  Cartier  v.  Troy  Thi*  i«  an  entirely  logical  development  of  the 
Lumber  Co..  nnpra :  Lockwood  v.  Ro««e,  125  theory  that  litisration  is  a  matter  primarily 
Tnd.  .588,  25  X.  K.  710  (1890)  :  \\vlde  v.  Xew  or  even  exclusively  of  the  parties.  §.  132;  1 
Jersey  Xorthern  R.  Co.,  53  X.  Y.  1.56  (1873^ :  Chamb.,  Ev.,  §  303, 

Missouri,  etc.,  R.  Co.  v.  Elliott,  102  Fed.  96, 
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game  in  which  no  inference  should  be  drawn  against  a  player  merely  be- 
cause he  claims  the  benefit  of  a  rule  established  in  it.  No  one,  it  is  thought, 
can  be  required  to  aid  his  opponent.^*  In  a  very  just  sense,  however,  an  in- 
ference of  suppression,  deliberative  it  is  true  ^^  but  a  fair  presumption  from 
spoliation,  niKjessarily  aris^es  agtiinst  the  withholding  party  in  such  cases."®  To 
be  sure,  the  presiding  judge  frequently  rules  otherwise,  l^ut  the  court  is  im- 
potent to  control  the  reasoning  faculty  of  a  coordinate  branch  of  the  tribunal. 
His  power  is  limited  to  nullifying  the  results  by  ordering  a  new  trial. 

§  442.  [Omnia  Contra  Spoliatorem] ;  Mutilation,  Alteration,  etc. —  The  same 
logiea]  deduction  from  s{K)Iiation  with  suitable  modifications,  arises  in  case  of 
the  mutilation,*"  alteration,  concealment  or  removal  '*^  of  documents  known  to 
be  valuable  for  evidentiary  purposes,  or  any  material  portion  of  such  a  docu- 
ment.'^ 

§  443.  [Omnia  Contra  Spoliatorem] ;  Beal  Evidence. —  Much  the  same  delib- 
erative inference  from  spoliation  arises  where  a  critical  piece  of  real  ^'* 
evidence  is  withheld  from  the  tribunal  by  a  party  whose  interest  to  produce 
it,  were  the  inferences  arising  from  it  favorable  to  himself,  is  obvious.**^  Thus, 
where  the  evidence  was  conflicting  as  to  whether  a  rope  the  parting  of  which 
caused  the  death  of  a  seaman  was  defective,  the  doubt  should  be  solved  against 
the  vessel  because  of  her  failure  to  produce  the  rope  which  was  in  her  posses- 
sion.**^    In  much  the  same  way,  where  the  issue  relates  to  the  condition  of  a 


71  Keitor  v.  Rector,  8  lU.  120  (1846); 
Nprin«r  (;arden  Miit.  Ins.  Co.  v  Evans,  9  Md. 
I  (1856).  See  also.  Life  &  Fire  Ins.  Co. 
Meehaigch'  F.  Ins.  Co.,  supra;  2  Chamb ,  Ev., 
§  lOHOa,  n.  4,  and  cases  cited 

75.  §§  430.  4:U ;  2  Chamb..  Ev.,  §§  1070, 
1070b.' ' 

76.  Even  objecting  to  evidence  may  stand 
in  the  same  position.  Sutton  v.  Davenport, 
27  L.  J  C.  P.  54  (1857).  For  an  illustrative 
iiuitanr-e  in  an  English  case,  see  2  Chamb , 
Kv,  §  1080a,  notes  8  and  9  and  cases  cited 

77.  Sbeils  V.  West.  17  Cat  324  (1861); 
Murray  v.  Lepper,  supra;  Dimond  v.  Hender- 
son, 47  \Vi*  172,  2  N.  W.  73  (187J»):  2 
Chamb.  Ev,  §  insi,  n.  1,  and  cases  cited. 

78.  Brickcr  v   Uphtner.  40  Pa.  10ft  (1861). 

79.  The  Sam  Sloan,  65  Fed.  125  (1804) 
Alterations  of  Deeds. —  1'here  is  no  pre- 
sumption that  an  alteration  on  a  deed  was 
wade  after  delivery  but  it  must  be  made  to 
appear  that  an  alteration  was  made  after 
<i<»liverv  before  any  presumption  of  fraud  can 
itW,  Tharp  v.  Jamison.  154  Iowa  77.  134 
X  W.  .'SW.  .30  L.  R  .A.  (N.  R.)  100  (1012). 
Whorp  a   deed   appears   on    its   face  to   be 


altered  or  erased  the  burden  is  upon  one  who 
would  attack  it  to  show  that  the  alteration 
was  made  after  execution.  The  court  re- 
marks that  the  authorities  are  in  hopeless 
conflict  on  the  question  but  that  most  of  the 
deeds  in  the  state  are  written  bv  laymen 
and  that  the  great  majority  of  the  alterations 
are  made  by  them  in  ignorance  and  inno- 
cently and  it  would  be  a  great  hardship  and 
would  upset  titles  to  adopt  any  other  rule. 
Wicker  v.  Jones,  159  X.  C  102,  74  S.  E.  801, 
40  h    R    .A.   (X.  S.)   60    (1012). 

80.  §§  21  et  seq. ;  1  Chamb.,  Ev.,  §§  27  et 
seq. 

81.  Federal  Lumber  Cp.  v.  Reece  (Ky. 
1000),  116  S.  W.  783:  2  Chamb.,  Ev.,  §  1081a. 
So  where  a  party  in  whose  possession  a  de- 
cisive map  is  to  be  found  declines  to  produce 
it.  an  inference  arises  that  it  supports  the 
contention  of  his  adversary  Isabella  €k>1d 
Min.  Co.  V.  Glenn,  37  Colo    165.  86  Pac.  340 

(1006):  Bryant  v.  Stillwell.  24  Pa.  314 
(1855). 

82.  The  Luckenbach,  144  Fed  080  (1006). 
Tn  like  manner,  where,  in  an  action  a^niinst  a 
railroad  for  injuries  to  a  passenger  in  con- 
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building®^  or  other  piece  of  real  or  personal  property,  the  act  of  one  of  the 
parties  in  refusing  to  permit  the  other  to  examine  the  same  under  reasonable 
conditions  gives  rise  to  an  inference  that  such  an  inspection  would  disclose 
facts  detrimental  to  his  cause. 

Mutilation. —  In  case  of  the  mutilation  of  an  important  piece  of  real  evi- 
dence, a  party  is  to  be  affected  by  a  delilx^rative  inference,  if  at  all,  only  to 
the  extent  that  he  appears  to  have  been  connected  with  it.^"* 

sequence  of  the  breaking  of  a  defective  coup-  road,  but  would  liave  injured  it.     Galveston, 

ling,  the  company  removed  it  and  failed  to  etc.,  JJy.  to.  v.  Young  (Tex.  Civ.  App.  1907), 

produce  the  same   in  court,  though   notified  100  S.  \\ .  000. 

so  to  do  by  plaintiff,  failing  to  give  any  ex-  83.  Byrant  v.  Stilhvell.  supra. 

planation  for  the  non-production,  a  presump-  84.  Bank  of  Irwin  v.  American  KxpresB  Co., 

tion  arose  that  the  appearance  of  the  broken  127  Iowa  1,  102  N.  W.  107  (1906). 

apparatus  would  not  have  benefited  the  rail- 
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CHAPTER  XIV. 

PRESUMP^riON  OF  LAW. 

AsBumpttons  of  procedure,  444. 
Presumptions  of  law,  445. 

presumpiion  of  legitimacy  —  marriages,  446. 
proof  of  access,  447. 
RehuUal  of  presumption,  448. 
limiialion  upon  scope  of  evidence,  449. 
inferences  of  fact,  450. 
^sumption  of  death;  continuance  of  life,  451. 
an  inference  of  varying  probative  force,  462. 
adoption  of  rule  in  America,  4.^3. 
statutory  modifications,  454. 
proof  of  death  by  inferences  of  fact,  455. 
failure  to  hear,  456. 

subjective  facts,  457.  .  • 

unavailing  search,  45&. 
computation  of  the  serpen  year  period,  459. 

time  of  actual  death  :  no  presumption  of  life  during  seven  years,  460. 
presumption  rebuttable,  461. 
criminal  caseyi,  462. 

capacity  for  crime,  463. 

presumption  of  larceny  from  recent  unexplained  possession  of  stolen 
goods,  464. 
explanation,  465. 
place  and  cause  of  finding,  466, 
ftroof  of  possession,  467. 
presumption  of  malice  in  homicide,  468, 

I  444.  Assumptions  of  Proccdtirc.' —  Tlie  presumption  of  law  assumes  the 
prima  facie  truth  of  prtrtieular  inferences  of  f^ft  relating  to  the  substantive 
law,  ami  maintains  this  assumption  until  the  frima  ft^rie  qualitv  of  the  ease 
80  established  is  met  by  evidence  ereatins:  an  equilibrium,  if  the  case  be  a 
civil  one,  or  a  reasonable  doubt  should  it  be  criminal.  This  is  the  presump- 
tion of  law  properly  so-called.^ 

1.  2  ChamberlaTTie.   Evidence.  §   inS2.  pie  v.  Woti»  Sang  Lung,  3  Cal.  App.  221,  84 

I  OthtT  definitions  of  preftumption.^  Cali-      Pac.  84.^  (190«). 
/omitt.— Cal.  Code  Civ.  Proc ,  §   1959;   Peo- 
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§  445.  Presumptions  of  Law.^ —  Somewhat  to  amplify  the  definition  given 
above,^  it  may  be  said  that  the  presumption  of  law  is  a  legal  rule'  established 
in  that  branch  of  the  substantive  law  to  which  the  presumption  relates,  and 
provisionally  assuming,  until  evidence  has  been  introduced  on  the  subject,^ 
that  a  given  inference  of  fact  from  certain  circumstances/  previously  shown 
to  exist  has  a  prima  facie  value.  As  rule  of  law  it  is  not  within  the  option 
or  discretion  of  the  trial  judge  to  employ  it  or  not,  as  would  be  the  case  were 
the  matter  one  involving  a  mere  assumption  of  administration.^  He  cannot 
refuse  to  rule  as  to  its  existence,  for  a  party  is  as  much  entitled  to  the  benefit 
of  a  presumption  of  law  as  he  would  be  to  have  any  other  appropriate  legal 
rule  applied  to  the  facts  of  his  case.®     "  Presumptions  serve  a  most  useful 


I  olorado. —  Doane  v.  Glenn,  1  Colo.  49a,  504 
(1872). 

Florida.— Sewion  v.  State,  21  Fla.  33,  98 
(1884). 

Georgia.— 'Bry tin  v.  Walton,  20  Ga.  480, 
508  (1850). 

Indiana. —  City  of  Indianapolis  v.  Keeley, 
167  Ind  516,  79  N.  E.  490,  rev'g  (App.  1905) 
76  X.  E.  1117. 

Louisiana. —  Cronan  v.  City  of  New  Orl^ns, 
16  T^  Ann.  374  (1861)  ;  Civ.  Code  Ia.  1900, 
art.  2284.^ 

Maine  — StAte  v.  Tibbetta,  35  Me.  81 
(1852). 

Xliasovri. —  Lane  v.  Mi8M>uri  Pac.  Ry.  Co., 
132  Mo.  4.  21,  33  S.  W    645-650    (1895). 

Xetc  Jeraei/. —  Bower  v.  Tk)wer,  78  N".  J.  L. 
387,  74  Atl.  522  (IIMIO).  rev^.  judj?.  (Ch. 
1908)   69  Atl.   1077. 

\ew  York — lackHon  v.  Warford  (N.  Y. 
1831),  7  Wend.  02,  66. 

\orth  Carolina. —  Lee  v.  Pea  roe,  68  N.  C. 
76.    85    (1873). 

Ok'lahoma. — lohnson  v.  Territon*,  5  Okl. 
69.>.  .>0  Pac.  90   (1897). 

I^ennsffh-ania. —  In  re  Brown's  Estate,  8 
Philadelphia    197    (lS7n. 

South  rarolina  —  Pell  v  BhUr  Ex'rs  (S.  C 
1840).  Cheves.   Rq.  99.   123. 

Went  Virginia  —  State  v.  Heaton,  23  W  Va. 
773.  7S2    n883K 

Wittconftin.—  Welch  v.  Sackett.  12  Wis.  243. 
2.>7    (I860) 

United  F!tate9  —  V.  S.  v.  Sykes.  58  Fed. 
lOOO.  1004    (1893) 

See  also,  other  oases  in  different  jurisdic- 
tions cited  in  2  Chamb .  FS'..  n.  3:  As  to 
the  distinction  between  inference  and  pre- 
sumption and  colloquial  uses  of  the  term 
presumption.    Id. 


W  here  the  aiMumption  is  made  under  a  rule 
of  law  it  may  properiy  be  r^arded  as  one  of 
procedure  and  is  properly  styled  a  *'  pre- 
sumption of  law.*'  Where,  on  the  other  hand, 
there  is  no  rule  of  law,  procedural  or  sub- 
stantive, in  the  matter,,  the  assumption  is 
one  of  administration  (§§  372  et  seq  ;  1 
Chamb.,  £v.,  §§  174  et  seq.)  or,  at  most,  in 
point  of  fixity,  one  of  practice.  <§  71:  I 
Chamb.,  Ev.,  §  173.)  See  also,  as  to  Pre- 
sumptions of  Law  and  Assumptions  of  Ad- 
miniiiitration  and  Logic  v.  Law,  2  Chamb., 
Ev.,  §§  1083,  1084,  and  notes. 

'3.  2  Chamberlayne,  Evidence,  §  1083-1089. 

4.  I  444;  2  Chamb.,  Ev.,  §  1082. 

6.  ''A  presumption  (of  law)  (unless  de- 
clared by  law  to  be  conclusive)  may  be  con- 
troverted by  other  evidence,  direct  or  in- 
direct, but  unless  so  controverted,  the  jury 
are  liound  to  find  according  to  the  presump- 
tion." In  re  Bauer's  Estate,  79  Cal.  304. 
307.  21  Pac.  759   (1889). 

6.  Or,  as  has  been  said,  until  it  is  disproved. 
First  Xat.  Bank  v  Adams,  82  Neb.  805,  118 
i\.  W.  10.55   (1908). 

7.  People  V.  Wong  Sang  Lung,  supra. 

8.  §8  486  rt  seq.:  2  Chamb.  Ev..  §§  1184 
et  seq.  The  (Hinstituent  facts  grounding  the 
inference  must  themselves  be  proved  to  the 
satisfaction  of  the  jury,  unless  admitted. 
Heclamalion  Dist.  'So.  70  v  Sherman.  11  Cal. 
App    .^99,   10.»  Pac.  277    (1909). 

9.  "  Presumptions,  or.  as  they  are  some- 
times called.  *  intendments  of  the  law.'  are 
inferences  or  positions  established  for  the 
most  part  hv  the  common  and  occasionally 
by  the  statute  law.  and  are  obligatory  alike 
on  judges  and  jury "  Doane  v  'Glenn.  1 
Colo.  495.  .504  (1872).  For  example,  from 
a  lawful  marriage  and  the  birth  of  offsprihg 
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and  indispensible  part  in  the  correct  decision  of  many  questions,  but  they  are 
out  of  place,  when  the  facts  are  known,  or  are  admitted/'^^* 

A  Limited  Number. —  Unlike  inferences  of  fact,  *^  or  administrative  as- 
sumptions of  procedure,^ ^  presumptions  of  substantive  law  are  limited  in  num- 
ber, and  are  properly  considered  in  connection  with  the  several  branches  of 
law  to  which  they  relate  and  will  not,  therefore,  beyond  a  reasonable  number 
of  illustrative  instances,  be  deemed  to  fall  witfain  the  scope  of  the  present 
treatise.  The  creation  of  future  presumptions  of  law  lies  mainly  with  the 
legislature.  The  work  of  the  courts,  in  this  respect,  will  more  properly  deal 
with  the  announcement  of  assumptions  of  administration,  which  do  not  deal 
with  specific  branches  of  the  substantive  law*^^ 

Civil  Cases. —  Very  many  of  the  civil  branches  of  substantive  law  have  rules 
of  presumption  announcing  that  a  prima  facie  probative  force  will,  until  evi- 
dence to  the  contrary  is  introduced,  be  provisionally  attached  to  a  {>:iven  state 
of  facts.**  That  is,  a  certain  inference  will  be  drawn  from  it,  unless  and  un- 
til countervailing  evidence  is  introduced. 

§  446.  [Presumptions  of  Law];  Presumption  of  Legitimacy  —  Marriage. ^^ — 

The  presumption  of  legitimacy,  under  which  a  child  born  during  the  cohabita- 
tion of  a  married  couple  will  be  taken,  prima  facie,  to  be  legitimate,  provided 
the  husband  could  have  had  access,  is  properly  spoken  of  as  a  presumption  of 

during  cuhabitation  the  presumption  of  law 
Ib  that  the  children  are  legitimate.  When 
conflicting  evidence  is  introduced  upon  the 
point  covered  by  the  presumption  of  law,  the 
presumption  itself,  the  rule  of  law,  is  functus 
ofjtcio.  It  has  done  its  work.  People  v. 
Wong  Sang  Lung,  supra;  Schaub  v.  Kansas 
City  Southern  Ry.  Co.,  133  Mo.  App.  444,  113 
S.  W.  1163  (1908).  The  entire  inquiry  is 
DOW  one  of  logic,  as  to  inferences  of  fact. 
Turner  v.  WiUiams,  202  Mass.  600,  89  N.  E. 
110  (1909);  Lynch  v.  Metropolitan  St.  Ry. 
Co.,  112  Mo.  420,  433,  20  S.  W.  642  (1892). 

Burden  of  Proof  and  Burden  of  Evidence. 
—  The  effect  of  the  establishment  by  a  party, 
in  his  own  favor,  of  a  presumption  of  law,  or, 
more  properly  of  the  facts  regarding  one,  is 
not  to  shift  the  burden  of  proof.  Citi^^ens' 
ins.  Co.  V.  Helbig,  138  111.  App.  116  (1907), 
jndg.  afTd  Helbig  v.  Citizens'  Ins.  Co.,  234 
111.  261,  84  X.  E.  897  (1908).  The  burden 
of  evidence,  however,  being  discharged  by 
the  person  so  establishing  a  presumption  of 
law  may  properly  be  said  to  have  shifted. 
Id. 

10.  Erhart  v.  Dietrich,  118  Mo.  418.  427, 
24  g.  W.  188  (1893).  "The  office  of  pre- 
mmptions  is  not  to  overthrow  admitted  facts 


but  rather  to  supply  the  absence  of  facts; 
there  can  be  no  presumption  against  ascer-  * 
tained  and  establinhed  facts."  Conway  v. 
Supreme  Council  Catholic  Knights  of  Amer- 
ica, 137  Cal.  384,  389,  70  Pac.  223  (1002). 
Any  inference  of  fact  previously  assumed  as 
prima  facie  correct  by  the  presumption  of  law 
continues  to  exert  its  full  logical  effect.  As 
to  the  Evolution  of  Substantive  Law:  Rulings 
as  to  Prima  Facie  Case,  see  2  Chamb.,  Ev., 
§§  1086,  1087. 

11.  §§  414  et  seq.;  2  Chamb.,  Ev.,  §§  1026  et 
9eq. 

12.  §§  486  et  seq.;  2  Chamb.,  Ev.,  §§  1184 
et  seq. 

13.  Presumptions  of  law  are  usually 
grounded  upon  public  policy,  social  conven- 
ience, or  safety,  and  are  either  such  as  the 
statutes  expressly  declare,  or  such  inferences 
as  the  courts  generally  in  their  lecral  ex- 
perience have  recognized  and  sanctioned  in  the  ' 
administration  of  justice.  Modern  Woodmen 
of  America  v.  Craiger,  17i>  Ind.  30.  92  K.  E. 
113,  rev'g  judsr.  /App.  1909)  90  X  E.  84.  See 
also,  2  rhsmb.,  Ev.,  §  1088. 

14.  Sheldon  v.  Wright,  80  Vt.  298.  67  Atl. 
807    n907):  2  Chamb.,  E%\,  §  1089. 

16.  2  Chamberlayne,  Evidence,  §  1089a: 
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law.  It  is  a  recognized  part  of  the  substantive  law  of  the  family  that  a  child 
born  during  the  coverture  of  a  married  couple  "  within  the  espousals,"  as  the 
early  phrase  went,  *'  deinz  les  espousaills/'  will' be  presumed  to  be  the  legitimate 
child  of  persons  so  cohabiting.*** 

"  Inter  quatuor  maria." —  If  the  husband,  pater  quern  nuptiae  demon^rant, 
was  within  the  four  seas,  inter  quatuor  maria,  of  England  during  the  time 
when  the  child  might  have  been  begotten,  the  latter  was  legitimate.^*  This 
continued  to  be  the  rule  as  announced  by  the  common  law,  which  in  this  par- 
ticular, was  in  sharp  contrast  with  that  of  Holy  Church,^**  from  the  time  of 
Braeton  through  the  seventeenth  century.  Even  the  clearest  proof  of  the 
wife's  adultery  did  not  suffice  to  bastardize  the  spurious  offspring.  If  he  were 
not  impotent,  or  under  a  decree  of  divorce  from  his  wife,*®  the  husband,  if 
within  the  four  seas  of  England,  was  conclusively  presumed  ^  (the  expression 
may  be  noted)  to  be  the  father  of  his  wife's  children.  After  the  seventeenth 
century,  the  rule  of  the  inter  quatuor  maria  may  be  regarded  as  abandoned.^* 
Proof  under  the  Modem  Use  of  Reason, —  Modern  methods,  those  of  reason, 
venture  boldly  to  enter  ijpon  tho  inquiry  as  to  whether  tlie  husband  was 
imder  the  circumstances  disclosed  in  the  evidence,  actually  the  father  of  a 
child  begotten  in  coverture.  In  attempting  this  task,  the  law  avails  itself 
of  all  probative  facts  with  a  single  exception,  a  resen'ation  of  doubtful  ex- 
pediency, to  be  mentioned  hereafter. ^^  If  it  may  he  reasonably  found  by 
.  the  tribunal  of  fact  that  the  husband  could,  in  the  nature  of  things,  have  been 
the  father  of  the  child,  the  presumption  of  substantive  law  assiuning  legitimacy 
will  be  allowed  to  stand.*^  In  few  connections,  is  the  intimate  relation  between 
the  substantive  law  and  the  so-called  presumption  of  law  more  clearly  shown 
than  in  the  present.^^ 


16.  2  Chamb.,   Ev.,   §    1089a. 

17.  36  Hen.  VI,  pi.  14,  p.  22    (1437). 

18.  The  Canon  or  Kcolehia»tical  \jk\v,  which 
was  usually  called  by  early  EngliHh  lawyers 
'  the  law  of  the  Holy  Church,*  ihoujjh  founded 
upon  the  Civil  Law,  was  at  variance  both 
with  the  Civil  and  Common  Law  with  re- 
spect to  Adulterine  Bastardy,  for  it  looked 
only  to  the  actual  paternity.  Nicolas  on 
Adulterine  Bastardy,  p.  2;  Braeton.  Lib.  1, 
C.  J),  f.  Ob;  Lit.  IT  c.  20,  pp.  63,  70. 

19.  18  Hen.  VT.  Hil.  T.  pi.  .3,  pp.  .32,  .34 
(1440);  Kolle's  Al)r.  358.  Tit.  Bastards,  let- 
ter B. 

SO.  §§  470  et  »eq.:  2  Chamb..  Kv.,  §§  1160 

et  seq, 
21.  2  Cliamb.,  Ev..  §  lOSPa,  n.  8,  and  cases 

cited. 

L  §  449;  2  Chamb..  Ev..  §  lOSOe. 

L  Mills'   Estate,    137    Cal.   208,   70   Pac. 
91    (1902);    Robinson  t.  Ruprecht,   191   HI. 


424,  61  N.  E.  631  (1901) ;  Bowman  v.  Little, 
101  Md.  273,  61  Atl.  1084  (190.5);  Kabeke 
v.  Baer,  115  Mich.  328.  73  X.  \V.  242  (1807)  ; 
iNIatthews'  Estate,  153  X.  Y.  443.  47  X.  E. 
001  (1897)  ;  Locust  v.  Canithers.  23  Okl.  37.3. 
100  Pac.  520  (1809);  Bunel  v.  0*Day.  12.5 
Fed.  303  (1003)  :  2  Chamb..  Ev.,  §  1080b,  n. 
3,  and  cases  cited. 

24.  Birth  of  issue  shortly  after  marria|r« 
is  an  exception  to  the  rule  and  stands  upon 
its  own  facts.  R.  v.  Luffe.  8  East.  193 
(1807).  This  law  seems  well  settled.  Grant 
V.  Stimpson.  70  Conn.  617.  66  Atl.  166 
(1007);  Pennfson  v.  Page.  20  Pa.  420,  72 
Am.  Dec.  644  (18.-17);  Wallace  v.  Wallace. 
137  Towa  37.  114  X.  W.  .'>27.  The  courts 
will  not  indulge  the  presumption  that  a  mar- 
riasre  was  entered  into  merelv  to  avoid  the 

'  •  •         • 

possible  consequences  of  a  pendinir  bastardy 
proceeding,  but  will  assume  that,  had  the 
alleged  father  doubted  his  paternity,  he  would 
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Marriage. —  There  is  also  a  prefttunption  of  a  legal  marriage  from  proof 
of  a  marriage  ceremony  in  due  form  ?^  or  even  from  cohabitation  as  man 
and  wife.^^ 

§  447.  [Presumptions  of  Legitimacy] ;  Proof  of  Access. —  1  f  personal  access  on 
the  part  of  the  husband  is  shown  at  a  time  when  the  child  mig-ht  have  been 
begotten,  it  will  be  assumed  that  sexual  intercourse  took  place,  unless  such  au 
occurrence  is  clearly  negatived  by  the  attendant  circimistances.^^  '*  Access  like 
any  other  important  fact,  must  be  satisfactorily  established,  but  access  is  not 
to  be  presumed  because  the  parties  were  within  such  distance  that  access  was 
possible,''  ^** 

§  448.  [Presumption  of  Legitimacy];  Bebuttal  of  Presumption.^^ — That  the 


have  resit) ted  the  prosecution  and  refused  to 
marr}'.  HaU  v.  Gabbert,  213  lU.  208,  72 
X.  E,  806  (1904). 

86.  Evidence  of  a  marriage  ceremony  in 
due  form  puts  on  the  other  side  the  burden 
of  proving  that  the  marriage  wad  iUegal. 
Uoset  V.  Goset,  112  Ark.  47,  164  S.  W.  759, 
L  R.   A.    1916   V   707    (1914). 

Effeet  of  Second  Marriage. —  The  burden 
is  on  one  who  seeks  to  show  the  illegality  of 
a  marriage  to  prove  such  illegality  which 
presumption  is  not  overcome  by  mere  proof 
of  a  second  marriage  and  the  parties  attack- 
ing such  second  marriage  have  the  bnrden 
of  proof  to  show  that  neither  party  to  the 
liret  marriage  had  obtained  a  divorce.  Jones 
V  Jones,  Okia  (1917),  164  Pae  463,  L. 
R.  A.  1917  E  921.  The  tendency  of  the 
courts  is  to  hold  a  second  marriage  valid, 
and  if  it  has  not  been  questioned  for  many 
years  its  validity  will  not  be  overcome  by 
mere  proof  of  a  prior  marriage,  [n  such 
ease  the  presumption  in  favor  of  innocence 
and  morality  will  prevail  over  the  presump- 
tion of  the  continuance  of  the  former  mar- 
riage and  it  will  be  presumed  that  the  first 
marriage  was  not  binding  at  the  time  of  the 
second.  Ptoof  of  subsequent  marriage  alone 
makes  out  a  prima  facie  case  of  its  validity. 
To  overcome  this  prima  facie  case,  proof  of 
a  former  marriage  is  required  and  also  evi- 
dence from  which  it  may  he  concluded  that 
it  has  not  been  dissolved  bv  death  or  divorce, 
^haeifer  t.  Riehardson,  125  Md.  88,  93  Atl. 
301,  U  R.  A,  1016  E  186  (191.5).  Where 
A  man  leaves  tbe  state  saying  that  he  wilt 
?«t  a  divorce  and  returns  after  two  years 
^ATtng  that  lie  has  one  and  later  marries 
»?ain  and  lives  with  the  second  wife  four- 
tren  years  the  presmnption  is  that  the  sec- 


ond marriage  i^  leglil  as  the'  presumption 
of  the  continuance  of  the  first  marriage  is 
outweighed  by  the  presumption  of  innocence 
as  the  second  marriage  was  entered  into  in 
good  faith  and  all  parties  have  acted  upon 
an  assumption  of  its  validity.  Sliepard  v. 
Carter,  86  Kan.  125,  119  Pac.  533,  38  L.  R. 
A.  (X.  S.)  668  (1911).  o  show  that  a 
second  marriage  is  bigamous  the  burden  is 
upon  the  state  to  sliow  that  the  first  wife  is 
still  alive  and  this  burden  is  not  met  by 
evidence  that  the  first  wife  was  alive  four 
and  a  half  years  before.  The  presumption 
of  continuance  of  life  must  give  way  to  that 
of  innocence.  Dun  lap  v.  State,  126  Tenn.  415, 
150  S.  W.  86,  41  L.  R.  A.  (N.  S.)  1061 
(1912).  The  mere  fact  that  a  man  having 
a  living  wife  in  Tennessee  had  married  an- 
other woman  in  Alabama  does  not  raise  an 
absolute- presumption  that  he  had  obtained. in 
Alabama,  or  at  some  place  other  than  Ten- 
nessee,- a  divorce  on  some*  ground  recognized 
in  the  forum.  Neely  v.  Tennessee,  etc.,  R. 
Co.,  145  Oa.  .363,  89  S.  E.  .325,  L.  R.  A.  1916 
F    819    (1916). 

96.  The  presumption  of  marriage  from  co- 
habitation and  reputation  is  rebutted  by  evi- 
dence that  the  man  married  another  woman 
without  protest  from  the  reputed  wife  and 
where  there  is  an  absence  of  other  evidence 
of  marriage  which  could  easily  have  been  pro- 
duced if  in  existence.  Farley  v.  Frost-John- 
son Lumber  Co.,  133  La.  497,  .63  So.  122, 
L.  R    A.   1915   A   200    (1913). 

97.  2  Chamberlavne,  Evidence,  §  1089c,  n. 

1,  and  cases  cited. 

28.  2  Chamberlayne,  Evidence,  §  1089c,  n. 

2,  and  cases  cited. 

89.  2  Chamberlayne,  Evidence,  §  1089d. 
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inference  of  fact  that  children  bom  during  the  coverture  of  a  married  woman 
were  begotten  by  her  husband  may  be  rebutted  is  unquestionable/*^^  Among 
facts  showing  that  children  born  during  coverture  could  not  have  been  the 
children  of  the  husband  are  a  second  marriage  by  the  mother  supposing  a 
former  husband  to  be  dead,^^  or  a  continuous  absence  by  the  husband,'*^  espe- 
cially at  sea  or  in  foreign  parts,  during  tlie  period  when  he  might,  in  course 
of  nature,  have  been  the  father  of  the  child.  A  difference  in  race  between  the 
parents  and  the  child  as  where  the  married  pair  are  white  and  the  child  is  a 
mulatto  "^  has  been  held  to  rebut  the  presumption  of  legitimacy.  The  question 
in  each  case  is,  of  course,  as  to  actual  access  on  the  part  of  the  husband.  That 
fact,  being  proved,  or  disproved,'*^  the  judicial  inquiry,  as  a  rule,  c^ases.'*^ 

§  448.  [Presumption  of  Legitimacy] ;  Limitation  upon  Scope  of  Evidence.^^ — 
iCeither  of  the  married  couple  is  permitted  to  testify  to  the  fact  of  actual 
non-access  to  the  wife  on  the  part  of  her  husband.  The  modern  rule  dates 
from  the  time  of  Lord  Manslield  who  announced,  in  1777:^^  *'  It  is  a»  rule 
founded  in  decency,  morality,  and  policy,  that  they  (husband  and  wife)  shall 
not  be  permitted  to  say  after  marriage  that  they  have  had  no  connection,  and 
therefore  that  the  offspring  is  spurious.''  This  rule  was  later  adopted  in 
affiliation  proceedings****  and  obtained  much  vogue  and  popularity.**"  Indeed, 
it  may  be  regarded  as  settled  law."*^*     As  to  the  fact  of  non-access  alone,  how- 


30.  Bunel  v.  O'Day,  126  Fed.  303  (1903); 
McNeely  v.  McNeely,  47  La.  Ann.  1321,  17 
So.  i)28  (180r>),  in  Louisiana  after  an  in- 
terval of  300  days  after  separation  of  the 
married  couple  the  presumption  of  legitimacy 
becomes  rebuttable  for  after-born  children 
of  the  wife. 

31.  St.  Andrews  v.  St.  Brides,  1  Stra.  51 
(1760). 

88.  Mebane  v.  Capehart,  127  N.  C.  44,  37 
S.  E.  84  (1900)  ;  In  re  Diwer's  Estate,  22 
Pa.  Super.  Ct.  436  (1903). 

Where  the  huthand  and  wife  are  llvlnir 
apart  there  is  no  presumption  of  law  that 
any  child  liorn  to  the  wife  is  legitimate  as 
was  formerly  the  rule.  Probable  evidence 
that  the  husband  had  no  chance  of  a^'cess 
to  the  wife  is  now  admissible,  following  the 
English  rule  in  the  English  House  of  Lords 
in  Morris  v.  Davies,  5  Clark  &  F.  163.  State 
V  Shaw,  89  Vt.  121,  94  Atl.  434,  L.  R.  A. 
1915   F   1087    (1915) 

Impotency,  moreover,  on  the  part  of  the 
husband  still  rebuts  the  presumption  of  legiti- 
macy. Impossibility  of  procreation  must, 
however,  be  established,  in  order  to  justify 
the  affirmative  action  of  the  court.  Even  a 
high  degree  of  improbability  is  not  sufficient 


for  the  purpose  of  bastardizing  the  offspring. 
2  Chamb,  Ev.,  §  lOSOd. 

88.  Bullock  v.  Knox,  96  Ala.  195,  11  So. 
330   (1892). 

84.  VNallace  v.  Wallace,  73  N.  J.  Eq.  403. 
67  Atl.  612    (1907). 

86.  The  presumption  of  legitimacy  cannot 
be  rebutted  by  showing  that  the  wife  was 
guilty  of  adultery  during  the  period  of  gesta- 
tion. Town  of  Canaan  v.  Avery,  72  N.  H. 
591,  59  Atl.  609  (1904). 

86.  2  Chamber layne.  Evidence,  §  1089e. 

87.  Goodright  v.  Moss,  Cowp.  591    (1777). 

88.  R.  V.  Kea,  11  East  132  (1809). 

89.  Legge  v.  E^imonda,  25  L.  J.  Ch.  125,  135 
(1856)  ;  R.  V.  Sourton,  5  A.  &  E.  180,  K.  B. 
(1836). 

40.  Mills'  Estate,  Bupra;  Abtngton  v.  Dux- 
bury,  105  Mass.  287  (1870) :  Rabeke  v.  Baer, 
Bupra :  Chamlieflain  v.  People,  23  N.  Y.  85,  88 
( 1861 )  ;  Boykin  v.  Boykin,  70  N.  C.  262 
(1874) ;  Bell  V.  Terr.,  8  Okl.  75,  56  Pac.  853 
(1899);  Tioga  v.  South  Creek,  75  Pa,  433 
(1874):  Shuman  v.  Shuman,  83  Wis.  250. 
63  N.  W.  455  (1892) :  Mulligan  v,  Thompson, 
23  Ont.  (Can.)  54  (1892);  2  Chamb.,  Ev.. 
§  1089e,  n.  5,  and  cases  cited. 
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ever,  is  silence  imposed  by  the  law  upon  the  married  pair/  Thus  an  illegal 
marriage  ceremony  ^^  or  the  non-existence  of  any  marriage  ceremony  what- 
ever/^ may  be  stated  by  either  one  of  the  married  couple  although  the  neces- 
sary effect  of  the  testimony,  if  believed,  would  be  to  bastardize  the  offspring. 
Either  parent  is  quite  as  competent  to  testify  that  a  particular  child  bom 
during  the  coverture  is,  in  fact,  illegitimate  ^^  as  to  testify  that  he  or  she  is 
legitimate.*' 

§  450.  [Fresumption  of  Legitiinacy] ;  Inferences  of  Fact.^<^ —  Inferences  of  fact 
:ire  to  be  distinguished  from  this  presumption  of  law.  As  an  inference  of 
fact,  for  example,  legitimacy  may  be  presumed  from  recognition  of  the  child 
in  its  supposed  parents.*^  Husband  or  wife,  may,  as  witnesses,  depose  to 
the  existence  of  facts  from  which  the  inference  of  illegitimacy  may  properly 
be  drawn,  or  which  tend  to  exclude  the  conclusion  that  the  child  is  legitimate.*^ 
With  this,  however,  the  presumption  of  law  is  not  concerned.  So  also,  there 
i.^  said  to  be  no  presumption  that  certain  alleged  heirs  are  the  legitimate 
descendants  of  the  ancestor.*^ 

§  451.  Presumptions  of  Law;  Presumption  of  Death;  Continnance  of  Life.^ 

Prominent  among  presumptions  of  law,  properly  so^alled,  under  the  rules 
regulating  the  rights  of  persons,  is  the  so-called  presumption  of  death  from 
seven  years  absence  from  home  with  no  tidings  received  by  those  who  naturally 
would  have  beard  had  the  person  in  question  been  alive.  It  is  not  disputed  that 
it  is  a  fair  inference  of  fact,  i.e.,  a  presumption  of  fact,'^  that  a  person  may, 
with  greater  or  less  probative  force  according  to  varying  circumstances,  be 
taken  as  being  alive  shortly  after  he  is  proved  to  have  been  so.  Nor  would 
it  be  doubted  that  with  the  same  variations,  the  inference  of  fact  though  with 
constantly  diminishing  force,  would  operate  in  favor  of  life  for  a  considerable 
lime."'^     The  presumption  of  the  inference  of  life  applies  equally  to  the  young  ^^ 

41.  Chatham  v.  Mills,  137  Cal.  298  (1902)  ;  v.  Caruthers,  9upra:  2  Chamb.,  Ev.,  g  1089f, 

iHTt  V.  (^reenwalt,  44  Mich.  24i>,  6  N.  W.  n.  1,  and  cases  cited. 

<5»4  (1880);   Chamberlain  v.  People,  supra;  48.  Poulett  Peerage,  L.  R.  (1903)  App.  Cas. 

iHijjav.  South  Creek,  «Mpra.  396   (abandonment  of  wife  upon  her  confes- 

i2.  Darcy*8  Infants,   11   Ir.  C.  L.   R.   298  gjon  of  pregnancy  by  another) 

<^^80).  48.  Osborne    v.    McDonald,    159    Fed.    791 

«.  Xiles   V.    Spragiie,    13    Iowa    108,    207  (1908). 

n862) ;  Allen  v.  Hall,  2  Nott  &  McC.  (S.  C.)  50.  2  Chamberlayne     Evidence,     §§     1090, 

n4   (1819).  1091. 

41  Murray  v  Milner,  L.  R.  12  Ch.  D.  845  51.  §  415:  2  Chamb.,  Ev.,  §  1027. 

(1879).    See,  however.  In  re  Mills'  Estate,  58.  §§  417,  420;   2  Chamb!,  Ev.,  §§   1034, 

^37  Cal.  298  1042:  Bartley  v.  Boston  &  X.  St.  Ry.  Co.,  198 

45.  Cooley  v.  Cooley,  58  S.  C.  168,  36  S.  E.  Mass.    163,   83  N.   E.   1093    (1908)  ;    Hall   v. 

•>«3  (1900),  rehearing  denied,  58  S.  C.  582,  Hall,  122  N.  Y.  Supp.  401  (19^0):  2  Chamb., 

•n  8  E  226.  Ev.,  §  1090,  n.  4,  and  cases  cited. 

4«.  2  Chamberlayne,  Evidence,  §  1089f.  53.  Lewis    v.    People.    87    Til.    App.    588 

47.  Zachmann   v.  Zarhmann,  201    III.  380,  (1899);   Manley  ▼.   Pattison,  73  Miss.  417, 

W  X.  E.  256   (1903) ;  Dennison  v.  Page,  29  19  So.  836,  65  Am.  St.  Rep.  481   (1895). 
P»  420,  72  Am.  Dec.   644    (1867);   Locust 
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and  the  old,®^  the  sick^'  and  the  well,  the  absent  and  thofle  near  at  hand. 
Inference  of  Continuance  of  Life  Rebuttable. —  So  far  as  it  is  an  inference 
of  fact,  the  presumptLon  of  the  continuance  of  life  is  controlled,  modified  or 
overbalanced  by  facts  from  which  a  contrary  inference  may  logically  arise.*® 
The  probative  force  of  the  presumption  of  continu-ince  of  life  is,  therefore,  in 
a  state  of  constant  change.*'*^ 

§  452.  [Presumption  of  Death] ;  An  Inference  of  Varying  Probative  Force.*^ — 
Every  loss  in  probative  force  of  the  presumption  or  inference  of  continuance 
adds  to  that  of  the  inference  of  death  and  vice  versa.  It  necessarilv  follows 
that  a  point  of  time  is  certain  to  arrive  at  which  the  evidentiarj-  power  of  the 
presumption  of  death  will  overcome  that  of  the  continuance  of  life.**  Later 
on,  a  second  point  of  time  is,  as  a  matter  of  logic,  certain  to  be  reached  at 
which  the  presumption  or  inference  of  death  has  become  prima  facie  valid.  As 
a  matter  of  experience  alone,  however,  no  precise  point  of  time  could  well  be 
agreed  upon  by  the  courts  as  that  at  which  a  presumption  of  law  should  begin 
to  operate.*^"  The  prima  facie  point  in  the  proof  might  well  arise  in  different 
cases,  at  very  divergent  points  of  time.*^^  The  courts,  therefore,  instead  of 
auiiouiicing  a  rule  of  presumption,  i.e.,  a  presumption  of  law,  adopted  the 
time  limit,  seven  years,"*  of  a  statute  passed  for  another  purpose  •^  and  ap- 
plied it,  generally,  to  all  cases  of  unexplained  absence,  where  one  is  presumed 
to  be  dead. 

§  453.  [Presumption  of  Death];  Adoption  of  Bule  in  America.^ "^ — The  pre- 
sumption of  law  that  one  absent  for  seven  years  without  tidings  by  his  family 
and  friends  will  be  assumed  to  be  dead  is  universally  adopted  in  the  United 
States/*"'  and  Canada.****     Even  where  the  legislature  has  not  intervened   a 

64.  Watson  v.  Tindal,  24  Ga.  404,  71  Am  68.  This  was  done  by  the  English  courts 

Dec.  742  (1858).  (i»  re  Benjamin,  1  Ch.  723,  71  L.  J.  Ch.  319, 

55.  HallV  Deposition,  11  Fed.  Cas.  No.  86  L.  T.  Rep  (N.  S.)  387  (1902);  Wilson 
5,924,1  Wall.  Jr.  (US)  85  (1843).  v.    Hodges,    2    East    312,    6    Rev.    Rep.    427 

56.  Hyde  Park  v.  Canton,  130  Mass.  505  (1802))  taking  as  a  basis  the  Statute  of  1 
(1881);  Davie  v.  Briggs,  07  U.  S.  028,  24  James  I,  c.  XI,  relating  to  prosecutions  for 
L.  ed  1086  (1878)  ;  2  Chamb.,  Ev..  §  1001,  adultery  and  practically  extended  by  10  Car. 
n.  1.  and  cases  cited.  2,  c.  6  to  cases  of  absent  life  tenants.     Doe 

57.  Hyde  Park  v.  Canton.  «i<pra ;  2  Chamb.,  d.  Banning  v.  Griffin,  15  East  203  (1812). 
Ev.,  §   1091,  n.  2,  and  cases  cited.  See  an   interesting  statement  of  the  Origin 

58.  2  Chamberlayne  Evidence,  §§  1002.  of  the  Rule  as  to  Seven  Years'  Absence.  2 
1093.  Chamb.,  Ev.,  §  1093  and  notes. 

59.  Smith  v.  Knowlton,  11  N.  H.  191  64.  2  Chamberlayne,  Evidence,  §§  1094- 
(1840)  1006. 

60.  Czech  V.  Bean.  72  X".  Y.  Supp.  402,  35  65.  Hansen  v.  Owens.  132  Oa.  648,  64  S.  E. 
Misc.  720   (1001).  800    (1000):   Reedy  v.  Millizen,  155  111.  636. 

61.  Merritt  v.  Thompson.  1  Hilt.  (X.  Y.)  40  X  E.  1028  (1895):  Ryan.  v.  Tudor.  31 
550  (1858)  :  2  Chamb,  Ev ,  §  1002,  n.  3,  and  Kan  366,  2  Pac.  707  (1884)  :  Stockbridge. 
cases  cited.  Petitioner,    145    Mass.    517.    14    X     E.    928 

62.  Doe  d.  Llovd  v.  Deakin,  4  B.  &  A.  433  (1887)  :  Oilrov  v.  Bradv,  105  Mo.  205,  93 
(1821)  :  Doe  d  George  v  .lesson,  6  East  84  S  W  270  (1006)  :  Barson  v.  Mulligan,  l»l 
(1905),  per  Ld.  Ellenborough,  C.  J.  N*.  Y.  306,  84  N.  E.  75    (1908),  revg.   105 
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ruling  by  the  judge  .to  this  effect  seems  a  reasonable  exercise  of  judicial  ad- 
miuistrHtioii  iu  giving  certainty  to  substantive  lawJ''  In  any  case,  th^  burden 
of  evideni-c  to  show  absence  and  other  facts  grounding  the  presumption  of 
death  re>t.>  upon  him  who  alleges  it.'*^ 

§  454.  [Presumption  of  Death];  Statutory  Modifications.'"' — The  legislature 
has  intr(Kliieed  certain  variations  upon  this  general  rule  of  presumption.^" 
Occasionally  a  less  time  than  seven  years  is  declared  to  be  sufficient  to  ground 
the  presunjption  of  law.^^  Other  statutes  have  been  limited  in  operation  to 
resideuts  of  the  forum.      In  this  case,  application  to  other  persons  is  excluded.'^ 

Absvnce  from  JurUdiction. —  It  has  been  frequently  required,  iu  certain 
statutes,  that  the  absence  of  the  person  in  question  must  be  shown  to  have 
beeu  in  another  state  or  country.'^  But  to  require  affirmative  proof  that  the 
person  in  question  is  Ijeyond  the  sea,  or  out  of  the  state  or  hiding  iu  it, 
is  to  di^nand  the  impt>ssible.  Evidence  showing  that  the  person  is  doing 
anything  establishes  that  he  is  alive,  and  it  is  precisely  this  fact  which  the 
absence  of  all  tidings  tends  to  negative.^*     Proof  of  other  facts  grounding  an 


\.  V  J<upp  1106,  120  App.  Div.  879  (1007); 
In  re  treem&n'A  Kstnte,  227  Pa.  154,  75 
All.  10ii3  (imO);  Davie  v.  ^»riJ»gJi»,  aupra; 
2  Cliaiiih.,  Kv .  §  1094,  n.  1,  and  cases  cited  in 
24  other  K^ates. 

66.  Giles  v.  Morrow,  1  Ont.  Rep.  527 
(1882). 

67.  §§  ;J0.3  (t  fte(j  ;  1  Chain b ,  Ev ,  §§  .m6 

tt  8fq. 

68.  Smith  v  (  ombe,  40  N.  .1  Eq.  420,  24 
At!.  9  (1H02).  That  there  is  no  probative 
force  in  the  presumption  itself,  ^ee  2  ('hamb., 
Ev.,  §  1095;  State  v.  Henke.  58  Iowa  457 
(1M2).  Ao  liererse  Preaitmptitm. —  The  ex- 
piration of  seven  years  \vith(tiit  tidings  gives 
ri-'e  to  no  preMimption  of  law  that  the 
person  at  home  is  dead.  '*  If  a  man  leaves 
his  home  and  j?oes  into  parts  unknown,  and 
remains  unheard  from  for  the  space  ot  seven 
years,  the  law  authorizes,  to  those  that  re- 
main, the  presumption  of  fact  that  he  \a  dead : 
hilt  it  does  not  authorize  him  to  presume 
therefore  that  any  one  of  those  remaining  in 
the  place  which  he  left  has  died.  Hyde  Park 
T  (anton,  8Vpra ;  2  Chamb  ,  Kv^  §  lOOfi  The 
'^ame  rule  applies  in  case  of  absence  longer 
than  9even  years.  Garwood  v.  Hastings,  38 
(al.  216   (1800   (17  years). 

69.  2  Cham1)erlayne,    Evidence,    §§     1097, 

\m. 

70.  Matter  of  Board  of  Education,  173  X. 
V  321,  66  X.  E.  11  (1003),  dismissing  appeal 
77N.Y.  Supp.  1121  (1002). 

71.  Ho.  Ber.  St.,  1809,  §  8144;  Winter  v. 


Supreme  Lodge  K.  of  P.,  06  Mo.  App.  1.  60 
S   \V.  662  ( 1902 ) . 

72.  I  ronton  Fire  Brick  Co.  v.  Tucker,  26 
Ky.  L.  Rep  532,  82  S,  \V.  241  (1904).  Even 
where  the  statutory  provision  is  broad 
enough  to  cover  a  volimtary  and  open  change 
of  domicile  and  residence  outside  of  the  state, 
the  intent  of  the  legislature  may  l>e  so  far 
followed  as  to  limit  the  application  of  the 
presumption  to  cases  where  tlie  absentee  has 
aitandoned  his  home  which  still  remains  in 
the  jurisdiction  of  the  forum.  Latham  v 
Tombs. (Tex.  Civ.  App  1003).  73  S.  W  1060. 
In  such  a  case  it  is  necessarv  to  establish 
conclusively  that  the  decedent  left  the  state. 
Bradley  v.  Modern  W  oodmen  of  America,  146 
Mo.  App.  428,  124  S.  \V.  60  (1010)  ;  2  Chamb., 
Ev.,  §    1007,  n.   5,  and  cases  cited. 

78.  Louisville  Bank  v.  Public  School  Trus- 
tees. 83  Ky.  210  (1885);  Winter  v.  Sup. 
Lodge  K.  of  P.,  06  Mo.  App.  1.  60  S.  W.  662 
(1002)  ;  Mo.  Rev.  St.  (1800)  §  3144;  Turner 
V  Sealock,  21  Tex.  Civ  App.  504.  54  S  W. 
358  (1800)  ;  Tex.  Rev.  St.  art.  3372  (1841)  ; 
1-  Chamb..  Kv,  g  1008,  n    1,  and  cases  cited 

74.  •*  All  the  proof  that  can  be  required  or 
expected  is,  that  the  party  has  been  absent 
from  the  state,  or  from  his  familv  or  home, 
and  has  not  been  heard  from  within  the  pe- 
riod prescribed  by  the  statute  The  effect  of 
the  statute  was  simply  to  deflne  the  limits 
and  direct  the  application  of  an  ancient  nile 
of  the  common  law,  which  had  been  adopted 
and   applied   by   exisiiiig   English   statutes 
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inference  of  death  is  not  excluded  by  the  existence  of  such  statutes,'^  unless 
there  b^  affirmative  proof  that  the  person  has  left  the  state  or  country. 

§  455.  [Presumption  of  Death];  Proof  of  Death  by  Inferences  of  Fact  J** — 
While  mere  length  of  time  during  which  the  presumption  of  continuance  of 
life  is  required  to  operate,  gradually  deprives  it  of  probative  weight,  mere 
lapse  of  time,  within  the  limits  of  possible  longevity,  will  not  establish  a  prima 
facie  case  in  favor  of  death/^  The  inertia  of  the  court  will  not  be  overcome* 
except  by  facts  from  which  an  inference  of  death  may  logically  be  drawu.**^ 
Occurrence  of  shipwrecks,*®  the  outbreak  of  serious  epidemics  ^^*  and  the  like  ®^ 
may  so  reinforce  the  inference  arising  from  lapse  of  time  as  with  it,  to  con- 
stitute a  case  in  favor  of  death  upon  which  a  jury  might  reasonably  act. 
The  force  of  all  such  inferences  is  greatly  enhanced  where  imavailing  eflForts 
to  acquire  knowledge  as  to  the  whereabouts  or  existence  of  the  party  have 
been  made.***  The  truth,  however,  of  this  proposition  is  not  aflFected  by  the 
circumstance  that  in  connection  with  other  facts,  length  of  unexplained  ab- 
sence, unheard  from,  will  lead  to  an  inference  of  death  even  before  the  expira- 
tion of  seven  vears.^ 

Proof  Miisl  Be  Competent. —  Any  fact  upon  which  an  inference  of  death  is 
to  be  based  must  be  proved,  as  a  matter  of  course,  by  legal  testimony.  For 
example,  hearsay  will  not  be  received.  Death  cannot  be  proved  by  showing 
that  a  witness  has  "  heard  "  that  the  person  in  question  was  drowned.^*     That 


to  certain  specified  ca^es.  [Thorne  v.  Uolff,  1 
Dyer  185a;  S.  C.  iiendloe  86  (18J»4)]  The 
statute  may,  perhaps,  have  been  further  de- 
sired to  convert  a  mere  presumption  of  fact 
into  a  presumption  of  law;  for  it  seems  to 
have  l»een  doubted  whether  at  common  law  the 
presumption  of  death  arising  from  seven 
years'  absence  was  obligatory  on  juries.  But 
in  this  respect,  the  rule  at  common  law  is 
now  held  to  be  obligatory."  Osborn  v. 
Allen,  26  N.  J.  L.  388   (1857). 

75.  T^uisville  Bank  v.  Public  School  Trus- 
tees, supra. 

76.  2  Chamberlayne,  Evidence.  §  1099. 

77.  §  420;  2  Chamb ,  Ev..  §  1042,  n.  9. 

78.  Magness  v.  Modem  Woodmen  of  Amer- 
ica, 146  Towa  I,  12.3  N.  W.  169  (1909): 
Jacobs  V.  Fowler,  119  N.  Y.  Supp.  647  ( 1909) . 

79.  Merritt  v,  Thompson.  1  Hilt.  (N.  Y.) 
550  (1858)  ;  Holmes  v.  Johnson,  42  Pa.  159 
(1862);  Gihbes  v.  Vincent,  11  Rich.  (S.  C.) 
323  (1858) ;  2  Chamb.,  Ev.,  §  1099,  n,  3,  and 
cases  cited. 

80.  Chapman  v.  Kullman,  191  Mo.  237,  89 
S.  \V.  924  (1905) 

81.  Eagle  v.  Emmet,  4  Bradf.  Sur.  (N.  Y.) 
117    (1856);   Smith  t.  Knowlton,  11  K.  H. 


191    (1840):   Davie  v.  Briggs,  97   T.  S.  628 
(1878). 

Sioknest,  Bad  Bodily  Condition,  etc. — 
Leach  v  Hall,  95  Iowa  611,  04  X.  \V.  790 
(1885);  Chapman  v  Kimball.  83  Me.  389, 
22  Atl  254  (1891)  :  Cambreleng  v.  Purton.  12 
N.  Y  Supp  741  (1890)  ;  aff'd  125  X.  V.  610, 
26  X.  E  907  (1891)  :  2  Chamb.,  Ev.,  §  1099, 
n.  5t  and  cases  cited. 

82.  Modern  Woodmen  of  America  v  Craber, 
128  III.  App  585,  (1906)  ;  Renard  v  Bennett, 
76  Kan.  848,  03  Pac  201  (1!»08):  Hailey  v. 
Bailey,  36  Mich.  181  (1877)  :  Dunn  v.  Travis. 
67  X.  Y.  Supp.  743,  56  App.  Div.  317  ( 1900)  ; 
2  Chamb ,  Ev ,  §  1099,  n.  6  and  cases  cited. 

83.  Johnston  v.  Carvey.  124  X"^.  Y.  Pupp. 
278  (1910);  Puckett  v.  8tate,  1  Sneed 
(Tenn  \  ,155  (1853);  Washington  Safe,  etc.* 
Co  V  Lietzow,  59  Wash.  281.  109  Pac.  1021 
(1910) ;  2  Chamb,  Ev.,  §  1099,  n  6,  and  cases 
cited. 

84.  Iberia  Cypress  Co.  v.  Thorgeson,  116 
La.  218.  40  9o.  682  (1906);  Usrris  v.  State 
Bank,  97  X.  Y.  Supp  1044.  49  Misc.  458 
(1906).  So  also,  acts  of  conduct  by  persons 
within  or  without  the  family  of  which  the 
person  whose  death  is  in  question  was  a  mem- 
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the  absentee  was  treated  in  legal  proceedings  as  a  nonresident  ^°  is  inadmissible. 
That  the  testator  on  whose  disposition  of  property  the  inquiry  arises  apparently 
supposed  that  the  alleged  deceased  person  was  living  within  seven  years,  is 
for  like  reasons,  in  itself,  a  matter  of  no  consequence.*** 

Admi^iom. —  The  law  of  admissions  may  operate  to  estop  a  party  from 
claiming  that  a  given  person  is  dead.**^ 

Documents. —  The  same  rule  applies  to  documents.  A  certificate  of  death, 
ro  be  valid,  must  be  properly  authenticated.** 

Relevancy, —  It  is  essential  to  admissibility,  also,  that  the  fact  offered  in 
evidence  should  be  relevant.*® 

S  456.  [Presumption  of  Death] ;  Failure  to  Hear .^ —  So  instinctive  and  cus- 
tomary is  it  that  one  away  from  home,  even  if  he  have  acquired  a  new  domicile 
elsewhere,  should  desire  to  communicate  with  family  and  friends,  that  when 
it  is  made  to  appi»ar  in  evidence  that  such  persons  have,  without  assignable 
cause,  failed  to  hear  from  or  of  an  absent  member  of  the  family  for  a  con- 
siderable time  ®*  an  inference  of  fact  arises  that  he  is  dead.  The  bare  fact 
of  absence  for  seven  years  ^^  is  not,  as  has  been  seen,®*  sufficient,  as  an  in- 
ference of  fact,  standing  alone,  to  make  a  prima  facie  case  overcoming  the  as- 
sumption or  presumption  of  the  continuance  of  life. 

Absence  of  Tidings  is  Important  Only  When  it  Exists  at  Absentee's  Home, — 
The  presumption  of  law  that  a  person  not  heard  from  for  seven  years  is  dead, 
arises  only  when  the  absence  of  the  person  in  question  is  from  his  home.** 
Xo  similar  inference  of  fact  arises  where  the  person  has  change<l  his  domicile, 
or  otherwise  transferred  home  ties"®  or  where  he  has  removed  to  a  different 
state  or  to  a  foreign  country."**     Only  ignorance  by  the  home  relatives  is  sig- 

her,  conoeminf?  his  absence  which  amount  to  (1869)  :  Haugh  v.  Roles,  66  Ind.  tl7(\  (1S79)  ; 

the  otatement  of  an   inference  or  conclusion  Bowditch  v.  Jordan,  131   Mass.  321    ilHSl); 

OD  their  part  that  he  is  or  is  not  dead,  are  Sheldon    v.    Ferris,    45    Harh.    (X.    Y.)     124 

to  be  rejected  as.  in  effect,  hearxay.     §§  «r>7,  (1865);    Holmes    v.    Johnson,    42    Pa.    159 

et  8eq.;  4  Chamb.,  Ev.,  §  2608  et  seq.     Ru-  (1862);    2   Chamb.,   Ev.,   §    1100,   n.    1,   and 

mor  will  not  be  receiv(4i.     Kennedy  v.  Mod-  casea  cited. 

ern  Woodmen   of   America,  243   111.   560.  90  92.  Brown  v,  Jewett,  18  N.  H.  230  (1846). 

N   E.  1084   (1910) ;  2  Chamb.,  Ev.,  §  1000a.  98.  §  452:  2  Chamb.,  Ev..  §  1092. 

85.  Ferrell    v.    Grigsby    (Tenn.    Ch.    App.  94.  Stinchfield    v.    Emerson,    52    Me.    465, 
18M).  51  S   W.  114.  83  Am.  Dec.  524   (1864), 

86.  \Miiteside'8  Appeal,  23  Pa.  114   (1854).  95.  Hansen  v.  Owens,  132  Ga.  648,  64  S.  E. 

87.  A  party  who  admits  that  a  person  is  800  (1000)  ;  Wentworth  v.  Wentworth,  71  Me. 
alive  by   a    judicial    admission    will    not    be  72    (1880) 

permitted  to  deny  that  fact  however  strong  96.  M(»Cartee  v.  Camel,  1  Barb.  Ch.  (X.  Y.) 

the  inference  of  death.     Doane  v.  McKenny.  2  455   (1846)  :  Francis  v.  Francis,  180  Pa.  644, 

Nova  Scotia  328   (1854).  37  Atl    120.  57  Am.  St.  Rep.  668    (1897);  2 

88.  l.iicas  V.  Current  Kiver  T^nd  &  Cattle  Chamb..  Ev.,  1101,  n.  3.  and  cases  cited. 
^-0.,  ]m  .\fo   448,  85  S.  W.  359  (1905).  Presumption  alone. —  To  raise  the  presump- 

89.  2  Cliamb..  Ev.,  1099a.  tion  of  death  from  seven  years'  absence  the  in- 
1  90.  2  Chamberlayne,  Evidence,  §§  1100-  quir>'  made  must  be  at  the  last  known  resi- 
i        1105.  dence  of  the   party  and   where  one  becomes 

81.  Garwood    v.    Hastings,    38    Cal.    216      estranged  from  his  family  and  goes  to  another 
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nificant  in  this  connection.®^  A  fortiori  where  an  entire  family  remove  from 
the  old  home  the  failure  of  the  relatives  remaining  there  even  after  a  long 
time  *^  to  hear  from  the  head  of  the  family  does  not  raise  a  presimaption  that 
they  are  all  dead.  Intimate  friends  may  properly,  however,  constitute  a  class 
whose  failure  to  hear  from  or  about  an  absentee  may  be  highly  significant*** 

Actual  Receipt  of  Tidings. —  The  fact  of  tidings  of  an  absentee  or  other 
evidence  that  he  is  still  alive  at  a  certain  time,  may  be  proved  by  any  one.* 
Such  knowledge  destroys  the  inference  of  death  regardless  of  the  relation  to 
the  home  of  the  persons  possessed  of  it.^ 

Infirmative  Considerations, —  Many  considerations,  both  objective  and  sub- 
jective, tend  to  impair  the  probative  force  of  the  inference  of  fact  that  a  per- 
son is  dead  because  he  has  not  been  heard  from  bv  his  family  and  friends  at 
the  place  of  his  former  residence  for  an  extended  time.  "  Considering  the 
great  length  and  breadth  of  this  country,  and  the  migratory  character  of  the 
people,  the  presumption  has  less  force  here  than  in  the  countrj'  where  the 
law  on  this  subject  originated."  * 

Probability  of  Information, —  The  inference  that  a  party  is  dead  because 
he  has  not  been  heard  from  naturally  gains  in  probative  force  in  proportion  to 
the  probability  that  if  he  had  been  alive  he  would  himself  have  communicated 
with  his  friends  or  been  mentioned  in  some  message  by  others.* 


Btate  inquiry  at  the  residence  of  his  family 
is  insufTicient.  Marquet  v.  Aetna  Life  In^. 
Co.,  128  Tenn.  213,  159  S.  W.  733,  L.  R.  A, 
1915  B  740    (1913). 

97.  Wentworth  v.  Wentworth,  supra:  Man- 
ley  V.  Pattison,  73  Miss.  417,  19  So.  236.  55 
Am.  St.  Rep  543  (1S95)  ;  Thomas  v.  Thomas, 
16  Neb  553,  20  N.  W.  846  (18vS4):  In  re 
Miller,  9  N.  Y.  8upp,  639  (1888)  ;  2  Chamb., 
£v.,  §  1101,  n.  4  and  cases  cited.  In  the  same 
way  where  relatives  living  elsewhere  than  at 
home  fail  to  hear  from  the  person  in  ques- 
tion [Hitz  V.  Algreen,  170  111.  60,  48  X.  E. 
1068  (1897)].  the  circumstance  is  not  re- 
garded as  significant.  Even  where  a  husband 
or  wife  move  away  from  the  former  home  of 
the  absentee,  their  failure  to  hear  from  him 
is  not  necessarily  probative.  Thomas  v. 
Thomas,  supra;  Gorham  v.  Settegast  (Tex. 
Civ.  App.  1906),  98  S.  W.  665. 

98.  Campbell  v.  Reed,  24  Pa.  498    (1855) 
(3t)  years) ;  Manley  v.  Pattison,  supra.    The 
failure  of  strangers,  whether  at  or  near  the 
home  or  not,  is  devoid  of  probative  effect 
State  V.  Teulon,  41  Tex.  249   (1874). 

99.  Wentworth  v.  Wentworth,  supra. 
Should  it  happen  that  the  absentee  leaves  no 
family  with  whom  he  is  on  friendly  terms, 
and  no  Intimate  aasociates  with  whom  he  has 


been  in  the  habit  of  corresponding,  silence 
as  to  news  from  him  at  his  former  home  can 
scarcely  be  regarded  as  of  probative  impor- 
Unce.  In  re  Bd.  of  Education,  173  X.  Y.  32K 
66  .\.  E.  11  (1903);  Renard  v.  Bennett,  7C 
Kan.  848,  93  Pac.  261  (1908).  The  fact  that 
e  postal  authorities  or  the  makers  of  direc- 
tories at  the  place  of  an  absentee's  former 
residence  do  not  know  him  is  but  slight  evi- 
dence that  he  is  dead.  Hall's  Deposition,  1 
Wall.  Jr.  iV.  S.)  85,  104  (1843). 

1.  Matthews  v.  Simmons,  49  Ark.  468,  5 
S.  W.  797    (1886).      ^ 

2.  **  There  is  no  rule  of  law  which  confines 
such  intelligence  to  any  particular  class  of 
persons.  It  is  not  a  question  of  pedigree.** 
Flynn  v.  Coffee,  12  Allen  (Mass.)  1.33  (1S66). 
Where  a  person  has  been  heard  from  at  a  par- 
ticular time,  the  evidence  will  not  be  rejected 
as  hearsay.  Dowd  v.  Watson,  105  X.  C.  47<» 
(1890). 

3.  Smith  V.  Smith,  49  Ala.  156  (1873);  2 
Chamb.,  Ev.,  §  1103. 

4.  Robinson  v.  Robinson,  51  111.  App.  317 
n893)  ;  Sterrett  v.  Samuel,  108  Iji.  346,  32 
So.  428  (1002):  Lancaster  v,  Washington  L. 
Ins.  Co.,  62  Mo.  121  (1877)  ;  Straub  v.  Grand 
Lodge,  etc.,  37  X  Y.  Supp.  750,  2  App.  Div. 
138  (1896),  aff*d  158  N.  Y.  729,  53  N.  E.  1132 
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Shorter  Periods. —  The  prima  facie  inference  qf  death  from  absence,  unless 
aceompanied  by  infomiation  among  family  and  friends^  may  arise  at  an  earlier 
time  than  seven  years  when  appropriate  facts  are  shown."^  Where  the  lapsed 
interval  is  less  than  seven  years  more  affirmative  evidence  of  death  is  needed.® 

§  457.  [Presumption  of  Death];  Subjective  Facts.' — The  habits,  tempera- 
ment, objects  in  life,  plans,  ideals,  and,  indeed,  anything  out  of  which  a  motive 
or  shade  of  motive  may  arise  in  case  of  a  person's  failure  to  communicate  with 
home  and  friends  may  be  received  by  the  court  so  far  as  it  tends  to  ascertain  the 
reason  for  the  conduct  in  question.®  Thus,  where  a  person  is  of  a  cheerful 
disposition,  attached  to  his  family  and  friends,^  a  shorter  period  of  absence 
will  ground  a  prima  facie  inference  of  death,  than  would  be  the  case  in  respect 
to  one  afflicted  with  domestic  troubles,  or  naturally  vicioois  in  character  ^^  or  of 
a  gloomy  and  morose  disposition. 

Peculiar  Inducements  to  Communicate. —  In  general,  any  circumstance  which 
should  have  hastened  the  person  affected  in  communicating  with  family  and 
friends  may  be  shown  to  have  been  known  to  the  absentee.*^ 


§  468.  [Presumption  of  Death] ;  Unavailing  Search.^^ —  The  probability  that 


(1899) ;  Travelers'  Ins.  Co.  v.  Rosch,  23  Ohio 
ar.  Ct.  491  (1902);  2  Chamb.,  Ev.,  §  1104, 
n.  1,  and  cases  cited.  In  proportion  as  the 
field  over  which  inquiries  are  to  be  made 
and  from  which  alone  information  can  be 
received  becomes  limited,  does  the  inference 
of  death  from  failure  to  hear  grow  stronger 
in  probative  force.    Id. 

5.  Tiadale  ▼.  Conn.  Mut.  Life  Ins.  Co.,  26 
Iowa  170,  96  Am.  Dee.  136  ( 1868) ;  Carpenter 
v.  Supreme  Council  L.  of  H.,  etc.,  79  Mo. 
App.  597  (1899) ;  Cox  ▼.  Ellsworth,  18  Neb. 
664,  26  N.  W.  460,  53  Am.  Rep.  827  (1886) ; 
Stouvenel  v.  Stephens,  2  Daly  (X.  Y.)  319 
(1868) ;  2  Chamb.,  Ev.,  §  1105,  n.  1,  and  cases 
cited. 

6.  Garden  v.  Qarden,  2  Houst.  (Del.)  574 
(1871).  The  death  of  a  person  may  be  pre- 
sumed in  less  than  seven  years  from  circum- 
stances showing  the  strong  probability  of 
his  death  as  where  a  man  with  no  known 
reason  for  disappearing  is  lost  and  tracks 
leading  to  the  river  and  other  circumstances 
(Teste  a  strong  presumption  that  he  has  been 
drowned.  Coe  ▼.  National  Council.  96  Neb. 
130,  145  N.   W.   112,   L.   R.   A.    101.5   B  744 

n»i4). 

7.  2  Chamberlayne,  Evidence,  $  1106. 

8.  Reedy  t.  MiUizen,  155  111.  636.  40  N.  E. 
1028  (1895);  Tisdale  v.  Conn.  Mut.  L.  Ins. 
^0.,  9upra;  Behlmer  t  Grand  Lod^e  A.  O.  U. 
W.,  ete.,   109  Minn.   305,   123  N.   W.   1071 


( 1009)  ;  2  Chamb.,  Ev.,  §  1106,  n.  1,  and  cases 
cited. 

9.  /n  re  Ross'  Estate,  140  Cal.  282,  73 
Pac.  976  (1903);  Spahr  v.  Mut.  L.  Ins.  Co., 
98  Minn.  471,  108  N.  W.  4  (1906);  Cox  v. 
Ellsworth,  supra;  Dunn  v.  Travis,  supra; 
Chapman  v.  Kullman,  191  Mo.  237,  89  N.  W. 
924  (1905) ;  2  Chamb.,  Ev.,  §  1106,  n.  3  and 
cases  cited. 

10.  /n  re  Miller,  9  N.  Y.  Supp.  630  (1890), 
ard  147  N.  Y.  713  (1895).  So  also,  in  case 
of  a  man  devoted  to  business,  of  good  habits 
who  has  a  permanent  residence,  than  would 
be  the  case  were  the  person  in  question  one  of 
shiftless  and  roving  habits.  Sprinjrmeyer  v. 
Sovereign  Camp,  Woodmen  of  the  World  ( Mo 
App.   1910),  120  S.  W.  273. 

IX.  In  re  Miller,  supra.  For  example,  the 
effect  of  mere  failure  to  hear  is  greatly 
strengthened  where  a  person  who  knows  that 
he  has  rights  in  bank  deposits  or  other  prop- 
erty, fails  for  a  long  period  to  advance  any 
claim  to  them.  Ix>ui8ville  Bank  v.  Public 
School  Trustees,  83  Ky.  210  (1885).  This 
inference  is  still  further  strengthened  where 
the  absentee  had  previously  demanded  his 
rights  with  regularity  and  the  money  is 
necessary  to  his  support  were  he  alive.  Mat- 
ter of  Ackerman,  2  Redf.  Sur.  (N.  Y.)  521 
(1877). 

12.  2  Chamberlayne,  Evidence,  §§  1107- 
1109. 
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information  would  have  been  received  from  a  person  had  he  been  alive  i^ 
greatly  increased  where  diligent  search  has  been  made  for  him.^^  This  re- 
euforcemeiit  of  the  probative  force  of  the  inference  of  death  is  strong  in  pro- 
portion to  the  thoroughness  and  intelligence  with  which  search  has  been  made 
and  the  length  of  time  over  which  it  has  been  maintained. ^"^  On  the  contrary, 
where  no  efforts  havcv  been  made  to  obtain  information,  extended  absences 
without  knowledge  even  on  the  part  of  the  family/*'  do  not  raise  the  prima  facie 
inference  of  fact  or  the  presumption  of  law.  While  atiirmative  evidence  of 
suitable  search  will,  as  a  rule,  be  insisted  upon  by  the  court,  J;lie  require- 
ment will  be  dispensed  with  where  it  is  obviously  the  most  pressing  moral  duty 
of  the  absentee  to  communicate  with  the  person  who  has  failed  to  hear.*** 

What  Constitutes, —  The  presiding  judge  may  well  be  justitied  in  requiring 
tlie  atiirmative  evidence  of  search,  in  addition  to  the  inferences  arising  from 
failure  to  hear,   in  appropriate  quarters.**     ''AH  those  persons  who  in  the 


13.  Hansen  v.  Oweu8,  132  iia.  tf4S,  64  ^.  £. 
800  (1909);  Kennedy  v.  Modern  Woodmen 
of  America.  243  111  560,  90  X.  K.  1084 
(1910)  ;  Went  worth  v.  Wentworth,  supra;  in 
re  Barnes'  Estate,  91  X.  Y  Supp  706,  100 
App.  Div.  479  (1905)  ;  2  Chamb.,  Ev.,  §  1107, 
n.  1,  and  cases  cited. 

14.  McC'artee  v.  Camel,  1  Barb  Ch.  (X.  Y  ) 
455  1 1846)  :  State  University  v.  Harrison,  90 
X.  C.  385  (1884):  Xehring  v.  McMiirrain 
(Tex.  Civ.  App.  1898),  45  S.  W.  1032;  2 
Chamb.,  Ev.,  §  1107,  n.  2,  and  cases  cited.  A 
further  enhancement  of  evidentiary  value 
arises  where  the  unavailing  search  has  been 
diligently  prosecuted  over  a  limited  area,  e/g . 
a  ship  at  sea.  Traevlers'  Ins.  Co.  v.  Rosch, 
supra.  Where  advertisements  have  been  in- 
serted for  a  considerable  time  in  papers  likely 
to  come  to  the  attention  of  the  person  in 
question  if  alive  or  a  searching  inquiry  has 
been  made  at  the  place  where  he  was  last 
known  to  have  been  living,  a  presumption  or 
inference  of  death  naturally  arises,  where  such 
efforts  are  unattended  with  success.  In  re 
Robertson,  P  D.,  p  8  65  E.  C.  L.  16  (1896). 
ihe  probative  force  of  failure  to  hear  from 
advertisements  mav  be  affected  bv  the  illiter- 
ate  condition  of  the  person  intended  to  be 
reached,     fn  re  ^liller.  supra. 

15.  In  re  Bd    of  Education,  173  X.  Y.  321, 
66  X.  E.  11    fl903),  di.«»missing  appeal,  77  X 
Y.    Supp.    1121,    74    App.    Div.    6.^2    (1002): 
I'lrich'.**  Estate.  14  Phila.   fPa  )   243   (1880). 

16.  Thufs,  where  a  wife  has  remained  at  the 
home  of  herself  and  her  husband  for  seven 
years,  her  failure  to  hear  for  that  time  will 
raise  a  presumption  of  death. even  in  the  ab- 


sence of  any  evidence  of  search  on  her  part. 
in  re  Harrington *s  Estate,  140  Lai.  244,  73 
Pac  1000  (1903),  rehearing  denied.  140  Cal. 
294.  74  Pac  136:  Behlmer  v.  Grand  Lodge, 
A.  O.  I.  W,  109  Minn.  o05,  123  X.  W.  1071: 
Miller  v.  iSovereign  Camp,  Woodmen,  etc.,  140 
Wis.  505,  122  X.  W.  1126  (1909).  The  same 
rule  has  been  applied  to  other  cases.  8ee  2 
Chamb.,  Ev ,  §  1107,  n.  7.  and  cases  cited. 

17.  Renard  v  Bennett.  76  Kan  848,  93  Pac. 
261  (1908)  :  Modern  Woodmen  of  America  v. 
Gerdom,  72  Kan.  391,  82  Pac  1100  ( 190.1)  j 
2  Chamb..  Ev.,  §  1108,  n.  1,  and  cases  cited 

Pretnmptive  absence. —  The  presumption  of 
death  from  seven  years*  absence  depends  on 
inquiry  made  of  the  persons  and  at  the  places 
where  news  of  him  if  living  would  moat 
probably  be  had.  Modern  Woodinen  v. 
Ghromley.  41  Okla  532.  139  Pac  306,  L.  R 
A  1915  B728  (1914)  Death  will  be  pre- 
sumed by  the  unexplained  absence  of  a  person 
for  seven  years  without  having  been  heard 
from,  although  diligent  inquiry  had  been 
made  for  him.  and  a  rule  of  a  fraternal  inaur- 
ance  company  that  unexplained  absence 
should  never  he  evidence  of  death  is  void  as 
unreasonable.  Hannon  v.  Grand  I^odge.  99 
Kan.  734,  163  Pac.  169,  L.  R.  A.  1917  C 
1029   (1917) 

Where  one  leavet  his  orphan  brother  in 
an  orphans*  home  and  goes  to  another  state 
where  he  stavs  tor  a  numlier  of  vears  and  re- 
turns  and  spends  three  days  trying  to  find  his 
brother,  this  is  not  sufficient  evidence  of  death, 
although  it  also  appears  that  an  epidemic 
visited  the  a«:vlum  the  vear  before  the  search, 
where  it  did  not  appear  that  the  brothers 
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ordinary  couxBe  of  events  would  likely  receive  tidings  if  the  party  were  alive, 
whether  members  of  bis  family  or  not,  should  be  interrogated,  and  the  result 
of  the  inquiiy  should  be  given  in  evidence,  or  the  testimony  of  the  parties 
tlieuiselves  snould  be  produced  at  the  trial; ''  ^^  **  and  until  reasonable  effort 
has  been  expended  to  exhaust  all  patent  sources  of  information,  and  all  others 
which  the  circumstances  of  the  case  may  suggest,  it  cannot  be  truthfully  asserted 
that  diligent  inquiry  has  been  made/*  ^^ 

Administrative  details. —  Under  the  rules  of  judicial  administration,  the 
burden  of  proof  is  usually  upon  the  party  alleging  death  at  a  particular  time 
to  establish  that  fact,^"  by  the  most  probative  and  conclusive  evidence.^^ 

§  459.  [Presumption  of  Death] ;  Computation  of  the  Seven  Year  Period. —  The 
period  of  seven  years  at  the  end  of  which  a  presumption  of  death  arises  is 
taken  to  begin  at  the  time  when  the  last  tidings  of  or  from  the  person  in  ques- 
tion were  received.^^ 

§  460.  [Presumption  of  Death] ;  Time  of  Actual  Death;  No  Presumption  of  Life 
During  Seven  Years.^-* —  The  time  at  which  the  presumption  in  question  estab- 
lishes the  prima  facie  inference  of  death  is  at  the  end  of  seven  years  from  the 
time  when  informatiou  was  last  received. 

Life  Durifif/  Entire  Period. —  The  courts  have  left  to  the  actor  the  duty 
or  burden  of  producing  evidence  establishing  death  at  any  particular  time 
during  the  seven  years.  On  this  point,  of  the  time  of  actual  death,  the  sub- 
stantive law  of  persons  acting  through  judicial  procedure  is  absolutely  silent.^* 
So  presumption  of  law  exists  to  the  effect  that  the  person  in  question  will  be 
taken  to  have  been  alive  during  the  entire  period  of  seven  years,^*  although 

were  in  the  habit  of  corresponding  or  that  the  Siipp.  961,  35  Misc.  348    (1901);  2  Chamb., 

lost  brother   was    in   the   asylum   when   the  £v.,  §  1110. 

search    was     made.     Modern     Woodmen     v.  28.  2    Chamberlayne,    Evidence,    §§    1111- 

Ghromley,  41  Ok  la.  r>32,   139  Pac.  .306,  L.  R.  1114. 

A.  1915  b728   (1914).  24.  Schaub  v.  Griffin,  84  Md.  557,  36  Atl. 

18.  llitz  V.  Ahlgren,  170  111.  60,  48  X.  E.  443   (1897). 

i068  (1897).     See  also,  13  Cyc.  301.  25.  State  v.  Henke,  69  Iowa  457,  12  N.  W. 

19.  Modern  Woodmen  of  America  v.  Ger-  477  (1882)  ;  Smith  v.  Combe,  supra;  Supreme 
doni.  72  Kan.  391,  HI  Pac.  1100  ( 190.5  i.  Commandery.  etc.,  v.  Everding,  20  Ohio  Cir. 

20.  Modern   Woodmen   of   Am.   v.   Gerdom,  Ct.   6'^9,    11    Ohio   Cir.   Dec.   419    (1900);    2 
wpra,  2  Chamb.,  Ev..  §  1 109.  Chamb.,  Ev.,  §  1111,  n.  2,  and  cases  cited.     In 

tl.  hor  example,  where  the  evidence  as  to  case  of  absence  of  seven  years  there  is  no  pre- 

a  certain  person's  death  i.«<  furnished  by  let-  sumption  that  death  occurred  at  any  particu- 

ters,  the  judge  may  insUt  that  the  writing  lar  time,  but  at  the  end  of  seven  years'  ab- 

themflelves  should  be  produced.     Martinez  v.  sence  the  law  pre.<^umes  him  to  be  dead.     Apitz 

ViT€9.  32    La.    Ann.    30.')    .' 1-580).     Proof   of  v.  Kniehts  and  Ladies  of  Honor,  274  TU    196, 

<letth  cannot  be  made  by  production  of  a  news-  113  X.  E.  63,  L.  R.  A    1917  A.  183   (1916). 

paper,  if  more  conclusive  evidence  be  reason-  A  presumption  of  death  may  arise  from  seven 

*Wy  procurable.     Fosfirate  v.  Herkimer  Mfir-,  years*    unexplained    absence.     So    where    a 

^'tp.,  Co.,  0  Parb.  (V.  Y.)  287   n8.>0).  youn?    unmarried     man     was    in   the    habit 

2^.  »*^mith  V    Combs,  49  N    .T    E«^.  420,  24  of  writing  regularly  to  his  parents  and  is 

Atl.  0  (IS92)  ;  Morrow  v  McMahon,  71  N.  Y.  last  heard  from  as  going  to  the  mines  in 
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some  suggestion  has  beeu  made  that  such  is  the  effect  of  the  assumption  of  the 
eoutiimauee  of  life  when  imported  into  the  coiisideratiou  of  the  matter.^** 

Death  at  Befjtnning  of  reriod. —  It  has  been  judicially  asserted  that  the 
absentee  will  be  assumed  to  have  died  at  the  begimiing  of  the  period  of  seven 


vears. 

V 


Death  at  End  of  a  Considerable  Period, —  A  middle  ground  has,  however, 
been  suggested ;  —  to  the  effect  that  death  will  be  presumed  to  have  taken  place 
after  the  lapse  i)t*  some  considerable  time  from  the  disappearance.'*^ 

Death  at  the  End  of  iSeven  Yearn, —  In  realitv,  the  only  assumption 
which  the  law  makes  is  that  the  absentee  is  dead  at  the  end  of  the  statutorv 
period.  *'•' 

Xo  Asi^umittion  of  Time  of  Death  During  the  Seven  Years. —  There  is  no 
presumption  of  law  that  death  took  place  at  any  particular  time  within  the 
period  of  seven  year».'" 

Burden  of  Evidence, —  The  party  to  whojse  case  the  fact  of  death  at  a  par- 
ticular time  within  the  statutory  period  is  essential  has  the  burden  of  evidence 
to  establi&h  it.*^^ 


Peru  his  dealli  may  be  presumed  after  seven 
years.  But  there  16  no  prebumption  of  hib 
death  at  any  particular  time  iu  that  periiid 
McLaughlin  v.  Sovereign  Camp,  etc.,  97  Neb. 
71,  149  N.  W.  112,  L.  K.  A.  lOM  B  756 
1 1914). 

26.  Eagle  v.  Emmet,  4  Bardf.  Sur.  (X.  Y.) 
117  (1856);  Shown  v.  McMackin,  9  T^a 
(Tenn.)  601  (lSH->);  Whiteley  v.  Equitable 
Life,  etc.,  Co..  7*2  Wis  170  ( 1888  i  ;  2  Chamb., 
Ev.,  §  nil,  n.  3,  and  cases  cited.  "While, 
therefore,  it  is  tnie  that  there  is  no  pre- 
sumption that  death  occurred  at  any  particu- 
lar time  within  the  seven  years,  it  i**  also 
true  that,  in  the  absence  of  contravening  facts 
or  controlling  presumptions,  it  will  be  pre- 
sumed that  life  continued  durinsr  the  entire 
period."  Reedy  v.  Milli/en.  l.->  111.  636.  40 
N.  fc.  1028  (18951,  quoted  in  13  Cyc,  p.  304. 
There  is  no  presumption  of  the  continuance 
of  life  after  the  lapse  of  the  statutory  period. 
Gibson  v.  Hall.  74  L.  J.  Ch.  548,  2  Ch.  181, 
92  L.  T.  826  (1905).  For  Eflfect  of  the  Pre- 
sumption of  the  Continuance  of  Life,  see  dis- 
cu-iwion  in  2  Chamb.,  Ev.,  §  1112. 

27.  (;<idfrpy  v.  Schmidt,  Cheves  Eq.  (S.  C.) 
57  (18401  :  2  Chamb.,  Ev.,  §  111.3,  n.  1,  and 
cases  cited. 

88.  Xepean  v.  Doe.  7  L.  J.  Exrh.  3.35,  2  M. 
&  W.  894,  Thayer,  Ev.,  109  (1837).  Thus, 
where  a  vessel  on  which  the  abs^entee  took 
passage  was  not  a?ain  heard  from,  it  has 
been  held  that  death  will  be  taken  to  have 


occurred  at  the  end  of  the  time  covered  by 
the  longest  known  voyage  between  the  port 
of  sailing  and  that  of  destination.  Gerry  v. 
Pos»t,  13  How.  Pr.  (X.  Y.)  (IS.V)):  Oppen- 
heim  v.  Wolf,  3  Sandf.  Ch.  (X  Y.)  571 
(1846).  The  time  of  actual  death,  however, 
whether  before  or  after  the  expiration  of  the 
statutory  period,  is  purely  a  question  of  evi- 
dence, for  the  determination  of  the  jury.  But- 
ler V.  Supreme  Court  1.  O.  F.,  63  Wash.  118, 
101   Pac.  481    (1909). 

29.  Reedy  v.  Millizen,  anpra;  Bailey  v. 
Bailey,  36  Mich.  181  (1877):  Smith  v. 
Knowlton,  11  X.  H.  191  (1840>;  Burkhardt 
V.  Burkhardt,  63  X.  J.  Eq.  479,  52  Atl.  296 
(1902)  :  Tn  re  Davenport,  75  X.  Y.  Supp.  934, 
37  Misc.  455  (1902)  :  Bhodes*  Estate,  10  Pa. 
Co.  Ct.  .386  (1890);  2  Chamb.,  Ev.,  §  1113, 
n.  5,  and  cases  cited.  As  to  Logic  and  Pro- 
cedure, see  2  Chamb.,  Ev.,  §  1113,  and  notes 
6-8. 

30.  Schaub  v.  Griffin,  stipra ;  Spahr  v.  Mut. 
L.  Ins.  Co.,  98  Minn.  471,  108  X.  W.  4  ( 1906)  : 
McCartee  v.  Camel,  1  Barb.  Ch.  (X.  Y.)  455 
(1846)  :  WTiiteley  v.  Equitable  L.  Assur.  Co., 
supra:  2  Chamb.,  Ev.,  §  1114,  n.  2,  and  caaes 
cited. 

31.  Whitinjr  V.  Xiclioll,  46  111.  2.30.  92  Am. 
Dec.  248  (1867);  Johnson  v.  Merithew,  80 
Me.  Ill  (1888);  Schaub  v.  Griffin,  Bttpra : 
Bradley  v.  Modern  Woodmen  of  Am.,  146  ^fo. 
App.  428,  124  S.  W.  69  (1910):  2  Chamb., 
Ev.,  §  1114,  n.  3,  and  cases  cited. 
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§  461.  [Pretnniptioii  of  Death];  Prenunption  Bebnttal.'^ — The  presumption 
of  death  from  seven  years'  absence  without  tidings  received  by  those  who 
are  likely  to  hear,  is,  like  all  true  presumptions  of  law,  clearly  rebuttable.^** 
The  burden  of  evidence  to  produce  rebutting  inferences  is  on  the  party  against 
whom  the  presumption  operates  ^^  and,  until  such  rebutting  evidence  is 
produced,  the  presumption  establishes  a  prima  facie  case,  i.e.,  sustains  the 
burden  of  evidence.^^ 

Affirmative  Evidence  of  Life. —  In  rebuttal  it  may  be  affinnativelj  shown 
eveu  by  persons  not  members  of  the  family,^**  that  the  absentee  was  alive  vvithin  a 
period  of  seven  years.  The  testimony  of  a  single  witness  '^  accompanied  by 
corroborative  evidence  of  some  independent  fact,  as  the  receipt  of  a  letter  from 
the  alleged  deceased  within  seven  years,'*®  will  prevent  the  operation  of  the  pre- 
sumption. The  presumption  of  death  is  equally  overcome  by  evidence  of 
witnesses  that  the  absentee  returned  to  his  home^®  or  is  in  some  other  way 
shown  to  be  alive  *^  within  seven  vears. 

Hiding. —  It  may  be  shown  by  the  opponent,  in  rebuttal,  that  the  absentee 
had  a  motive  for  his  silence,  as  that  he  was  a  fugitive  from  justice,^^  had 
absconded  from  his  creditors,**^  had  run  away  from  an  orphan  asylum,*^  prison, 
jail  or  other  place  of  involuntary  detention,  or  has  some  other  reason  for  con- 
cealing his  identity.^* 

Motive  Not  to  Return  or  Communicate. —  Even  where  the  absentee  is  not 
under  a  strong  motive  to  conceal  his  whereabouts,  he  may  be  lacking  in  desire 


32.  2  Chamberlayne,  Evidence,  §§  1115- 
1118. 

88.  In  re  Stockbridge.  145  Mass.  517,  14 
N.  E.  928  (1887)  ;  Biegler  v.  Supreme  Coun- 
cil, etc.,  57  Mo.  App.  419  ( 1894)  ;  In  re  Liter, 
19  Mont.  474,  48  Pac.  753  (1897)  ;  2  Chamb., 
Ev.,  §  1115,  n.  1,  and  cases  cited. 

84.  Magness  v.  Modern  Woodmen  of  Amer., 
146  Iowa  1,  123  X.  \V.  169  (1909)  i  Hoyt  v. 
Newbond,  46  N.  J.  L.  219,  46  Am.  Rep.  757 
(18«3). 

85.  Magness  v.  Modem  Woodmen  of  Amer., 
wpra;  Willcox  v.  Trenton  Potteries  Co.,  64 
N.  .7.  Eq.  173.  53  Atl.  474  ( 1902) .  The  same 
idea  has  been  put  into  the  rather  misleadin)^ 
form  of  saying' that  until  rebutting  evidence  is 
introduced,  the  presumption  of  law  is  conclu- 
fiive.  Willcox  v.  Trenton  Potteries  Co..  supra. 
Strictly  speaking,  the  presumption  of  death 
from  absence  is  in  no  proper  sense  conclusive. 
Magness  v.  Modern  Woodmen  of  Amer.,  supra. 

86.  Flynn  v.  Coffee,  12  Allen  (Mass.)  133 
(1866). 

87.  Springmeyer  v.  Sovereign  Camp,  Wood- 
men of  the  World  (Mo.  App.  1910),  120  S. 
W.  273;  Kennedy  v.  Modern  Woodmen  of 
Amer.,  243  III.  560,  90  N.  E.   1084    (1910); 


2  Chamb.,  Ev.,  §  1116,  n.  2,  and  oases  cited. 

38.  Smith  v.  Smith,  40  Ala.  156  (1873). 

89.  Thomas  v.  Thomas,  19  Neb.  81,  27  N. 
W  84  (1887). 

40.  Spiltoir  v.  Spiltoir,  72  N.  J.  Eq.  50. 
64  Atl.  96  (1906).  Most  conclusive  of  all, 
of  course,  is  the  reappearance  of  the  person 
in  question.  Mayhugh  v.  Rosenthal,  1  Cine. 
Super.  Ct.   (Ohio)   492  (1871). 

Qneation  for  Jury. —  Where  rebutting  evi- 
dence makes  it  reasonable  for  the  jury  to  find 
either  way,  the  question  will  be  submitted  to 
them.  Mutual  Ben.  L.  Ins.  Co.  v.  Martin,  108 
Ky.  11,  55  S.  W.  694,  21  Ky.  L.  Rep.  1465 
(1900).  CoNTKA,  Minneapolis  M.  Co.  v.  R. 
Co.,  51  Minn.  304,  53  X.  W.  639  (1892). 

41.  Ashbury  v.  Sanders,  8  Cal.  62,  68  Am. 
Dec.  .300  (1857);  OTCelly  v.  felker,  71  Oa. 
775  (1883)  ;  Winter  v  Sup.  Lodge  K.  of  P.,  96 
Mo.  App.  1,  69  S.  W.  662  (1902)  :  2  Chamb., 
Ev.,  §  1117,  n.  1,  and  cases  cited. 

42.  Sensenderfer  v.  Pac.  Mut.  L.  Ins.  Co., 
19  Fed.  68  (1882). 

48.  Jn  re  Miller,  9  X.  Y.  Supp.  639  (1890). 
ard  147  NT.  Y.  713,  42  N.  E.  726  (1895). 

44.  Donovan  v.  Twist.  93  N.  Y.  Supp  990, 
105  App.  Div.  171  (1905). 
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to  reveal  them.  He  may  be  "flighty  aiid  i^isionary^  in  hi&  mentar.metb6d&'*^ 
The  case  may  be  one  where  the  motive  to  return  could  not  effectively  operate 
upon  the  volition  of  the  person  in  question,  as  in  case  of  children  of  tender 
years  **^  and  others  not  sui  juris,  where  there  is,  properly  speaking,  no  inde- 
pendent volition  to  aifect.  The  same  inference  arises  where  the  person  is 
under  the  restraint  of  others,  is  in  prison  or  the  like.*^ 

§  462.  Presumptions  of  Law;  Criminal  Cascs.^^ — j^yie  jurisprudence  of  both 
England  and  America  has  seen  fit  to  establish  in  connection  with  the  sub- 
stantive law  of  crimes  various  presumptions  of  law  attaching  a  prima  facie 
quality  to  the  inferences  of  fact  arising  out  of  certain  definite  circumstances. 
Many  of  these  presumptions  of  law  are  statutory  at  the  present  day.*®  Xo 
constitutional  right  of  a  defendant  to  confrontation,'^^  a  speedy  and  public  trial 
by  an  impartial  jury,  to  compulsory  process,  or  to  a  presumption  of  innocence 
in  his  favor,  is  infringed  by  the  passage  of  such  a  statute  erecting  possession  of 
certain  articles  into  a  prima  facie  case  of  guilt  of  a  given  offense.*^* 

Presumption  of  Coercion, —  A  familiar  rule  in  the  relations  of  husband 
and  wife  in  counection  with  crimes  done  by  the  wife  in  the  presence  of  the 
husband  may  be  put  into  the  form  of  saying  that  there  is  a  presumption  of 
coercion  of  a  wife  by  her  husband  to  commit  a  crime,  from  his  presence  at 
the  time  of  the  commission,  but  the  presumption  is  not  conclusive,  and  may  be 
rebutted. '^^ 

§  463.  [^Criminal  Cases] ;  Capacity  for  Crime.^^ —  In  the  absence  of  evidence 
of  his  age,  an  accused  person  is  said  to  be  presumed  (assumed)  capable  of 
committing  a  crime. •'^*'  Still,  proof  of  age  may,  under  the  substantive  law, 
customarily  disguised  under  the  terms  of  presumption,  i.e.,  of  evidence,  at- 
tach to  the  fact  of  age  certain  definite  effects  as  to  capacity  to  commit  particular 
crime.'*'* 

Under  Seven. —  Below  a  certain  fixed  age,  established  by  the  common  law  at 

45.  Sensenderfer  v.  Pac.  Mut.  L.  Ins.  Co.,  such    iUegal    purpose    and    useless    for    any 
supra,  other,  instances  of  a  very  large  number  of 

46.  Manley  v.  Pattison,  73  Miss.  417,   10  similar  presumptions  of  law  in  criminal  cases 
So.    236,   55    Am.   St.   Hep.   543    (1805);    2  are  furnished.    2  Chamb.,  Ev.,  §  1110. 
Chamb.,  Ev..  §  1118.  50.  §§  224  et  seq.;  1   Chamb.,  Ev.,  §  458 

47.  Schwarzhoff  v.  Necker,   1   Tex.  Unrep.  et  seq. 

Cas  .325  a880).  51.  State  y.  Sheehan,  28  R.  I.  160,  66  Atl. 

48.  2  Chamberlayne,  Evidence,  §   1110.  66  (1007). 

49.  Robertson    v.    People,    20    Colo.    270  52.  Com.  v.  Adams,  186  Mass.  101,  71  N. 
(1804)  ;  Cole  v.  Porteous,  10  Ont.  App.  (Can.)  E.  78  (1004). 

Ill    (1802);    Gulson:    Philosophy   of   Proof,  58.2    Chamberlayne,    Evidence,    §§    1120- 

434,  §  408.     Wherever,  for  example,  the  pos-  1120^^, 

session  of  fish  or  ^me  out  of  season  is  made  54.  Broadnax  v.  State,  100  Ga.  62,  25  S.  E. 

prima  facie  evidence  of  a  taking  in  close  sea-  844  (1806).         / 

son  contrary  to  law,  or  a  counterfeiter  or  55.  State  v.  Howard,  88  N.  C.  650  (1883)  ; 

burglar  is  prima  facie  guilty  of  counterfeit-  Jones  v.  State,  31  Tex.  Or.  252,  20  S.  W.  578 

ing  or  bur|;1ary  if  unable  to  satisfactorily  ex-  (1802) ;  2  Chamb.,  Ev.,  §  1120. 

plain  his  possession  of  tools  well  adapted  to 
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7,  but  which  has  been  variously  extended  by  statute  to  9, '•  10'^  or  even 
12,'^  a  child  is  said  to  be  ''  conclusively  presumed ''  incapable  of  committing 


cmne. 


a  9 


Seven  to  Fourteen. —  Between  the  ages  of  7  and  14  •^  there  is,  it  is  said,  a 
presumption  of  law  that  an  infant  is  incapable  of  committing  a  criminal 
offense."*  The  ground  for  this  rule  is  that  he  is  not  of  sufficient  judgment 
and  understanding  to  be  aware  of  the  nature  of  his  act.^'  This  assumption 
may  be  rebutted  by  evidence  showing  that  this  ability  to  realize  the  nature  and 
quality  of  a  criminal  act,  in  reality,  existed  at  the  time  of  the  offence.®*  Where' 
this  knowledge  is  shown  to  have  been  present  he  may  be  punished  for  what 
he  has  done.**  The  burden  of  evidence  is  upon  the  prosecution  to  prove  the 
actual  capacity  for  crime.**  • 

Bape. — At  common  law,  a  male  infant  under  the  age  of  14  was  conclusively 
presumed****   to  be  incapable  of  committing  the  crime  of  rape.     This  rule 


56.  Gardiner  v.  bUte,  33  Tex.  602   (1870). 

87.  Canton  Cotton  MiUs  v.  Edwards,  120 
(ia.  447.  47  S.*  E.  937  (1904);  Angelo  v. 
People,  96  111   209,  36  Am.  Hep.  132   (1880). 

56.  Dove  V.  State,  37  Ark.  261   (1881). 

59.  Ford  v.  State,  100  Ga.  63,  25  S.  E   8-1 ' 
(1896);   SUte  t    Aaron,  4   X.  J.  L.  231.   " 
Am,  Dev.  592  (1818) :  People  v.  Towneend,  3 
Hill  (N.  Y.)  479  (1842)  ;  State  v.  Davis,  lOA 
Tenn.  501,  58  S    W.  122   (1000)  ;  2  Chamb  . 
Ev.,  §  1120a,  n.  4,  and  cases  cited.    Trans 
lated  into  the  language  of  substantive  law. 
where  the  conclusive  presumption  properly  Ik' 
'ongB  (§§  470  et  aeq.;  2  Chamb.,  Ev ,  §§  Ui\ 
€t  geq  ),  this  means  that  a  child  under  thi^ 
age  is  not  criminally   liable   for  the   conse- 
quences of  his  acts. 

60.  In  various  states  where  the  legislature 
has  seen  fit  to  increase  the  first  period  of 
legal  immunity,  the  second  is  correspondingly 
shortened.  Thus,  in  Arkansas,  the  second  pe 
riod  extends  from  12  to  14.  Dove  v  State. 
iupra.  In  Georgia  and  Illinois,  from  10  to 
14.  Ford  V.  State,  supra;  Angelo  v.  People. 
iupra.  in  New  York,  the  legislature  ha^j 
liiminished  the  age  limit  within  which  an 
infant  is  prima  facte  incapable  of  crime,  fix- 
ing the  years  of  the  second  period  as  from  7 
to  12.  People  v  Squazza,  81  N.  Y  Supp.  2o4. 
40  Misc.  71  (1903).  Texas  combines  these 
two  methods  of  treatment  by  ef>tflblishing  the 
period  of  presumable  immunity  as  between 
the  years  9  and  13  Allen  v  State  (Tex.  Cr. 
App.  1006 ) ,  37  S.  W   757. 

61.  Harrison  v.  State,  72  Ark.  117.  78  S. 
W.  7(53  (1003) ;  State  v  Milholland.  80  Iowa 
5,  56  N.  W.  403   (1893) ;  Com.  v.  Mead,  10 


Allen  (Mass.)  398  (1882);  State  v.  Adams, 
76  Mo.  355  (1882)  ;  People  t.  Domenico,  92 
N.  Y.  Supp.  390,  45  Misc.  309  (1904)  :  State 
V.  Toney,  15  S,  C.  409  (1880);  and  cases 
cited  in  last  preceding  note.  See  also,  2 
Chamb.,  Ev.,  §  1120b,  n.  2,  and  cases  cited. 

69.  §  463;  2  Chamb.,  Ev.,  §  1120f. 

63.-  McCormack  v.  State,  102  Ala.  156,  15 
So.  438  (1894);  People  v.  Squazza,  supra: 
State  V.  Hicks,  125  N.  C.  6.36,  34  8.  E.  247 
(1809)  ;  State  V.  Davis,  supra:  Allen  v.  U.  S., 
150  U.  S.  551.  14  S.  Ct.  196,  37  L.  ed.  1179 
(1>^03) ;  and  cases  cited  in  last  two  preceding 
notes.  See  also,  2  Chamb.,  Ev.,  §  1120b,  n.  4, 
and  cases  cited. 

64.  State  v.  Fowler,  2  Ky.  Law  Rep.  150 
(1880) ;  State  v.  Guild,  10  N.  J.  L.  168,  18 
Am.  Dec.  404  (1828);  People  v.  Teller,  1 
Wheel.  Cr.  (N.  Y.)  231  (1823);  Com.  v. 
McKeagy,  1  Ashm.  (Pa.)  248  (1831);  2 
Chamb.,  Ev.,  §  1120b,  n.  5,  and  cases  cited. 

65.  Harrison  v.  State,  supra;  Ford  v.  State, 
supra;  State  v.  Adams,  supra;  2  Chamb., 
Ev.,  §  1120b,  n.  7,  and  cases  cited. 

Inference  of  Faet. —  There  is  a  general  in- 
ference of  fact  that  a  child  under  14  fails  to 
possess  the  requisite  knowledge,  mental  and 
physical  powers  required  for  the  commission 
of  a  criminal  act.  This  inference  or  pre- 
sumption is  very  strong  while  he  is  near  the 
age  of  7  but  becomes  weaker  as  he  progresses 
toward  the  age  of  14.  McCormack  v.  State, 
supra:  State  v.  Aaron.  4  N.  J.  L.  231.  7  Am. 
Dec.  .502  (1818):  2  Chamb.,  Ev.,  §  1120c,  n. 
2.  and  cases  cited. 

66.  It  is  not  an  inference  at  all,  but  a  rule 
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relates  to  his  assumed  physical  capacity  to  commit  the  crime.®"  The  substantive 
law,  therefore,  freed  the  infaut  from  the  consequences  of  a  crime  of  this  na- 
ture, as  principal  in  the  first  degree.****  The  oticnse  of  being  an  accessory,  if 
absent  from  the  scene  of  the  crime'*"  or  principal  in  the  second  degree,  if 
present,"**  might  still  be  coniniittod  by  tiie  infant  though  under  fourteen.  The 
early  rule  contiinies  to  be  followed  in  certain  American  jurisdictions.'^  In 
others,  however,  the  assumed  physical  incapacity  of  the  accused  has  been  placed 
upon  the  same  legal  footing  as  the  presumed  mental  incapacity'"  of  persons 
of  the  same  age  to  commit  this  and  other  crimes. 

faurteento  Twenty-one. —  In  the  absence  of  special  circumstances  or  rules 
of  substantive  or  procedural  law,  the  fact  of  minority,  i.e.,  that  one  accused 
of  crime  is  under  the  age  of  18,  where  that  is  the  .date  of  majority,  or  under 
21,  the  more  usual  limit,  does  not  exempt  an  accused  person  from  criminal 
.  liability  for  the  consequences  of  his  acts."^  In  the  absence  of  evidence,  capacity 
for  crime  will  be  assumed  and  this  assumption,  it  is  said,  will  not  be  affected 
by  the  simple  statement  of  the  accused -that  he  did  not  know  that  it  was  wrong 
to  do  as  he  had  done.'"*  This  assumption  may  be  rebutted  by  appropriate  evi- 
dence tending  to  show*  actiuCl  incapacity.'' 

Proof  of  Mental  State  or  Condition. —  The  defendant  must  be  affirmatively 
shown  to  have  had  sufficient  maturity  and  discretion  of  mental  power  to  ap- 
preciate the  nature  and  consequences  of  his  act.*^®     The  evidence  need  not  be 


of  Bubstantive  law.     State  v.  Sam,  60  N.  C. 
293  (1864). 

67.  Gordon  v.  State,  93  Ga.  531,  21  S.  E 
54,  44  Am.  St.  Rep.  189  (1893);  Payne  v. 
Com..  33  Ky.  L,  Hep.  229,  110  S.  VC.  311 
(1908)  ;  People  v.  Randolph,  2  Park  Cr.  (X. 
i.)  174  (18o.">)  :  State  v.  Fisk,  15  \.  D.  580. 
108  N.  W.  485  (1900);  2  Chamb.,  Ev.. 
§  1120d,  n.  2,  and  eases  cited.  "No  convic- 
tion fur  rape  can  be  had  against  one  who  was 
under  the  age  of  14  years,  at  the  time  of  the 
alleged  act,  unless  his  physical  ability  to 
accomplish  penetration  is  proved  as  an  inde- 
pendent fact,  beyond  a  reasonable  doubt.' 
N.  Y.  Penal  Code.  §  279. 

68.  Reg.  V.  Williams  (1893),  1  Q.  6.  320. 
62  L.  J.  M.  C.  69,  5  Reports  186,  41  Wkly. 
Rep.  332;  and  other  cases  cited  in  2  Chamb.. 
Jlv.,  §  1120d,  n.  3. 

69.  State  v.  McTntire,  66  Towa  339,  23  N. 
W.  735   (1885). 

70.  Law  V.  Com.,  75  Va.  885,  40  Am.  Rep. 
750  (1881). 

71.  Chism  v.  State,  42  Fla.  232,  28  So.  30^ 
(1900);  Com.  V.  Green,  2  Pick.  (Mass.)   380 
(1824) ;  State  v.  Kniphten.  39  Or.  63,  64  Pa. 
866,  87  Am.  St.  Rep.  647  (1900) ;  2  Chamb., 
£t.,  §  1120d,  n.  6,  and  cases  cited. 


7a.  2  CTiamb.,  Ev.,  {  11201. 

78.  Hill  V.  State,  63  Ga.  578,  36  Am.  Rep. 
120  (1879)  ;  Angelo  v.  People,  96  III.  200,  IW 
Am.  Rep.  132  (1880);  State  v.  Kluseman,  63 
Minn.  541,  55  N.  W.  741    (1893):  People  v. 
Kendall,  25  Wend.  (N.  Y.)  399,  37  Am.  Dec. 
240    (1841);    2   Chamb.,   Ev.,   §    1120e,   n     ' 
and   cases    cited.     Thus,    where   one    obtains 
property  securing  payment  of  the  price  of  it 
by  a  mortgage  upon  certain  chattels,  repre- 
senting that  he   is  of  full  age,  and   is  the 
owner  of  the  mortgaged  property,  while  ihr 
mortgage  may  be  voidable  by  reason  of  noii 
age,  the  minor  will  be  held  criminally  lin'  ' 
for  swindling  by  false  pretences.    Lively  v. 
State   (Tex.  Cr.  App.   1903),  74  S.  W.  321 
So.  also,  a  boy  over  14  will  be  presumed  ca- 
pable of  committing  rape.     State  v.  Handy. 
4  Harr.    (Del.)   566   (1845);   Payne  v.  Com., 
wpra:  Com.  v.  Hummel,  21  Pa.  Co   Ct.  44a 
«1899). 

74.  State  v.  KUiseman,  «Kpra;  §  475;  2 
Chamb,  Ev.,  §  1166.  The  burden  of  evidence 
is  upon  him  to  show  incapacity.  State  t.  Di 
Guglielmo  (Del.  1903);  65  Atl.  3.50. 

76.  State  v.  Leamard,  41  Vt.  585   (1860). 

76.  Dove  v.  State,  37  Ark.  261  ( 1881 ) ; 
FcMTd  V.  State,  100  Ga.  63  (1896) ;  People  v. 
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direct,  although  the  conclusion  of  a  skilled  witness,  expert^  so-caIled>^^  will  be 
received  on  this  point J^  Probative  facts  of  a  circumstantial  nature  may  be 
received,^^  whether  extrinsic  to  the  offense  or  connected  with  the  doing  of  the 
criminal  act  itself. ^^  When  evidence  is  introduced  upon  the  issue  of  mental 
capacity,  the  question  becomes  one  of  fact  for  the  jury**^  Capacity  to  entertain 
a  criminal  intent  must  be  clearly  and  strongly  proved ;  ®*  (he  jury  must  be 
satisfied  upon  the  point  beyond  a  reasonable  doubt.  ^^ 

Procedural  Assumptions, —  For  reasons  elsewhere  suggested  **  proof  of  the 
phvchological  fact  necessary  to  constitute  mental  capacity  for  crime,  the  state 
of  doli  capax,  is  necessarily  attended  with  difficulty.  Therefore,  in  the  ab- 
sence of  all  proof  of  age,  the  inference  or  presumption  of  sanity  so-called,®* 
leads  the  court  to  take  it  for  granted,  i.e.,  to  assume,  that  one  accused  of 
crime  is  capable  of  possessing  the  mental  state  requisite  for  its  commission.^ 
Where  the  accused  is  shown  to  be  within  the  limit  of  the  first  age  period,  above 
mentioned,®^  the  rule  of  substantive  law  is  frequently  put  into  the  form  of 
saying  that  one  under  the  age  of  7  is  conclusively  presumed  to  be  incapable 
of  fanning  the  mental  state  essential  to  the  commission  of  the  crime;  ®®  and 
where  the  accused  is  shown  to  be  over  7  and  under  14,  that  there  is  a  pre- 
sumption of  law  that  one  under  that  age  does  not  possess  the  requisite  knowl- 
edge,®^ intent  or  other  mental  state  essential  to  the  commission  of  a  crime. 

§  464.  [Criminal  Cases] ;  Presumption  of  Larceny  from  Seeent,  TTnezplained 
Possession  of  Stolen  Gh>ods«^ —  The  inference  of  fact,  the  teaching  of  experience, 
to  the  effect  that  one  found  in  the  exclusive  possession  of  recently  stolen  goods 
who  cannot  satisfactorily  account  for  them  is  the  person  who  stole  them,  is  un- 
doubtedly a  strong  one.  It  may  fairly  be  said 'that  the  mind  recognizes  a  pro- 
bative relation  between  the  mere  possession  of  recently  stolen  property  and 

Domeiiioo,  92  N.  \.  Supp.  390,  45  Misc.  309  84.  §  S47;  4  Chamb.,  Ev.,  §  2639. 

(1904);   2  Chamb.,  £v.,  §   L120f,  n.   1,  and  85.  §  424;  2  Chamb^  Ev.,  §  1052. 

cues  cited.  86.  State  v.  Miller,  7  Ohio  N.  P.  458,  5  Ohio 

77.  §§  713  ei  acq,;  3  Chamb.,  Ev.,  §§  1949  S.  &  C.  P.  Dec.  703  (1895). 

€t  9eq,  87.  §  463;  2  Chamb.,  Ev.,  §  1120a. 

7S.  State  v.  Nickleson,  45  La.  Ann.  1172,  88.  Even  a  plea  of  guflty  does  not  remove 

14  So.  134  (1893).  the  presumption  of  criminal  incapacity.     Peo- 

79.  State.  V.  Toney,  15  S.  0.  409  (1880).  pie  v.  Domenico,  supra. 

80.  Stage's  Case,  5  City  Hall  Kec.  (N.  Y.)  89.  Capacity  being  shown,  knowledge  of  the 
177  (1820);  Wusnig  v.  State,  33  Tex.  651  Illegality  of  an  act  may  be  assumed.  Com. 
(1870).  See  also.  State  v.  Pugh,  52  N..  G  t.  Mead,  10  Allen  (Mass.)  398  (1865).  A 
^l  (1859).  The  personal  opinion  of  the  judge  sense  of  moral  guiltiness  alone  is  not  suffi' 
gained  from  inspection  of  the  accused  is  not  cient:  guilty  knowled^^e  of  the  nature  of  the 
sufficient.     People  v.  Domenico,  supra.  crime  must  be  proved,  if  disputed.     Willet  v. 

81.  McCormack  v.  State,  supra:  Dove  v.  Com.,  13  Bush  (Ky.)  230  (1877);  State  v. 
^ate,  ffiipra :  State  V.  Learnard,  «upm.  Yeargan,   117   X.  C.  706,  23  S    E.   163,   36 

82.  Ange1f»  v.  People,  supra.  L.  R.  A.  196  (1895) ;  Allen  t.  State  (Tex.  Or. 
88.  Martin  v.  State,  00  Ala.  602,  8  So.  858.      App.  1896),  37  S.  W.  757. 

24  Am.  .St.  Rep.  844   (1890);  T^w  v.  Com..         90.  2    Chamberlayne,   Evidence,  .§§    1121- 
"5  Va.    885,    40   Am-    Rep..  750    (18ft!>:  1129. 

Chamb.,  Ev.,  §  1120f,  n.  9,  and  cases  cited. 
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guilty  taking  or  receiving.®^  For  reasons  analc^ous  to  those  which  constitute 
the  basis  of  the  inference  against  a  despoiler  ***  this  inference  of  fact  be- 
comes greatly  enhanced  in  probative  value  when  the  possessor,  being  given  a 
suitable  oppoitunity  of  doing  so,  fails  to  explain,  in  any  reasonable  way,  how 
he  came  by  the  property.^^ 

Inference  }iol  Conclusive. —  !No  authority  exists  for  holding  that,  in  and 
of  itself,  the  inference  is  conclusive  in  the  pi*emise8;  *'''  notwithstanding  that 
tbe  fact  that  there  is  a  presumption  of  law  to  that  effect  had  been  put  into  the 
rather  misleading  form  of'  saying  that  in  the  absence  of  all  explanation  or 
any  evidence  of  good  character,  the  inference  of  guilt  is  conclusive.**'* 

A  Presumption  of  Law. —  It  is  announced  by  the  court,  in  charging  juries 
on  indictments,  or  similar  proceedings,  for  larceny,  that  the  unexplained  ex- 
clusive possession  of  stolen  goods  shortly  after  the  commission  of  the  offense 
sball  be  deemed  prima  facie  evidence  that  the  possessor  committed  the  larceny.** 
AVIiere  no  suitable  opportunity  for  offering  an  explanation  is  presented,  the 
-presumption  of  law  does  not  arise.®^  The  rule  applies  whether  the  larceny 
was  simple  or  aggravated  in  its  nature,  was  from  the  person,*®  conmiitted  in  a 
building,****  or  a  part  of  a  burglary  or  other  serious  offense.^ 


492    (1001) 
N.  W.  134 


91.  People  V.  Luchetti,  119  Cal.  501,  51  Pac. 
707  (1897);  Stafford  v.  State,  121  Ga.  169, 
48  S.  £.  903  (1904;;  Johnson  v.  State,  148 
Ind.  522,  47  X.  E.  926  (1897) ;  State  v.  Hoff- 
man, 53  Kan.  700,  37  Pac.  138  (1894) ;  State 
T.  Toohey,  203  Mo.  674,  102  S.  W.  530  ( 1907) ; 
Knickerbocker  v.  People,  43  N.  Y.  177  (1870) ; 
2  Chamb.,  Ev.,  §  1121,  n.  1,  and  cases  cited. 

92.  §§  430  et  seq.;  2  Chamb.,  Ev.,*  §§  1070 
et  seq. 

93.  State  v.  Sanford,  8  Ida.   187,  67   Pac. 
Robb  V.  State,  35  Xeb.  285,  53 

(1892);  Douthitt  v.  Territory,  7 
Okl  55,  54  Pac.  312  (1898);  Cook  v.  State, 
16  Lea  (Tenn.)  461,  1  S.  W.  254  (1886);  2 
Chamb.,  Ev.,  §  1121,  n  3,  and  cases  cited. 
See  discussion  as  to  Procedural  Conflict.  2 
Chamb.,  Ev.,  g  1121.  Presumption  of  guilt 
from  possession  of  stolen  property,  see  note, 
Bender  ed ,  43  N.  Y.  184.  Presumption  of 
guilt  from  possession  of  stolen  property,  see 
note.  Bender  ed.,  151  X.  Y.  412. 

94.  Bellamy  v.  State,  35  Fla.  242.  17  So. 
.560  (1895)  ;  Oablick  v.  People,  40  Mich.  292 
(1879) ;  State  v.  Hoshaw,  89  Minn.  307,  94  X. 
W.  873  (190.3)  :  People  v.  Sheahan,  1  NMieel 
Cr.  (X  Y.)  188  (1823);  State  v.  Snell,  40 
V\'is  .524,  1  X.  W.  225  (1879);  2  Chamb.. 
Ev  .  §  1122.  n.  1,  and  cases  cited 

The  mere  poBiesalon  of  the  ttolen  goods 
does  not  of  itself  raise  a  presumption  of  lar- 


ceny and  will  not  alone  support  a  conviction. 
MuUins  v.  State,  Ala.  (1918),  77  So.  963; 
State  V.  Ford,  X.  C.   (1918),  95  S.  E.  154. 

95.  State  v.  Vinton,  220  Mo.  90,  119  S.  W. 
370  (1909).  See,  however,  Moore  v.  State 
(Tex.  Cr.  App.  1896),  33  S.  W.  980. 

96.  State  v.  Raymond,  46  Conn.  34« 
(1878);  Keating  v.  People.  160  111.  480,  43 
N.  £.  724  (1896);  Johnson  V.  State,  supra; 
State  V.  Wilson,  95  Iowa  341,  64  X.  VV.  266 
(1895);  Com.  v.  Deegan,  138  Mass.  182 
(1884);  People  v.  Wood,  99  Mich.  620,  5K 
X.  W.  638  <1894);  People  v.  Weldon,  111 
X.  \.  .569,  19  X.  E.  279  (1888);  2  Chamb. 
Ev,  §  1123,  n.  1,  and  cases  cit«d. 

97.  Alexander     v.     State.     60     Miss.     fti>3 
(1883) ;  Ball's  Case,  4  City  Hall  Rec.  (X'  Y  . 
113  ( 1819) ;  2  Chamh.,  Ev..  §  1123,  n.  2,  and 
cases  cited. 

98.  Roberts  v.   State,   33  Tex.  Cr.  83,   24 
S.  W.  895  (1894). 

99.  State  v  King.  122  Iowa  1,  96  X.  W. 
712  (1903). 

1.  Magee  v.  People^.  1.39  HI.  1.38,  28  N.  E 
(1891):  State  v.  Conway.  .56  Kan.  682.  44 
Pac.  627  (1896);  Knickerbocker  v.  People, 
43  X.  y.  177  (1870).  Good  rfcarwrfer.— The 
presumption  of  law  operates  only  until  evi- 
dence is  introduced  on  the  subject.  Even  a 
drUhemtire  fact,  like  proof  of  good  char- 
acter, nwy  have  this  tfect.    State  v.   Hea- 
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Limited  to  Use  of  Circumstantial  Evidence. —  The  use  of  such  a  presump- 
tiou  is  obviously  limited  to  eases  where  the  evidence  is  circumstantial.  Should 
direct  evidence  be  furnished  either  as  to  the  actual  res  gestae  of  the  larceny 
4>r  regarding  the  circumstances  under  which  the  possession  came  to  be  in  the 
accused,  the  -inference  in  question  is  irrelevant.^ 

Statuiory  Modifications. —  As  a  rule,  legislative  enactments  are  merely 
declaratory  of  the  common  law.  Occasionally,  however,  certain  modifications 
upon  the  established  rule  have  been  introduced,  for  example,  the  burden  of 
evidence  to  disprove  the  identity  claimed  by  the  owner  of  the  stolen  property 
may  be  cast  upon  the  person  in  whose  alleged  possession  it  is  found.^ 

Administrative  Details. —  The  mere  fact,  however,  of  such  unexplained 
possession  does  not,  in  the  absence  of  evidence  of  a  corpus  delicti  by  way  of 
larceny,  simple  or  aggravated,  present  any  evidentiary  value  in  connection 
with  the  present  presumption.*  Nor  does  probative  force  distinctly  attach 
to  the  iuference  of  guilt,  even  in  case  the  corptis  delicti  be  established,  until 
the  goods  stolen  and  those  found  in  possession  are  clearly  and  closely  identi- 
fied.^ 

Presumption  of  Law  Denied. —  Certain  courts  have  denied  the  procedural 
force  of  a  presumption  of  law  to  the  inference  of  guilt  which  arises  from 
recent,  exclusive,  and  unexplained  possession  of  stolen  goods.*  Whatever  may 
be  tbe  proper  weight  in  evidence  of  the  inference  of  guilt  from  such  possession, 
where  it  is  found  unqualified  by  other  evidence,  it  will  seldom  occur  that  it 


«ian«,  50  Iowa  135  (1878);  State  v.  Sas- 
fl^en,  75  Mo.  App.  197  (1898);  People  v. 
Preiton.  1  Wheel.  Cr.  (N.  Y.)  141  (1823). 
When  the  case  is  otherwise  doubtful,  and  the 
tifood  character  of  the  accused  is  shown,  pos- 
seMion  of  stolen  property  is  not  sufficient 
proof  to  convict.  People  v.  Turrell,  I  Wheel. 
Or   (\.  Y.)  34  (1822). 

2.  State  V.  Spencer.  4  Oen.  (Del.)  92,  63 
Atl.  3.37  (in02) :  Heed  v.  State,  2.5  Wis.  421 
(1870).  It  is  rejected  as  secondary  evidence. 
(^  2>S:  1  Cliaml).,  Kv.,  §  466.)  2  Chamb., 
Ev/§  112.3a. 

8.  Thus,  in  states  where  the  theft  of  cattle 
is  a  serious  and  custoniary  otfense  and  the 
property  involved  difficult  of  identification. 
FlorcG  V.  State.  13  Tex.  App  665  (1883): 
State  V.  Kubank,  33  Wanh.  2fl3.  74  Pac.  378 
(1903).  No  retroactive  effect  i^  jriven  to  the 
statute.  Espy  v  State,  32  Tex.  375  (1893). 
The  presumption  may  be  corrohdrated  by  di- 
rect proof  State  v  Mclntyre,  53  Wash.  178, 
101  Par.  710  nooo) .  The  statute  merely  reg- 
ulates the  burden  of  evidence  (§  409;  2 
Chamb..  Kv.,  §  095)  :  the  iurv  determine  at 
what  point  a  reasonable  doubt  has  been  We- 


ated.  White  v.  State,  21  Tex.  App.  .339,  17 
S.  W.  727  (1886);  2  Chamb.,  Ev.,  §  1123b. 
n.  4,  and  cases  cited. 

4.  Sanders  v.  State,  167  Ala.  85,  52  So. 
417  (1910);  State  v.  Sasaeen,  75  Mo.  App. 
197  (1898)  ;  Smith  v.  State,  17  Neb.  358,  22 
N.  W.  780  (1886)  ;  People  v.  Caniff,  2  Park. 
Cr.  (N.  Y.)  586  (18.56);  2  Chamb.,  Ev., 
§  1123c,  n.  1,  and  cases  cited. 

9.  2  Chamb.,  Ev.,  §  1131;  State  y.  Lack- 
land, 136  Mo.  26,  .37  S.  W.  812  (1806); 
U.  S.  V.  Candler.  66  Fed.  308  (1894).  Dis- 
covery of  part  of  the  stolen  floods  pounds  an 
inference  that  the  possessor  removed  all  the 
missing  property.  People  V.  Fagan.  66  Cal. 
634.  6  Pac.  394  (1885):  State  v.  Wilson. 
9upra:  State  v.  Henry,  24  Kan.  457  ( 18S0) . 

The  possession  of  stolen  g^oods  thoiurh  not 
identited  as  those  the  subject  of  the  larceny 
claimed  may,  however,  be  competent.  Comm. 
V.  Coyne,  Mass.   n«>l«),  117  X.  E.  .337. 

6.  Clark  v  State,  60  Fla.  15,  52  So.  518 
(1910>:  Tnfralls  V.  State,  48  Wis.  647,  666 
(1870).  It  has  been  even  said  to  be  impos- 
sible. $tate  V.  Hodge,  50  N.  H.  510,  :517 
(1869) ;  §  446,  w/pra;  2  Chamb.,  Ev.,  §  K)95. 
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clearly  entitled  to  reiterate,  amplify  ^*  and  establish  by  evidence,  at  the  trial, 
the  explanation  asserted  on  the  discovery  of  the  stolen  goods.  Its  reasonable- 
ness is,  as  a  rule,  a  question  of  fact  for  the  jury.^^ 

Reasonable  Doubt  Alone  Required. —  The  accused  has  no  burden  of  proof j. 
no  duty  of  establishing  the  truth  of  his  explanation  on  his  peril.  It  is  suffi- 
cient for  him  to  raise  a  reasonable  doubt  as  to  some  material  element  of  his 
liability.^^  It  cannot  truly  be  said  that  the  defendant  is  required  "  satis- 
factorily ''  to  explain  his  possession  of  the  property  in  question.^" 
•  Spoliation. —  In  so  doing,  the  inference  of  fact  arising  from  attempting  a 
false  explanation  ^^  may  seriously  impair  the  prospects  of  success. ^^  When 
the  falsity  of  his  explanation  has  been  attacked  by  the  prosecution,  the  accused 
may  seek  to  corroborate  its  truth  ^^  but  not,  it  is  said,  where  no  such  attack 
has  been  made.^*' 

Spontaneity.*^* —  For  reasons,  more  fully  stated  in  another  place,  the  declara- 
tion of  one  in  possession  of  stolen  goods  in  explanation  of  his  holding,  made 
immediately  upon  the  propriety  thereof  being  questioned,  by  arrest  or  other- 
wise, may  be  received  as  statements  of  part  of  the  res  gestae,  i.e.,  as  affirmative 
evidence  of  the  facts  asserted.**^  So  long  as  the  spontaneity  persists,  the  state- 
ment may  be  received  in  its  assertive  capacity,  even  after  the  declarant  has 
parted  with  his  possession.**^     A  mere  narrative,  however,  will  be  rejected.*' 


298  (1006);  Peeples  v.  States,  5  Ga.  App. 
706,  63  S.  E.  719  (1909)  ;  Jones  v.  State,  49 
Ind.  549  (1875)  ;  2  Chamb.,  Kv.,  §  1130a,  n. 
1,  and  cases  cited. 

32.  Hrittain  v.  State  (Tex.  Cr.  App.  1907), 
105  S.  VV.  817. 

83.  State  v.  King,  122  Iowa  1,  96  X.  W. 
712  (1903);  State  v.  Mandich,  24  Nev.  336, 
54  Pac.  516  (1808)  ;  2  Chamb.,  Ev.,  §  H30a, 
n.  3,  and  cases  cited. 

34.  Van  Straaten  v.  People,  26  Colo.  184, 
56  Pac.  905  (1899);  People  v.  Walters,  76 
Mich.  19.5,  42  X.  \V.  1105  (1885);  State  v. 
Lax,  71  N.  J.  L.  386,  59  Atl.  18  (1904);  2 
Chamb.,  Ev.,  §  1130b,  n.  1,  and  cases  cited. 

35.  Van  Straaten  v.  People,  supra :  Hoge  v. 
People,  117  111.  35.  6  X.  E.  796  (1886K 
"  \\1iere  a  party  is  found  in  possession  of 
goods  recently  stolen  directly  gives  a  reason- 
able and  credible  account  of  how  he  came  into 
such  possession,  or  such  an  account  as  will 
raise  a  reasonable  doubt  in  the  minds  of  the 
iurv,  then  it  becomes  the  dutv  of  the  state  to 
prove  that  such  account  is  untrue,  otberwi-ic 
he  should  be  acquitted."  McDonald  v  State 
56  Fla.  74,  47  So.  48.>  (1908). 

36.  §§  432  et  seq.:  2  Chamb.;  Kv.'.  gg  1071 
et  seq.:  Cleveland  v.  State  (Tex.  Cr.  App. 
1909).  123  S.  W.  142^ 


•37.  Wiley  v.  SUte,  92  Ark.  586.  124  S.  W. 
249  (1909);  Allen  v.  State  (Tex.  Cr.  App 
1893),  24  S.  W.  30:  2  Chamb.,  Ev.,  §  1130c, 
n.  2.  and  cases  cited. 

38/  Xelson  v.  People,  22  Colo.  330,  44  Pac 
594  (1896):  Andrews  v.  SUte,  25  Tex.  App. 
339,  8  S.  W.  328   (1888). 

89.  May  v.  State  (Tex.  Cr.  App.  1899).  51 
S.  W.  242. 

40.  §§  949  et  seq.,  infra;  4  Chamb.,  Ev.. 
§§  2982  et  seq. 

41.  Bryant  v.  State,  supra ;  People  v.  Cline, 
supra;  Bennett  v.  People,  96  111.  602  (1880)  ; 
State  V.  Gillespie,  62  ivan.  469,  63  Pac.  742 
(1900):  2  Chamb.,  Ev.,  §  1130d,  n.  2,  and 
cases  cited. 

42.  Taylor  v.  State,  15  Tex;  App.  356 
(1882).  * 

43.  §  963,  infra;  4  Chamb.,  Ev.,  §  3021 : 
Dixon  V.  State,  2  Tex.  App.  5.30  (1877). 

Admissions. —  If  the  explanation  of  the 
accused  be  adverse  to  his  interests,  the  dec- 
laration may  l>e  utilized  by  the  prosecution 
as  constituting  an  admission,  or  as  being  in- 
dependently relevant.  Douglass  v.  Stat  p. 
Rupra :  State  v.  Kodman.  62  Towa  4.56,  17 
X.  \V.  663  (1883):  §  .5.34,  infra:  2  Chamb, 
Ev.,  §  1313:  §§  837  et  seq.;  4  Chamb.,  Ev.. 
§§  2574  et  seq. 
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Rebuttal. —  The  government,  upon  proof  of  the  explanation  offered  by  the 
acciiised  may  feel  that  it  is  so  improbable  as  not  to  impair  the  prima  facte 
quality  of  its  own  a£Srmative  case,  i.e.,  thAt  it  raises  no  reasonable  doubt  as  to 
guilty  conduct  or  knowledge.  If  so,  no  rebuttal  on  the  point  is  necessary.** 
Should  the  prosecution  conclude,  however,  that  the  explanation  of  the  ac- 
cused is  so  far  plausible  that  the  jury  may  feel  a  reasonable  doubt  as  to 
the  prisoner's  guilt,  it  may  introduce  evidence  in  rebuttal,  e.g.,  by  showing  the 
falsity  of  the  explanation.*^ 

§  466.  [Criminal  Cases] ;  Place  and  Cause  of  Finding.*^ —  The  place  of  finding 
the  stolen  goods  is  not  material  in  connection  with  the  presumption  of  guilt 
from  recent  possession.  It  need  not  be  in  the  same  state  or  county  as  that  in 
which  the  larceny  was  committed.*'  71i€  cause  of  finding  may,  however,  have 
important  logical  bearing  upon  the  strength  of  the  inference  itself.*® 

Identification  of  Goods. —  To  i<lentify  the  discovered  goods  with  those 
which  have  been  stolen  is  a  clear  necessity  for  founding  any  presumption 
of  law  or,  indeed,  inference  of  fact.  Pieces  of  money  or  bank-notes  cus- 
tomarily in  circulation,  having  no  ear  mark,*"  are  identified  with  difficulty. 
On  the  other  hand,  money  of  imusual  amount,  ancient  or  otherwise  rare  ^^ 
coinage,  or  distinguished  by  special  marks,^^  may  be  traced  with  comparative 
ease.  The  inference  of  identity  is  especially  easy  to  draw  when  reinforced 
by  other  logical  deductions.*^  A  similarity  in  general  description  may  suffice, 
uuder  certain  circumstances,  for  purposes  of  identificaton.** 

§  467.  [Criminal  Caiet] ;  Proof  of  Possession.** —  Where  the  goods  are  found 
on  the  person  of  the  accused  the  issue  seems  settled  but  where  they  are  found 
in  a  place  over  which  it  is  claimed  the  defendant  had  control  it  must  appear 
that  the  control  was  exclusive  and  that  no  one  else  could  have  had  access  to 
them.**  The  possession  should  also  be  personal  in  the  sense  that  he  was 
exercising  acts  of  dominion*^  and  also  the  possession  should  appear  to  be 
recent.^**     What  is  a  recent  possession  may  depend  on  the  nature  of  the  article.** 


U.  Hudson  V.  State,  121  Ga.  147,  48  S  £. 
^3  (1904);  State  v  Kimble,  supra;  Jones 
T  SUte,  30  Miss.  653.  64  Am.  Dec.  175 
(1856) ;  2  Chamb  ,  Ev.,  1130e.  n  1,  and  cases 
cited.  For  illustrative  instances  of  explana- 
tion held  insufficient.     Id. 

45.  State  v.  Carr,  4  Pen.  (Del.)  523,  57 
Atl  .370  (1904) ;  Leslie  v.  State.  35  FU.  171. 
17  So  .1.15  (1895):  v  Chamb..  Ev..  §  1130e, 
n.  2.  and  cases  cited. 

4«.  2  Charaberlayne,  Evidence,  §  1132. 

47.  r.raves  v.  State.  12  Wis   591   (1860). 

48.  Hudson  v.  State.  9  YeTfc  (Tenn.)  408 
i1R:36). 

50.  Thompson  v.  State  (Fla.  1909),  50  So- 
507. 


51.  People  V.  Getty,  49  Cal.  581    (1875). 
5a.  State  V.  Pigg,  80  Kan.  481,  103  Pac.  121 
(1909). 
5S.  Collier  v.  State  (Fla.  1908),  46  So.  752. 

54.  People  v.  Nunley,  142  Cal.  441.  76  Pac. 
45    (1004). 

55.  2    Chamberlayne,    Evidence,    §§    1133- 
1136b. 

56.  State  v.  Griffin,  71  Towa  372.  32  N.  W. 
447    (1887). 

57.  Watts  V.  People,  204  Til.  233,  68  X.  E. 
563  (1903). 

58.  Bryant  v.   State,   4  Ga.  App.   851,   62 
S    E.  540  (1908). 

59.  State  v.  McRae,  120  X.  C  608,  27  S.  E. 
78,  58  Am.  St.  Rep.  808   (1897). 
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.  §  468.  [Crimiiud  Cases] ;  Fresomptioii  of  Malice  in  Eomicide.^^ —  A  most  un- 
usual presumption  of  law  is  that  which  as  part  of  the  substantive  law  of 
homicide  has  been  understood  to  assert  that  where  a  deliberate  killing  of  a 
human  being  with  a  deadly  weapon  is  shown,  and  no  other  evidence  is  pro- 
duced it  will  be  presumed,  as  a  matter  of  law,  that  the  killing  was  done  with 
malice.®^  It  has  been  held  by  certain  courts  that  where  nothing  appears  be- 
yond the  fact  of  killing,  this  will  be  presumed,  as  a  matter  of  law,  to  have 
been  malicious,^^ 

A  Discredited  Rule. —  It  will  readily  be  noticed  that  the  drift  of  m<idern 
judicial  opinion  is  distinctly  away  from  maintaining  the  presumption  of 
malice.  In  many  jurisdictions  the  conclusive  quality  of  the  presumption, 
originally  attached  to  it,  has  been  dropped.  The  presumption  is  treated  as  an 
ordinary  rebuttable  presumption  of  law,  valid  unless  and  until  evidence  is  in- 
troduced, by  one  side  or  the  other,  showing  justification  or  excuse.*^''  WTien 
such  evidence  is  introduced,  the  presumption  of  law,  as  such,  is,  like  any 
other  assumption  of  procedure  as  distinguished  from  an  inference  of  fact, 
functus  officio.  Even  in  jurisdictions  which  still  continue  to  announce  the 
so-called,  conclusive  "presumption  of  malice''  its  potency  for  injustice  has 
been  greatly  lessened  under  later  decisions  which  have  introduced  such  qualifica- 
tions and  mckiitications  on  its  original  statement  as  suffice  to  reduce  it  within 
very  narrow  limits. 

When  evidence  is  introduced  bearing  on  the  question  of  malice  the  pre- 
sumption of  law  disappears  ®*  and  it  may  be  said  in  general  that  the  presump- 
tion of  malice  is  used  only  where  direct  proof  of  the  actual  res  gestae  is 
lacking.®'  The  rule  that  malice  is  presumed  in  homicide  cases  is  anomalous 
and  is  apparently  an  outgrowth  of  the  early  canon  of  construction  of  special 
verdicts  that  where  the  jury  found  that  the  defendant  had  killed  the  deceased 
this  would  be  presumed  to  mean  a  felonious  killing. 

The  true  rule  is  that  malice  mav  be  ostahlished  bv  inferences  of  fact  as 
from  premeditation,*®  cruelty  in  killing,®^  the  use  of  a  deadly  weapon,®*  and 
the  absence  of  justification.®* 

These  inferences  of  malice  may  l>e  rebutted  by  evidence  explaining  theni"^*' 

80.2    Chamberlayne.    Evidence.    §§    1137-  K.  W.  .3«.5   ( 1883)  :  State  v.  Rochester.  72  S. 

1158.  C.  104,  .-)1  S.  E.  6.5   (11)05). 

61.  Com.  V.  Webster.  5  Cush.  '205.  52  Am.  65.  Kennisson  v.  State  (Neb.  1908).  115  X. 
Dec.  711   (18.50).  W.  28ft. 

62.  HaM-thorne    v.     State,    58    MUa.     77S  66.  Spies   v.   People,   122   Til.   1.   12   N    E. 
(1S81).  J-fio,  17  y.  E.  808.  3  Am.  St.  Rep.  320  (1S87» 

68.  Stokes  v.    People,  .53    \.   Y.    164,    182.  «7.  Stnte  v    .Tones.  8fi  S.  C    17,  67   S    K 

183   (1873).     See  also.  People  v.  DowntJ.  12:*  160  (lOlOL 

X    y.   67    (1800).     Coolman    v.   State    (Tnd  68.  Brown   v.   State.   02   X.  J.   L.   OfHK  4' 

1904).  72  X.  E.  568.  Atl.  811    (1808). 

64.  .Tordan    v.    State,    70    Ala.    0    (1885\:  69.  Peri  v.  People.  65  TU    17   (1872> 

State  V.   Earnest,  56   Kan.  31,   42    Pac    35'^  70.  State  v    Rainsberger,  71   Towa  746.  31 

(1895);   People  v.  Curtis.  32  Micb.  610.'  18  X.  \V.  865   (1887). 
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as  that  use  was  made  of  a  deadly  weapon  for  the  purpose  of  self-defence,''* 
Where  the  inference  of  malice  may  be  fairly  drawn  from  the  evidence  of  the 
prosecution  the  burden  of  evidence  is  upon  the  defence  to  rebut  the  presump- 
tion ^^  but  the  burden  of  proof  to  establish  malice  beyond  a  reasonable  doubt 
is  upon  the  prosecution  throughout/^ 


71.  The  fact  that  the  alleged  self-defence 
was  effected  by  the  use  of  a  greatly  8u|>erior 
weapon  is  by  no  means  conclusive  of  malice. 
People  T.  Barry,  31  Cal.  357  (1S66). 


79.  Com.  V.  York,  9  Mete.  93,  43  Am.  Dec. 
373   (1845). 

7S.  Daniel  ▼.  State,  126  Qa.  541,  55  6.  ^8. 
472  (1906). 


CHAPTER  XV. 

PSEUDO-PREiSUxMPTIONS. 

Pseudo-presumptions,  469. 

conclusive  presumptions,  470. 

scope  of  presumptions  of  this  class-fictions,  471. 
lost  (J rant,  472. 

presumption  of  malice  in  libel,  473. 

death  of  attesting  witness  in  case  of  ancient  writuigs,  474. 
consequences  of  conduct,  475. 
good  character,  47G. 
knowledge  of  law,  477. 
presumption  of  innocence,  478. 
an  overstated  rule,  479. 
meaning  of  phrase,  480. 
valuless  as  affirmative  proof,  481. 

treatment  of  prisoners  in  judicial  administration,  482. 
weighing  the  presumption  of  innocence,  483. 
other  views,  484. 
presumption  of  survivorship,  485. 

§  469.  Pfieudo-presuiLptioiis.^ —  Especially  fertile  in  confusion  among  various 
Applications  of  the  term  presumption  are  those  where  no  inference  of  fact  ^  or 
assumption  of  administration  ^  is  involved.  It  has  seemed  convenient  to 
speak  of  these  as  pseudo  or  false  presumptions.  General  maxims  of  juris- 
prudence, paraphrases  of  well  settled  rules  of  substantive  law  or  procedure  more 
frequently  stated  in  some  other  form,  metaphysical  transpositions  of  familiar 
canons  of  administration,  such  are  the  pseudo  presumptions.  Usually,  they 
are  spoken  of  as  presumptions  of  law.* 

Of  this  class  are  the  presumptions  against  carriers,^  or  the  presumption  of 

1.  2  Chamberlayne,  Evidence,  §  1159.  N.  Y.  35.     Presumption  from  recitalfl  in  judg- 

2.  Supra,  §§  414   et  seq.;  2  Chamb.,  Ev.,      ment  as  to  service  of  process,  see  note,  Bender 
1026  et  seq.  ed.,  147  X.  Y.  363. 

8.  InfrOy   §§   486  et  seq.;   2  Chamb.,   Ev.,  5.  A  presumption   of  negligence  against  a 

1184  et  seq,  -sleeping  car  company  arises  from  the  theft  of 

4.  ffupra,  §§  444   et  seq.:  2  Chamb.,  Ev.,  articles  in  a  sleeping  car  at  night.     Robinson 

1082  et  seq.     Com.  v.  Frew,  3  Pa.  Co.  Ct.  v.  Southern  R.  Co.,  40  App.  D.  C.  .549,  L.  R. 

R.  492  ri886).     2  Chamb.,  Ev.,  §  1159.     Pre-  A.  1915  B  621    (1913).     In  a  suit  against  a 

sumption  as  to  time  deed  was  delivered,  see  carrier  where  the  defence  is  an  act  of  God 

note.  Bender  ed.,  41  X.  Y.  412.     Presumption  consisting  of  a  snow-slide  the  burden  of  proof 

that  one  presenting  note  indorsed  in  blank  is  remains  on  the  plaintiff  to  prove  negligence, 

bona  fide  holder,  see  note,  Bender  ed.,  128  The  mere  fact  that  the  avalanche  caused  the 
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payment  from  lapse  of  time,*  or  the  presumption  from  prima  facie  proof  of  a 
will/  or  that  an  agent  was  acting  in  the  scope  of  his  employment,®  or  of  owner- 
dhip  ^  in  certain  cases ;  or  that  an  employment  is  at  will  when  on  a  weekly  or 
mouthly  salary!*"  \ 

§  470.  [Pseado-FresnmptioiLs] ;  ConclufliTC  Presumptions. ^^ — Among  pseudo- 
presumptions  of  law  may  properly  be  classed  the  so-called  '*  conclusive  '*  pre- 
sumptions.*^ Many  of  the  rules  of  substantive  law  may  be  paraphrased  into 
the  language  of  evidence  by  the  simple  expedient  of  saying  that  the  result 
which  the  substantive  law  decrees  shall  follow  the  existence  of  a  particular  fact 
is  "  conclusively  presimaed ''  to  result  from  proof  of  it.  Thus  the  rule  that 
stockholders  are  required  by  law  to  know  the  articles  of  incorporation  of  their 
company  may  be  put  into  the  form  of  saying  that  they  are  conclusively  pre- 
sumed to  do  so.*^  Occasionally,  the  language  of  an  ordinary  presumption  of 
law  is  invoked  for  the  same  purpose.     Thus  the  substantive  law  relating  to 


accident  does  not  raise  any  presumption  of 
negligence  on  the  part  of  the  defendant.  Top- 
ping V.  Great  Northern  R.  Co.,  81  Wawh.  166, 
142  Pac.  425,  L.  H.  A.  1915  F  1174  (1914). 
The  carrier  by  proving  the  damage  was  due 
entirely  to  an  act  of  God  overcomeH  the  prima 
facie  case  of  the  shipper  and  the  burden 
shifts  to  the  shipper  to  show  that  negligence 
on  the  part  of  the  carrier  co-operated  with  the 
act  of  God  in  bringing  about  the  damage  to 
the  shipment.  St.  Louis  &  San  Francisco  R. 
Co.  V.  Dreyfus,  42  Okla.  401,  141  Pac.  773, 
L  R.  A.  1915  D  547  (1914).  There  is  much 
difference  of  opinion  as  to  the  burden  of 
proof  where  a  carrier  takes  goods  under  a 
limited  liability  contract  that  it  is  liable  only 
fur  negligence.  Many  modern  cases  hold  that 
*mh  a  contract  puts  on  the  shipper  the  bur- 
den of  showing  that  the  carrier  was  negli- 
gent, but  there  is  a  strong  minority  which 
holds  that  the  carrier  still  ha><  the  burden 
of  proof.  McGrath  v.  Northern  Pac.  R.,  121 
Minn.  258,  141  X.  ^^ .  164,  L.  R.  A.  1916  D 
644  (1913).  Presumption  of  carrier's  negli- 
gpnoe  from  action,  see  note.  Bender  ed.,  95 
N  Y.  .563. 

6.  The  presumption  of  payment  from  lapse 
of  time  applies  even  to  a  claim  by  the  govern- 
ment, which  can  of  course  rebut  the  presump- 
tion by  affirmative  evidence,  rhesapeake  & 
n  Canal  Co  v  Tnited  States.  139  C.  C.  A. 
m.  •K3  Fed.  926,  T.  R.  A.  19?6  H  734  (1915). 
Presumption  of  payment  from  lapse  of  time, 
we  note.  Bender  ed.,  94  X.  Y.  387. 

7.  The  presumption  or  prima  facie  case 
made  out  by  an  ^Jr  parte  probate  of  a  will 


when  contested  becomes  of  no  avail  as  soon 
a6  evidence  is  introduced  in  oppo^itioh  thereto. 
Kilgore  v.  Gannon,  185  Ind.  682,  114  N.  E. 
446.  L.  R.  A.  1917  E  530  (1916). 

8.  The  court  may  presume  from  evidence 
that  an  automobile  involved  in  an  accident 
was  owned  by  the  defendant  and  driven  by 
his  chauffeur  that  he  was  acting  in  the  scope 
of  his  employment  but  mere  evidence  that  he 
was  the  servant  of  the  defendant  is  not  enough 
as  this  is  no  evidence  that  he  was  acting  in 
the  scope  of  his  employment.  White  Oak  Coal- 
Co.  v.  Rivoux.  88  Ohio  St.  18,  102  N.  E. 
302,  46  L.  R.  A.   (N.  ».)    1091    (1913). 

9.  Evidence  that  a  wa^^on  that  ran  oyer  the 
plaintiff  was  plainly  marked  with  the  name  of 
the  defendant  is  prima  facie  evidence  that  it 
belonged  to  him.  Dennery  v.  Great  Atlantic 
&  Pacific  Tea  Co..  82  N.  J.  L.  617,  81  Atl. 
861,  39  L.  R.  A.  (N.  8.)  574  (1911). 

10.  The  authorities  generally  state  the  doc- 
trine that  an  employment  upon  a  weekly  or 
monthly  salary  is  presumed  to  be  a  hiring  at 
will  and  the  burden  of  proving  that  the  hiring 
was  for  a  year  or  other  definite  period  is  on 
the  party  who  claims  it.  Reasnor  v.  Watts 
Ritter  &  Co.,  73  W.  Va.  342,  80  R.  E.  839, 
51  h.  R.  A.  (X.  S.)  629  (1913). 

11.  2  Charaberlayne,  Evidence,  §§  1160, 
1161. 

'  19.  See  Lyon  v.  Guild.  52  Tenn.  (5  Heisk.) 
175  (1871)  ;  State  v.  Pilling,  53  Wash.  464, 
102  Pac.  230  (1909):  V.  S.  v.  Searcy.*  26 
Fed.  435    (1885).    2  Chamb.,  Ev.,  §   1160. 

13.  Schickler  v.  Wash.  Brewery  Co.,  33  App. 
D.  C.  .35   «1909). 
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judgments  may  be  stated  in  the  language  of  presumption.^^  So  also  the  legal 
incapacity  of  a  child  under  seven  years  of  age  to  appreciate  and  avoid  danger 
may  be  said  to  be  conclusively  presumed. ^^  On  the  other  hand,  these  con- 
clusive presumptions  have  been  spoken  of  as  if  they  were  the  true  and  typical 
presumption  of  law.^® 

§  471.  [Conclusive  Presumptions];  Scope  of  Presumptions  of  this  Class;  Fic- 
tions.^^ —  The  conclusive  presumption  may  also  cover  legal  fictions.  An  ex- 
ample is  furnished  in  the  rule  pertaining  to  the  jurisdiction  of  the  federal 
courts  in  actions  based  on  the  diversity  of  citizenship  in  which  corporations  are 
concerned  as  parties.  It  was  early  held  that*  a  corporation  was  not  a  "  citi- 
zen "  .within  the  language  of  the  constitution  of  the  United  States.'®  In  this 
case  it  will,  it  is  said,  be  conclusively  presumed  that  all  stockholders  of  the 
corporation  are  citizens  of  the  state  under  the  laws  of  which  the  corporation 
came  into  existence,*®  even  in  cases  where  the  corporation  is  organized  under 
the  laws  of  the  United  States.^^ 

§  472.  [Conclusiye  Presamptions] ;  Lost  Grant.*^ —  In  the  law  of  real  property, 
adverse  use  of  an, easement  or  other  incorporeal  hereditament  for  a  period  of 
twenty  years,  raises  a  presumption  that  a  grant  of  the  same  has  been  made  in 
accordance  with  the  user  and  that  the  instrument  has  been  subsequently  lost^*"^ 
This  pi-esumption  of  a  grant  '*  can  never  fairly  arise  where  all  the  circum- 
stances are  perfectly  consistent  with  the  non-existence  of  a  grant.^^  A  fortiori, 
they  cannot  arise  where  the  claim  is  of  such  a  nature  as  is  at  -variance  with  the 
supposition  of  a  grant."  ^^ 

When  Conclusive, —  The  presumption  which,  as  thus  stated,  may  properly 
be  regarded  as  a  true  presumption  of  law,  has  frequently  been  spoken  of  as  a 
conclusive    presumption.^^     This    is    the    prevailing    rule    in    America    by 


14.  The  law  presumes  that  a  judgment, 
until  reversed,  ia  a  correct  judicial  determinsr 
tion  of  the  rij^hts  of  the  parties.  .Tenner  v. 
Murphy,  6  Cal.  App.  434,  92  Pac.  405  (1907). 

15.  tSullenberger  v.  i:hester  Traction  Co., 
38  Pa.  Super.  Ct.  12   (1907). 

16.  Row  V.  Allenstown,  .34  N.  H.  351,  365, 
69  Am.  Deo,  489  (1857)  ;  Territory  v.  Lucero, 
8  X.  M.  543,  46  Pac.  18  (1896).  2  Chamb,, 
Et.,  §  1161. 

17.  2  Chamberlayne,  Evidence,  §  1162. 

18.  Muller  v.  Dows,  94  U.  S.  444   (1876). 

19.  Manufacturers,  etc.  Bank  ▼.  Baack,  2 
Abb.  (V.  S.)  232  (18M);  Muller  v.  Dows, 
9uifra;  2  Chamb.,  Et.,  $  1162,  n.  2,  and  cases 
cited. 

90.  Id. 

SI.  2  Chamberlayne^  Bridenee,  §§  1163- 
1103b. 

I  Anthony  ▼.  Kennard  Bldg.  Co.,  188  Mo. 


704,  87  S.  W.  921  (1905) ;  Carter  v.  Tinicum 
Fishing  Co.,  77  Pa.  310  (1875)  ;  Fletcher  v. 
Fuller,  120  U.  S.  534.  7  S.  Ct.  667,  30  L.  ed., 
757  (1887);  2  Chamb.,  £v.,  §  1163,  n.  1, 
and  cases  cited. 

A  grant  from  the  State  to  a  party  may  be 
presumed  from  uninterrupted  possession  for 
twenty  years.  Caruth  v.  Gillespie,  109  Miss. 
679,  68  So.  927   (1915). 

88.  Lee  Conservancy  Board  t.  Button,  12 
Ch.  D.  383,  406,  409,  C.  A.  6  Ap.  Ca.  685, 
D.  P.   (1878). 

84.  Ricard  v.  Williams,  7  Wheat.  (U.  S.) 
59,  109  (1822);  Gardner  v.  Hodgsons,  Ac., 
Brewery  Co.,  A.  C.  229,  240  (1903). 

85.  kripp  V.  Curtis,  71  Cal.  62,  11  Pac.  879 
(1886)  :  Chicago  v.  Chicago,  etc.,  K.  Co.,  152 
III  561,  38  X.  E.  768  (1894);  O'Brien  v. 
Goodrich,  177  Mass.  32,  58  K.  E.  151  ( 1900) ; 
Chase  t.  Middleton,  123  Mich.  647,  82  N.  W. 
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Analogy  to  the  statutes  of  .prescription  relating  to  corporeal  hereditaments* 
The  enjoyment  of  an  incorporeal  hereditament  exclusive  and  uninterrupted 
for  a  time  sufficient  to  acquire  title  to  the  soil  by  adverse  possession,  affords  a 
conclusive  presumption  of  a  grant  to  be  applied  as  a  pi'esumptio  juris  et  de 


26 


jure 

Inference  of  Fact —  Certain  Americf^n  courts  do  not  agree  to  the  conclu- 
siveness or  even  as  to  the  prima  facie  quality  of  the  presumption  to  the  effect 
that  the  user  shown  to  have  existed  was  under  a  lost  grant.  They  regard  it 
as  simply  an  inference  of  fact  of  greater  or  less  probative  weight  according  to 
the  circumstances  of  the  particular  case.^^ 

§  473.  [Conclusive  Prestunptions] ;  Presumption  of  Malice  in  Libel.^^ —  An 

illustration  of  the  frequent  process  by  which  a  rule  of  substantive  law  is 
placed  in  the  convenient  phraeology  of  evidence,  is  found  in  the  law  of  libel. 
Thusy  it  is  said  that  *^  the  ddiberate  publication  of  calumny,  which  the  pub- 
lisher knows  to  be  false,  or  has  no  reason  to  believe  to  be  true,  raises  a  conclu- 
sive presumption  of  malice."  ^*  A  precisely  equivalent  expression  would  pr*)b- 
ably  have  been  that  in  case  of  the  deliberate  intentional  publication  of  de- 
famatory matter  the  existence  of  actual  malice  is  immaterial.^^  Or,  more 
shortly,  that  one  who  intentionally  and  deliberately  publishes  defamatory  mat- 
ter regarding  a  given  individual  is,  under  the  law  of  libel,  responsible  to  him 

have  been  submitted  to  the  jury.  Carter  vi 
Tinicum  Fishing  Co.,  wpr^.  Where  the  ori- 
gin of  the  easement  is  known  a  lost  grant  is 
not  to  be  presumed.  C^afin  v.  Boston,  etc., 
K.  Co.,  157  Mass.  489,  32  N.  E.  659,  20  L.  R. 


612  {1900) ;  Lewis  v.  New  York,  etc.,  R.  Co., 
162  N.  \\  202,  56  N.  £.  540  ( lAOO) ;  Bates  v. 
Sherwood,  24  Ohio  Cir.  Ct.  146  (1903) :  Car- 
ter V.  Tinicum  Fishing  Co.,  supra:  2  Chamb., 
Et.,  §  1163a,  n.  1,  and  cases  cited  from  33 
American  jurisdictions. 

S6.  The  grounds  of  policy  for  the  attain- 
meot  of  which  this  rule  of  substantive  law 
has  been  evolved  are  cautiously  stated  by  Sir 
William  Grant:  "Presumptions  do  not  al- 
wajB  proceed  on  a  belief  that  the  thing  pre- 
fumed  has  actually  taken  place.  Grants  are 
frequttitly  presumed,  as  Lord  MansAeld  says 
[Eldridge  v.  Knott,  1  Cowp.  214  (1774)], 
merely  for  the  purpose,  and  from  a  principle, 
of  quieting  the  possession.  There  is  as  much 
oceaeion  for  presuming  conveyances  of  legal 
estates;  as  otherwise  titles  must  forever  re- 
main imperfect,  and.  in  many  respects  unavail- 
able, when  from  length  of  time  it  has  become 
impossible  to  discover  in  whom  the  legal 
ertate  if  outstanding  is  actually  vested/' 
Hillary  v.  Waller,  12  Vesey,  Jr.  239,  252 
(1806).  This  statement  of  the  law  is  cited 
with  approval  in  Fletcher  v.  Fuller,  120  U.  S. 
534  (1886). 

t7.  For  example,  user  of  a  fishery  for  a 
loDg  period  was  held  to  raise  merely  an  in- 
ference of  fact,  the.  weight  of  whieh  should 


A.  638  (1892).  '*  Such  a  question  is  a  mixed 
question  of  fact  and  law,  to  this  extent,  that 
the  facts  being  found,  it  is  for  the  court  to 
advise  the  jury,  whether  in  their  nature  and 
quality  they  are  sufficient  to  raise  the  pre- 
sumption proposed  the  weight  of  the  evidence 
being  for  the  jury."  Valentine  v.  Piper,  22 
Pick.  (Mass.)  85,  94  (1839).  2  Chamb.,  Ev., 
§  1163b. 

88.  2  Chamberla3me,  Evidence,  §  1164. 

89.  1  (Jreenl.,  Ev.,  §  18;  Rocky  Mountain 
News  Printing  Co.  v.  Fridbom,  46  Colo.  440, 
104  Pac.  956  (1909)  ;  Cox.  v.  Strickland,  101 
Ga.  482,  28  S.  E.  655  (1897);  Sheibley  v. 
Velson,  84  Xeb.  .393,  1^:1  N.  W.  458  (1909)  ; 
Fry  V.  Bennptt,  5  Sandf.  (N.  Y.)  .%4  (1851)  ; 
2  Chamb.,  Ev.,  §  1164,  n.  1,  and  cases  cited. 

30.  Smurthwaite  v.  News  Pub.  Co.,  124 
Mich.  377,  83  N.  W.  116  (llfOO);  Paxton  v. 
Woodward,  31  Mont.  195,  78  Pac.  215,  107 
Am.  St.  Rep.  416  (1904);  Cady  v.  Brooklyn 
Union  Pub.  Co.,  51  N.  Y.  Supp.  198,  23  Misc. 
409  (1898) ;  2  Chamb.,  Ev.,  §  1164,  n.  2,  and 
cases  cited. 
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in  damages.  No  actual  malice  is  essential  to  the  recovery  of  compensatory 
damages.^  ^  The  only  apparent  necessity  for  using  the  phraseology  of  presump- 
tion is  that  it  effectively  conceals  the  administrative  process  by  which  a  rule 
in  the  law  of  libel  requiring  actual  malice  as  a  constituent  element  of  liability 
has  been  quietly  judicially  legislated  into  one  which  does  not.^^ 

Express  Malice. —  Where  a  privilege  is  claimed  and  establLshed,  the  same 
use  of  the  terminology  of  evidence  is  employed  in  stating  that  the  presumiption 
of  malice  from  deliberate  publication  no  longer  obtains.  "  Where  the-  words 
spoken  or  written  are  shown  to  be  within  a  confidential  or  privileged  communi- 
cation, the  presumption  of  malice  no  longer  exists ;  but  the  plaintiff  in  such  a 
case  mu^t  show  express  malice^  and  cannot  rely  on  the  presumption  of  malice 
which  the. law  attaches  in  all  other  cases  to  the  utterance  or  publication  of  the 
words  spoken  or  written."  ^^ 

§  474.  [Conclusive  PresumptionB] ;  Death  of  Attesting  Witnessoi  in  case  of 
Ancient  Writings.^^ —  The  so-called  conclusive  presumption  of  law  may  form 
an  alternative  statement  to  a  rule  of  procedure  or  practice.  As  a  rule  of  pro- 
cedure, the  court  does  not  require  the  production  of  the  attesting  witnesses  in 
proving  the  execution  of  a  document  thirty  years  old.^*  The  rule  of  procedure 
or  practice  is  a  common  and  satisfactory  one.^**  This  very  sensible  rule  of  con- 
venience may  be  put  into  the  form  of  saying  that  the  subscribing  witnesses  to 
writings  thirty  years  old  are  conclusively  presumed  to  be  dead ;  —  so  that  exe- 
cution of  such  a  deed,^^  will  ^®  or  other  document  *•  need  not  be  proved.  The 
question  is  one  of  procedure  not  of  logic,  and  the  phraseology  of  "  presump- 
tion "  is,  therefore,  misleading.**' 

31.  Childers  v.  San  Jose  Mercury  Printing?.  of  a  railroad,  State  v.  Hessenkamp,  17  Iowa 
etc.,  Co.,  105  Cal.  284,  .38  Pac.  903.  45  Am.  45  (1864);  Com.  v.  Bokeman,  105  Mass.  53 
St.  Rep.  40  (1894);  Holmes  v.  Clisby,  121  (1870);  or  in  cases  charging  malicious  mis- 
(Ja.  241,  48  S.  E.  934.  104  Am.  St.  Rep:  103  chief,  Com.  v.  Williams,  '110  Mass.  401 
(1904):  Pfewitt  v.  Wilnon,  12S  Towa  198,  (1872);  express  malice  mu^t  be  proved. 
103  N.  \V.  365  (1905):  Faxon  v.  Jonen,  176  Burden  on  plaintiff. —  In  an  action  of 
Mass.  206,  57  X.  E.  359  (I90())  :  O'Brien  v.  slander  if  the  occasion  is  privileged  the  bur- 
Bennett,  76  X.  Y.  Supp.  498,  72  App.  Div.  den  is  on  the  plaintiff  to  prove  malice.  Doane 
367  (1902)  ;  2  Chamb.,  Ev.,  §  1164.  n.  3,  and  v.  Grew,  220  Mass.  171,  107  N.  E.  620,  1..  R. 
numerous  case!*  cited.  A.  1915  C  774  (1915). 

3«.  2  Chamh.,  Ev.,  §  1164.  34.  2  Chamberlayne,  E\ndence,  g  1165. 

SS.  Dillard  v.  Collins.  25  Oratt.   (Va.)   343  S5.  See  Attestin^r  witnesses,  infra,  §  1100. 

(1874).     To   the    same   effect,   see   Myers    v.  See  also  tn/ra.  5f  1103-1107. 

Hodges,  .53  Fla.  197,  44  Sci.  .357    (1907).     See  36.  Henthome  v.  Doe,  1  Blackf.  (Tnd.)    157 

also,  2  Cbamb..  Ev.,  §  1 164a,  and  cases  cited.  ( 1822)  :  Clark  v.  Owens,  18  X.  Y.  434  ( 1858 )  : 

Xaliee  in   other  Connections. —  The  tech-  McReynoldw  v.  Longenberger,  51   Pa.   13,   31 

nical  nature  of  the  so-called  concUisive  pre-  (1868):    2   Chamb.,   Ev..   §    1165,   n.   2,   and 

sumption  of  malice  as  a  statement  of  a  propo-  cases  cited, 

sition   of  substantive  law.  is  made  clear  by  87.  Oreen  v.  Chelsea,  24  Pick.   (Mass.)  71 

the  fact  that  in  all  cases  where  the  existence  (18.311. 

of  malice  is  a  constituent  or  ^material  fftct,  it  38.  Jackson  v.  Blanshan.  3  Johns   (X".  T.) 

must  be  proved  as  any  other  psychological  fact  292,  3  Am.  Dec.  485  1(1808).  • 

would  be.     For  example,  in  an  indictment  for  89.  McReynolds  v.  tiongenbersrer.  Mipro. 

maliciously  placing  obstructions  on  the  tracks  40.  Settle  v.  Alison,  8  Oa.  201   (1850). 
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Need  of  Corroboration,- — It  has  been  required  by  certain  conrts.that  some 
evidence  of  the  genuine  character  of  a  document  be  furnished  to  the  tribunal 
as  a  preliminary  to  the  application  of  the  presumption  under  consideration.^^ 

Effect  of  Circumstances  of  Suspicion. —  Where  circumstances  of  suspicion 
surround  the  genuine  character  of  a  document  thirty  years  old,  should  the 
evidence  in  the  case  explain  and  account  for  these  circumstances  to  the  satisfac- 
tion of  the  presiding  judge,  he  may  admit  the  writing  to  the  beneiit  of  the  rule 
of  procedure.^* 

§  476.  [Psendo-PresumptionB] ;  Consequences  of  Conduct.'*' — It  is  said  that 
each  person  is  presumed  to  intend  the  natural  consequences  of  his  acts,^^ 
though  not  necessarily  all  the  results  which  actually  do  follow  from  them, 
though  they  might  reasonably  have  been  foreseen.  In  like  manner,  it  has 
been  announced,  with  regard  to  acts  embodied  in  documents,"**  that  it  will  be 
presumed  that  he  who  executes  an  instrument,  whether  by  signing  it  himself 
in  the  usual  way,"**  or  by  means  of  his  mark,"*^  or  through  some  one  who  is 
directed  to  do  so"***  understands  the  niature,  force  and  effect,  of  the  writing. 
An  obvious  peculiarity  of  this  so-called  '*  presumption  '*  is  that  it  is  in  no 
sense  an  inference  of  fact.^'  It  is  apparently  a  paraphrase  for  the  statement 
of  a  very  ordinary  rule  of  substantive  law  to  the  effect  that  one  who  does  an 


41.  Fairly  v.  Fairly,  38  Misa.  280  (lSd9). 
**  If  possession  has  accompanied  the  deed,  for 
that  length  of  time,  that  is  enough.  If  not, 
other  circumstances  may  be  resorted  to  for  the 
purpose  of  raising  the  necessary  presumption 
in  favor  of  the  deed."  Clark  v.  Owens,  18 
X.  V.  434  ( 1H.58).  Possession  under  the  deed 
in  question  by  a  predecessor  in  title  has  been 
deemed  sufficient.  Burgin  v.  Chenault,  0  B. 
Mod.  (Ky.)  285  (1848), 

41  Walton  v.  Couleon,  1  McLean  (U.  S.) 
120  (1831) 

4S.  2  Chamberlayne,  Evidence,  §§  1166, 
1167. 

44.  Lane  v.  People.  142  111.  App.  571 
(1908);  Ampersand  Hotel  Co,  v.  Home  Ina. 
Co..  115  N-  Y.  Supp.  480,  131  App.  Div.  361 
<1909):  Timm  v.  Bear.  20  Wis.  254  (1871) ; 
2  Cbamb.  Kr..  g  1106.  n.  L  and  cases  cited. 

Intent  to  Sefravd. —  An   insolrent    huTcr 

• 

who  knows  at  the  time  of  his  purchase  that 
his  financial  condition  i^  such  that  it  is  and 
*n11  lie  impoAt»lh1e  for  him  to  pay  for  his 
purc*haM*M  is  conclusively  presumed  to  have 
hoHpht  them  with  an  intention  not  to  pay  for 
them:  and  a  persuasive  le^l  presumption  to 
(bat  effect  arises  from  the  fact  that  such  a 
pQrchaser'fl  a  flairs  were  in  such  a  condition  at 
the  time  of  the  purchase  of  .the  property  that 
W  could  then  have  had  no  raaaonable  expec- 


tation of  paying  for  it.  Gillespie  v.  Piles  ft 
Co.,  173  Fed.  886,  102  C.  C.  A.  120,  44  L.  R.  A. 
(N.  S.)    1    (l»l6). 

45.  Perrin  v.  U.  S.  Express  Co.,  78  N.  J. 
L.  515,  74  Atl.  462  (1000).  The  inference 
may  be  rebutted.  McKittrick  v.  Greenville 
Traction  Co.,  84  S.  C.  275.  66  S.  E.  280 
(1000). 

46.  Green  ▼.  Maloney.  7  Houst.  (Del.)  22, 
30  Atl.  672  n884);  Mattocks  v.  Young.  66 
Me.  450  (1876) :  Androscoggin  Bank.  v.  Kim- 
hall,  10  rush.  (Mass.)  373  (1852) :  2  Chamb., 
Ev..  g  1166,  n.  3,  and  cases  cited. 

47.  Lipphard  v.  Humphrey,  28  A  pp.  Caa. 
(D.  C.)  365  (1006):  Doran  v.  ^fullen.  78 
111.  342  n875>. 

48.  Harris  v  Story,  2  E.  D.  Smith  (N.  Y.) 
.363   (18.54). 

49.  Board  of  Wat-er  Com'rr  of  Citv  of  New 
London  v.  Robhins  A  Potter,  82  Conn.  623, 
74  Atl.  0.38  (1010):  Clem  v.  State.  31  Ind. 
480  (1860)  :  Thomas  v.  People.  67  X.  Y.  218 
(1876) :  2  Chamh.,  Kv.,  §  1166,  n.  6.  and  cases 
cited.  The  happening  of  an  e^^ent  does  not 
in  the  least  indicate  that  such  was  the  re- 
sult tntende<1.  State  v.  Hersom.  00  Me.  273, 
38  Atl  160  (1807) :  V  S.  v.  Breese.  173  F^. 
402  (1009);  Nicol  v.  Crittenden,  .55  Ga.  407 
(1«76). 
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act  prohibited  by  law  takes  the  risk  of  all  the  natural  consequences  of  his  act, 
and  cannot,  except  where  intent  is  an  element  of  the  liability  charged,*^  escape 
responsibility  for  the  consequences  of  his  conduct  by  saying  that  they  were 
not  embraced  within  the  scope  of  his  intention*  So  understood,  the  maxim  is 
undoubtedly  correct. 

Presumption  of  Law  Repudiated. —  Kot  unnaturally  certain  courts  have  dis- 
tinctly repudiated  the  existence  of  any  presumption  of  law  so  fantastic  as  this. 
It  has  been  treated,  so  far  as  probative  at  all,  as  a  mere  inference  of  fact.^^ 

§  476.  [Pseudo-Presumptiona] ;  (}ood  Chamct^r.^^.^r^lt  j^jiei  familiar,. rule  of 
procedure,  elsewhere  considered,^'*  that  unless  and  until,  the  accused  in  a 
criminal  case  shall  open  the  issue  of  character,  no  inference  shall  be  drawn 
that  he  did  the  act  in  question  because  he  had  traits  of  character  which  would 
permit  or  predispose  him  to  do  it.  By  a  p'et/tfo-presumption,  this  procedural 
rule  has  been  paraphrased  into  language  appropriate  to  the  law  of  presump- 
tions, as  if,  in  short,  instead  of  a  rule  of  law  it  were  a  teaching  of  experience. 
It  is  said,  that  until. the  defendant  introduces  evidence  of  good  character  the 
law  requires  that  the  jury  should  not  presume  it  to  be  bad.^^  A  similar  but 
somewhat  more  accurate  statement  is  to  the  effect  that  in  the  absence  of  evi- 
dence on  the  subject  of  character,  there  is  no  presumption  of  law  ^^  as  to  whether 
it  shall  be  assumed  to  be  good  or  bad  ^^  and  that,  consequently,  the  whole  matter 
is  one  of  fact  to  be  determined  simply  by  the  inferences  to  be  logically  drawn 
from  the  evidence.'*'  In  point  of  fact,  moreover,  there  is  no  presumption 
that  it  is  either  good  or  bad.*** 

50.  The  rule  that  in  cerUin  criminal  cases      Y.)  e09  (1850) ;  2  Chamb.,  £v..  §  1168,  n.  2, 
the  pdvchological  fact  of  intent  must  be  es-      and  cases  cited. 

tablished  by  the  prosecution  beyond  a  reason-  95.  §§  1037  et  aeq.;  4  Chamb.,  Ev.,  §§  3310 

able  doubt  has  been  put  into  the  rather  eon-  et  eeq. 

fnsing  form  of  saying  that  the  presumption  56.  Griffin  v.  State,  165  Ala.  29,  50  So.  M2 

of  law  that  a  person  intends  the  natural  and  (11)09) ;  Addison  v.  People,  193  111.  40»,  62 

usual  conserfuenoes  of   his  acts  will   prevail  N.  E.  235   (1901). 

unless  the  jury  entertain  a  reasonable  doubt  57.  Danner  v.  State,  54  Ala    1'?*    25  Am. 

whether    swch     intention    actually    existed.  l?ep.  6(»2   (1875):  lAddison  ▼.  People,  suprti* 

Wells  y.  Territory.  14  Okl.  436,  7S  Pac.  124  IJcensi*  to  practiet*  as  an  attorney  does  not 

(1904)  give   ri^e  to  a  necessary   inf ?  mice  of  good 

51.  2  Chamb.,  Kv;  §  1)67:  Madden  r.  State,  character.     Haynes    v.    State.     17    (ia.     4l».% 
1  Kan  :140,  :1.">(J  1 1  S«:{ )  ;  Stokes  v  People,  53  X  ( 1855 ) . 

Y.  1(V4,  179  (1873) ;  State  v   Swayze.  3(V  I«  56.  Gat«r  ▼.  State,  141  Ala.  10.  .37  So.  692 

Ann.  pt.  2,  1323  (1878).    Courts  which  ha\'e  (1904).     It  is  probable  that  much  of  this  pre- 

repudiated  a  presumption  of  malice  from  kill-  sumption  as  to  character  is,  in  reality,   an 

ing  by  the  delilierate  use  of  a  deadly  -weapon  offshoot  of  the  more  general  **  presumption  of 

have    shared    this    view.    /?wpra.    §    468:    2  innocence.*    §§  478  et  seq.,  tnfrti:  2  Chamb.. 

Chamb.,  Ev.,  §§  1138  et  aeq.  Ev.  §§  1172  et  »eq.:  U.  S.  ▼.Guthrie  (OWo 

53.  2  Chamberlayne,  Evidence.  §  1168.  1909),  171  Fed.  .528. 

53.  §§  1029  et  fieq. :  4  Chamb..  Ev.,  ^§  3275  Then  ii  no  presnmptloii  Of  good  ehar- 
^t  seq.  acter  in  favor  of  an  accused  which  as  would 

54.  State  •▼.  Dockstader.  42  Iowa  436  a  fact  stands  as  witness  for  him,  but  the 
(1876) ;  State  v.  Smith,  60  Kan.  09.  31  Pac.  presumption  of  a  good  character  may  not  be 
784   (1892) ;  Ackley  ▼.  People,  9  Barb.   (N.  a  basis  of  inference  for  the  purpose  of  add- 
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§  477.  [Psendo-Pz^UDftioii^] ;  Knowledge  of  Law^^^^-^^  Every  one/'  it  is 
said,  ''  is  presumed  to  know  the  law/'  ^^  It  has  been  said  in  a  criminal  case 
that  the  accused  is  thus  ^^  pf esumed  to  know  the  law.'-*^^  It  has  even  beeu 
authoritatively  announced  that  a  person  is  ^^  conclusively,  presumed  ^'  to  know 
the  law  of  the  forum.**''' 

Instances  of  iipp/tcatton;^-- Oovernmental i  regulations  of  a. particular  de- 
partmenty  as  that  of  the  post  office,^^  will  be  ^^  presumed/"  it  is  said,  to  be 
known  to  the  persons  employed  therein  so  far  as  they  are  thereby  affected. 
A  member  of  the  general  public  is  ''  presuu^cU  "  to  be  acquainted  only  with  the 
public  laws  of  the  state  ^^  or  country  in  which  he  resides  or  carries  on  busi- 
ness.^^  One  dealing  with  a  city  and  living  therein  is  presumed  to  have 
knowledge  of  the  ordinances  enacted  by  and  in  force  in  that  municipality.*** 
Any  person  is  *'  presumed."  to  have  an  accurate  knowledge  of  the.  meaning  of 
the  language  which  he  employs  orally  or  in  writing,  when  entering  upon  a 
definite  legal  relation.**^  On  the  contrary,  no  one  is  *'  presumed  "  to  know 
the  by-laws  of  an  academy/'®  what  a  foreign  law  is  ***  or  how  a  domestic  court 
will  constioie  a  law  of  the  forimi.^^  Negligence  will  not  be  imputed  even  to  a 
counsellor  at  law  who^  in  giving  advice,  has  adopted  an  erroneous  but  widely 


uig  weight  to  the  presumption  of  innocence 
or  its  logical  resultant.  One  presumption 
may  not  supplement  or  augment  another 
where  one  is  hut  a  part  of  the  other.  Dur- 
ham r.  State,  128  Tenn.  63«,  163  S.  W.  447, 
51  L.  R.  A.   (X.  S.)   180  (1913). 

Chastity. —  In  an  indictment  for  carnal 
knowledge  of  a  woman  of  previously  chaste 
character  under  a  statute  the  state  must 
prove  the  previous  chastity  of  the  woman 
and  it  is  not  enough  to  rely  on  a  presump- 
tion of  chastity.  Although  there  is  a  pre- 
sumption of  chastity  in  most  fasee  this 
gives  way  in  a  criminal  case  to  the  pre- 
sumption of  innocence.  State  v.  Kelly,  245 
Mo.  489,  160  S.  W.  1057,  43  L.  R.  A.  (W.  S.) 
476  (1912). 

Presumption. —  So  in  a  trial  for  seduction 
under  a  statute  making  it  a  crime  to  seduce 
a  woman  of  moral  character  the  court  can- 
not presume  that  the  complainant  is  of 
moral  character  but  this  must  be  proved  like 
any  other  fact  in  issue,  as  the  proceeding 
is  purely  statutory.  State  v.  Holler,  32  S.  D. 
43,  142  N.  W.  657,  46  L.  R.  A.  (N.  S.)  376 
(1913). 

59.  2  Chamberlayne,  Evidence,  §§  1169- 
1171. 

60.  Saxton  v.  Perry,  4V  Colo.  263,  107  Pac. 
281  (1910);  Hayes  r.  Martz,(  173  Ind.  279, 
89  N.  K.  303,  90  V.  E.  309  (1910) ;  Detroit  v. 
Martin,   34   liich.    170,   22    Am.    Rep.   512 


(1876);  New  York  Cent.  Ins  Co.  v.  Kelsey, 
13  How.  Pr.  (N.  Y.)  535  (1856);  2  Chamb., 
Ev.,  §  1109,  n.  1,  and  cases  cited. 

61.  Brunaugh  v.  State,  173  Ind.  483,  90  N. 
E.  1109    (1910). 

62.  State  v.  Corning  State  8av.  Bank,  136 
Iowa  79,  113  X.  VV.  500  (1007);  U.  S.  v. 
Smith,  27   Fed.  854-857    (1886). 

68.  East  Tennessee,  etc.,  R.  Co.  v.  White,  15 
Lea  (Tenn.)  340  (1885). 

64.  Wadsworth  v.  Board  of  Sup'rs  of  Liv- 
ingston County,  115  N.  Y.  Supp.  8  (1909). 

65.  Keystone  Driller  Co.  v.  San  Francisco 
Super.  Ct.,  138  Cai.  738,  72  Pac  398  (1903)  ; 
Hill  V.  Spear,  60  N.  H  253,  9  Am.  Rep.  205 
( 1870).  But  see  Stedman  v.  Davis,  93  N.  Y. 
32   (1888). 

66.  Hope  V.  City  of  Alton,  116  111.  App. 
116,  aflTd  214  111.  102,  73  N.  E.  406  (1005)  ; 
Galbreath  v.  Moberly,  80  Mo.  484  (1883); 
City  of  Plattsmouth  v.  Murphy,  74  Neb.  749, 
105  N.  W.  293   (1906). 

67.  Long  T.  Newman,  10  Cal.  App.  430, 
102  Pac.  534  (1909);  Newman  v.  Flowers* 
Guardian,  134  Ky.  567,  121  S.  W.  6.52  (1909) ; 
People's  Bank  '^.  Hanshrough,  89  Mo.  App. 
262   (1901). 

6$.  Boyere  v.  Pratt,  1  Humphr.  (Tenn.)  90 
(1839). 

69.  King  ▼.  Doolittle,  1  Head  (Tenn.)  77 
(1858). 

70.  Brent  ▼.  State,  48  Ala.  297    (1869); 
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accepted  eonstniction  of  a  provision  of  lawJ^  The  more  intricate  £ind  dbubt- 
ful  the  provision  of  law  may  be,  the  less  will  the  court  feel  inclined  to  enforce 
the  maxim  of  jurisprudence  made  to  do  duty  as  a  part  of  the  law  of  evidence.^* 

No  Inference  of  Fact —  Confessedly,  the  proposition  that  every  one  is  pre- 
sumed to  know  the  law  rest3  upon  no  basis  of  fact.'^  For  the  most  learned 
jurist  or  industrious  judge  to  advance  a  serious  claim  to  a  knowledge  of  all 
the  law  would  appear  farcicaU*^  That  which  cannot  be  truly  predicated  of 
the  wisest  and  most  skilled  of  mankind  can  scarcely  be  true,  in  any  just  sense 
connected  with  the  reality  of  things,  in  case  of  the  most  ignorant  or  debased. 
''  There  is  no  presumption  in  this  country/'  says  Mr.  Justice  Maule,''  *'  that 
every  person  knows  the  law ;  it  would  be  contrary  to  common  sense  and  reason 
if  it  were  so." 

Absence  of  Probative  Force  Demonstrated. —  lu  general,  where  it  is  neces- 
sary to  establish  the  fact  of  actual  knowledge  affirmative  proof  to  that  etTect 
must  be  introduced."*  No  assistance  in  so  doing  can  be  derived  from  the 
pseudo-presumption  itself.^* 

Real  Xature  of  Premimption. —  The  real  nature  of  this  so-called  *'  conclusive 
presumption  ''  is  further  shown  by  the  limitations  which  have  judicially  been 
placed  upon  its  scope  and  effect.^**  It  becomes  obvious  that  it  is  merely  a 
semi-rhetorical  paraphrase  for  the  statement  that  actual  knowledge  of  the  exist- 
ence of  a  law  is,  by  the  rules  of  the  substantive  law,  immaterial,  when  the 
question  arises  as  to  the  consequences  of  its  violation,  however  important  the 
state  of  his  actual  knowledge  may  be  in  connection  with  the  moral  aspect  of 
his  act.  If  one  has  seen  fit  to  submit  himself  by  residence  or  through  doing 
business  therein  to  the  laws,  of  a  jurisdiction,  he  will  not  be  excused  from 
liability,  in  case  he  shall  violate  such  law,  by  the  mere  fact  of  ignorance  as  to 
what  it  isJ*^     It  is  equally  clear  that  he  who  joins  a  business  or  municipal 

Miller  v.   Proctor,  20  Ohio  St.  442    H^TO) ;  the  law  was  »o  certain  that  everybody  knew 

New  York,  etc.,  Gas  Coal  Co.  v.  Graham,  226  it:  the  misfortune  is  that  it  is  so  uncertain. 

Pa.  348,  75  Atl.  657  (1010).  that  it  costs  much  money  to  know  what  it 

71.  Marsh  v.  Whitmore,  21  Wall.   (U.  S.)  is,  even  in  the  last  resort." 

178  (1874);  Morrill  v.  Graham,  27  Tex.  646  76.  Vogel    v.    Brown.   201    Mass.    261.    87 

( 1864 ) .  N.  E.  686  ( 1909 ) .    See  also  Law  v.  South,  34 

72.  Miller    v.    Proctor^   sypra;   2   Chamb.,      Utah  394,  98  Pac.  300  (1908). 

£v.,  §  1169a.  77.  Martindale  v.    Falkner,  supra;  Queen 

7S.  Ryan  v.  SUte.   104  Ga.  78,  30  S.  E.  v.  Mayor  of  Tewksbury,  L.  R.  3  Q.  B.  629 

878  ( 1898) ;  Lake  Shore,  etc..  R.  Co.  v.  Rosen-  (1868) ;  Black  v.  Ward,  27  Mich.  191  ( 1873)  ; 

zweig,    113    Pa.    510,    6    Atl.    645    /1886):  2  Chamb.,  E v.,  §  1170. 

Marsh  v.  Whitmore,  supra:  2  Chamb.,  Ev.,  §  78.  See  Brent  v.  ^tate,  supra;  Cutter  v. 

1170,  n.  1,  and  cases  cited.  State,  36  X.  J.  L.  125  (1873)  :  King  v.  Doo- 

74.  Jones  v.  Randall.  1  Cowper  37   (1774K  little,  supra. 

78.  Martindale   v.    Falkner.   2    C.    B.   706.  79.  Gnimbine  v.  State,  60  Md.  355  (1883): 

719  (1846).     Lord  Mansfield  in  Jones  v.  Ran-  Com.  v.  Emmons,  98  Mass.  6   (1867) :  U.  S. 

dall,  supra,  said,  speaking  of  the  contention  v.    Anthony,   24    Fe^*    Cas.    Ko.    14«459,    11 

that  all  the  judges  knew  the  laws,  ''as  to  Blatchf.  (U.  8.)  200  (1873)  :  2  Chaqib.,  Ev., 

the  certainty  of  the  law  mentioned  ...  it  §   1171  #  o.  4,  and  cases  cited. 

would  be  very  hard  upon,  the  profession,  if  -                                               ..               .   ^ 
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corporation  cannot  relieve  himself  from  the  binding  effect  of  their  regulation^, 
duly  adopted^  on  the  ground  that  he  did  not  understand  what  they  were.  That 
is  for  him  to  find  out  at  his  peril.*'^  In  other  words,  the  so-called  presumption 
of  knowledge  of  law  has  precisely  the  same  meaning  as  the  equally  familiar 
maxun,  Ignorantia  legis  neminem  edCiLsat^^ 

§  478.  [Psendo-Presumptions] ;  '*  Presumption  of  Innocence."  ^^ —  Few  false 
presumptions  of  law  have  so  wide  a  vogue  or  have  created  so  intolerable  a 
confusion  in  the  law  of  evidence  as  the  so-called  "  presumption  of  innocence." 
It  is  one  invoked  with  extreme  frequency,  in  civil  ^*  and  still  more  often  and 
with  more  important  effect  in  criminal,®*  cases.  A  phraseology  commonly 
employed  in  stating  this  pseudo-presumption  of  law  is  to  the  effect  that  in 
criminal  cases,  a  person  accused  of  crime  is  presumed  to  be  innocent  until 
proved  to  be  guilty.**^  In  like  manner,  it  may  be  said,  that  since  one  accused  of 
crime  has  the  right  to  stand  mute,  no  presumption  is  raised  against  him  if  he 
chooses  to  remain  silent.®* 

General  Relations. —  The  administrative  assumption  against  wrongdoing  or 
in  favor  of  legality  and  good  faith  ®^  may  well  be  regarded  as  the  **  presump- 
tion of  innocence  "  in  civil  cases ;  while  the  so-called  **  presumption  of  inno- 
cence ■'  fills  with  approximate  accuracy  the  place  of  an  administrative  assump- 
tion in  favor  of  legality  and  good  faith  in  criminal  cases.®®  The  rule  of 
procedure  in  question  is,  however,  persistently  treated  by  certain  courts  as  a 
presumption  of  law.  From  this  class,  according  to  what  appears  to  be  the 
proper  definition  of  the  term  presumption  of  law,  it  is  excluded  by  the  all- 

80.  Balfour  v.  Ernest,  *5  C.  B.  (N.  S.)  001,      trary.    Krogh   v.   Modem   Brotherhood,    153 
28  L.  J.  C.  P    170   (1859).  Vt^is.  397,  141  N.  W.  276,  45  L.  R.  A.  (N.  S.) 

81.  Topolewski  V.  Plankington  Packing  Co.,      404   (1913). 

143  Wis.  52,  126  N,  W.  554   (1910);   Black  84.  People  v.  Arlington,   131   Cal.  231,  63 

▼.  Ward,  9ujMra.  Pac.  347    (1900);   Fitch  v.  People,  45  Colo. 

8S.  2  Chamberlayne,  Evidence,  §  1172.  29S,  100  Pac.  1132  (1909);  Saysor  v.  SUte, 

88.  Kussell  v.  Baptist  Theological  Union,  73  132  Ga.  237,  63  S.  £.  786   (1909) :  State  v. 

111.  339  (1874) ;  State  v.  Scheve,  65  Neb.  853,  Wilson,   130  Mo.  App.   151,  108  S.  W.   1086 

»1  N.  W  846,  93  N.  W.  169,  59  L.  R.  A.  927  (1908)  ;   People  v.  American  Ice  Co..  120  N. 

(1902) ;  Grant  v.  Riley,  44  N.  Y.  Supp.  238,  Y.  Supp.  443  (1909)  ;  2  Chamb.,  Ev.,  §  1172, 

13  App.  Div.   190   (1897)  ;  2  Chamb.,  £▼.,  §  n.  2,  and  cases  cited. 

1172,  D.  1,  and  cases  cited.    In  a  suit  by  the         85.  SUte  v.  Luff,  24  Del.  152,  74  All.  1079 

wife  of  a  son  against  the  father  for  alienat-  (1910)  ;  State  v.  West,  152  N.  C.  832,  68  S. 

ing  his  affections  the  burden  is  on  the  plain-  E.  14    (1910). 

tiflf  to  show  that  in  advising  his  son  to  leave    >      86.  People  v.  Emmons,   13  Cal.  App.  487, 

the  plainti^  the  father  was  acting  throi;^h  110  Pac.  151   (1910). 

malice  as  a  parent  has  the  presumption  of         87.  §§  495  et  seq,;  2  Chamb.,  Ev.,  §§  1219 

good  faith  in  his  favor.     Gross  v.  Gross,  70  et  seq. 

W.  Va.  317,  73  S.  E  961,  39  L.  R.  A.  (X.  &)  88.  Thus  it  has  been  said  that  any  pre- 
261  (1912).  Where  death  occurs  rnder  such  sumption  to  be  brought  into  pla(y  in  con- 
circumstances  that  it  may  or  may  not  have  struing  a  contract  in  a  criminal  case  will. be 
been  caused  by  suicide  it  will  be  presumed  taken  in  fayor  of  the  accused.  Keller  y. 
to  have  been  unintentional  and  the  burden  State  (Tex.  Or.  App.  1905),  87  8.  W.  669. 
rests  upon  the  other  side  to  show  the  con- 
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important  fact  that  it  possesses  no  basis  of  logical  force,  i.e.,  or  probative 
relevancy;  and  by  the  further  characteristic  that  it  persists  in  operation  even 
after  a  reasonably  satisfactory  amount  of  evidence  has  been  introduced  against 
the  accused.**^ 

§  479.  [Presumption  of  Innocence] ;  An  Overestimated  Bule."^ —  Much  stress  ^^ 
has  frequently  beeii  laid,  usually  in  a  rhetorical  way,  upon  this  statement  of  a 
legal  rule  as  to  the  criminal  burden  of  proof  as  if  some  logical  weight  were 
being  adduced  in  the  prisoner's  favor  by  reason  of  this  so-called  "  presump- 
tion. 


*>  Wi 


Constitutional  Right. —  It  has  even  been  suggested  that  it  indicates  a  con- 
stitutional right  of  one  accused  of  crime,  which  is  infringed  when  the  legis- 
lature sees  fit  to  establish  rules  that  certain  facts  shall  give  rise  to^a  prima  facie 
inference  as  to  the  existence  of  another,  and  so,  as  is  claimed,  impair  the  logical 
value  of  the  presumption  of  inncKicnce,  by  casting  the  burden  of  proof  (burden 
of  evidence  often  being  intended)  ®^  upon  the  accused.  The  validity  of  this 
contention  has,  however,  been  steadily  denied  by  the  courts,®^  with  rare  ex- 
ceptions.^^ 

Time  Covered  by  Presumption, —  This  presumption  of  innocence  is  stoutly 
alleged  to  accompany  the  accused  in  verdict,  not  ceasing  when  the  case  is  sub- 
mitted to  the  jury.'**  It  has  been  claimed  to  continue  even  when  the  accused 
was  proved  to  have  been  in  the  company  of  one  who  committed  the  crime,®^ 
or  that  the  codefondants  of  the  accused  have  already  been  convicted  on  a  sep- 
arate trial.  All  this  is  said,  paraphrasing  a  rule  of  substantive  law  or  pro- 
cedure, not  to  displace  the  presumption  of  innocence.®® 

A 71  Anomolous  Survival  from  an  Earlier  Age. —  The  form  of  this  pseudo- 
presumption  and  vigor  of  the  language  in  which  it  is  frequently  couched,  to 
say  nothing  of  that  by  which  it  is  maintained  in  the  zeal  of  advocacy,  are 
reminiscent  of  the  rigor  of  the  criminal  laws  and  procedure  of  early  England 
to  which  some  slight  reference  is  elsewhere  made.®* 


89.  §§  395  et  seq.;  2  Chamb.,  Ev.,  §§  939 
et  seq.;  Hemin^vay  v.  State,  68  Miss.  371, 
408  (1890)  ;  Hutto  v.  State,  7  Tex.  App.  44 
(1879).  See  Bowman  v.  Little,  101  Md.  273, 
61  Atl.  1084  (1905) ;  2  Chamb..  K\-.,  §  1172a, 
n.  3,  and  cam  ^  cited. 

90.  2  Chamberlavne.  Evidence,  §  1173. 

91.  Frazier  v.  Com.  (Ky.  1908).  114  S.  W. 
268;  Oow  V.  Bingham.  107  N.  Y.  Supp.  1011, 
67  Misc.  66  (1907) :  High  v.  State,  2  Okl.  Cr. 
161  (1909) :  2  Chamb.,  Ev.,  $  1173,  n.  1,  and 
cases  cited. 

99.  ''This  is  a  common  topic  of  declama- 
tion." McKinley's  Case,  33  St.  Tr.  275 
(1817). 

99.  !  393;  2  Chamb.,  £▼.,  §  936. 


94.  Santo  v.  State,  2  Iowa  165,  63  Am.  Dec. 
487  (1855);  Com.  v.  Smith,  166  Mass.  370, 
44  N.  E.  503  (1896)  ;  State  v.  Kyle,  14  Wash. 
H50,  45  Pac.  147  (1896):  Z  Chamb.,  Ev.,  § 
1173,  n.  4,  and  cases  cited. 

95.  Tn  re  Wong  Hane,  108  Cal.  680,  41 
Pac.  693,  49  Am.  St.  Rep.  138  (1895). 

96.  People  v.  O'Brien,  106  Cal.  104,  39  P»c. 
325   (1895). 

97.  State  v.  Farr,  33  Iowa  553   (1871). 

98.  Coxwell  V.  State,  66  Ga.  309    (1881). 

99.  §  616,  infra;  2  CThamb.,  Ev.,  §  1617. 
See  discussion  of  this  topic  in  2  Chamb.,  Ev., 
§  1173.    See  also,  Bram  v.  U.  S.,  168  U.  S.  532 

(1897) ;  Crane  v.  U.  8.,  162  U.  S.  625,  646 

(1895). 
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§  iSO.  [PresQinptioii  of  Innooenoe];  Meaning  of  Phrase.* — All  that  is  pL\)p* 
erly  coutaiiied  in  the  expression  *'  presumption  of  innocence ''  may  be  restaced 
with  a  sutticient  approximation-  to  exactness  in  saying  that  in  a  criminal  ca^o 
it  i3  the  duty  of  the  government,  to  prove  every  material  allegation  set  forth 
in  tlie  indictment  against  the  prisoner  beyond  a  reasonable  doubt.^  The  "  pre- 
sumption "  is,  therefore,  as  has  been  said,  a  mere  assumption  of  procedure  re- 
8tating  the  burden  of  proof  in  criminal  cases.'  This  of  necessity  continues 
tliroughouut  the  entire  trial,"*  without  shifting,'  upon  the  state  as  being  the 
party  which  lias  the  affirmative  of  the  issue.® 

Scotifsh  Lftit\ —  It  may  be  observed  that  the  Scotch  law  follows  the  English 
in  construing  the  so-called  presumption  of  innocence  as  a  restat-ement  of  the 
burden  of  proof  in  criminal  cases,  and  lends  no  color  to  the  contention  of 
certain  American  Courts,  including  the  supreme  court  of  the  United  States, 
that  it  is  somethiug  more  than  this." 

A  Double  Aspect.-^  Viewed  in  a  slightly  different  way,  the  presumption  of 
innocence  is  the  criminal  counterpart  of  the  presumption  against  fraud,  ille- 
gality, etc.,  in  civil  causes.  It  presents,  mutatis  mutandis,  the  double  aspect 
peculiar  to  the  presumption  against  illegality.* 

No  Inference  of  Innocence. —  There  is,  however,'  obviously  in  all  this  noth- 
ing in  the  nature  of  an  inference  of  fact  that  the  accused  is,  in  reality,  an 
innocent  man  quoad  the  charge  against  him.  The  general  rule  is  all  to  which 
be  has  a  right.^  Clearly,  then,  there  is  no  presumption  of  law  in  the  matter, 
that  term  being  used  as  above  defined,  i.e.,*"  as  denoting  the  procedural  assump- 
tion that  a  definite  inference  of  faqt  in  the  substantive  law  has  a  prima  facie 
probative  force. 

\\liat  Inertia  Is  Reasowible. —  The  seriousness  of  the  consequences  to  the 
accused  adds  force  to  the  so-called  presumption  of  innocence.     The  affirmative 

1.  2  Cbaniberlayne,     Evidence.     §§     1174-  tablish  iUegality,  fraud,  wrongdoing  and  the 

1175.  like  is  on  him  who  affirms  its  existence.     In 

1  State  V.  Lee   'Del.  Gen    Seas.  1000),  74  criminal   cases,    this   is   the   prosecution.    2 

Ail.  4;  ODonnell  v   Com..  10«  Va.  S82.  62  S.  Chamb.,  £v.,  §  1174. 

E  373  (1908):  Spick  v.  State,  140  Wis.  104,  7.  See   discussion   of  McKinley's   Case,   33 

121   X.   W.   664    tl909);    2   Chamb.,    Ev.,   §  St.  Tr.  275   »1817)   and  the  case  of  Coffin  v. 

1174,  n.  1.  United  States,  156  U.  S.  432.  15  S    Ct.  3d4, 

S.  §  305:  2  Chamb.,  Ev.,  §  930.     "The  bur-  30  L.  ed.  481    (1805).  the  dissenting  opinion 

den  of  proof  is  on  the  prosecutor.     All  the  in  the  former  of  which  is  apparently  relied 

presumptions  of  law  independent  of  evidence  upon  by  the  Supreme  Court  of  the  United 

are  in  favor  of  innocence;  and  every  person  States  as  endorsing  the  position  adopted  by 

is  presumed  to  be  innocent  until  he  is  proved  that  tribunal.    2  Chamb.,  Kv.,  §   1 1 74a. 

jTuilty."    Com.  v.  Webster.  5  Cu^h     OTass.)  8.  2  Chamb.,    ES-.,    §    1174b.     See    §§    478, 

296,  320  (18.50).     bee  also,  2  ^hamb ,  Ev,  §  405;  2  Chamb.,  Ev..  §§  1172a;   1222. 

1174.  n.  2,  and  authorities  cited.  9.  Hawes  v    State,  78  Ala,  37,  7  So.  302 

4.  People  V.  O'Brien,  gupra.  (1880)  ;  State  v.  toper,  148  Mo.  217,  40  8.  W. 

5.  $  305:  2  Chamb .  Ev ,  §  030  1007   (1808) ;  2  Chamb.,  Ev..  1174c. 

6.  ft  i.«  a  nilinsr  as  to  pleading  in  crim-  10.  §§  444  ei  seq.;  2  Chamb.,  Ev.,  §§  1082, 
inal  cases,  analojrous  to  that  asserting  that  n.  3,  1086,  ns.  1  et  8eq, 

hk  civil  cases  the  burden  of  evidence  to  es- 
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ease  will  be  scrutinized  more  car^fuUyj  i,e,,  the  inertia  ^^  of  the  court  materially 
increases. 

No  Inference  of  Fact. —  This  so-called  "  presumption  of  innocence"  is,  it 
would  thus  appear,  based  upon  no  inference  of  fact.^*'^  Clearly  it  is  not  a 
proposition  of  experience  that  persons  accused  of  wrongdoing  in  either  civil 
or  criminal  proceedings  are,  in  point  of  fact,  generally  innocent  of  the  crimes 
charged.  ^^ 

§  481.  [Prettunption  of  Innocence] ;  Valueless  as  Affirmative  Proof  .^^ —  Treat- 
ing the  presumption  of  innocence  as  a  logical  inference,  it  would  be  natural 
and  useful  to  offer  it  as  affirmative  proof  of  some  fact,  e.g.,  chastity.^°  When 
so  tested  the  ''  presumption  "  is  found  to  have  a  procedural  but  no  logical  value. 
It  has  no  probative  force  or  weight.  It  provides  a  shield,  but  no  sword,  to  the 
party  in  whose  favor  it  is  said  to  lie,  viz.,  the  defendant  in  a  particular  pro^ 
ceeding.^^  This  circumstance  will  be  seen  to  be  of  marked  importance  in 
connection  with  the  so-called  conflict  of  presumptions.^^ 

§  4P2.  [Presumption  of  Innocence];  Treatment  of  Prisoners  in  Judicial  Ad- 
ministration.^^—  In  case  of  a  serious  criminal  charge,  it  is  customary,  follow- 
ing the  dictates  of  experience  and  common  sense,  to  proceed  upon  the  basis 
that  the  one  accused  of  a  crime  is  guilty.  For  example,  as  soon  as  an  indict- 
ment is  found,  the  question  of  bail  arises.  Xo  "  presumption  of  innocence '' 
appears  at  this  stage.  "  After  bill  found,  a  defendant  is  presumed  to  be 
guilty  to  most,  if  not  all  purposes,  except  that  of  a  fair  and  impartial  trial 
before  a  petit  jury.  This  presumption  is  so  strong  that,  in  the  case  of  a  capitiil 
felony,  the  party  cannot  be  let  to  bail.''  ^®  There  can  be  no  reasonable  ques- 
tion  but  that,  as  a  matter  of  experience,  this  logical  inference  of  guilt  from 
\]ie  finding  of  an  indictment  is  amply  justified.^^ 

11.  §   409,   aupra;   2   Chamb.,   Ev.,   §   993.  Fed.  149,  L.  R.  A.  1915  D  1070   (1914). 
See  2  Cbamb.,  Ev.,  §  1174d.  14.  2  Chamberlayne,  Evidence,  §  1175a. 

12.  Harrison  v.  State,  144  Ala.  20,  40  So.  15.  People  v.  O'Brien,  130  Cal.  1,  62  Pac. 
668  (1906)  ;  State  v.  Linhoff,  121  Iowa  632,  297  (1900) ;  Com.  v.  Whitaker.  131  MaBs.  224 
97  X.  VV.  77  (1903);  Hammond  v.  Hammond  (1881);  2  Chamb.,  Ev.,  §  1175a,  n.  1,  and 
(Tex.  Civ.  App.  1906),  94  S.  W.  1067.  (1881);    State   v.   McDaniel,   84    N.   C.    863 

13.  Still   lesH,  does  a  connection  exist  be-  cases  cited. 

tween    innocence    and    an    Indictment   for    a  16.  West  v.  State,  1  Wis.  209  (1853);  Mr- 
criminal    offence.     Eae    parte    Alexander,    59  Arthur  v.  State,  59  Ark.  431,  27  S.  W.  628 
Mo.  598,  21  Am.  Rep.  393  (1875)  ;  2  Chamb.,  (1894). 
Ev.,  §   1175a,  n.  2.  17.  Infra^  §§  496  et  seq,;  2  Chamb.,  Ev.,  §§ 

Distinsrnished   from   Character. —  What   is  1224  et  seq. 

known  as  the  presumption  of  innocence  is  not  18.  Chamberlayne,   Evidence,   §   1175b. 

to  be  applied  to  a  presumption  of  good  char-  19.  State   v.    Mills,    2    Dev.    (X.    C.)    421 

acter  as  the  state  may  meet  the  presumption  (1830).    To   the    same   efTect,    see   State    v. 

of  innocence  but  ma^  not  meet  that  of  ^ood  Madison  County  Court,  136  Mo.  .323  <1896) : 

character   for   until   the   defendant  has   first  Ex    parte    Ryan,    44    Cal.    555     (1872);     2 

introduced  evidence  on  the  subject  of  his  ^ood  Chamb..  Ev..  §  1175b,  n.  1,  and  caseA  cit«d. 

character  the  state  may  not  enter  the  field.  90.  2  Chamb.,    Ev.,    §    1175b.     "  Ijiw    pre-. 

Price  V.  United  States,  132  C.  C.  A.  1,  218  sumes  that  the  prisoner  is  innocent  until  hfr 
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§  48S.  [Presiimption  of  Innocence] ;  Weighing  the  Presosiption  of  Innocence. 

— "  A  legal  presumption  is  a  rule  of  law  —  a  reasonable  principle,  or  an  arbi- 
trary dogma  —  declared  by  the  court.  ...  It  could  not  be  weighed  as  evi- 
dence." **  Presumption  of  innocence,  it  would  thus  appear,  is  incapable  of 
being  weighed  by  the  jury  in  any  scales  of  reason.  The  rule  of  substantive 
law  or  of  pr(X?edure  cannot  itself  be  weighed.  There  is  no  inference  of  fact, 
proposition  of  logic  or  experience,  back  of  it  which  can.  Where  an  assump- 
tion is  devoid  of  any  inference  of  fact  in  its  support,  to  weigh  it  against  evi- 
dence is  an  act  impossible  of  performance.^ 

§  484.  [Presumption  of  Innocence] ;  Other  Views.23 —  While  the  great  weight 
of  authority  excludes  the  presumption  of  innocence  from  the  presumptions  of 
law,  the  courts  are  not  unanimous  in  so  holding.  It  cannot  be  questioned  that 
there  is  authority  from  tribunals  of  high  standing  to  the  effect  that  the  pre- 
sumption of  innocence  is  based  upon  an  inference  of  fact  to  the  benefit  of 
which  a  person  charged  with  crime  or  wrongdoing  is  entitled. ^^  In  other 
words,  there  is  an  inference  of  fact,  possessing  evidentiary  value  which,  in  a 
criminal  case,  remains  in  favor  of  the  accused  even  after  reasonably  sufficient 
evidence  has  been  introduced  as  to  his  guilt. 

§  485.  [Psendo-Presnmptions] ;  Presumption  of  Survivorship.^^ —  Unique, 
among  pseudo-presumptions,  is  that  which  regulates  judicial  action  as  to  whom 
may  be  taken  to  have  survived  longest  among  those  who  have  perished  in  a 
common  accident  oi%calaniity  ^  where  there  is  no  evidence  on  the  point.  It  is 
said  that  where  several  persons  perish  in  a  common  disaster  and  no  evidence 
is  furnished  as  to  which  of  these  persons  survived  the  others  there  is  a  pre- 
sumption of  law  that  they  all  perished  at  the  same  time.^^  This,  if  it  means 
anytliing,  must  be  understood  as  equivalent  to  saying  that  there  is,  in  reality, 
no  presumption  of  law  at  all,  under  such  circumstances,  as  to  the  survivorship 

is  found  guilty,  but  it  were  well  to  waf^er  that  the  Supreme  Court  of  the  United  States 

four  to  one  that  the  jury  will  he  Hati»fied  of  itself  does  not  seem,  in  later  eases,  to  have 

his  gfuilt.     In  18S.3  there  were  11,347  persons  considered    that    this    proposition    that    the 

found  miilty  against  2,723  found  not  guilty/*  presumption  of  innocence  constitutes  a  piece 

21.  Lisbon  v.  Lyman»  49  N.   H.  553,  563  of  evidence  is  to  be  seriously  and  carefully 

(1870).  followed.     See  Allen  v.  U.  S.,  164  V   S.  492, 

tt.  See  2  Chamb.,  Ev.,  §  li75c,  and  notes  600    (1896):   Coffin  v.   U.  8..  162  V.  S.  664 

for  a  discussion  of  this  question.  (1896);    Agnew  v.  U.  S.,   165   U.  S.  36,  51 

83.  2  Chamberlayne,  Evidence,  §  1176.  (1897). 

U.  SUte  V.  Clark,  83  Vt.  305,  75  Atl.  534  85.  2  Chamberlayne,    Evidence,    §§    1177- 

(1910);    Childs    v.   Merrill,    66   Vt.    302,   29  1183. 

Atl  532   (1894);   Coffin  v.  U.  S.   156  U.  S.  86.  Grand  Lodge  A.  0.  U.  W.  of  Washing- 

432  (1894)      See  also,  U.  S.  v.  Davis,  160  U.  ton   v.   Miller,   8   Cal.    App.  25,   06   Pac.   22 

^*.  4«9   (1895);   Cochran  v.  U.  S.,  157  U.  S.  (1908). 

286   (1805):    Xorth   Carolina  v.  Gosnell,  74  87.  Kansas  Pac.  R.  Co.  v.  Miller,  2  Colo. 

Fetl  734  ( 1896) ;  1  Greenleaf,  Ev.,  §  ,34.     See  442   (1874) ;   Balder  ▼.  Middeke.  92  Til.  App. 

diHcusftion  of  Oreenleaf.  McKinley'a  Case,  the  227    (1900);   Walton  &  Co.  v.  Burchel.  121 

CoflSn  Case  in  Chamb.,  Ev..  §§   1176,  1176a.  Tenn.  715,  121  S.  W.  891;  2  Chamb.,  Ev.,  § 

n76b,  1176e,  1176d,  wherein  it  is  observed  1177,  n.  2,  and  cases  cited. 
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and  that  lie.  who  desires.to  show  that  a  particular  one  of  the..£er8«cis  involved 
outlived  any  of  the  others  has  the  burden  of  evidence  to  prove  it  to  a  prima 
facie  extent.^** 

Distribution  of  Funds,  etc. —  Certainly  until  survivorship  is  shown  the 
action  of  the  court  in  dealing  with  a  fund  or  other  res  will  take  place  as  if  no 
survivorship  existed^  i.e.,  as  if  all  had  actually  perished  at  the  same  moment* 

No  Presumption  of  LaWn —  No  inference  of  fact  in  connection  with  the 
question  of  survivorship  is  sufficiently  cogent,  frequent  and  uniform  as  to  war- 
rant making  it  the  subject  of  a  procedural  rule  of  the  nature  of  a  presumption 
of  law.^  There  is  no  presumption  of  law,  properly  so  called  in  the  matter.^^ 
It  will  not  be  presumed  as  matter  of  law,  that  one  of  several  persons  survived 
the  others.^^ 

Probative  Facts. —  The  inferences  of  fact  which  may  properly  guide  the 
judgment  of  the  court  in  dealing  with  the  question  of  survivorship  are  either 
deliberative  or  directly  probative.  Treating  first  of  the  probative  facts,  for 
example,  A  may  have  been  se^n  alive  at  a  time  when  B  may  safely  be  inferred 
to  have  been  dead.**  Thus  where  A  is  shown  to  have  shot  B  and  then  killed 
himself,  the  fact  that  this  second  injury  was  of  such  a  nature  as  to  cause  in- 
stant death,  while  B  was  still  warm  for  many  hours  aftei^wards,**  may  settle 
the  controversy  in  favor  of  Ijie  heirs  of  B,  In  case  of  a  number  of  persons 
burned  to  death  in  a  building  it  will  be  inferred  that  an  old  man  in  whose 
room  a  fire  probably  originated  died  before  a  middle  aged  man  or  children  in 
whose  direction  the  flames  were  burning.**^  As  a  matter  o^  proof,  the  difficulty 
is  to  discover  sufficient  evidence  to  establish  a  prima  facie  case,  i.e.,  one  on  which 
a  court  or  jury  would  be  justified  as  a  matter  of  reason  in  acting.*^ 


88.  Johnson  v.  Merithew,  80  Me.  Ill,  13 
Ail.  132,  9  Am.  St.  Rep.  162  (1888);  U.  S. 
Casualty  Co.  v.  Kacer,  169  Mo.  301,  69  S.  W. 
370,  92  Am.  St.  Rep.  641  (1902):  St.  John 
V.  Andrews  Institute  for  Girls,  102  N.  Y. 
Supp.  808,  117  App.  Div.  698:  2  Chamb., 
£y.,  §  1177,  n.  3,  and  cases  cited. 

89.  Middeke  v.  Balder,  198  111.  590,  64  N.  E. 
1002,  59  L.  R.  A.  (N.  b.)  653  (1902),  afTg 
judg.  98  111.  App.  525 ;  1%  re  Lott,  121  N.  Y. 
Supp.  1102,  65  Misc.  422  (1909);  Young 
Women's  Christian  Home  v.  French,  187  U.  S. 
401,  23  S.  Ct.  184,  47  L.  ed.  233  (1001);  2 
Chamb.,  Ev.,  §  1178,  n.  1,  and  eases  cited. 

50.  Cowman  v.  Rogers,  73  Md.  403,  21  Atl. 
64,  10  L.  R.  A.  550  (1890);  Dunn  v.  New 
Amsterdam  Casualty  Co.,  121  K.  Y.  Supp. 
686  (1910):  Hilderbrandt  ▼.  Ames,  27  Te.T. 
Civ.  App.  377,  66  S.  W.  128  (1901) ;  and  cases 
generally  cited  in  last  note;  2  Chamb.,  Et.,  { 
1179,  n.  1. 

51.  Dunn  r.  New  Amsterdam  Casualtj  Co.» 


aupra;  Males  y.  Sovereign  Camp  (Tex.  1903), 
70  S.  W.  108  (1908) ;  2  Chamb.,  Ev.,  §  1179, 
n.  3,  and  cases  cited. 

88.  Smith  v.  Croom,  7  Fla.  81  (1857)  ;  Sup. 
Council  R.  A.  v.  Kacer,  96  Mo.  App.  93,  69 
^.  W.  671  (1902) ;  and  cases  cited  in  last  two 
notes;  2  Chamb.,  Ev.,  §  1179,  n.  4,  and  cases 
cited. 

SS.  In  re  Mclnnes,  104  K.  Y.  Supp.  147,  110 
App.  Div.  440,  rev'g  100  N.  Y  Supp.  440,  50 
Misc.  88  (1907) ;  St.  John  v.  Andrews  Insti- 
tute for  Girls,  sitpra;  2  Chamb.,  Ev.,  §  1180, 
n.  2,  and  cases  cited. 

S4.  Broome  v.  Duncan  (Miss.  1901),  29  So 
394. 

85.  EhleV  Estate,  73  Wis.  445,  41  K.  W. 
627   (1889). 

86.  In  re  Ridgway,  4  Redf.  Surr.   (N.  Y> 
226    (1880):   PeU  v.  Ball,   1  Cheve    (S.  C) 
Ch.   99    (1840);    Schaub  ▼.   Griffin,  84  Md. 
557,  36  AU.  443   (1897). 
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Deliberative  Fads. —  Certain  general  characteristics  of  the  persons  involved 
in  the  accident,  rather  of  a  deliberative  than  a  probative  nature  are  still  en- 
titled to  weight,  seldom  determinative,  in  judging  of  the  probative  facts  them- 
selves. A  person  of  adult  strength  and  matured  judgment  may,  as  a  matter 
of  probability,  fairly  be  regarded  jrs  jiooar^fit)^^  resist  a  severe  and  long  con- 
tinued physical  sti'ain  '"^  and  better  able  to  take  advantage  of  such  opportunities 
as  are  afforded  for  protecting  and  prolonging  life  than  a  child  of  tender  years 
or  an  aged  iierson  of  impaired  bodily  and  mental  faculties. ,  In  like  manner^ 
a  man  is  likely  to  outlive  a  woman.^  If  death  is  by  drowning,  an  experi- 
enced swimmer  may  well  be  taken  to  have  survived  one  who  was  -entirely  un- 
acquainted with  the  accomplishment.** 

Civil  Law. —  Much  of  the  confusion  attending  the  treatment  of  this  subject 
will  be  found  to  have  its  origin  in  an  attempt  to  transfer  to  the  common  law 
the  view  point  and  administrative  expedients  of  the  civil  law,  which  abounds 
in  a  multiude  of  so-called  presumptions,  to  which,  although  apparently  mere 
inferences  of  fact  of  indeterminate  value,  a  certain  definite  probative  weight  is 
attached,  such  as  the  inferences  of  fact  to  which  reference  is  above  made,  that 
strength  will  sui-vive  weakness,  men  outlive  women,  resourceful  persons  have 
an  opportunity  of  <^urvival  not  afforded  to  ill  trained  minds  and  the  like.*® 
Certain  American  states,  notably  California  *^  and  Louisiana,*^  in  which  the 
doctrines  of  the  civil  law  have  a  strong  influence,  continue  in  their  statutory 
enactments,"**  to  follow  the  rules  of  the  Roman  law  or  the  later  enactments  of 
the  continental  Codes. 


87.  Smith  v.  Croom,  supra;  Coye  v.  Leach, 
8  Mete.  (Mass.)  .371»  41  Am.  Dec.  518  (1844). 

88.  Moeliring  r.  Mitchell,  1  Barb.  Ch.  (N. 
Y.)  2fi4  (1846). 

89.  Fuller  v.  Linzee,  135  Mass.  468  (1883), 
still,  tbore  is  no  presumption  of  law  in  the 
matter. 

40.  Smith  v.  Croom,  supra;  Newell  v.  Nich- 


ols, 75  N.  Y.  78,  31  Am.  Rep.  424  (1878)  ;  2 
Chamb.,  Ev.,  §  1182,  n.  2,  and  cases  cited. 

41.  HoUifiter  v.  Cordero,  76  Cal.  640,   18 
Pac.  855   (1888). 

42.  Langles'  ^^uccession,  105  La.  3D,  29  So. 
73ft   (1900). 

43.  Cal.  Code  Civ.  Proc.,  §  1963;  La.  Civ. 
Code,  arts.  936-939. 


CHAPTER  XVI. 

ADMINISTRATIVE  ASSUMPTIONS. 

Administrative  assumptions,  486. 

presumptions  of  law  contrasted,  487. 
identity  of  person  from  similarity  of  name,  488. 
property  from  possession,  489. 
regularity,  41>0. 

order  of  events,  491. 

judicial  proceedings,  492. 

public  officers^  493. 
relation  between  foreign  and  domestic  law,  494. 
wrongdoing  not  assumed,  495. 
Conflict  of  presumptions;  civil  cases,  496. 
criminal  cases;  hnowledge  of  law,  497. 

presumption  of  innocence.  498. 

§  486.  Adminiitrative  AssumptioiiB.^ —  The  administrative  assumption  as- 
sumes, for  procedural  purposes,  most  often  that  of  expediting  trials,^  that  a 
particular  fact  has  been  prima  facie  established  or  will  be  assumed  to  exist. 
It  is  taken  for  panted  that  facts  which  present  no  features  of  inherent  sus- 
picion have  come  into  existence  under  conditions  of  regularity,  the  assumption 
continuing  until  evidence  is  introduced  on  the  point  covered  by  it.^  It  is 
sound  administration,  even  where  the  ruling  is  not  with  regard  to  a  matter  of 
pleading,*  to  assume  that  things  apparently  regular  have  been  properly  done; 
in  other  words  that  the  party  alleging  irregularity,  fraud  or  illegality  has  the 
burden  of  evidence  to  show  it. 

§  487.  [Administrative   Assumptions];   Presumptions   of   Law   Contrasted.^ — 

Each  of  the  two  forms  of  procedural  assumption,  the  assumption  of  adminis- 
tration and  the  presumption  of  law,  operates  only  until  affirmative  evidence  is 
introduced  on  the  subject.  They  present  also  the  common  features  of  shifting 
the  burden  of  evidence."  a  circumstance  which  probably  accounts  for  the  per- 
sistent manner  in  which  they  are  confused.^     Chief  among  the  characteristic 

1.  2  Chamlierlayne,  Evidence,  §  1184.  ( 1893)  ;  2  Chamb.,  Ev.,  §  1184.  n.  2,  and  cases 

2.  g§  304  et  8eq.;   1   Chamb.,   Ev.,  §§  .544      cited. 

et  aeq.  4.  Infra,   §   487;    2    Chamb.,    Ev.,   §    1188. 

S.  Rol)ertson   v.   Alameda   Free   Public   l.i-  5.  2  Chamberlayne,      Evidence,     §§      118.5 

brarv,  etc..  136  Cal.  403,  60  Pac.  88   (1902):       1186. 

Morrill  v.  Douglass,  14  Kan.  293  (1875)  ;  Be-  6.  Supra,  §  403;  2  Chamb.,  Ev..  §  971. 

fay  y.  Wheeler,  84  Wis.  135,  53  N.  W.  1121         7.  The  idea  apparently  is.  that  as  a  pre- 

338 


339 


SlHILAfiXTY    OF:  aS  AME. 


§  -^88 


differences  between  assumptions  of  administration  and  the  presumption  of  law 
is  tlie  cireumstance  that  while  the  presumption  of  law  is  a  rule  in  a  particular 
branch  of  the  substantive  law,  the  assumption  of  administration  is  merely  a 
general  nile  of  convenience  in  judicial  action  applicable  to  all  subjects  alike. 
The  secmid  h'ujhly  imporlunl  dhiintiion  lies  in  the  circumstance  that  while 
the  presumption  that  a  given  inference  of  fact  establishes  a  prima  facie  case, 
lias  a  definite  probative  quality,  an  assumption  of  administration  may 
simply  take  for  granted  the  existence  of  a  fact,  there  being  no  necessary  logical 
inference  whatever  in  the  matter.  It  may  he  added  that  the  presumption  of 
law,  as  is  elsewhere  noticed,^  is,  and  to  a  still  greater  degree  has  been,  in  fur- 
therance of  the  administrative  c^non  of  giving  certainty  and  effectiveness  to 
substantive  law.^  The  assumption  of  administration,  on  the  contrary,  is  in- 
tended for  the  expediting  of  trials.^'* 

§  488.  [Administrative  Asstunptions] ;  Identity  of  Person  from  Similarity  of 
Hame.^^ —  It  is  a  convenient  assumption  of  administration  that,  in  the  absence 
of  iunerent  improbability,  or  proof  to  a  contrary  effect,^*  the  same  name  at  all 
times  designates  a  given  person  ^^  or  thing.**  This  assumption  is  particularly 
valnablo  in  connection  with  the  proof  of  title,*^  or  other  matters  in  which  use 
is  made  of  documentary  evidence.  A  party  having  the  burden  of  showing  an 
identity  in  persons  may  well  ask  the  presiding  judge  provisionally  to  assume 
identity  from  similarity  and,  a  fortiori  from  identity  of  name.*® 

Assumpiion  Displaced. —  It  is  said  that  this  assumption  of  administration 
may  be  overcome  by  a  conflicting  presumption  of  law,  as  that  "  of  innocence  " 


Humptiun  of  law  shifts  the  burden  of  evi- 
dence, every  ruling  of  the  I'ourt  which  shifts 
this  burden  mu»t  necessarily  be  a  presumption 
of  law. 

8.  Hupra.  §  445 :  2  Oiamb.,  Ev.,  §   1086. 

9.  Hiipra,  §  305 :    1  Chamb.,  Ev.,  §  556. 

10.  Kj/pm,  §§  304  et  seq. ;  1  Chamb.,  Ev  ,  §§ 
')44  et  Her/,  2  Chamb.,  Ev.,  §  1185.  See  dis- 
cussion of  Inferences  of  Fact  Compared  and 
Rulings  as  to  the  Burden  of  Proof,  2  Chamb., 
Kv,  §§  1185a,   1186. 

U.  2  Chamberlayne,    Evidence,    §§    1187- 

12.  Garwood  v.  (Garwood.  20  Cat.  514 
(1866) .  Clark  v  Pearson,  53  Oa.  406  ( 1874)  : 
Bayha  v.  Mumford,  58  Kan  445.  40  Par.  601 
•IW);  T.isoomb  v.  Eldredjre.  20  R.  T  !^35. 
38  Atl.  1052  (1807)  :  2  Chamb.,  Ev.,  §  1187, 
"•  1.  and  cases  cited. 

18.  IfendriclcR  v  State,  26  Tnd.  403  (1866)  : 
^rindle  v.  Stone.  78  Me  176.  3 'Atl  183 
n»R6):  Morris  v.  McClary.  43"Minn.  ri'46. 
^  N'  W.  238  (1890) ;  Hatcher  v.  Rocheleau, 


18  N.  Y.  86  (1858) ;  Cross  v.  Martin,  46  Vt. 
14  (1873)  ;  2  Chamb.,  Ev.,  §  1187,  n.  2,  and 
cases  cited. 

14.  Wilbur  v.  Clark,  22  Mo.  603  (1866)  j 
Barrow  v.  Philleo,  14  Tex.  345  (1856); 
Stahl  V.  Ertel,  62  Fed.  920  (1893)  ;  2  Chamb., 
Ev.,  §  1187,  n.  3,  and  cases  cited. 

16.  Graves  v.  Colwell,  90  111.  612  (1878); 
Gilman  v.  Sheets,  78  Iowa  499,  43  N.  W. 
299  (1889):  Geer  v.  Missouri  Lumber,  etc., 
Co.,  134  Mo.  85,  34  S.  W.  1099,  56  Am.  St. 
Rep.  480  (1895)  :  People  v.  Snyder,  41  N.  Y. 
397  (1860)  :  2  Chamb.,  Ev.,  §  1187,  n.  4,  and 
cases  ctted. 

16.  No  neeeMary  Inference  of  fact. —  When 
evidence  contrary  to  the  truth  of  the  assump- 
tion is  introduced,  there  is  said  to  be  no 
presumption  in  the  matter.  McMinn  r.  Whe- 
lan,  "27  Cal.  300.  317  (1865)-.  Graves  v.  Col- 
well, supra:  Jackson  v.  Goes,  13  Johns.  (N. 
Y.)  518,  7  Am.  Dec.  399  (1816):  2  Chamb., 
Ev.,  §^  1187,  n.  6,  and  cases  cited. 
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so  called/^  or  by  inferences  arising  from  the  validity  of  a  contract.*^  This 
displacement  of  the  assumption  is  a  necessary  one.^"  The  assumption,  more- 
over, is  made  only  when  the  name  is  to  be  applied  to  a  particular  person  in- 
volved.-^ 

Inferences  of  Fact —  While,  as  has  been  said,*^  the  administrative  as- 
sumption that  a  given  name  used  on  different  occasions  indicates  the  same 
person  does  not,  necessarily,  rest  upon  any  inference  of  fact,  it  may  well  do 
so.  Certain  affirmative  or  intinnative  cimsiderations  may  even  be  intrinsic 
in. the  name  itself;  others  are  extrinsic  to  it.''* 

Corroborative. —  Corroborative  inferences  of  fact  mav  be  intrinsic  to  the 
name.^^  Where  two  names  are  presented  to  the  consideration  of  the  court,  the 
inference  that  they  designate  the  same  individual  is  strong  in  proportion  as 
the  difference  between  the  two  are  slight.^"*  Conversely,  the  inference  of  iden- 
tity is  weak  as  the  points  of  difference  between  the- two  names  are  numerous 
and  marked.^^ 

Extrinsic. —  Facts  extrinsic  to  the  name  may  found  corroborative  infer- 
ences of  fact.^**  Facts  of  all  kinds  may  corroborate  the  inference.  Thus  the 
document  in  question  may  have  been  produced  from  such  appropriate  custody 
as  to  be  reinforced  in  probative  effect  by  that  circumstance.^'^  The  handwrit- 
ing of  two  persons  of  the  same  or  similar  name  may  be  so  nearly  alike  in  ap- 
pearance as  to  confirm  the  inference.-^     That  the  person,  whose  name  a  given 


17.  Wedgwood's  Case,  8  Me.  75  (1831). 
See  aUo»  Com.  v.  Briggs,  5  Pick.  (Mass.)  429 
(1827);  Bogiie  v.  Bigelow,  29  Vt.  179,  183 
(1857)  ;  §§47^et  aeq.,  aupra;  2  Chamb.,  Ev., 
§§1172  et  aeg, 

18.  Cooper  v.  Poston,  1  Duv.  (Ky.)  02,  85 
Am.  Dec.  610  (1863). 

19»  A  mere  ruling  for  administrative  con- 
venience naturally  gives  way  before  a  rule  of 
positive  law,  like  the  presumption  of  inno- 
cence or  even  when  opposed  by  an  inference  of 
fact.  See  next  section.  2  Chamb.,  Ev.,  § 
1188. 

SO.  If  such  name  be  a  common  one  in  the 
vicinity  or  if  it  be  shown  that  there  is  more 
than  "One  person  to  whom  the  name  may  prop- 
erly be  applied,  there  can  be  no  aasumption 
as  to  the  person  to  whom  the  name  should  be 
applied  by  the  jury.  People  v.  Wong  Sang 
Lung.  3  Cal.  App.  221.  84  Pac.  843  (1906). 

21.  Supra,  n.  13;  2  Chamb.,  Ev.,  §  1187,  n. 
5. 

8S.  2  Chamb.,  Ev.,  §  1189. 

8S.  A  name  leads  to  an  inference  that  it 
can  properly  be  applied  only  to  a  single  in* 
dividual,  i.e..  warrants  an  assumption  of 
identivy,  in  proportion  as  it  is  unusual  (Se- 


well  V.  Evans,  4  Q.  B.  626,  3  G.  &  D.  604.  7 
Jur.  21.3,  12  L.  J.  Q.  B.  276,  45  E.  C.  L.  626 
(1843)  elaborate  or  otherwise  distinctive. 
But  see,  apparently  to  the  contrary  effect, 
Mooers  v.  Bunker,  29  X.  H  420,  431  ( 1854). 

24.  Loveman  v.  Birmingham  Ry.  L.  k  P. 
Co.,  149  Ala.  51.5,  43  So.  411  (1907) 
(^'Schuler''  for  **  Schulem ") ;  Einstein  v. 
Holladay-KIotz  Land  &.  Lumber  Co.,  132  Mo. 
App.  82,  111  8.  W.  859  (1908)  (initials 
"J.  W."  &  "  W.  J.") ;  2  Chamb.,  Ev.,  §  1190, 
n.  3,  and  cases  cited. 

26.  Spreyne  v.  Garfield  Lodge  No.  1  of  U. 
Slav.  Benev.  Soc.,  117  111.  App.  253  (1905); 
Greenberg  v.  Angerman,  84  N.  Y.  Supp.  244 
(1903). 

26.  Bennett  v.  Libhart,  27  Mich.  489 
(1873) :  Hoffman  v.  Metropolitan  L.  Tns.  Co.. 
119  N.  Y.  Supp.  978,  135  App.  Div.  739 
(1909);  2  Chamb.,  Ev.,  §  1190,  n.  5,  and 
cases  cited. 

27.  2  Chamb.,  Ev.,  §  1190,  n.  6,  and  cases 
cited.  Bailie  v.  Western  Live  Stock  &  Land 
Co.  (Tex.  Civ.  App.),  119  S.  W.  325   (1909). 

26.  2  Chamb.,  Ev.,  §  1190,  n.  7,  and  cases 
cited. 


341 


SiMiuLRiTY  OF  Name. 


§  488 


designation  id  claimed  to  be^  promptly  answered  when  addressed  bj  it  ^  and 
other  facts  circninstantially  probative  may  furnish  evidence  in  the  same  direc- 
tion. 

Infirmaiive.~  On  the  other  hand^  the  probative  force  of  the  inference  of 
identity  from  similarity  of  names  is  greatly  diminished  by  introducing  facts 
iufonaisitentwith  the  truth  of  the  assumption.'^ 

Extrinsic. —  Extrinsic  facts,  as  well  as  those  intrinsic  in  the  name  itself^ 
may  tend  to  destroy  the  tnith  of  the  assumption,  removing  any  element  of 
probative  force  from  the  inference  of  fact  upon  which  it  may  have  been  based, 
and,  very  possibly,  establishing  that  the  persona  designated  were,  in  fact,  dif- 
ferent individuals.  For  example,  it  may  be  shown  that  while  the  two  per- 
sons have  been  assumed,  on  account  of  their  similarity  or  identity  of  name  to 
be  the  same  person,  they  were  actually  employed  at  the  time  in  different  occu- 
pations, or  tilled  different  stations  in  life.^* 

Initials. —  Where  the  surname  and  given  name  employed  on  the  two  occa- 
sions are  identical  '^^  the  infei-enoe  of  identity  arises.  Where  the  same  initial 
takes  the  place  of  the  given  name,  the  inference  of  identity  is  normally  weaker.'* 
The  identity  of  family  name  and  similarity  of  initials  is  not  sufficient  to 
create  a  prima  facie  inference.'^  On  the  contrary,  where  the  same  family 
name  and  surname  are  used  on  two  occasions  insertion  in  both  of  the  same 
middle  initial  adds  force  to  the  inference  of  identity.'* 

BissimilarUy. —  The  presence  of  two  middle  initials  consisting  of  a  different 
letter  tends,  very  strongly,  to  negative  the  inference  of  identity.'®  The  same 
result  by  no  means  follows  where  one  name  has  a  middle  initial  and  the 
other  has  none.'" 

83.  Pearce  v.  Albright,  12  N.  M.  202,  7« 
Pac.   286    (1904). 

84.  Bennett  v.  Libhart,  supra;  Kane  y. 
Sholara  (Tex.  Civ.  App.  1906),  90  S.  W.  937. 
See  also.  White  ▼.  Bates,  234  III.  276,  84  N. 
£.  906  (1908) ;  2  Chamb.,  £v.,  §  1191a,  n.  3, 
and  caseR  cited. 

86.  Paxton  v.  Ross,  89  Iowa  661,  57  N.  W. 
428   (1894). 

36.  Ambs  v  Chicago,  etc.,  R.  Co.,  44  Minn 
266,  46  N.  W.  321  (1890).  On  the  other 
hand,  the  middle  initial  has  been  held  to  be 
immaterial.  Alabama  Steel  &.  Wire  Co  y. 
Griffin  (Ala.  1907),  42  So.  1034:  Illinois 
Cent.  R.  Co.  ▼.  Hasenwinkle,  232  111.  224.  83 
N.  E.  815  (1908).  See  sIro  2  Chamb.,  Ey., 
§  1191a,  n.  5,  and  cases  cited. 

87.  Hunt  v.  Stewart.  7  Ala.  525  (1845); 
State  V.  Loser  (Towa  1905).  104  X.  W  337. 
See,  however,  Lucas  v.  Current  River  Land  & 
Cattle  Co.,  186  Mo.  448,  8&S.  W.  369  (1906) 


K  Garrett  v.  SUte,  76  Ala.   18    (1884); 
2  Chamb.,  Ev,  §  1190,  n.  8,  and  cases  cited. 

80.  Stevenson  v.  Murray,  87  Ala.  442,  6  So. 
301  (1888);  Mode  v.  Beasley,  143  Ind.  306, 
42  X.  E.  727  ( 1S95)  ;  2  Chamb.,  Ev.,  §  1191,  n. 
1,  and  cases  cited. 

31.  Richardson  v  People,  85  111.  495 
11877);  Ellsworth  v.  Moore,  5  Iowa  486 
tIS57) ;  2  Chamb.,  Ev  ,  §  1191,  n.  3,  and  cases 
<'ited.  It  may  appear,  in  the  same  way,  that 
the  use  of  the  similar  or  identical  name 
txcurred  at  inten'als  so  widely  separate  in' 
point  of  time  as  to  render  it  highly  improb- 
able that  the  same  person  could  ■  have  been 
present  on  both  occasions.  Sitler  v.  Gehr, 
m  Pa  577,  51  Am  Rep.  207  (1884).  It 
ban  l)een  said  that  slight  evidence  is  needed 
to  overcome  the  assumption  of  identity  of 
lK»r*on  from  identity  or  similarity  of  name, 
''orris  V.  McClary,  43  Minn.  346i  46  N.  W. 
''.^"^  (1890). 

88.  Sperry  ▼.  Tebts,  10  Ohio  t)ec.  (Re- 
print) 318,  20  Cine  L.  Bui.  181  (1888). 
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§  489;.  [Mminifttrative    A88Ujiipti0]is] ;    Property    (rovi ;  Pos^^uiDn.^^ — ^'  Men 

generally  own  the  property  they  possess."'^  In  certain. jconneetions,  there- 
fore, possession  of  either  real  ^"  or  personal  '*^  property,  will  be  assumed  to 
indicate  the  owner.  In  order  that  the  assumption  should  be  made  or  the  in- 
ference of  fact  arise,  it  is  essential  that  the  possession  should  be  consistent, 
however,  with  the  fact  of  ownership."*^  The  presumption  or  inference  is,  aa 
a  matter  of  coui-^e,  rebuttable.^ ^ 

§  490.  [Administrative  Assumptions];  Kegr^larity.^^ — Presumptions  of  regu- 
larity, so  called,  are  in  many  instances,  assumptions  of  administration ;  —  al- 
though, as  has  been  seen,^**^  an  inference  of  fact  may  also  be  present.  As  is 
usual  in  such  cases,^**  the  rule  has  been  put  into  the  alternative  forms  of  saying 
either  (a)  that  there  is  no  presumption  of  official  irregularity  "•"  or,  (b)  that 
he  who  alleges  irregularity  has  the  burden  (of  evidence)  to  prove  it.**^  Such 
an  inference  of  fact  may  be  corroborated  by  any  evidence,  as,  for  example, 
long  failure  to  complain  of  the  existence  of  any  in-egularity.*® 

No  Probative  Force. —  While  an  inference  of  fact  may  be  present,  in  gen- 
eral, what  is  presented  is  a  mere  assumption  entirely  devoid  of  probative 
force. ^^^     This  conclusively  appears  when  the  attempt  is  made  to  draw  logical 


38.  2  Chamberlayne,  Evideoce,  §  1192. 

39.  McEwen  v.  City  of  Portland,  1  Or.  300 
0860).      . 

40.  Jackson  v  Walt^rmire,  5  Cow.  (N.  Y.) 
299  (1826);  Ward  v.  Mdntoah,  12  Ohio  St. 
231  (1861);  Bradshaw  v.  Ashley,  180  U.  S. 
59,  21  S.  Ct.  297,  45  L.  ed  423  (1901);  2 
Chamb.,  £v.,  §  1192,  n.  2,  and  cases  cited. 

41.  Amick  v.  Young,  69  111.  542  (1873); 
Miller  t.  Marks,  20  Mo.  App  369  (1886); 
Jennings  v.  Brooklyn  Heights  R.  Co.,  106  N. 
Y.  Supp.  279,  121  App  Div.  587  (1907); 
Waiisau  Boom  Co.  v.  PJumer.  35  Wis.  274 
( 1874)  :  2  Chamb ,  £v.,  §  1192,  n.  3,  and  cases 
cited.  The  arsumption  has  been  spoken  of 
as  merely  a  presumption  oi  fact,  and  charac- 
terized as  being  "  the  lowest  species  of  evi- 
dence.*' KawJey  v.  Brown,  71  N.  Y.  85 
(1877) 

42.  Where  the  property  is  apparently  that 
of  another  no  inference  arises  to  ike  effect 
stated.  Gregg  v  Mallett.  Ill  N.  C.  74.  15 
a  E.  936  (1892).  Should  the  posftession  of 
several  persons  he  concurrent  it  will  be  as- 
sumed tliat  he  whose  exercise  of  acts  of  do- 
minion is  most  marked  is  the  actual  owner. 
R«»id  V.  Butt  25  Ga.  28  (1858^;  Chirran  v. 
McGrath.  67    111.   App»  566    (1896). 

48.  Amick  v.  Young,  Rvpm,  ■  Trevorrow  v., 
Trevorrow,  65  Mich,  234,  .^!  N.  W.  908 
(1887) ;  New  York  v.  Lent^  61  Barb.  (N.  Y.) 


19  (1868);  Phihidelphia  Trust,  etc.,  Co.  v. 
Philadelphia,  etc,  R.  Co.,  177  Pa.  38,  35  Atl. 
688  (1896) ;  2  Chamb.,  Ev.,  §  1192,  n.  9,  and 
cases  cited. 

44.  2  Chamberlayne,  Evidence,  §§  1193- 
1196. 

46.  Supra,  §§  422  et  seq,;  2  Chamb.,  Ev., 
§§  1049  et  8eq. 

46.  Infra,  §§  496  et  seq,;  2  Chamb.,  Ev.,  § 
1219  et  8eq. 

47.  Pottsville  Safe-Deposit  Bank  v.  Schuyl- 
kill County.  190  Pa.  188,  42  Atl.  639  (1899) ; 
Scottish  Commercial  Ins.  Co.  v.  Plummer,  70 
Me.  540  (1880). 

48.  Scott  V.  State,  43  Fla.  396,  31  So.  244 
(1901);  A.  H.  Hugh  Printing  Co.  v.  Yeat- 
man,  22  Ohio  Cir.  Ct.  684,  12  Ohio  Cir  Dec. 
477  (1901) ;  2  Chamb.,  Ev.,  §  1193,  n.  4.  and 
cases  cited. 

•    49.  Belcher  v.  Belcher,  21  Ky.  L.  Rep  1460. 
55  S.  W.  693   (1900)  ;  McFate's  Appeal,  105 
Pa.  323  (1884) ;  Holmes  v.  Geveland,  etc..  R 
Co.,  93  Fed    100    (1861);   2  Chamb.,  Ev..  § 
1193,  n.  6.  and  cases  cited 

50.  Board  of  Water  Com'rs*  etc.,  v.  Robins 
A  Potter.  82  Conn.  623,  74  Atl.  938  ( 1910)  : 
Rogers  v.  CTark  Iron  Co.,  104  Minn  498.  215 
(1908)  Befav  v.  Wheeler.  84  Wis.  1.3.^ 
(1893);  2  Chamb,  Ev.,  §  1194  Contra: 
People  V.  Siemsoo,  168  CftK  387,  95  Pac.  863 
(1908). 


343 


Obdeb^op  Events. 


§  491 


inference  from  the  "  presumption  "  as  to  the  existence  of  other  facts,**  as  the 
irregularity  of  the  official  in  question  on  another  occasion,**  the  improper  con- 
duct of  some  other  person,*'  or  to  supply  a  fact  which  the  record  shows  to  be 
absent.**     Such*  an  attempt  inevitably  fails.^* 

Ancient  Fads.—-^^  There  is  a  time  when  the  rules  of  evidence  must  be  re- 
laxed. We  cannot  sunmion  witnesses  irom  the  grave,  rake  memory  froai  its 
ashsii.  or  give  freshness  and  vigor  to  the  dull  and  torpid  brain/'  *^  In  dealing 
with  ancient  facts  the  administrative  canon  of  expediting  trials  *^  is  rein- 
forced b5'  the  other  principles  of  administration  that  the  actor  in  any  case  will 
be  required  *^  and^  within  the  limits  of  sound  reasoning,  permitted  *^  to  pre- 
sent to  the  court  the  best  and  fullest  case  that  it  is  within  his  power  to  oifer. 
It  follows  that  where  the  fact  in  question  comes  to  the  tribunal  from  a  time 
beyond  living  memory,  roughly  placed  by  a  rule  of  procedure  or  substantive  law 
at  thirty  years,  it  will  readily  be  assumed  that  all  conditions  necessary  to  its 
legal  validity  existed.****  The  greater  the  elapsed  interval,  the  more  strongly 
and  comprehensively  the  assumption  of  regularity  will  be  applied  by  the 
courts.***  It  results  that  even  in  case  of  formal  documents®*  a  shorter  in- 
terval than  30  years  may  operate  to  give  a  proponent  the  benefit  of  the  admin- 
istrative assumption  of  regularity."* 

§481.  [Administrative   Assumptions];    Beiralarity;  Order   of   Events.^ ^ — In 

much  the  same  way,  it  will  be  assumed  that  the  events  which  the  evidence  re- 
lates occurred  in  the  order  which  will  make  them  effective  for  the  accomplish- 
ment of  the  legal  result  which  the  actors  had  in  view.®*  Among  such  results 
are  those  embodied  in  documents.®*     Acts  which  would  invalidate  or  fail  to 


51.  L.  S  V.  Ko88.  92  U.  8.  281,  23  L.  ed 
707  (1875) 

52.  Foster  v  Berry,  14  R.  L  601  (1884); 
Randall  v.  Collins.  52  Tex.  435   (1880). 

53.  Houghton  County  Sup'rs  v.  Hees,  34 
Mich.  481    ( 1876 ) . 

54.  Hathaway  v  Clark,  5  Pick.  (Min»8.)  490 
(1827) :  Gibaon  v  Martin,  7  Humphr.  (Tenn.) 
127  (1846). 

56.  U.  S.  V.  Hoss,  supra.  A  fortiori,  such 
an  assumption  cannot  be  used  to  forfeit  a 
party's  risi;hts  or  deprive  him  of  bis  property. 
Christ  V.  Pent,  16  Okl.  375,  84  Pac.  1074 
(1906):  Irwin  v.  Mayes,  31  Tex.  Civ.  App. 
517,73  S.  W.  33   (IftOS). 

58.  Richards  v.  El  well,  48'  Pa.  361   (1864). 

57.  §§  304  ei  acq.;  1  Chamb.,  Ev.,  §§  544 
et  9eq. 

W-  SS  227  et  8isq. ;  1  Chamb.,  Ev.,  §§  465 
it  9fq 

50.  ^  149  ei  seq. :  1  Chamb.,  Ev.,  §§  334 
<*<  «eg. 

80.  Austin  v,  Austin,  50  Me.  74,  79  Am. 
Dec.  597    (1863);    Van   Pelt  vi   Parry,   218 


Mo.  680,  118  S.  W.  425  (1909);  Richards 
V.  EI  well,  supra;  Strange  v.  Oconto  I^nd  Co., 
136  Wis.  516,  117  N.  W.  1023  (1908);  2 
Chamb.,  Ev.,  §  1195,  n.  5,  and  cases  cited. 

61.  Cooper  v  Turner,  2  SUrk.  438  (1819)  ; 
2  Chamb.,  Ev.,  §  1196,  n.  1,  and  cases  cited. 

62.  Wood  v.  Frickie,  120  La.  180,  45  So. 
96  (1007) ;  Pope  ▼.  Patterson,  78  S.  C.  334, 
58  S,  E.  945  (1907). 

63.  Enton  v.  "Coney  Island  ft  B  R.  Co.,  121 
N.  Y.  Supp.  793  (1910).  PHma  facie  in- 
ference after  a  shorter  period.  See  Cob- 
leigh  v.  Young.  15  N.  H.  493  (1844)  :  Austin 
v.  Austin,  supra;  Williams  v.  Mitchell,  112 
Mo.  300  (1892).  No  similar  assumption  is 
made  where  the  evidence  in  question  is  matter 
of  public  record.  Brunswick  First  Parish  v. 
McKean,  4  Me   508  (1827).    . 

64.  2  Chamberlayne,  Evidence,  §  1197. 

65.  Fitz^rald  V.  Barker,  85  Mo.  13  (1884); 
Huffhes  V.  Debnam.  .53  K.  C.  127  (1860);  2 
Chamb.,  Ev.,  §  1197.  n.  1,  and  cases  cited. 

66.  Brunke  v.  Gruben,  84  Neb.  806,  122  K 
W.  37  (1909) ;  Talbot  v.  Talbot;  28  K.  Y.  17 
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affect  a  legal  result  in  accordance  with  the  time,  as  related  to  that  result,  at 
which  it  took  place  will  be  assumed  to  have  beien  done  when  the  actor  might 
properly  have  don^  as  he  did.**^  In  othpr  words,  conditions  precedent  to 
proper  and  legal  action  will  be  presumed  to  have  occurred  at  a  suitable  time.®* 
Events  will  be  assumed  to  have  occurred  in  the  natural -order  in  which  such 
events  usually  happen.**^  The  assumption,  applies  equally  to  the  performance 
of  an  act  or  the  happening  of  an  event  subsequent  to  the  act  in  question  and 
essential  to  its  validity;  it  will  be  taken  that  the  act  has  been  done  or  the 
event  has  happened. '*' 

§  492.  [Administtatite  AssnsiptionB};  Jndieial  Proee^dingft.'^i — Where  the  act 
is  one  relating  to  the  doings" of  any  judicial  tribunal/^  board,  magistrate''*  or 
oflScer,^*  it  will  be  assumed  that  all  facts  existed  necessary  to  give  the  act  in 
question  full  legal'^  or  logical^®  validity.  The  conduct  involved  must,  for 
the  operation  of  the  assumption,  be  regular,  official  and  in  due  performance  of 
judicial  duty.''^ 

Courts  of  Record. —  The  assumption  of  regularity  is  made  with  marked 
frequency  in  connection  with  proceedings  of  courts  of  record  '**  when  acting 
within  the  scope  of  what  is  known  or  proved  to  have  been  their  jurisdiction.^** 
Every  act  of  a  court  of  competent  jurisdiction  is  presumed  to  have  been  right- 
fully done.^^  •  In  other  words,^he  who  woukl  impeai^  the  aoouracy  of  judicial 
proceedings  of  a  court  of  record  must  introduce  evidence  to  that  effect.®^  The 
rule  applies  equally  to  the  proceedings  of  general  or  special  *^  terms  of  court, 
and  to  the  proceedings  of  a  probate  court.®^ 

( 1S61 ) ;  2  Chamb.,  Er.,  §  1107,  n.  2,  and  casee  77.  Fouke  v.  Jackson  County^  84  Iowa  616, 

cited.  61  N.  W.  71    (1892).    The  assumption,  for 

67.  Eades  v.  MaxweU,  17  U.  C.  Q.  B.  173  example,  does  not  cover  ex  parte  proceedings, 
(1859) ;  State  V.  Hannibal,  etc.,  R.  R.,  113  Mo.  Morton  v.  Reeds,  6  Mo.  64  (1839]^ ;  stiU  less, 
297  (1803).  those   which   are   extra    judicial.     Fouke    v. 

68.  Appeal  of  Gardner,  81  Conn.  171,  70  Jackson  County,  eupra;  Houston  v.  Perry,  3 
Atl  663  (1908).  Tex.  390   (1848). 

68.  CoUins    y.    Gennan-Amer.    Mut.    Life  78.  Ot^o  v.  Young,  227  Mo.  193,  127  S.  W. 

Ass'n,    112    Mo.    App.    209,    86    S.    W.    891  9    (1910). 

(1906).  79.  Walker  v.  Newman,  146  111.  App.  450 

70.  Chamberlain  Banking  House  v.  Wool-  ( 1909 ) ;  State  y.  Vaile,  122  Mo.  33,  26  S.  W. 
sey,  60  Neb.  516,  83  N.  W.  729  (1900) ;  Com.  672  (1894) ;  Broadway  Trust  Co.  ▼.  Man- 
V.  Atlantic,  etc.,  R.  Co.,  63  Pa.  9  (1866) ;  2  heim,  95  N.  Y.  Supp.  93,  47  Misc.  416  (1005)  ; 
Chamb.,  Ey..  §  1198,  n.  1,  and  cases  cited.  Wilson  v.  State    (Cr.  App.  Okl.  1910),  109 

71.  2  Chamberlayne,  Evidence,  §  1199-  Pac.  289;  2  Chamb.,  Ey.,  §  1200,  n.  2,  and 
1201.  cases  cited. 

75.  Howcott  V.  Smart,  126  La.  Ann.  60,  51  80.  State  y.  Peloquin,  106  Me.  858,  76  Atl. 
bo.  64  (1910):  Austin  y.  Marchant,  21  Wis.  888  (1910);  Pearson  y.  Breeden,  79  8.  C. 
626,  99  N.  W.  320  (1904).                                         302,  60  S.  E.  706   (1908) ;  Beale  Y.  Com.,  25 

78.  Infra,  §  493;  2  Cliamb.,  Ey.,  §  1206.  Pa.  11   (1856). 

74.  Infra,  §  493;  2  Chamb.,  Ev.,  §  1209.  81.  Worley  Adm.  y.  Hinemad,  6  Tnd.  App. 

76.  Mabb.  y.  Stewart,  143  Cal.  xyIU,  77  240  (1892) ;  State  y.  Lewis,  22  N.  J.  L.  664 
Pac.  402   (1904) .  (1849) ;  2  Chamb.,  Ey.,  §  1200,  n.  4,  and  cases 

76.  Danforth  y.  Egaii»  23  S.  D.  '43,  110  N.      cited. 
W.  1021  (1900).  88.  Merchant  t.  North,   10  Ohio  St.  251 
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Inferior  it  Foreign  Tribunals.-^  The  rule  haB  been  extended  to  tribunals 
of  inferior  jurisdiction,**  such  as  county  **  or  district  ®*  courts.  It  applies 
alsjo  to  justices  of  the  peace  ®^  and  to  other  committing  magistrates.*®  The 
assumption  is  the  same  regarding  the  proceedings  of  foreign  courts.*^ 

§  493.  [AdminiitratiYe  Aitnmptions] ;  Public  Offlceis.^^ —  The  court  will  as- 
sume, in  the  absence  of  intrinsic  improbability,  or  facts  bearing  adversely  in 
the  matter,  that  public  officers  or  persons  purporting  to  act  as  such,*^  have 
been  regularly  and  duly  elected,^^  that  they  have  complied  with  all  the  forms 
of  law  necessary  to  qualify  them  to  act  as  they  have  done  ^^  and  that  the  acts 
themselves,  as  ihej  are  brought  to  the  attention  of  the  tribunal,  were  r^ularly 
and  properly  performed.®*  *  This  assumption  is  a  general  one  and  applies  to 
all  officials  acting  under  national  ^^  or  stat^®^  authority.®^  That  is  to  say, 
the  law  presumes^  in  the  absence  of  evidence  to  the  contraty,  that  public  offi- 
cers,^* of  all  grades,  have  properly  performed  their  duties,**  and  will  do  so  in 


(1859);  Stockalagier  ▼.  U;  8.  116  Fed.  590, 
54  C.  C.  A.  46  (1902). 

88.  Floyd  v.  Uicketson,  129  Ga.  668,  59 
S.  E.  909  (1907) ;  McKillop  v.  Post,  82  Vt. 
403,  74  Atl.  78  (1909):  Brown  t.  Hannah, 
162  Mich.  33,  115  N.  W.  980  (1908). 

84.  Argo  V.  Barthand,  80  Ind.  63  (1881); 
Hiatt  V.  SimpiM>n,  35  n!  C.  72  (1851) ;  Mer- 
ritt  V.  Baldwin,  6  Wis.  439  ( 1858) ;  2  Chamb., 
£t.,  §  1201,  n.  1,  and  cases  cited. 

85.  Young's  Adm'r  v.  Chesapeake  k  Ohio 
Ry.  Co.,  136  Ky.  784,  125  8.  W.  241  (1910)  ; 
Frost  V.  Board  of  Com'rs  of  Teller  CJounty,  43 
Colo.  43.  95  Pac.  289  (1908). 

86.  Stall  V.  Masilonka,  74  Neb.  309,  104 
N.  W.  188  (1905) ;  Lethbridge  v.  Lauder,  13 
vVyo.  9,  76  Pac.  682   (1904). 

87.  Gilman  v.*  Weiser,  140  Iowa  554,  118 
N.  W   774   (1908). 

88.  People  ▼.  Warner,  147  Cal.  546,  82  Pac 
196  (1005). 

89.  Christian,  etc.,  Grocery  Co.  ^.  Coleman, 
125  Ala.  158.  27  So.  786  (1899) :  Covenay  v 
Phiwator,  132  Mich.  258,  93  N.  W  619 
( 1903)  The  preliminary  facts  as  to  jurisdic- 
tion are  more  carefully  scrutinized  except, 
perhaps,  in  case  of  persons  resident  in  the 
foreign  country  or  sister  state.  Com  t. 
Blood,   97    Mass.    6.38    (1867). 

90.  2  Chamberlayne,  Evidence,  §§  1202- 
1210. 

91.  Payne  r.  Treadwell,  16  Cal.  220  (1860). 
9%.  Blanchard  v.  Dow,  32  Me.  557  ( 1851 ) . 
98.  Rtory  t.  De  Armond,  7Y  111.  App.  74 

(1898);    NelMn    ▼.   People,   23   K.    Y.   293 


(1861);  Gregg  v.  BfaUett,  111  N.  C.  74 
(1892) ;  2  Chamb.,  £▼.,  §  1202,  n.  3,  and  eaaes 
cited. 

84.  Gihoon  v.  Patterson,  75  Ga.  549  (1885) ; 
Black  V.  Minneapolis,  etc.,  R.  Co.,  122  Iowa 
32,  96  N.  W.  984  ( 1903) ;  Ivy  v.  Yancy,  129 
Mo.  501,  31  S.  W.  937  (1895);  Brown  v. 
Helsley  (Neb.  1901),  96  N.  W.  187;  People  v. 
Crane,  125  N.  Y.  535,  26  N.  E.  736  (1891) ; 
Watkins  v.  Havighorst,  13  Okl.  128,  74  Pac. 
318  (1903) ;  2  Chamb.,  Ev.,  §  1202,  n.  4,  and 
cases  cited. 

95.  Montgomery  y.  State,  55  Fla.  97,  45  So. 
879  ( 1908) ;  Erhardt  v.  Ballin,  160  Fed.  $29, 
80  C.  C.  A.  271   (1906). 

96.  Buchanan  v.  Jamee,  130  Ga.  546,  61  S. 
E.  125  (1908);  Whiting  v.  Maiden  ft  M.  R. 
Co.,  202  Mass.  298,  88  N.  E.  907  (1909); 
Wenster  v.  Purcell,  186  N.  Y.  549,  79  N.  E. 
1118  (1906),  afTg  94  N.  Y.  Supp.  1050^  106 
App  Div.  360;  State  v.  Rose,  140  Wis.  360, 
122  N.  W.  751  (1909);  2  Chamb.,  Ev.,  § 
1202a.  n.  2,  and  cases  cited. 

97.  State  ex  rel.  Abbott  v.  Adcock,  225  Mq. 
335.  124  R.  W.  1100  (1010) ;  State  v.  Clark. 
32  Xev.  145,  104  Pac.  593  (1909):  State  v. 
Middle  Kittitas  Irr.  Dist.,  56  Wash.  488,  106 
Pac.  203  (1910). 

.  96.  In  re  Sheriff  of  Monmouth  County  (K. 
J.  Sup    1906).  69  Atl   305. 

99.  Atwater  v.  O'Reilly.  81  Conn.  367.  71 
AU  505  (190R) ;  In  re  Thorp's  Will,  150  N. 
C.  487,  64  S.  E.  379  (1909) ;  Craft  v.  Lent, 
103  N.  Y.  Supp.  366,  53  Misc.  481  (1907)  ;  2 
Chamb.,  Ev.,  {  1202a,  n.  6,  and  cases  cited. 
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future.^  The  same  assiuiiption  has  been  made  in  case  of  the  officials  of 
another  state.^     The  assumption  applies  also  in  criminal  cases.' 

Executive;  National  or  /State. —  The  official  acts  of  the  chief  executive  of  a 
nation,  state"*  or  territor}'  will  be  assumed  to  have  been  regularly  and  prop- 
erly done.^  The  same  assumption  will  be  made  in  case  of  high  executive  offi- 
cers,*^ as  the  secretary  of  state,^  the  surveyor-general  ^  or  officials  of  the  public 
land  office.**  The  rule  applies  equally  in  case  of  important  official  boards,*" 
as  boards  of  equalization,**  civil  service  commissioners  **  or  the  like.*'  The 
official  acts  of  military  officers  of  the  government  *^  stand  in  the  same  posi- 
tion.** 

County. —  Important  county  officers,**  as  county  commissioners,^^  notaries 
public,*^  registers  of  deeds,***  registers  of  probate,^^  supervisors,^*  treasurer,^* 
and  the  like,^'  will  be  assumed  to  have  done  their  official  acts  with  exactness 
and  regularity.     The  assumption,  like  others,  furnishes  no  inference  of  fact ;  ^^ 


1.  MoCaJeb  v.  DreyfuB,  156  Cal.  204,  103 
Pac.  924   (190«). 

2.  hitate  v.  LawBon,  14  Ark.  114  (1S53); 
Roberts  v.  Pillow,  i  Hemp.  (U.  S.)  624 
(1S61). 

3.  Montjoy  v.  SUte,  78  Ind,  172  (18S1); 
People  V.  Otto,  101  is.  Y.  600,  6  N.  E,  788 
(1886);  Wilson  v.  State,  16  Tex.  App.  497 
(1884);  2  Chamb.,  Ev.,  §  1202a,  n.  9,  and 
eases  cited. 

4.  Flores  v.  Hovel  (Tex.  Civ.  App.  1910), 
125  1^.  \V.  606;  Plank  Road  Co.  v.  Bruce,  6 
Md.  457,  466  ( 1854 ) . 

5.  State  V.  Dahl,  140  Wis.  301,  122  N.  W. 
748    (1909). 

6.  A  difTerent  ruling  has  been  made  in  cer- 
tain states.  Milwaukee  Ext.,  etc.,  Co.  v. 
Gordon.  37   Moiit.  209,  95  Pac.  995    (1908). 

7.  Erford  v.  City  of  Peoria,  229  111.  546.  82 
N.  E.  374  (1007)  ;  Paxton  v.  State,  59  Neb. 
460,  81  N.  W.  383,  80  Am.  St.  Rep.  689 
(1899). 

8.  Barnhart  v.  Ehrhart.  33  Or.  274,  54  Pac. 
195  (1808) ;  Buchanan  v.  Barnsley  (Tex.  Civ. 
App.  1908),  112  S.  W.  118. 

9.  Crawford  County  Bank  v.  Baker.  95 
Ark.  438,  130  R  W.  i>56  (1910):  Houseman 
V.  International  Xav.  Co.,  214  Pa.  552,  64 
Atl.  379  (1906)  ;  2  Chamb.,  Ev.,  §  1202b,  n. 
6,  and  casen  cited. 

10.  Balden  v.  State,  122  Tenn.  704,  1?7  8. 
W.  134    (1910). 

11.  State  ex  rel  Hammer  v.  Wi^ins  Ferry 
Co.,  208  Mo.  022,  106  S  W.  1005  (1907): 
Tn  re  Webster.  94  N.  Y.  Supp.  1050,  106  App. 
Div.  360    (1905). 


12.  People,  v.  City  of  Chicago,  127  III 
App.  118  (1906). 

18.  Motley  v.  Wilson,  26  Ky.  L.  Rep.  1011, 
82  S.  W.  1023  (1904)  (election  commiaaion- 
ers). 

14.  Drehman  v.  Stifel,  41  Mo.  184,  97  Am. 
Dec.  268  (1867);  Chapman  Tp.  v.  Herrold, 
5b  Pa.   106   (1868).  ' 

15.  Soldiers  may  come  within  the  provisions 
of  the  rule  when  engaged  on  public  business, 
e.g.,  recruiting.  Wolton  v.  Gavin,  16  Q.  B. 
48,20  L.  J.  Q.  B.  73  (1850), 

16.  Bandow  v.  Wolven,  20  S.  D.  445,  107 
N.   W.   204    (1006). 

17.  Thrash  v.  Com'rs  of  Transylvania 
County,  150  N.  C.  69^,  64  SI  E.  772   (1909). 

18.  People  V.  Sanders,  IH  Cal.  216,  46 
Pac.  155  (1896);  Black  v.  Minneapolis,  etc., 
R.  Co.,  supra:  Mc Andrew  v.  Jladway,  34  X.  Y. 
511  (1866)  :  2  Chamb.  Ev.,  §  1203'  n.  3,  and 
cases  cited. 

19.  Childers  v.  Pickenpaugh,  219  Mo.  376, 
118  S.  W.  453   (1909). 

80.  Willets  V.  Mandlebaum,  28  Mich.  521 
(1874). 

81.  In  re  Drainage  Dist.  No.  3,  Hardin  Co 
(Towa  1909).  123  N.  W.  1059;  Thayer  v. 
McOee,  20  Mich.  195   (1870). 

88.  Holtsclaw  v.  State,  46  Ind.  App.  238.  92 
N   K.  121   (1910). 

83.  Smith  v.  Cox.  82  S.  C.  1.  65  S,  E.  222 
(1909)  (aiiditor):  Green  County  v.  Qnlnlao, 
211  r.  S.  582.  29  S.  Ct.  162   (1909), 

84.  Chi  Cairo,  etc.,  Ry  Co.  v.  Perry  County, 
87  Ark.  406,112  S.  W.,977   (1908)'. 
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probative  force  exists  in  any  assumption^  whether  of  law  or  of  administra- 


:.ioii. 


25 


Municipal. —  The  Mayor  or  alcalde  ^^  or  other  city  official  ^"^  of  any  munici- 
pality will  be  assumed  to  have  performed  his  official  acts  in  due  and  proper 
form.^^  The  officials  assessing  municipal  taxes  will,  in  like  manner  be  as- 
sumed to  have  done  their  legal  duty.*®  Town  officers,^^  including  those  in 
ctinrgc  of  the  charities  of  the  town,*^  will  be  taken,  in  the  absence  of  evidence, 
to  have  discharged  their  official  duties  in  a  lawful  and  proper  manner.  In  a 
similar  way,  the  officers,^^  as  assessors,*^  collectors,^*  whose  duties  relate  to 
taxation;  or  those,  like  town  clerks,^^  treasurers,^*  trustees,*^  or  township 
committees,^®  whose  province  is  more  executive  or  financial  in  its  nature,  are 
all  conceded  the  benefit  of  the  same  administrative  assumption.  Village  offi- 
cers stand  in  the  same  position.'^ 

Legislative.-^  In  much  the  same  manner,  a  reasonable  presumption  is  to  be 
made  in  favor  of  the  action  of  any  legislative  body  *^  or  of  its  officers.  The 
same  judicial  action  is  taken  in  cases  of  municipal  councils,*^^  or  similar 
bodies. 

Judicial;  Judges, —  The  fully  official  acts  of  judges  of  general  jurisdiction 
are  distinctively  assumed  to  have  been  regular.**  When  the  necessary  facts  of 
jurisdiction  are  established,  the  same  assiunption  is  made  in  favor  of  the  judi- 
cial proceedings  of  judges  of  inferior  courts,  as  county  judges  **  or  justices  of 


25.  Appling  V.  State,  95  Ark.  185,  128  S.  W. 
S66  (I»10). 

M.  Payne  v.  Treadwell.  16  Cal.  220  (1860). 

87.  liuemheld  v.  City  of  Chicagp,  1.31  111. 
App.  76  (1}M)7) ;  City  of  Syracuse  ▼..  Uoscoe, 
123  \.  Y.  Supp.  403,  66  Miac.  317  (1910); 
Connor  v.  City  of  MarshHeld,  1^8  Wis.  280, 
107  N.  \V.  639    (1006). 

S8.  Doe  d.  Bowley  v.  Barnes,  8  <^.  B.  1037 
(1846) :  2  Chamb.,  Ev.,  §  1204.  n.  3,  and  cases 
cited.  The  act  assumed  to  have  been  regu- 
larly done  must,  however,  lie  one  relevant  to 
some  issue  in  the  ease.  Hill  v.  Sheridan,  128 
Mo.  App.  415,  107  .*>.  \V.  426.  (1008);  2 
Chamb.  Kv.,  §  1204. 

29.  Southland  Lumber  Co.  v.  McAlpin,  126 
U.  000.  .53  So.  45  (1010) ;  Pegple  v.  O'Don- 
nell,  •♦;4  N.  Y.  Supp.  884,  106  App.  Di\%  526,  47 
•Mi^p.  267    (1005). 

30.  Wyatt  v.  Burdett,  43  Colo.  208,  95  Pac. 
336  (1908). 

81.  Hed  Willow  County  y.  Davis.  49  ^eb. 
T?^0.  fij)  X.  \v.  l.-W   (1806). 

3r  Adarag  v.  Osjjood,  60  Xeb  770,  34  X. 
W.  »u  MOOO)  ;  Eurekft  Hill  Min.  Co.  v.  Eu- 
n\v,^-^->  T-tj,!,  447^  63  Pae.  654  (1900>. 

33.  StRto  v  Savage/65>  Neb.  714,  01  N.  W. 
*?W  (1902). 


34.  Austin  y.  Austin,  50  Me.  74,  79  Am. 
Dec.  597  ( 1862 ) ;  Downer  v.  Woodbury,  19 
Vt.  329  (1847). 

39.  SUte  V.  Potter,  52  Vt.  33   (1879). 

36.  Murray  v.  Smith.  28  Miss.  31  (1854)  : 
Spaulding  v.  Arnold,  125  N.  Y.  194,  26  N.  E. 
295,  aff'g  6  N.  Y.  Supp.  336   (1891). 

37.  Miles  v.  Bough,  3  Q.  B.  845,  43' E.  C.  L. 
1001    (1842). 

38.  Mercer  County  Traction  Co.  v.  United 
New  .Jersey,  etc.,  Co.,  64  N.  J.  Eq.  588,  54 
Atl.  819  (1903). 

39.  Bekkedahl  v.  Village  of  Westby,  140 
Wis.  230,  122  X.  W.  727  (1009). 

40.  Bryant  v  City  of  PittsfieW,  199  Mass. 
530,  85  N.  E.  730  (1908);  2  Chamb,.  Ev.,  § 
1204a. 

41.  Dunlway  v.  City  of  Portland,  81  Pac. 
945,  47  Or.  103.  81  Pac.  945  (1005):  State 
V.  Mutty,  30  Wash  624,  82  Pac.  118  (1906)  ; 
Grand  Trunk  ,W.  By.  Co.  v.  (Mty  of  South 
Bend.  174  Ind   203,  91  N.  E.  800  (IftlO). 

42.  Figge  V.  Rpwle  ^  84  111,  App.  238,  affd. 
185  111  234,  57  X.  E.  195,  (1899):  Den  v. 
Applegnte,  23  X  J.  L.  115  (1851 )  :  2  Chan*., 
Ev..  §  1205.  n   2,  and  cases  cited. 

43.  Staples  v.  Llano  Co.  (Tex.  Civ.  App)), 
28  S.  W.  569.(1894). 
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the  peace.^^  Court  officials  or  magistrates,  such  as  auditors/^  commissioners/^ 
referees,*^  occupy  the  same  position.  Subordinate  public  officials  exercising 
judicial  functions,  e.g.,  coroners,***  or  notaries  public  **  have  been  regarded  as 
equally  within  the  purview  of  the  ruleu 

Attorneys.—  The  official  acts  of  attorneys  at  law,  as  officers  of  the  court, 
will  receive  the  benefit  of  the  assumption  of  regularity.^  Thus,  his  acts  for 
his  client  will  be  assumed  to  have  been  authorized  bv  the  latter  ^^  and  to  have 
been  done  without  intent  to  injure  him.^^  His  conduct  will  be  in  every  case 
assumed  to  have  been  carried  on  under  a  due  sense  of  responsibility  for  good 
faith  to  the  court.^^  A  fortiori,  the  public  prosecutors*^*  and  district  attor- 
neys '^^  will  be  taken  to  have  well  and  truly  performed  their  official  duty. 

Clerks. —  Conspicuous  among  judicial  officers  whose  acts  will  be  assiuned  to 
have  been  regular  until  shown  to  be  otherwise  are  clerks  .of  the  court,^  or 
their  deputies,  appointed  by  virtue  of  some  provision  of  lavv.*^'  The  assump- 
tion goes  so  far  as  to  take  for  granted  that  these  officers  have  done  their  legal 
and  other  appropriate  duties  in  the  entry,  filing  ^  and  docketing  *®  of  papers, 
or  the  like.  Clerks  of  subordinate  judicial  tribunals,  as  the  clerk  of  a  grand 
jury  **^  may  receive  the  benefit  of  the  same  assumption. 

Sheriffs  and  Other  Officers. —  It  will  be  assumed  that  the  acts  of  sheriffs,*^ 


44.  Shattuck  ▼.  People,  6  111  All  (1S43) ; 
Uo^rtienne  v.  Schnoor,  33  Mich.  274  (1876) ; 
2  Chamb.»  £v.,  §  1206,  n.  2,  and  cases  cited. 

45.  Chelmsford  Foundry  Co.  ▼.  Shepard, 
20S  Mass.  102,  92  N.  £.  75  (1910);  High- 
tower  T.  State,  58  Miss.  636  (1881);  2 
Chamb.,  £v.,  §  1200,  n.  3,  and  cases  cited. 

46.  Regent  v.  People,  96  111.  App.  189 
(1901);  Kobs  ▼.  Minneapolis,  22  Minn.  159 
(1875);  Lyman  County  v.  State,  11  S.  D. 
391,  78  N.  W.  17. 

47.  Story  v.  De  Armond,  77  III.  App.  74 
(1898);  Leonard  t.  Root,  15  Gray  (Mass.) 
553  (1860);  Lewis  v.  Greider,  49  Barb.  (N. 
Y.)  606  (1867). 

48.  Woods  y.  State,  63  Uid.  353  (1878): 
People  V.  Dalton,  61  N.  Y.  Supp.  263,  46  App. 
Div.  264  (1899). 

48.  Pardee  v.  Schanzlin,  3  Cal.  App.  597,  86 
Pac.  712  (1906) ;  BUck  v.  Minneapolis  &  St. 
L.  R.  Co.,  122  Iowa  32,  96  N.  W.  984  (1903) ; 
2  Chamb.,  Ev.,  §  1206,  n.  7. 

50.  Fambles  ▼.  State,  97  Ga.  625,  25  S.  E. 
365  (1895) ;  Bowman  v.  Powell,  127  111.  App. 
114  (1906);  Rice  v.  Bamberg,  59  S.  C.  498, 
38  S.  E.  209  (1900) ;  2  Chamb.,  Ev.,  §  1207, 
n.  1,  and  cases  cited. 

51.  Stone  v.  Missouri  Pac.  R.  Co.,  75  Kan. 
600.  90  Pac.  25  (1907). 

68.  Meiftenheimer  v.  Meisenheimer,  55 
Wash.  32,  104  Pac.  159  (1908). 


68.  Older  v.  Superior  Court,  10  Cal.  App. 
564,  102  Pac.  829  (1909). 

64.  SUte  V.  Matejousky,  22  8.  D.  30,  115 
N.  W.  96  (1908). 

66.  Winnek  v.  Mace,  148  Cal.  270,  82  Pac. 
1046    (1905). 

56.  Powers  v.  Hitchcock,  120  Cal.  325,  61 
Pac.  1076  (1900) ;  Morse  ▼.  Hewett.  28  Mich. 
481  (1874);  McPherson  ▼.  Commercial  Nat. 
Bank,  61  Neb.  695,  85  N.  W.  895  ( 1901 )  ; 
Schermerhom  y.  Talman,  14  N.  Y.  93  ( 1856 )  ; 
2  Chamb.,  Ev.,  §  1208,  n.  1,  and  cases  cited. 

67.  Miller  v.  Lewis,  4  N.  Y.  554  (1851). 

68.  Woods  V.  Sargent,  43  Colo.  268,  95  Pac. 
932    (1908). 

58.  Burke  v.  Kaltenbach,  109  N.  Y.  Supp. 
225,  125  App.  Div.  261   (1908). 

60.  State  v.  Pitkin,  137  Iowa  22,  114  N.  W. 
550  (1908).  No  probative  force  necessarily 
resides  in  this  assumption  or  with  the  facts 
as  to  which  it  is  made,  and  should  the  as- 
sumption of  regularity  be  invoked  as  affirma- 
tive proof,  it  necessarily  fails.  Drennen  v. 
i'eople,  222  111.  592,  78  N.  E.  937   (1906). 

81.  San  Francisco  Sulphur  Co.  v.  Aetna  In- 
demnity Co.,  11  Cal.  App.  701,  106  Pac.  Ill 
(1910) ;  Shelton  v.  Franklin,  224  Mo.  342.  123 
8.  W.  1084  (1909)  ;  Simon  v.  Craft.  182  U. 
S.  427,  21  R.  a.  836,  45  L.  ed.  116o  (1900)  ; 
2  Chamb.,  Ev.,  §  1209,  n.  1,  and  cases  cited. 
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deputy  sheriffs,^'  police  officeris  and  constables  ^^  connected  with  the  service  of 
legal  process  are  regularly  and  properly  done.  The  same  assumption  is  made 
as  to  other  acts  of  these  oflScers  of  the  law,**  and  as  to  the  regularity  of  the 
official  acts  of  other  court  officers,*^  and  persons  connected,  even  more  re- 
motely with  court  proceedings,  eg.,  jury  commissioners.** 

Performance  of  Conditions. —  Everything  essential  to  the  validity  of  a 
judicial  act  will  be  assumed  to  have  existed.*^  For  example,  if  notice  is  re- 
quired, it  will  be  taken  for  granted  that  it  was  duly  given.*^  If  process  is  to 
be  served  upon  a  given  individual  in  order  that  a  subsequent  legal  act  relating 
to  him  should  be  valid,  it  will,  in  the  absence  of  evidence  on  the  subject,  be 
assumed  that  it  has  been  done.^^  If  the  actor  must,  in  order  to  do  a  valid 
act,  have  made  a  preliminary  iinding,^^  it  will  be  assumed  that  he  has  made  it. 

§  494.  [Administrative  Assumptions] ;  Eelation  Between  Foreign  and  Domestic 
IawJ' —  The  existence  of  a  foreign  law  presents  a  question  of  fact  '^  and  the 
matter  is  one  entirely  for  evidence  when  evidence  is  furnished. ^^  When  there 
is  no  evidence  before  the  court  on  this  point,  jthe  judge  must  assume  that  the 
forcigu  law  is  similar  to  an  analogous  provision  in  spme  system  of  law  with 
which  he  is  acquainted,^*  providing  that  such  an  assumption  is  reasonably 
possible.** 

Foreign  Law  Assumed  to  be  the  Same  as  tluxt  of  the  Forum;  Common  Law. 
—  Where  btith  the  courts  of  the  forum  and  those  of  the  foreign  state  or  coun- 
try are  under  the  common  law,  it  will  be  assumed  by  the  courts  of  the  forum, 
ill  all  cases  where  the  provision  is  not  shown  to  be  statutory'  ''*  and  no  direct 


62.  Maiuiachusetta  Breweries  Co.  v.  Het- 
Bwn,  106  Me.  524,  76  Atl.  n43  f  1010) ;  Dud- 
ley V.  Barrett,  66  VV.  Va.  363.  66  S.  E.  607 
IIU09). 

68.  iMcLane  v.  Moore,  51  X  C.  520  (1850). 

64.  Thus,  it  will  be  asBumed  that  a  sheriff 
in  giving  a  deed  under  a  sale  made  by  him 
acted  within  hie  legal  powers.  Patterson  v. 
Drake,  126  Ga.  478,  55  8.  E.  175  (1906); 
I^  T.  Yancey,  129  Mo.  501,  31  S.  W.  937 
(1895). 

61.  Accuracy  of  stenographic  report  of  of- 
ficial stenographer,  quaere,  Hutchinson  ▼. 
SUte,  28  Ohio  Cir.  Ct.  R.  595  ( 1906) . 

66.  LouisvUle,  etc ,  Ry.  Co.  v.  Schwab,  31 
Ky.  L.  Rep.  1313.  105  S.  W.  110  (1907); 
Cm  ▼.  Hughes,  33  Pa.  Super.  Ct.  90  (1907). 

67.  Kavanaugh  v.  City  of  St.  Louis.  220  Mo. 
496,  119  S.  W.  552  (1909) ;  State  v  Savage. 
fio  Xeb.  714,  91  N.  .W.  716  (1002) ;  People  t. 
'"hnwm,  46  Hun  (N.  Y.)  667  (1««7);  2 
I  hamb,  Ev.,  §  1210,  n.  1,  and  cases  cited. 

66.  Colorado  Fuel,  etc.,  Co    v.   State  Bd. 
'  and  Com*ra,  14  Colo.  App.  84,  60  Pac.  367 
;  Morgan  ▼.  NeTille,  74  Pa.  52  (1873) ; 


Thompson  v.  State,  23  Tex.  Civ.  App.  370,  56 
S.  W.  603  (1900) ;  2  Chamb.,  Ev.,  §  1210,  n.  2, 
and  cases  cited. 

69.  Best  v.  Vanhook,  11  Ky.  L.  R6p.  753, 
13  S.  W.  119  (1890);  Steinhardt  v.  Baker, 
163  N.  Y.  410,  57  N.  E.  629  (1900). 

70.  Mercer  Ck)unty  Traction  Co.  v.  United 
New  Jersey,  etc.,  Co.,  (J4  N.  J.  Eq.  588.  54 
Atl.  819  (1903). 

71.  2  Chamberlayne,  Evidence,  §§  1211- 
1218. 

72.  §  28,  supra;  1  Chamb.,  Ev.,  §  41. 

75.  Ufford  V.  Spaulding,  156  Mass.  65,  30 
N.  E    360   (1892). 

74.  Ham  v.  St.  Louis  &  S.  P.  R.  Co.,  149 
Mo.  App.  200,  130  S.  W.  407  (1910);  2 
Cniamb.,  EV.,  §  1211. 

76.  Tn  case  of  certain  foreign  countries  not 
under  Civil  or  Common  Law  like  Turkey,  or 
other  Mohammedan  lands  such  an  assump- 
tion would  be,  for  most  tribunals,  an  impos- 
sible one.  Aslanian  v.  Dostum ian.  174  Mass. 
328.  54  N.  E.  845,  75  Am.  St.  Rep.  848.  47 
L.  R.  A.  495  (1899). 

76.  Qrane  t.  BIadaiiaii»  126  111.  App.  ^31 
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evidence  is  presented  on  the  point,  that  the  legal  or  equitable  ^  mle  of  such 
foreign  nation,**  state/^  colony,  or  territory  ^^  which  is  also  under  eonimoL 
law  jurisprudence,  is  the  same  as. its  own.®^ 

Construction. — ►  -A  similar  assumption  based  upon  like  reasons,  will  at  times 
be  made  as  to  a  similaritv  in  construction  of  the  common  law  between  two 
states  ^^  or  federal  jurisdictions  which  are  both  imder  the  common  law,  or 
between  a  state  or,  under  like  conditions,  between  a  territorial  jurisdiction  and 
that  covered  by  a  federal  court.**^  Although'  the  court  of  the  forum,  where 
the  foreign  law  is  statutory,***  is  not  in  a  position  to  make  any  assumption  in 
the  matter  whatever,  it  will  feel  obliged  to  assume  that  the  common  law  of  the 
forum  governs  as  to  points  regarding  the  foreign  law  as  to  which  there  is  no 
evidence.**^  In  general,  it  is  to  be  observed  that  where  the  foreign  state  is 
said  to  be  under  the  common  law,  the  system  of  law  to  which  reference  is  made 
is  not  the  common  law  of  England  but  that  of  the  forum.**'* 


(1906)  ;  Jordan  v.  Pence,  123  Mo.  App.  321, 
100  S.  VV.  529    (1907). 

77.  Standard  Leather  Co.  v.  Mercantile, 
etc.  Co.,  131  Mo.  App.  701,  111  S.  W.  631 
(1908). 

78.  Gordon  v.  Knott,  199  Mass.  173,  85 
N.  £.  184  (1908);  Mexican  Cent.  R.  R.  v. 
•Ecknaan,  205  U.  S.  538,  27  S.  Ct.  791,  51 
L.  ed.  920  ( 1907 ) ;  Vazakas  v.  Vaxakas,  109 
N.  Y.  Supp.  568  (1908);  2  Chamb.,  Ev.,  § 
1212,  n.  3,  and  cases  cited. 

79.  Hoxie  v.  New  York,  etc.,  R.  Co.,  82 
Conn.  352,  73  Atl.  754  (1909):  Scholten  v 
Barber,  217  111.  148,  75  N.  E.  460  (1905); 
Miller  v.  Aldrich,  202  Mass.  109,  88  X.  E.  441 
(I909).:  Moreland  v.  Moreland,  108  Va.  93. 
60  S  E.  730  (1908);  2  Chamb.,  Ev.,  §  1212, 
n.  4,  and  cases  cited.  Beard  v.  Chicago  &,  R. 
Co..  134  Minn.  162,  158  N.  W.  H16.  L.  R.  A. 
1916  F  866  (1916):  Southworth  v.  Morgan, 
205  N.  Y.  293.  98  X.  E.  490,  51  L.  R.  A. 
(X.  S.)  56  (1912):  Holbrook  v.  Libby,  113 
Me.  389.  94  Atl.  485,  L.  R.  A.  1916  A  1167 
(1915). 

PresnmptioiL  forei^^n  law. —  the  common 
law  of  a  sister  state  originally  c.o1onized 
from  England  or. formed  from. territory  ct^ed 
from  England  is  presumed  the  same  as  that 
of  another  common-law  state  in  the  absence 
of  evidence  to  the  contrary.  There  is  no  such 
presumption  as  to  the  statutes  of  a  si/^ter 
state  for  they  must .  be  proved  under  proper 
allegations  before  the  courts  can  tak^  cog- 
nizance of  them.  International  Te^t-Book 
Co.  V.  ConneJly.  206  X  Y  1R8.  90  X.  E.  722, 
42  L.  R.  A.  (X.  S.)  1115  (1912K 

80.  St.  LoqiB  &  S.  ¥..^  pQ.  y.  Jot^nsoi^ :74 


Kan.  83,  86  Pac.  156  (1906);  Keag>'  v. 
Wellington  Nat.  Bank,  12  Okl.  33,  69  Pac 
811    (1902). 

81.  The  presumption  that  the  common  law 
is  in  force  in  another  state  applies  only  to 
states  carved  out  of  English  territory.  Math- 
ieson  v.  St.  Louis  &  S.  F.  K.  Co..  219  Mo 
542, 118  S.  W.  9  ( 1900) .  See  also,  2  Chamb., 
Ev.,  §  1214,  ns.  3,  4. 

88.  Thomas  v.  Clarkson,  125  Ga.  72,  54  S. 
E.  77  (1906);  Missouri,  K.  &  T.  Ry.  Co.  v. 
Wise  (Tex.  Civ.  App.),  106  S.  W.  405,  judg. 
aff'd  (Tex.  Sup.  1908),  109  8.  W.  112. 

88.  It  will,  for  example,  lie  presumed,  in 
,  tbe  absence  of  proof,  that  the  construct  ton 
placed  on  the  common  law  by  the  supreme 
court  of  a  territory  is  the  same  as  that  of  the 
supreme  court  of  the.  United  States.  El 
Paso  &  S.  W.  Ky.  Co  v.  Smith,  50  Tex.  Civ. 
App.  10,  10^  S.  W.  988   (1908). 

84.  2  Chamb.,  Ev.,  §   1215,  ns.  6,  7. 

85.  Thus,  in  construing  a  foreign  statute 
involving  a  question  as  to  the  limitation  of 
actions  in  the  foreign  state,  regarding  which 
no  evidence  is  furnished,  the  domestic  court 
is  justified,  and  indeed  obligated,  in  assxini 
ing  that  the  period  of  limitations  in  'the 
foreign  state  is  the  same  as  that  which  pre- 
vails in  its  own  jurisdiction  Misfsouri.  etc. 
Co.  nf  Texas  v.  Harriman  Bros.  (Tex..  Civ 
App.  1910  K  138  S    W.  9.32- 

86.  Ha^en  v  Mathews.  184  Mass.  388.  68 
X.  E.  838  (1903) :  Spencer  v.  Busch.  98  X  Y. 
Supp.  600.  .50  Miw.  284  (1006^:  White  v. 
Ri<Jheso^  (Tex.  Civ..  App.  1906),  94  S.'  W. 
202. 
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Inertia  of  the  Court. —  The  assumption  that  the  law  of  the  foreign  state  or 
countr}'  is  the  same  as  the  common  law  of  the  forum  is  made  with  especial 
ease  when  the  foreign  state  has  formed  part  of  the  juri^iction  of  the  forum  ^^ 
and  has  adopted  the  same  system  of  jurisprudence.^^  The  inertia  of  the 
court  ^^  may,  however,  be  increased  by  the  circumstances  of  the  case  as  well  as 
thus  dimiuii^hed  by  them.  The  judge  will,  for  example,  decline  as  a  rule,  to 
assume  a  similarity  which  would  result  in  working  a  forfeiture,^  voids  a 
trausHction  otherwise  valid/*' ^  or  subjects  the  party  to  some  similar  penalty.*** 

Statutory  Law* —  The  general  uniformity  in  statutory  regulation  in  the 
several  states  of  the  American  Union  and  between  England  and  her  self-gov- 
eniiug  colonies  has  induced'  certain  statev  in  the  American  Union  to  rule  that 
the  law  of  a  sistei  state  will  be  assumed,  in  the  absence  of  evidence  on  the 
subject,  to  be  the  same  as  the  statute  law  of  the  forum ;  ^^  and  has  led  English 
courts  to  hold  that  the  same  rule  should  apply  to  the  laws  of  one  British  colony 
in  the  courts  of  another.^**  In  connection  with  the  assumption  to  which 
reference  has  previously  been  made'^^  that  the  common  law  of  the  foreign 
state  will  be  assumed  to  be  the  same  as  the  common  law  of  the  forum,  this 
amounts  to  saying  that  in  these  tribunals  the  law  of  a  sister  state  *^^  or  foreign 
country  *^  will  be  taken  in  all  cases  where  no  evidence  is  furnished  to  be  that 
of  the  forum.**^ 

Foreign  Law  Not  Assumed  to  be  the  Same  as  thai  of  the  Forum, —  Ajnong 


87.  State  v  Patterson,  24  X.  C.  346,  3« 
im.  Dec.  609   ( iS42 ) . 

S8.  Dormitzer  v.  OermaB  Sav.,  £tc ,  Soc., 
23  Wash.  132,  62  Pac.  862   (1900). 

88.  Hupra,  §  409;  2  Chamb.,  £v.,  §  993 

80.  Fred  Miller  Brewing  Co.  v.  De  France, 
W)  Iowa  395,  57  N.  \V.  959  1 1894) ;  Citizens* 
Ntv  Bank  v.  Couse,  124  N.  Y.  Supp.  79 
'1910):  HuU  V  Augustine,  23  Wis.  383 
(186S) ;  2  Chamb.,  £v.,  §  1213,  n.  4,  and  cases 
cited.  COXTRA:  Leake  v  Bergen,  27  N.  J 
Kq.  360  ( 1876) ;  McCraney  v.  Alden,  46  Barb. 

-V  Y.)    272    (1866). 

81.  Western  Union  Tel.  Co.  v.  Way.  83 
Ala  542,  4  So.  844  (1887)  ;  Smith  v.  Whit- 
tker,  23  111.  367  M860).  But  see  Terry  v. 
Robins,  128  X.  C.  140,  38  S.  E.  470,  83  Am. 
^t   Bep.  663    (1901) 

88.  Louisiana,  etc.,  R.  Co.  v.  Phelps,  70 
Ark.  17.  65  S  W.  709  (1901) ;  At^'hison,  etc., 
R.  Co.  V  Betts,  10  Colo  431,  15  Pac.  821 
'1887);  2  Chamb.,  Kv ,  §  1213,  n  6,  and 
•ikses  cited. 

88.  CSnllivan  v.  Griffith,  153  Cal.  502,  9.^ 
I'ac   87.3,  96  Pac.  323   (1908):   McMillan  v. 
Aneriean  Express  Co.,  123  Towa  236,  98  N. 
^V.  629   { I^HM) :   Peter  Adams  Paper  Co.  v 
<i««ard.  206  Pa.    179,  55  AtL   949    (1903); 


3loeli]enpah  v.  Mayhew,  138  AVis.  561,  119 
N.  W.  826  (1«09>  ;  2  Chamb.,  Ev.,  §  1214,  n. 
1,  and  cases  cited.  Droge  Elevator  Co.  v. 
W  P.  Brown  Co.,  172  Iowa  4,  151  N.  W. 
1048. 

94.  Langdon    v.    Robertson,    13    Ont.    497 
(1887). 

95.  2  Chamb.,  Ev.,  §  1212. 

96.  Daggett  V.  Southwest  Packing  Co.,  155 
Cal.  762,  103  Pac.  204  (1909);  Reid,  Mur- 
doch  ft  Co.  V.  Northern  Lumber  Co.,  146  IIL 
App  371  ( 1909) :  Taber  v.  Seaboard  Air  Line 
Ry ,  81  S.  C.  317,  62  S.  E.  311  ( 1908) ;  Elmer- 
green  V.  Weimer,  1,38  Wis.  112,  119  N.  W. 
836  (1909) ;  2  Chamb.,  Ev.,  §  1214,  n.  4,  and 
cases  cited. 

97.  Lilly-Bracket  Co.  v.  Sonnemann,  157 
Cal.  192,  106  Pac.  715  (1910);  Galard  v. 
Winans,  111  Md  434.  74  Atl.  626  (1909) ;  2 
Chamb.,  Ev.,  §  1^14,  n.  5,  and  cases  cited. 

98.  Fidelity  Ins.  Co.  v.  Nelson,  30  Wash. 
.340,  70  Pac.  961  (1^02).  Tt  has  even  been 
deemed  that  a  domestic  court  could  safely  as- 
sume also  that  the  construction  given  to  the 
statute  in  the  two  jurisdictions  has  been  the 
same.  Howe  v.  Ballard,  113  Wis.  375,  89 
N.  W.  136  (1902). 
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•Occidental  naticms  tbe  two  general  systems  of  jurisprudence  are  those  of  the 
civil  and  of  the  common  law.  If  the  foreign  state  is  under  the  common  law 
and  the  state  of  the  forum  is  not,  the  onlj  assumption  reasonably  to  be  indulged 
in  is  that  the  matter  is  to  be  adjusted  under  the  conmion  law.®^  Conversely, 
where  the  forum  is  under  the  common  law  and  the  foreign  state  is  not,  no 
assumption  of  similarity  can  be  indulged  by  the  courts  of  the  former.^  In 
other  words,  the  common  law  is  not  to  be  presumed  to  be  in  force  in  any  state 
or  country  where  English  institutions  have  not  been  established.^ 

When  Foreign  Law  is  Statutory. —  A  domestic  court,  where  the  foreign  law 
is  shown  to  be  statutory,  can  make  no  administrative  assumption  as  to  what  the 
provision  of  the  foreign  law  is ;  ^  provided  that  the  domestic  rule  is  one  of 
the  common  law. 

Civil  Law  Assumed  to  Oocern, —  Where  the  forum  is  under  the  common 
law  and  the  foreign  state  is  under  the  civil  the  permissible  assumption  is  that 
the  case  is  governed  by  the  provisions  of  the  latter  system.*  A  court  admin- 
istering the  civil  law  will  naturally  assume  that  the  law  on  a  given  point  of  a 
foreign  jurisdiction  in  which  the  civil  law  prevails  is  the  same  as  its  own  on 
any  given  point* 

Commow  Law. —  While,  as  has  been  said,  there  is  a  likeness  between  the 
statutes  passed  by  the  American  States  on  any  given  subject  or  between  the 
statutory  legislation  of  England  and  her  colonics,  a  great  diversity  in  particu- 
lars is  so  obvious  as  to  have  induced  many  eminent  courts  to  decline  to  assume 
the  existence  of  any  provision  in  a  foreign  state  or  country  similar  to  that 
contained  in  a  domestic  statute.*  This  is  the  usual  rule  adopted  where  the 
statutory  departure  from  the  common  law  rule  adopted  in  the  jurisdiction  of 
the  forum  has. been  radical  "^  or  recent.     As  in  cases  arising  under  the  conmiou 


99.  Martin  ▼.  Boler,  13  La,  Aon.  360 
(185S)  ;  '2  Chamb.  £v.,  §  1213. 

1.  Watford  v.  Alabama  &  Florida  Lumber 
Co,  1.52  Ala.  178,  44  So.  5G7    (1907). 

2.  Banco  De  Sonora  v.  Bankers'  Mut.  Cas- 
ualty Co..  124  Iowa  .576,  100  N.  \V.  632 
( 1904 ) .  It  will  not  be  assumed  that  the  com- 
mon law  prevails  in  states  which,  like  Idaho, 
were  never  under  the  law  of  Kneland.  Mc- 
Manus  v.  Oregon  Short  Line  R.  Co.,  118  Mo. 
App.  152,  94  R.  W.  743  (1906)  See  also,  2 
Chamb.,  Ev.,  g  1213,  n.  6.  .  Indersuch  circum- 
stances, the  court  of  the  forum,  in  the  ab- 
sence of  evidence  as  to  what  the  .law  of  the 
forei)<n  state  is,  will  determine  the  matters  in 
issue  according  tq  its  own  laws. 

3.  Cormo  v.  Bostpn  .  Bridge  Works.  20.5 
Mass  366,  91  X.  E.  313  (1910).  The  statute 
or  written  law  of  a  foreitrn, state  or  Qountrv 
can  only  be  considered  in  so  x  far  a«  it  U 
proved  to  the  court  of  the  forum.    Supreme 


Ruling  of  Fraternal  Mystic  Circle  v.  Wood, 
114  111.  App..  431  (1904);  Com.  v.  Stevens. 
196  Mass.  280,  82  X.  £.  :)3  ( 1007)  ;  Hain  v. 
St.  Louis  &  S.  F.  R  C-o.,  136  Mo.  App  17, 
117  S.  W.  108  M909). 

4.  See  Dempster  v.  Stephens,  63  III.  App. 
126   (1896). 

5.  Mexican  Cent.  R.  Co.  v.  Olmstead  (Te\. 
Civ.  App.  1900),  60  8.  W.  267;  Mexican 
Cent.  R.  Co.  v.  Glover.  107  Fed.  3.56.  46  C. 
C.  A.  334   ( 1901)  ;  2  Chamb.,  Ev..  §  1216. 

6.  Baltimore,  etc.,  R.  Co.  v.-  HoUenlieck. 
161  Ind.  4.52.  69  X.  E.  1:^6  (19n3>  ;  Cherry'  v 
Spraeue,  187  Mass.  113,  67  L.  R.  A.  33,  72 
N.  E  456  (1904);  SNte  v  Clark,  178  Mo. 
20,  76  S.  W.  1007  (1903»  :  Patton  v.  Patron. 
123  X.  Y.  Snpn.  329  (1«10)  :  2  Chamb.,  Ev., 
§  1217,  n.  I.  and  cases  ci*ed. 

7.  Dickev  v.  Pocomoke  City  Xst.  Bank,  «» 
Md.  2«0.  43  ML  .^3  (1899);  Dpn«elman  r. 
Braner,  193  Mass.  588,  79  X.  E  «12  (1907); 
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law,®- the  court  of.  the  forum  will  not  assume  a  simijiarity  of  statutory  provision 
where  the  effect  of  so  doing  would  be  to  work  a  forfeiture.® 

Common  Law  of  the  Forum. —  Where  the  law  of  the  forum  is  statutory  and 
assumption  of  uniformity  is  not  taken^  the  judge  is  thus  almost  necessarily 
obliged  to  assume  that  in  the  foreign  state  the  matter  in  question  is  governed 
bv  the  common  law.^"  This  means  that  the  presiding  judge  will  do  one  of  two 
things.  (1 )  lie  may  regard  as  applicable  to  the  situation  ^^  the  common  law 
of  England,^*  including  the  law  Merchant/^  and  English  statutory  law  passed 
prior  to  the  Declaration  of  Independence  of  the  An^erican  Colonies  and  adopted 
by  them  as  suited  to  their  condition. ^^  (2)  Or,  he  may  apply  the  common  law 
of  England  as  understood  in  the  foriun,  i.e.,  as  affected  by  local  usage  or  con- 
struction,^^ the  conunon  law  as  it  would  have  been  had.no  staute  been  passed. 
Of  the  twe,  the  latter  is  the  easier  and  more  usual  course.*^ 

§  49S.  [Administrate  Assumptiohs] ;  Wrongdoing  Hot  Assnmed.^^ —  The  ad- 
ministrative presumption  of  regularity  is  most  readily  made  by  the  court  when 
it  is  the  legal  duty  of  the  acfor  to  be  regular  and  where  his  failure  to  do  so 
would  be  an  illegal,*®  immoral  **  or  criminal  act.  At  times  it  is  affirmative, 
as  that  there  is  a  presumption  against  fraud  or  wrongdoing,  or  in  favor  of 
good  faith  or  legality,  that  every  one  is  presumed  to  be  innocent,  etc,^"  In  other 
cases,  the  form  is  negative,  fraud  or  illegality  is  not  presumed,  there  is  no 
presumption  in  favor  of  fraud,  wrongdoing  will  not  be  inferred,  and  the  like. 
As  a  canon  of  administration,  it  amounts  to  saying  that  there  will  be  no  as* 

Robb  V.   WaAhin^on   and   Jefferflon   College,  Low  v.  Learned,  34  N.  Y.  Siipp.  68.  13  Misc. 

185  N.  Y.  485,  78  X.  K.  35»  (1906).  L50'  (18»5). 

i:  «  Chamb.,  Kv.,  §  1213.  14.  Bradley   v.    Peabody   Coal   Co.,   9»    HI. 

9.  ('itizen»'  Har.  Bank  v.  Conse,  124  N.  Y.  App.  427   (1902). 

Sapp.  79    (1910) ;    Fidelity  Ins.,  etc..  Co: "v.  15.  Robinaon  v.  Yetter,  238  III.  320,  ST  N. 

.^t^90T^,  30  Wish.  340,  70  Pac.  961    (1902)  :  E.  363  (1909)  ;  Matter  of  Hamilton,  27  S.  Y. 

2  Chamb.,  Ev.,  §  1217.  n.  4,  and  caw«  cited.  Stipp.   813,  76  Hun  200    (1894);   2  Chamb., 

CONTRA:     Rdleinan   v.    Edleman,    125   Wis.  £t.,  §  1218,  n.  6,  and  cases  cited. 

270,  104  S:  W.  56  (IWS).  16.  2  Chamb.,  Ev:,  S  1216,  n.  5. 

10.  Bailtimore,  etc.,  R!  Co.  v.  Hollenbeck,  17.2  Chamberfayne,  Evidence,  §§  1219- 
tupra:  Robb  v.  Washington  and  Jeffernon  Col-  1223. 

lege,  supra:  2  Chamb.,  Ev.,  §  1218,  n.  I,  and  16.  In  re  Darrow's  Estate,  118  N.  Y.  Supp. 

case*  cited.  1082,  64  Miic.  224  (1909)  •  Cleage  v.  Laidley, 

11.  Engnti'and  v.  KleflPman,  86  Minn.  403.  l49  Fed.  346,  7&  C.  C  A.  284  (1906);  2 
90  N.  W.  10ff4  (1902) ;  State  v.  Shattuck,  60  Chamb.,  Ev.,  §  1219.  h.  1,  and  cases  cited. 
Vt.  403,  38  Atl.  81,  60  Am.  St.  Rep.  936,  40  2  Chamb.,  Ev.,  9  1222. 

L.  R.  A.  428   (1897).  19.  .«tna    indemnity    Co.    of   Hartford    v. 

12.  Srhlee  V.  Gnckenheinier,  171>  Til.  593,  54  Georee  A.  FiWler  Co.,  Ill  Md.  321,  73  Atl. 
K.  "E.  302  (1899) ;  Crandall  v.  Great  North-  738.  74  Atl.  369  (1909) :  Life  Ins.  Co.  of  Vir- 
era  R.  Co.,  83  Minn.  IfW,  86  X.  \V.  10.  85  ppnia  v.  Halrston.  108  Va'.  832,  62  S.  E.  ia57 
Am.  Rt:  R*?p.  458  (1901) «  Casola  v.  Knprel-  (1908)  ;  2  Chamti..  Ev.,  §  1219,  n.  2,  and  ccses 
mail.  54  K.  Y.  Rupp.  89.  33  App.  TMv.  428  cited. 

(1898) :  2  Chamb.,  Ev..  §  1218,  n.  3,  and  cases  80.  Jensen  v.  Montgomery,  29  Utah  89,  iBO 

eHed.  '  Pac.  504  (1905). 

IS.  Reed  ▼.  Wilson,  41  N.  J.  L.  29  (1879) : 
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sumption  made  against  a  person's  good  faith  or  good  conduct  in  the  absence 
of  evidence. 

Fiduciary  Conduct. —  Fiduciaries  are,  it  is  said,  presumed  to  have  acted 
in  good  faith  and  performed  their  duties,  and  not  to  have  pertnitted  breaches 
of  trust.^* 

Professional  Duly. —  In  connection  with  matters  of  professional,  as  distin- 
guished from  legal  or  moral  duty,  the  same  assumption,  in  modified  form, 
will  be  made.^^ 

No  Probative  Force. —  Certain  courts  have  held  that  there  is  a  probAtivo 
force  in  the  **  presumpticm  "  or  assumption  itself. ^^  This  is  clearly  an  error. 
There  can  be  no  probative  weight  in  a  mere  administrative  assumption.** 

Good  Character. —  In  luuch  the  sam^  way,  it  is  said  in  a  civil  case,  that  the 
(character  of  a  person  is  presumed  to  be  good,*°  or  that  a  person  Accused  of 
crime  is  presumed  to  liare  a  good  character*.  In  either  ca^i^.t;^  actual  .Jr^ling 
is  to  the  effect  that  if  either  side  desires  to  h^ve  it  appear  that  the  character 
of  the  person  in  question  is  other  than  good,  he  has  the  burden  of  evidence 
to  prove  it  so. 

Fraud. —  It  is  said  that  there  is  a  presumption  against  fraud. •'*  An  equiva- 
lent expression  apparently  is  that  good  faith  will  be  presumed.^^  The  mean- 
ing is  no|i  varied  whe;a  it  is  announced  that  fraud  is  never  presumed.*'*  The 
real  purport  oi  the  expression  is  to  the  effect  that  '*  He  who  alleges  fraud  must 
prove.it.'' -^ 

Illeyality. —  It  is  said  that  there  is  a  presumption  against  illegality,*"  that 

21.  McCreery  v.  First  Nat.  Bank,  66  W.  51  Pac.  518  (1897) ;  Creeden  v.  Mahoney,  193 
Va.  6(S3,  47  S.  E.  890  (1904).  This  rule  of  Mass.  402,  79  N.  £.  776  (1907);  2  ckanib. 
practice  or  acf ministration  is  applied  to  the      Ev.,  §  1221,  ,n.  1,  and  cases  cited. 

otticers  of  eorix^rations     Keady  v.  United  Rys.  27.  Weybriek  v.  Harris,  31  Kan.  92.  1  Pac 

Co.,  57  Or.  325,  108  Pac.  197  ( 1910).  271  (1883) ;  State  v.  WaahingtoB  Steam  Fire 

22.  A   Hurveyor,   for  example,  will   be  as-  Co.,    76    Miss.    449,   24   So.    877    (1899);    2 
sumed  to  liave  run  out  correctly  the  meander  Chamb.,  £v.,  §  1221,  n.  2,  and  cases  eited. 
line  of  a   piece   of   land   (mounded   by   water.  28.  Smith   v.   Collins^  4   A^a.   394.   10   So. 
Kimball    v.    McKee,    149   Cal.    435,    86    Pac.  334    (1891);   Littl?  Kock  Bank  v.  I<>ank»  63 
1089  (1906).  Ark.   16,  37  S.  W.  400,  58  Am.  St.  Hep.  65 

23^  Mord}mr*»t  v.  I't.  Waon^e,  etc..  Traction  (1896). 

lo.,  1 03  Ind.  268,  71  X.  K.  642.  69  L.  R.  A.  Fraud  may  be  inferred.— While  fraud  will 

105  (1904)  :  Childs  v.  Merrill,  66  Vt.  302,  29  not   be  presumed^   it  may,   as  a   matter   of 

Atl.  532  (1894) ;  .lames  River,  etc,  R.  Co.  v.  course,     be     inferred     from     eireumstaiKea. 

hittlejohn.  18  Oratt.   (Va.)  53   (1867).  **  The  word  *  presuQied,'  however,  has  an  en- 

24.  2  Chamb.,  Kv..  §  1219.    That  operates,  tirely  different  meaning  from  the  word  '  in- 

so  far  as  it  operates  at  all,  in  advance  of  the  ferred.'  "    Baimon     v.     Ins.    Co.    of    North 

introduction  of  evidence  and  amounts  merely  America,   115   Wis.   250-259,   91    N.  W.  666 

to  ftaying  that  he  who  alleges  illegality  will,  (1902).     See  also,  Morford  v.  Peck,  46  Conn. 

as  a  matter  nf  administration,  be  required  to  380    (1878) ;    State,   to   Use   of   Erhardt   v. 

prow  it.     Id.,  n.  9.  Estel.  6  Mo,.Api>.  ^   (1878);  2  Chamb.,  Ev., 

'  ;2&  Ooggans  v.  Monroe,  31  Oa.  331   (I860) :  §  1221,  n.  3. 

Kennedy    v.     HoUaday,    25    Mo.    App.    .503  29.  Parkhurst    v.    McGraw,    24   Miss.    134 

(1887)  :  2  Chamb.,  Ev.,  §  1220.  (1852).                                                   .       ;    ; 

26.  Levy  v.  Scott.  115  Cal.  39.  46  Pac.  892  80.  Deerinjr  v.  Peterson,  75  Minn.  118,  77 

(1896);  Webb  v.  Marks,  10  Colo.  App.  429,  .V.  W.  568   (1898);  SUte  v.  Hannibal,  etc., 
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there  is  a  presumption  in  favor  of  legality;^ ^  that  it  will  be  presumed  that  all 
facts  necessary  to  legality  in  a  given  transaction  in  point  of  fact  existed/^^ 
With  substantially  identical  meaning^  it  may  be  said  that  where  a  particular 
situation  is  presented  to  the  court,  such  an  explanation  of  it  will  be  adopted, 
if  possible,  as  is  consistent  with  legality.**  Without  perceptible  difference  in 
the  intended  meaning,  the  rule,  whatever  it  may  be,  is  frequently  put  in  a 
negative  form.  The  law  is  said  to  make  no  presumption  against  legality,** 
or  it  is  said  that  there  is  no  presumption  that  illegality  exists.**  A  more  in- 
telligible expression  of  identical  meaning  would  be  to  the  effect  that  he  who 
relies  upon  the  existence  of  illegalit}'  has  either  the  burden  of  proof  to  estab- 
lish it  or  the  burden  of  evidence  as  to  it  if  he  be  the  non-actor.** 

Corpomlions. —  The  presumption  of  right  acting,  or  against  illegality,*^ 
applies  as  to  the  conduct  of  all  corporations,  domestic  or  foreign,  municipal  *® 
or  private. 

No  probative  force  atiaches  to  the  assumption,  whatever  may  be  true  of  the 
facts  on  which  it  rests  or  with  which  it  deals.*** 

§  496.  Conflict  of  Presumptions;  Civil  Cases.'*** — In  civil  cases,  the  adminis- 
trative assumption  most  frequeutly  employed  is  that  against  illegality/^  prac- 
tically a  **  presumption  of  innocence  "  in  civil  proceedings.*^  Thus  it  may 
be  said  that  the  presumption  from  the  possession  of  a  note  or  other  negotiable 
instrument  that  it  has  been  paid  **  is  not  sufficient  to  overcome  the  presumption 
against  fraud.**     The  presumption  against  fraud,  being,  in  this  connection  a 


Jl.  Co..  113  Aio.  2»7,  21  S.  ,W..  14  (1892); 
SjMLuldJng  V.  Arnold,  125  N.  Y.  194,  20  N.  E. 
25)5,  aff'g  0  X.  V.  Supp.  336  (1891);  2 
Chamb.,  (Iv.j  §  ^222,  n.  2,.  and  catje«  cited. 

31.  ,T!  AValter  TTiompsori '  Co.  v.  WhTtehed, 
1S5  111.  454,  56  N.  E.  1M>6  (lOOO) ;  Hartwell 
V.  Root,  19  John^.  (X  V.)  34,1,  10  Am.  Dec. 
232  (1822);  Hays  v.  Hill,  23  Wash.  730,  63 
Pac.  576  (1901) ;  2  Chamb.,  Ev.,  §  1222;  n^, 
and  caaea  cited. 

32.  Friend  v.  Smith  Gin  Co.,  59  Ark  86,  26 
S,  \T.  374  (1804) :  Korn  v.  Schedkr,  H  Daly 
(N.  Y)  234   (1882):   •     ' 

33.  Fifiher  v.  Melneriiey,  137  Cal.  28,  60 
Pac.  623,  907,  92  Ata  St  Rep".  68  (1902); 
Osborn  v.  WeHon.  146  Mo  185,  47  S.  W.  986 
^1898):  Green  v.  Befiham,  68  N".  Y;  Supp. 
24-?,  57  App.  Div  9  (lim0);'2  ChamK,  Er, 
§  1222,  n.  5,  and  ca^es  cited:  "  • 

34.  ShefBeld  v.  Maimer,  52  Mo.  474,  14  Am. 
Rep  430  (l.Sf73)- 

35;  Detroit  Sav  Bank  v.  Trueadai!,  38  Mich. 
430  n878):  tuttr^l^  v.  «tate,  40  tex.  Cr 
rt5l.51  S.  W  930  (1899).       ' 

36.  Friend  v.  Smith  Oin  Co..  supra;  T8ax- 
ter  V.  Ellis,  57  Me.  178  (1869). 


87,  United  3hpe  Mach.  Co.  v.  Ramlose,  210 
Mo.  631,  109  S.  W.  667    (1908) 

38.  InhabitantH  of  Wellington  v.  Inhabit- 
ants of  Carinna,    104    Me.   252,   71   Atl   889 

'  (1008).  '    '    —       ^'  ■'  :      •'••  • 

89.  Thua,  the  fact:  that  the  registration  of 
jliallota  remains  imchanged  between  the  time 
of  a  balloting  and  a  recount  of  the  votes  can- 
n6t  be  affirmatively  eatabliahed  as  a  fact  by 
means  of  >  the  asraraptibn  against  ill^gslfty. 
Trumbull  v.  Board  of  Canvassers  of  City  of 
Jackson,  140  Mich.  529,  103  N.  W.  903  <  1906) . 
See  as  to  rules  of  pleading  and  adminiatra- 
tion,  2  Chamb.,  Ev.,  §  1223  - 

40.  2  Chamberlayne,  Evidence,  §§  1224, 
1^25. 

41.  Supra,  §  495:  2  Chamb.,  Ev.,  §-  1222. 
Chamb.,  Ev.,  §  1224: 

48.  fiupra.  §  478;  2  Chamb.,  Ev.,  §  1172, 
n.  1.      • 

'  ^,  Supra,  §  425;  2  Chamb.,  Ev.,  §  1056, 
n.  3. 

44.  Excelsior  Mfg.  Go.  v.  Owens, -58  Ark. 
556,  25  S.  W.  868  (1884). 
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mere  statement  as  to  the  burden  of  proof/^  or  evidence/^  the  ruling  is,  in 
reality,  one  to  the  effect  that  such  possession  does  not,  as  a  matter  of  evidence, 
establish  a  prima  facie  case,  in  a  matter  so  greatly  enhancing  the  inertia  of  the 
court. ^^  So  of  the  presumption  against  illegality.''^  It  amounts,  as  has  been 
seen,  to  the  statement  that  he  who  claims  illegality  must  allege  it  in  his  plead- 
ings or  establish  it  in  his  proof  by  a  required  preponderance  of  the  evidence. 
Thus  on  an  action  involving  bigamy,  the  party  having  the  burden  of  evidence 
as  to  that  fact  produces  facts  tending  to  show  the  existence  of  a  former  mar- 
riage at  an  early  date  and  asks  the  jury  to  infer  from  the  son^alled  presumption 
against  change  that  the  earlier  relation  still  continued  at  the  time  of  the  second 
marriage.  This  inference  does  not  constitute,  under  the  circumstances,  a  prima 
facie  case.  The  bui-den  of  evidence  is  not  s^ustained.  In  announcing  a  ruling 
to  this  effect,  the  customary  fortn  of  expression  is  to  say  that  the  presumption 
of  continuance  does  not  overcome  the  presumption  against  illegality  or  in 
favor  of  right  conduct  or  whichever  of  several  alternative  ^®  expressions  the 
judge  may  see  fit  to  adopt.*^^ 

A  Contrary  View^ —  In  view  of  the  fact  that  inferences  alone  possess  pro- 
bative force,  it  seems  clear  that  in  establishing  the  existence  of  a  particular 
fact,  rules  of  procedure,  whether  of  assumption  or  otherwise  must  be  denied 
all  weight  and  the  whole  question  regarded  as  one  for  the  use  of  evidence. 
For  this  reason  the  contention  that  where,  in  a  civil  case,  the  presumption  of 
the  coutinuance  of  life  tends  to  show  a  subsequent  marriage  to  be  bigamous, 
the  presumption  of  innocence  requires  that  probative  force  should  be  denied 
the  presumption  of  continuance  of  life,  has  been '  vigorously  repudiated  by 
courts  of  high  authority.**^ 

§  497.  [Conflict  of  Presumptions];  Criminal  Cases;  Knowledge  of  Xaw.^^ — 
When  the  proposition  of  substantive  law  that  ignoirance  of  a  law  furnishes  no 
excuse  for  its  violation  is  .paraphrased  into  the  language  of  logic  by  saying 

■ 

4$.  Bitpra,  §  495;  2  Chamh.,  £r.,  §  1221.      adminwtrative  effect  ie  denied  tixthe  so-called 

46.  Supra,  §§  402  et  Meg.;  2  Chamb.,  £y.,  **  presumption  of  innocence."  **  The  preaump- 
§§  967  et  seq.  tion  of  innocence  is  not  baaed  upon  laetSt  but 

47.  ftupra,  §  409;  2  Chamb.,  Ev.,  §  993.        is  independent  of  aU  evidence.    The  presamp- 
46.  tittpra,  §  495 ;  2  Chamb.,  £v.,  §  1222.      tion  of  continued  life  rests  upon  facts  proved : 

48.  Kxcelsior  Mfg.  Co.  v.  Owens,  Bupra.  and  those  established  facts,  white  they  raise 

60.  Case  v.  Case,  17  Cal.  598  (ISSl) :  Stein  the  presumption  of  continued  life,  rebut  the 
V.  Stein,  66  111.  App.  626  (1896);  Klein  v.  presumption  of  innocence.**  Hyde  Park  v. 
Laudman,  29  Mo.  259  (1860);  Clayton  v.  Canton,  130  Mass.  505  (1881).  In  such  a 
Warden,  4  N.  Y.  230  (1850) ;  2  Chamb.,  Ev.,  case,  as  in  any  other,  entirely  refsardless  of 
§  1225,  n.  11,  and  esses  cited.  See  ^neral  any  presumption  of  innocence  in  a  civil  or 
discussion    of    conflict    of    presumptions,    2  criminal   case,  the   logical    inferences  aa   to 

61.  Thus,  in  a  case  involving  a  pauper  set-  actual  continuance  of  life  should  receive  care> 
tlement  acquired  by  a  second  marria^  and  ful  consideration.  Murray  v.  Murray,  6  Or. 
residence  in  the  defendant  town,  the  defense  17  (1876) :  2  Chamb.,  Ev.,  §  1225. 

being  that  of  a  prior  marriage  to  a  man  who         52.  2    Chamberlayne,    Evidence.    }{    1226, 
had  abandoned  the  pauper  several  years  be-      1227. 
fore  and  not  shown  to  be  dead,  any  such 
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that  "  everyone  is  presumed  to  know  the  law,"  ^^  the  effect  of  its  application 
to  a  criminal  case  upon  the  rights  of  a  defendant  may  well  be  stated  as  being 
that  the  presumption  of  knowledge  of  law  is  sufficient  to  overcome  the  pre- 
sumption of  innocence.*'*  In  reality  the  loiIing  is  as  to  the  sufficiency  of  cer- 
tain facts  to  meet  a  legal  requirement  as  to  the  quantum  of  proof. 

§  498.  [Conflict  of  Presomptions] ;  *^  Presumption  of  Innocence."  ^^ —  Any  actual 
"  conflict "  between  a  rule  of  substantive  law  relating  to  procedure  like  the 
"  presumption  of  innocence,"  and  the  logical  effect  of  certain  facts  in  creating 
belief  in  the  mind  is  intrinsically  impossible.  When  it  is  said,  therefore,  that 
a  given  fact,  or  set  of  facts  does  or  does  not  overcome  the  '*  presumption  of 
inrnxience,"  the  most  that  can  be  rationally  meant  by  the  court  is  a  ruling  as  to 
the  evidentiarj'  value  of  certain  evidence  as  constituting  a  prima  facie  case. 
For  example,  it  is  said  of  every  incriminating  fact  which  the  government  in- 
troduces to  show  the  guilt  of  the  accused  that  it  conflicts  with  the  **  presumption 
of  innocence."  Of  every  material  proposition  which  it  succeeds  in  establish- 
ing beyond  a  reasonable  doubt,  it  is  asserted  that  the  prosecution  has  pro  tanlo, 
overcome  the  defendant's  **  presumption  of  innocence."  ^  On  the  contrary, 
where  a  given  set  of  facts  does  not  establish  guilt  beyond  a  reasonable  doubt,  it 
is  said  that  the  presumption  of  innocence  still  protects  the  accused.*^^  It  would 
thus  be  entirely  possible,  were  any  advantage  to  be  so  gained,  to  state  the  pro- 
bative value  of  any  incriminating  facts  brought  against  the  accused  in  a  crim- 
inal case  in  terms  of  their  effect  upon  this  so-called  "  presumption  of  inno- 
cence." **  On  the  other  hand,  the  insufficiencv  of  certain  facts  in  a  criminal 
proceeding  to  make  or  mar  a  prima  facie  case  may,  in  much  the  same  way,  be 

58,  Igupra,  §  477;  2  Chamb.,  Ev.,  §  1169.  beyond  a  reasonable  doubt,  from  the  observed 

54.  Dunlop  V.  U.  S..  165  U.  S.  486,  17  S.  regularity  of  certain  public  office?  (Dunlop  v. 
Ct.  375,  41  L.  ed.  700  (1896) ;  2  Chamb.,  Ev,,  L.  S.;  supra),  or  from  th^  prbpoHition  of  ex- 
li  1226,  1227.  perieniee   that   booka   of    public   aocoiint   are 

55.  2  Giamberlayne,  Evidence,  §§  1^28-  usually  corre<'t  (Hemingway  v.  State,  supra) 
1231.                                                          '     '  can,  wens  it  desirable,  readily  be  put  into  the 

56.  Hemiiigway  V.  State,  68  Miss.  371,  8  So.  form  of  raying  that  the  presumption  or  reg- 
317  (1890) :  State  v.  Shelley,  166  Mo.  616,  66  ularity  (9npra,  §§  400  et  aetf.;  2  Chamb..  Ev., 
S.  W,  430  (1901) ;  Dunlop  v   U.  6.,  supra.  §§  H93  et  seq.)  overcomes  the  **  presumption 

57.  Dalton  v.  U.  S.,  154  Fed!  461;  83  C.  C:  of  innocence."  So,  on  an  indictment  for 
A.  317  <1907)  adultery,  it  is  a  familiar  proposition  of  expe- 

56.  Thus,  the  fact  that  the  government  lieed  rience  tTiat  the  defendants  wife  was  alive  at 
not,  as  part  of  ita  original  case,  introdttce  the  time  of  the  alle<;ed  unlawful  act  may 
evidence  thai  the  accused  is  sane  (supra,  logically  he  shown  by  proof  of  her  being  alive 
{  424,  n.  11;  2  Chamb.,  Ev.,  {i  1052,  n.  1),  shortly  before,  on  the  presumption  that  life 
may  be  put  in  the  form  of  saying  that  the  once  shown  to  exist,  continues  for  a  reason* 
presumption  of  sanity  is  sufficient  to  over-  able  time.  Hftpra,  §  4*?0:  2  Chamb..  Ev.; 
come  the  "  presumption  of  innocence."  Dun-  §  1042.  Com  v  McCrsth,  140  Mass.  296.  6 
lop  V.  V.  S.,  supra.  In  like  manner,  the  ad*  N.  E.  515  (1885).  This  may  be  stated  by 
ninittrativeicaiion  that  the  court  will  assume  sarins  that  '*  the  presumption  of  life  out- 
thai  official  duty  is  properly  peHormed  ot  weisrhs  the  presumption  of  innocence  which 
the  eircumstance  that  an  inference  of  fact  the  law  ind«lgM."  Howard  T.^State,  75  Ala. 
Bty  reasonably  be  drawn,  in  the  absence  of  27  (1883^)^  '  > 
^▼idcDce  to  the  contrary,  conTincing  the  mind 
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announced  in  terms  of  their  effect  upon  this  ^^  presumption  of  innooence/'  so 
called.^" 

Continuance  of  Life. —  As  has  incidentally  been  intimated^  an  inference  or 
presumption  with  which  the  so  called  "'  presumption  of  innocence  "  is  said, 
with  special  frequency,  to  "  conflict  "  is  that  of  the  continuance  of  Ufe.^**  The 
ruling  by  a  presiding  judge  that  the  person  alleging  that  a  given  individual 
was  alive  at  a  certain  time  must  prove  it,  or  introduce  evidence  tending  to  do 
so,  is  spoken  of  as  one  to  the  effect  that  the  presumption  of  the  continuance  of 
life  does  not  overcome  the  presumption  of  innocence.®*  Should  the  judge's 
ruling  be  to  the  contrary  effect,  it  will  probably  be  found  that  he  is  said  to  have 
held  that  the  presumption  of  innocence  overcomes  the  presumption  of  continu- 
ance.^^ 

Bigamy, —  For  example,  where  one  of  a  married  couple  remarries  in  the 
absence  of  affirmative  evidence  of  the  death  of  the  other  party  and  is  subse- 
quently indicted  for  bigamy,  it  is  for  the  prosecution  to  establish  the  fact  that 
the  absent  consort  was  actually  alive  at  the  time  of  the  second  marriage.  To 
make  this  proof,  it  cannot,  after  a  short  interval,  rely  upon  any  logical  infer- 
ence  or  presumption  that  a  person  once  shown  to  be  alive  continues  to  be  so.®^ 
So,  also,  on  an  indictment  for  bigamy,  where  it  is  sought  to  prove  the  former 
marriage  by  evidence  of  cohabitation  and  recognition  of  the  accused  as  a  hus- 
band or  wife,®**  a  ruling  that  the  inference  from  such  evidence  does  not  estab- 
lish bevond  a  reasonable  doubt  the  constituent  fact  of  the  existence  of  the 
former  marriage  at  the  time  of  the  alleged  offense  may  be  announced  by  saying 
that  such  facts  do  not  overcome  the  presumption  of  innocence. 

No  Presumption  in  the  Matter. —  The  more  rational  rule  has  been  an- 
nounced, by  many  courts  even  in  criminal  cas^S;  tp  the  effect  that  under  cir- 
cumstances raising  a  conflict  between  the  so  called  ^^  presumption  of  inno- 
cence''  and  the  inference  or  presumption  of  the  continuance  of  life,  the  only 

59.  Wliere    the    government    establishes    a  60.  &'i/pra,  §  420;  2  Chamb.,  £v.,  §  1042. 

fact  which  fails -for  some  reasMi,  logical  or  61.  Ashbury  v.  Sanders,  SCaL  62,  88  km. 

legal,  to  tiupport  beyond  a  reasonable  donbt.  Dec. '800  (1857):  Reedy  v.  MuHizen,  155  III 

a   material   allegtttion   in   the   indictment,   it  030,  40  X.  E.  1028  (1805);  Smith  v.  KnowI> 

may  be  said  that  the  presumption  from  such  ton,  M  N.   H.    101    (1840)  ;   2  Chamb^,  E\' . 

a  fact  does  not  overcome  the  presumption  bf  §  1220.  n.  4.  and  cases  cited, 

innocence.     People  v.  Blackman,  12T  Cal'24«.  «a.  2  C'liamh.,  Ev.,  §  1220. 

50  Pac.  o73    (1809):  Loi*khart  v.  White.   18  >  6S.  Squire    v.     State^    46    Ind.    459,    467 

Tex.   102    (1856).     So.  on  an  mdictment  for  (1874)  ;  Murray  v.  Murray,  6  Or.  17  ('1876)  ; 

impersonating  an  e)e<<tor,  the  as.Mimption  that  Hex   v.   Twining.  2  B.  &   Aid.  386,  20  Rev. 

regiiftration  prooe<edlng9  are  regular  (State  v.  Rep. '480  (1819).    See  also;. Smith  v.  Knowl^ 

Shelley,  supra),  may  not  be  recei\^  as  es-  ton.  suprtr:  Chapman  v.  Goeper.  5iijch.    (.^. 

tkbli5(hing  beyond  a  reasonable  dcntlit  a  mate-  C  )  452   (1852) :  2  Chamb.,  Kv.4  §  1280,  n.  1, 

rial '  allegation    in    the    government's    case:  and  eases' eited.>                         .         - 

Under  such  circumstances^,  th#  court  may,  and  >  64. -Green  ▼.  State,  •21   Flm  408,  69  Am. 

frequentTly  does,  say  that  the  presumption  oi  R«p.  670>H885).          i    ^ 

r«g<ilarity  dd68  no*  overcome  tlie  ^resumptioh  *                                         !';>•.. 

of  ionocence.    2  Chamb.,  £v.,  §  1228.   '  .     ..  ^ 
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question  raised  is  as  to  what  evidence  is  admissible  on  the  subject  of  the  con- 
tinuance of  life.  In  other  words,  the  whole  subject  is  one  of  evidence,  there 
being  in  reality,  no  conflict  of  presumptions  in  the  matter.^^  The  ^ame  fact, 
in  this  connection,  is  found  to  possess  a  rerj  different  probative  value  under 
varying  circumstances,®^  ^ . .     i    .    r 


65.  Kex  V.  Harbome,  2  A.  ft  E.  540,  1 
Hurl,  k  W.  36,  29  E.  C.  L.  255  ( 1S35).  See 
also,  State  v.  Plym,  43  Minn.  385  (1890); 
Howard  t.  State,  76  Ala.  27   (1883). 


66.  Rex  T.  Harbome,  Mupra;  2  Chamb.,  £▼., 
§  1231. 


•    •         ■  a^ 


CHAPTER  XVn. 

ADMISSIONS:  JUDICIAL. 

Admissions  defined,  499.  .  - 

Probative  force,  500. 
Formal  judicial  admissions,  501. 
form  of  admissions,  502. 

pleadings:  in  same  case,  508. 
constiiuting  the  issue,  504. 
deliberatire  facts,  505. 
use  as  admissions,  506. 
in  other  cases;  formation  of  issue,  507. 
use  as  admissions,  50^. 
code  pleading,  509. 
law  and  equity,  510. 
equity  pleadings;  answer,  511. 
state  and  federal  courts,  512. 
superseded  or  abandoned;  evidence  rejected,  518 
stiinxlations,  514. 
Informal  jxidiciul  admissions,  515. 

/orm-  o/  admissions;  oral;  testimony  by  party,  516. 
writings,  517. 

affidavits,  518. 

answers  to  interrogatories,  519. 
depositions,  520. 
Judicial  admissions:  by  whom  made,  521. 
attorneys,  522. 
probative  force,  523. 

formal  judicial  admissions  conclusive,  524. 

informal  judicial  admissions  constitute  prima  facie  case,  526. 

S  499.  Admissions  Defined.^ —  An  admission  mav  be  shortly  defined  as  a  stAte- 
lueut  *  to  wliomsover  addressed,  bv  the  party  to  the  action  against  whom  it  is 
uifered,^  or  bv  some  one  for  who^^o  statements,  in  this  connection,  he  is  legally 

1.  2     Cbamberlayne    EvideTl<^e.     §§     1232-  §§  559  ct  seq. :  2  Chamb.,  Fv..  §§  13»2  et  9eq. 

Itd5a.  Other  definitions:     See  2  Chamb.,  Ev.,  §  1233, 

8.  This   definition    eliminates   the    implied  n.  1,  and  cai^eA  citcnl. 
statement  as  to  the  existence  of  a  probative  8.  fnfra,   §§  533  et  99q.;  2  Cbmmb.,  E^i 

Qr  res  gesfte  faot  arising  from  the  acts  of  a  §§  1311  et  seq, 
pArty,  "admissions  by  conduct,"  so  called. 
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rap<msible/  as  to  the  existence  of  a  probafi\^  drtwSgfcafele^^'fatei*  M  oral, 
it  must  be  satisfactorily  pnyved  '^  by  some  one  who  heard  it.*^  Admissions  may 
be  classed  a^  judicial  or  extra-judicial.  The  judicial  admission  is  one  made  on 
the  record  or  in  connection  with  the  judicial  proceedings  in -which,  it  is  oflered. 
An  extra-judicial  admission  is  one  in  pais,  not  made  in  court  for  the  purposes 
of  the  case  on  tjrial  in  which  it  is  offered.^  '*  If  a  party  hus  chosen  to  talk  about 
a  particular  matter,  his  statement  is  evidence  against  himself/'  ^'^  One  who 
comes  into  court  as  a  party  is  held  to  expkiu  any  statements  he  may  have 
made  in  the  matter.  The  extra-judicial  admission  will  readily  be  distin- 
guished from  the  ordinary  declaration  against  interest,  an  exception  to  the 
rule  excluding  hearsay,  considered  elsewhere.^  ^ 


i.  Infra,  §§  599  et  9eq.,  540  et  seq.;  2 
Cbamb.,  Et.,  §§  1329  et  ieq.,  1387  et  9eq. 

6.  Moore  v.  Cro«tkwait,  135  Ala.  272,  33  So. 
28  (1902) ;  McBlain  v.  Edgar,  65  X.  J.  L.  634, 
48  Atl.  600  ( 1901 ) ;  Hart  v.  PTatV  10  WaBh. 
560,53  Pac.  711   (1898). 

6.  CoAfeMion  diitinguiihed. —  As  diBtin- 
gttished  from  '*  admiwion  '*  the  tetm  "  oon- 
fession  "  will  be  confined  to  the  acknowledg- 
ment of  guilt  in  ^  criminal  cat^e  or  of  factn 
from  which  guilt  must  neceesarily  be  inferred. 
Hupra,  §  583;  2  Ohamb.,  Ev.,  §  1476.  State 
V.  Crowder,  41  Kan.  101,  21  Pac.  208  (1889) ; 
Sute  V.  Picton,  51  1^.  Ann.  6*24,  25  So.  375 
II899) ;  Muflgrave  v.  State,  28  Tex.  App   57, 

1  S.  W.  927  (1889) ;  State  v.  Carr,  53  Vt. 
i?  (1880).  '*The  t«rm  admiflnion  ia  vaually 
applied  in  civil  traneartianSf  and  to  those 
matters  of  fact  in  criminal  cases  which  do 
n  t  involve  criminal  intent."  People  v.  Ve- 
larde, 59  Cal.  467  (1881) ;  Colburn  v.  Town 
of  Oroton,  6e  N.  H.  151,  22  T-  R  A.  763. 
28  Atl.  95  (1890):  State  v.  Porter,  32  Qt. 
135,  49  Pac.  064  (1807),  A  contrary  view 
has  been  held  by  certain  courts.  Merri- 
vcathcr  v.  Com,  118  Ky.  870,  82  S  W.  592 
(1904):  Notara  v.  De  Kamalaris,  49  X.  Y. 
Siipp  216,  22  Misc.  37  (1898).  See  also,  2 
Chamb,  Ev.,  §  1233,  n.  5. 

7.  Arnold  v.  Metropolitan  L.  Ins.  Co.,  20 
Pa.  Super.  Ct  61  (1902);  Stevens  v.  Equit- 
able Mfg.  Co.,  29  Tex.  Civ.  App,  168,  67  S. 
W.  1041  (1002)  ;  2  Chamb ,  Ev.,  §  1233,  n.  6, 
and  cat^es  cited.  The  exact  words  of  the  dec- 
laration are  not  required.  Xissley  v  Bni- 
baker.  102  Pa.  388.  43  Atl.  967  (1809). 
Where  the  statement  in  question  is  made  by 
means  of  the  telephone  any  reasonable  iden- 
tification of  the  declarant  is  sufficient.  Lord 
Kleetric  Co  v.  Morrill,  178  Mass.  304,  69  N. 
K.  807  (1901). 


8.  Chapman  v.  Twitchell,  37  Me.  59  (1853). 
JSee  ahio,  Calvert  v.  Friebns,  48  Md.  44  ( 1878) . 

9.  2  Chamb.,  Ev.,  §  1233.  An  admission 
made  in  the  course  of  judicial  proceedings  in 
a  case  other  ttian.  tl^ai  in  which  H  is  qffered, 
though  of  record  or  in  connection  with  judi- 
cial proceedings  in  another  case  is  properly 
classed  as  e.\tra-judicial.  The  conditions  of 
admissibility  are,  to  a  certain  es^tent,  the 
same  in  both  clashes  of  admissions.  2 
Chamb.,  Ev ,  §§  1293-1309;  infra,  §  499;  2 
Chamb.,  Ev.,  §  1235. 

10.  2  Chamb.,  £v.,  §  1234,  n.  3,  and  cases 
cited. 

11.  Infra,  §§  880  et  aeg. :  4  Chamb.,  Ev., 
§§  2762  et  Beq.  The  following  are  the  prin- 
cipal marks  of  distinction,  (a)  The  admis- 
sion is  the  statement  of  a  party ;  the  declara- 
tion against  interest  is  made  by  a  third  per- 
son, (b)  To  be  admissible  at  all  the  decla- 
ration against  interest  must  contravene,  to 
the  knowledge  of  the  declarant,  his  pecuniary 
or  proprietary  interest.  In  case  of  an  admis- 
sion, such  a  state  of  affairs  would  enhance 
the  probative  weight,  it  would  not,  liowever» 
be  essential  to  admissibility.  To  secure  that, 
St  is  RuOicient.that  the  statement  should  be 
the  voluntary  act  of  the  party  and  cover  a 
probative  or  re«  ffeatfe  fact,  (c)  The  declara- 
tion against  interest  is  secondary  evidence 
and  is  incompetent  unless  the  declarant  la 
shown  to  be  dead,  absent  from  the  jurisdic- 
tion, or  unavailable  for  some  other  sufficient 
cause.  The  ndmission.  on  the  contrary,  ia 
primary  evidence  and  is  competent  though  the 
declarant  be  present  in  court  and  ready  to 
testify.  Guy  v.  Hall,  3  Murph.  (X.  C  )  160 
(1819).  Contra  :  Oihhlehou«e  v..  Strong.  3 
Kawle  (Pa.)  4.17  (18.32).  (d)  An  admisnion 
may  he  made  at  any  time.  Turner  v.  Patter- 
son, 6  Dana  (Ky.)  292  (1837).    The  declara- 
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§  500.  [Admissions] ;  Prebatiye  Porcc."_  The  fon;e  and  effect  of  a  judicial 
admis^iou^  as  well  as  its.  competency,  are  determined  by  procedural  rules.  On 
the  other  hand,  the  probative  force  of  an  extra-judicial  admission  is  deter- 
mined by  logic.  Substantive  law  goes  no  further  in  this  connection  than  to 
determine  that  the  existence  of  the  statement  will  be  received  as  evidence  of 
the  fact  asserted  in  it,^**  either  in  an  action  at  law  or  in  a  suit  in  equitv.^^ 
It  will  not,  in  this  connection,  be  deemed  material  whether  the  extra-judicial 
admission  were  made  before  or  after  ^*  suit  is  brought.  They  are  rated  en- 
tirely at  their  lof>ical  value.  Logic  may  have  its  appropriate  effect  in  case  of 
the  judicial  admission  when  used  as  probatio  rather  than  as  levamen  proba- 
tionis.  When  used  as  proof,  the  more  deliberate  and,  as  it  is  said,  solenm, 
nature  of  the  circumstances  under  which  the  judicial  admission  is.  made  may 
couf<*r  upon  it  a  probative  force  not  characteristic  of  the  average  extra-judicial 
admission.'*'* 

§  601.  Formal  Tudicial  Admissions.'^ — A  formal  judicial  admission  is  rather 
part  of  the  pnx'edure  of  the  trial  than  in  any  way  conmx^ted  with  the  making 
of  proof.  Not  only  in  actions  conducted  according  to  the  course  of  the  com- 
mon law,  but  in  special  '**  or  statutorv  proceedings,  as  those  of  bankruptcy  '• 
or  pri)bate,^'*  may  such  formal  judicial  admissions  be  made.  Exiiibiting  such 
an  admission  to  the  tribunal  is  not  to  produce  proof.  It  is  not  even  to  prove 
a  prima  facie  ease.  It  is  final,  conclusive,  irrebutable  by  evidence.  It  is  a 
fact  to  which  procedure  assigns  a  definite  value. 

Levamen  Frobationis, —  A  formal  judicial  admission  in  a  pleading,  stipula- 
tion, or  by  statement  in  open  court,  if  authorized,  is  a  complete  levamen  pro- 
bationis.  That  was  precisely  the  object  for  which  it  was  made,  to  substitute 
the  statement  for  evidence  of  the  fact  covered  by  it.*' 

tion  against  interest  is  incompetent  if  made  16.  Kirkpatrick  v.  Metropolitan  St.  Ry.  Co., 

post  litem  motam.     (e)   The  admissibility  of  211  Mo.  68,  109  S.  \V.  «S2  (1908). 

a  declaration  against  interest  is  governed  by  17.  2  Chamberlayne,  Evidence,  §  501. 

the  rules  of  sound  reason.     That  of  the  admis-  18.  McRainy  v.  Clark,  4  X.  C.  698  ( 1818)  ; 

flion  is  determined  largely  by  procedure.    2  Brown  v.  Moore,  6  Yerg.  (Tenn.)  272  (1834). 

Chamb.,  Ev.,  §  1235.  19.  Dupuy  v.  Harris,  6  B.  Mon.  (Ky.)  .534 

It.  2    Chamberlayne,    Evidence,    §§    1236,  (1846) ;  Lyon  v.  Phillips,  106  Pa.  57  (1884)  ; 

1237  Rankin  v.  Bushby   (Tex.  Civ.  App.  1894),  25 

13.  Roche  V.  Llewellyn  Ironworks  Co..  140  S.  W.  678. 

Cal.    563.    74    Pac.    147    (1903);    Powers    v.  80.  Beal    v     State,    77    Tnd.    231     (1881); 

Powers,  25  Ky.  L.  Rep.   1468,  78  S    \V.   152  State  v.  Richardson,  29  Mo.  App.  595  (1888)  -. 

(1904)  :   Wilson  v.  Wilson,   137  Pa    269.  20  Potter  v.  Osfden,  1.36  N.  Y.  384,  .33  K.  E.  228 

Atl.  644  ( 1890) ;  2  Chamb.,  Ev.,  §  12.36,  n.  1.  (1893)  ;  2  Chamb.,  Ev.,  §  1238,  n.  3.  and  cases 

and  cases  cited.  cited. 

14.  Brandon  v.  Cabiness,  10  Ala.  L55  21.  Cliouteau  T.And  4  Lumber  Co.  v.  Chris- 
(1846)  :  Smith  v.  Burnham.  2  Rumn.  iV.  S.)  man.  204  Mo  371,  102  S.  W.  973  (1907K 
612   (1837).  In  like  manner  and  for  the  same  reasons,  a 

19.  Marshall  v.  Sheridan,  10  Serg.  &,  R.  confession  of  judsrment  for  a  portion  of  the 
(Pa.)  268  1 1823)  ;  Morris  v.  Vanderen,  1  Dall.  amount  claimed  is  a  judicial  admission  of  the 
(U.S.)  64  (1782).  plaintiffs    right   of   action    and    constitutes 
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Cmtrol  of  C'tnCrt — But  the  admitting  party  is  not  necessarily  precluded 
bv  it.  The  entire  matter  is  within  the  administrative  function  of  the  court.** 
If  an  adtiiission  has  been  made  imprudently  and  by  mistake,  the  court  may 
relieve  parties  from  the  con&eqnences  of  their  mistake,  by  allowing  them  to 
withdraw  the  admission ;  *^  or  they  may  be  allowed  to  alter  the  admissions  con- 
tained in  their  pleadings,  by  an  amendment.  But  until  the  court  exercises 
its  administrative  power  to  pertait  it,  which  will  be  done  with  caution,"  a 
formal  judicial  admission  constitutes  a  controlling  fact  in  the  case,  binding 
upon  parties  **"^  and  the  court  -**  alike.  While  a  party  is  at  liberty  to  t^ider  a 
formal  judicial  admission  to  his  adversary,  neither  of  the  litigants  can  be 
compelled  in  a  civil  case  to  accept  the  offcr.*^  Nor  can  the  government,**  or 
defendant  in  a  criminal  case  be  required  to  forego,  without  good  administra- 
tive reasons,  the  advantages  in  proving  a  case  in  a  complete  and  orderly 
maDner.** 

Limitations  Upon  Effect. —  The  effect  of  a  formal  judicial  admission  is 
limited  to  the  purposes  of  the  pending  triaJ  and,  if  so  worded,'^^  to  those  of 
additional  trials,^^  or  proceedings,  if  any,  growing  out  of  or  otherwise  con- 
nected with  the  principal  case.^*  Unless  extended  by  its  terms  to  later  cases, 
it  then  becomes  simply  a  statement  which  the  part}'  has  made  and  which  is  to 
be  weighed  solely  upon  the  basis  of  logic,  by  determining  how  justifiable  or 
necessary  is  the  inference  that  the  party  made  the  declaration  because  it  was 
true,^*     When  thus  considered  the  cireumstaBces  under  which  lije  judicial  ad-» 

complete  proof  against  the  party  making  it.  People  v.  Thomson,  108  Mich.  80,  61  N.  W. 

The  Citizens  Light  &  Power  Co.  v.  St.  Lmiis,  345  (1894). 

34  Can.  S.  C.  K.  405  (1004).     2  Chamb.,  Ev.,  9B.  Dunning  v.  Maine  Cent.  R.  Co.,  supra; 

§  1239.  Whiteside  v.  Lowney,  supra. 

92.  Supra,  §§  72  et  seq.;   1   Chamb.,  Ev.,  ITnder  Code  pleading,  the  formal  judicial 

§§  174  et  seq.:  Prestwood  v.  Watson,  111  Ala.  admission  of  the  earlier  type  of  pleading  may 

604,  20  So.  000   (1895)  ;  Holley  v.  Young,  68  be  resolved  into  a  statement  of  fact  to  which 

Me.  215,  28  Am.  Kep.  40   (1878)  ;  2  Chamb.,  will  be  accorded  practically  the  force  of  an 

Ev.,  1240,  n.   1,  and  cases  cited.  extra-judicial    admission.     So    regarded,    the 

23.  Hays  v.  Hynds,  28   Ind.   531    (1867) ;  same  ruling  may  be  applied  to  it  as  to  other 

Cutler  V.  Cutler,  UO  X.  C.  1,  40  S.  E.  689,  extra-judicial  admissions,  to  wit,  that  in  the 

80  Am.  St.  Rep.  854,  57  L.  R.  A.  209  ( 1002)  ;  absence  of  an  estoppel  the  declarant  may  ex- 

2  diamb.,  Ev.,  §  1240,  n.  2,  and  cases  cited.  plain  or  even  controvert  the  truth  of  his  dec- 

M.  Prestwood  v.  \yat8on,  supra;  Holley  v.  laration.     Dressner    v.    Manhattan    Delivery 

Young,  supra.  Co.,  92  N.  Y.  Supp.  800  (1905). 

25.  Id. ;  Thompson  v.  Thompson,  9  Tnd.  323,  30.  C*entral   Branch  Union,  etc.,  R.  Co.  v. 

6«  Am.  Dec.  638   (1857)  ;   Waldron  v.  Wald-  Shoup,  28  Kan.  394,  42  Am,  Rep.  163  (188^) ; 

ron,  156  U.  S.  361,  15  S.  Ct.  383,  39  L.  ed.  453  Voisin  v.  Commercial  Miit.  Ins.  Co.,  67  Hun 

nS95).  365,  22  N.  Y.  Supp.  348    (1893);  2  Chamb., 

28.  t'rquhart  v.  Rutterfield,  37  Ch.  D.  357,  Ev.,  §  1241,  n.  1,  and  cases  cited. 

57  L.  J.  cTi.  521   (1888).  31.  Home  Tns.  Co.  v.  Field,  53  TU.  App.  119 

27.  Jones  v.  Downs,  82  Conn.  33,  72  Atl.  (1893);     Elwood    v.    Lannon,    ?7    Md.    200 
589  (1909);  Punning  V.  Maine  Cent.  R.  Co.,  (1867);    2   Chamb.,   Ev.,   §    1241,   n.   2,   and 
91  Me.  87,  39  Atl.  362,  64  Am.  St.  Rep.  208  case^  cited.                            '                         ' 
n897):  Whiteside  v.  Lowney,  171  Mass.  431,  32.  Shipman     v.     Haynes,     15     La.     363 
Wy.  E.  931    (1898).  (1840). 

28.  Com.  ▼.  Costello,  120Ma8B.  368  (1876) ;  33.  Phillips  v.  Middlesex  County,  127  Mass. 
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midsioii  was  made  may  be  auch  as  to  deprive  it  of  all  force  whatever.'*  The 
general  rule  is  that  unless  such  admissions  are.  closely  identified  with  the 
party  **^  or  expressly  ratified  by  him,^^  their  operation  will  not  be  extended  to 
other  cases,  by  implication.^^  It  follows  that  where  a  person  not  «ut  juris  is 
represented  in  court,  the  forma]  judiciaj  admission  made  for  him  by  one  acting 
iu  a  representative  capacity,  as  guardian  ad  litem^^  while  sufficient  for  the 
purposes  of  the  case,  will  not  affect  the  person  under  guardianship  in  another 
action.  Xor  will  such  an  admission  continue  to  operate  in  the  case  itself  after 
having  been  withdrawn."*® 

L'nnons  of  Consiruction, —  Judicial  admissions  should  receive  a  reasonable 
construction.^"  The  rule  has  even  been  stated  to  be  that  where  the  concession 
of  couiis^el  is  ambigiu>us,  its  meaning  should  be  determined  by  the  party  who 
made  it."**  Where  fair  play  requires  it,  as  where  reliance  has  justifiably  been 
placed  upon  a  concession,  it  may  be  construed  most  strongly  against  the  ad- 
mitting party.^^ 

§  S02.  [Admissions];  Form  of  Admissions.^ ^ — While  formal  judicial  admis- 
sions are  most  fre^iuently  made  in  writing,  as  in  confessions  of  judgment,** 
pleadings/^  stipulations/*  and  the  like,  the  admission,  though  formal,  may 
with  equal  effect  be  made  orally;  —  as  where  formal  proof  is  waived  in  open 
court,  ore  lenus,^'^  or  the  defendant  in  a  criminal  case  pleads  guilty. 


48 


§  603.  [Admissions] ;  Pleadings;  In  Same  Case —  The  all^ations  of  a  plead- 
ing are  considered,  (1)  as  constituting  the  issue  in  the  case  and  (2)  as  inde- 
pendently and  probatively  relevant,  i.e.,  as  furnishing  per  se  deliberative  facts 
from  which  inferences  may  rationally  be  drawn  and,  (3)  in  its  assertive  capac- 
ity, i.e.,  when  viewed  as  an  admission.*' 


262    11870),     Potter    v.    Ogden,    au^^a;    2 
Chamh.,  Kv.,  §  1241,  n   4,  and  cases  cited. 

34.  Dawson  v.  Schloss,  93  Cal.  194,  29  Pac. 
31  (1SS)2);  Adee  v.  Howe,  15  Hun  (X.  Y.) 
20  (1S78) ;  Weishrod  v.  Chicago,  etc.,  R  Co., 
20  Wis   419  (1866). 

35.  Waller  v  Worman,  3  L.  T.  Rep  (N.  S.) 
741   ( 1*^61) 

36.  Xichols,  etc.,  Co.  ▼  Jones,  32  Mo.  App. 
657  (1888). 

37.  Hardin  v.  Forsythe.  99  III.  312  (1880)  ; 
McKinney  v  Salem,  77  Ind  21.1  (1881)  ;  Cut- 
ler y.  Cutler,  9t4|>ra. 

3S.  Finn  v.  Hempstead,  24  Ark  111 
(1863)  ;  Hiatt  v.  Brookn,  11  Tnd  ."SOS  (1858). 

39.  Geraty  v  Xational  Ice  Co,  44  X  Y. 
Supp  659.  16  App  niv   174  (1897) 

40.  TTins.  it  will  not  he  assumed,  without 
•tronfff  reafton,  that  an  admi^ffion  hv  oounsel 
eovera  the  point  on  which   the  entire  case 


turns.  Hoffman  ▼.  Bloomsburg,  etc.,  R.  Co., 
143  Pa,  503,  22  Atl.  823  ( 1S91 ) . 

41.  Wright  V  Dickinson  (Mich.  18S0),  42 
X.  W.  849.  * 

48.  Scammon  ▼.  Scammon,  33  N.  H.  52 
(1856).  An  admission  may  be  construed  by 
the  acts  of  the  parties.  Akers  v.  Overbeck, 
41  X.  Y.  Supp.  382,  LH  Misc.  198  (1806). 

43.  2  Chamber  lay  no.  Evidence.  §  1243 

44.  Earnest  v.  Hoskins.  100  Pa  .'iSl  (H82). 

45.  Infra:  2  Chamh,  Ev.,  §§  1244  ef  »eq. 

46.  Tn^rn.  §§  514  et  aeq.:  2  Chamh.  Ev., 
§§  1261  et  seq. 

47.  Waldron  v  Waldron,  l.'JS  U  S.  .361, 
15  S.  Ct.  38.?,  .19  L.  ed   4.53   (ISO.-S) 

48.  Com.  V.  Avers,  115  Maw  1.^7  (1874^  : 
Meyers  v.  Dillon,  39  Or  581,  65  Pac.  867.  86 
Pac  814  (1901);  2  Chamb^  Ev.,  $  1243.  n. 
5«  and  cases  eltsd;  ise  jMtl^  9  fitta. 

49.  5^  discussion  of  the  difltinctiont  made 
in  2  Chamb.,  Ev.«  §  1244(. 
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§  MM.  [AdBUttions;  Pleadings];  Conttitating  the  hmt.^ — iTlxe  actual,  or 
constructive^^  admissions  contained  in  a  pleading,^^  so  far  as  determinative 
of  the  issuer,  are  without  probative  value. ^^  Such  allegations,  therefore,  can- 
not be  read  in  evidence  as  proof  of  faots.^^  It  is  in  this  sense  that  the  phrase 
'*  pleadings  are  not  evidence ''  is  true.  Thev  are  merely  part  of  the  pro- 
cedure of  the  trial  and  though  conclusive  until  changed  by  amendment  ^^  of  the 
issue,  puskiess  no  logical  or  probative  value.  This  issue  the  court  notices 
though  the  pleadings  are  not  formally  introduced  into  evidence. ^^  For  sim- 
ilar reasons,  no  u;$e  can  be  made  of  the  allegations  of  one  pleading  upon  the 
issue  raised  by  another,  though  the  latter  be  tiled  in  the  same  action.^^ 

§  505,  [AdmisaionB;  Pleadings];  BeUbeiative  Fkots,^^ — The  allegation  in  a 
pleading  may  throw  important  light  upon  the  good  faith  of  a  party.  The  fact 
that  a  particular  claim  or  denial  ^^  is  or  is  not  made  at  a  particular  time  may 
be  a  signiticaut,  independently  relevant  circumstance  in  itself  cousidered,^^ 
except  so  far  as  it  shall  appear  that  the  statements  are  substantially  the  work 
of  counsel.®* 

§  506.  [Admissions;  Pleadings];  ITie  as  AdmisnoiM.^^ — The  personality  of  a 
parry  may,  however,  shine  through  the  pleadings  ®^  in  the  form  of  a  definite 
t^tatement  of  fact,  apparently  asserted  for  no  controlling  forensic  reason  '*^  but 
relied  on  because  it  is  true  or  claimed  to  be  so  by  the  party  himself.**^  Declara- 
tions of  the  latter  class  are  evidentiary  in  an  assertive  capacity,  as  admissions 


50.  *i  Chamber  lay  ue.  Evidence,  §  1245 

51.  Lee  v.  Heath,  61  N".  J.  L.  250,  39  Atl 
729  (1897)  ;  Starkweather  v  Kittle.  17  Wend. 
(X  Y.)  20  (1837). 

5S.  Tlie  writ  may  be  regarded  as  a  pleading 
within  the  rule.  Southern  R.  Co.  v.  Mayes, 
113  Fed.  84,  51  C   C.  A.  70  (1902) 

M.  Colter  v.  Calloway,  68  Ind.  219  ( 1879) ; 
Shipley  v.  Reasoner.  87  Iowa  555.  54  N.  W. 
470  (1893)  ;  Holmes  v  Jonel»,  121  \.  Y.  461, 
466,  24  X.  E.  701  (1890);  2  Chamb.,  Ev.. 
§  1245,  n.  4.  and  cases  cited 

54.  Craig  v  Burris,  4  Pen  (Del.)  156.  55 
Atl   353  (1902) 

55.  Brooks  v   Brooks,  90  X   C   142  (1««4^ 

56.  Colter  v  Calloway,  supra:  Woodworth 
▼  Thompson.  44  Xeb.  311.  62  X  \V.  450 
(1895);  Holmes  v.  Jones,  supra. 

57.  Craig  v.  Burris.  supra:  Kimball  v  Bel- 
lows. 13  X.  H.  58  (1842);  Oattis  v.  Kilgo. 
128  X.  C.  402,  38  S  E.  931  (1901 )  ;  2  Chamb.. 
^.  jl  1245,  n  8.  and  cases  cited.  Tf  counsel 
^0  not  agree  as  to  the  construction  of  the 
pl^Adings.  a  question  of  law  .is  presented,  and 
it  hecomea  the  duty  of  th*'  coiirt  to  construe 
them,  to  determine   their   legal    eflTect   and 


meaning  and  to  instruct  the  jury  accordingly. 
Tisdale  v.  Delaware  &,  Hudson  Canal  Co,  116 
X.  Y.  416,  419,  22  X  E.  700  ( 1889).  Admis- 
sions are  to  be  taken  as  a  whole.  Hensel  v. 
HolFman,  74  Xeb.  382,  104  .N    \Y  603  (1905). 

5S.  2  Chamberlayne,  Evidence.  §  1246. 

59.  Roscoe  Lumber  Co.  v.  Standard  Silica 
Co.,  70  N.  Y  Supp.  1130.  02  App.  Div.  421 
(1901)  ;  Tisdale  v.  D.  &  H.  Canal  Co.,  supra. 

SO.  Infra,  §§  837  et  seq.;  4  Chamb.,  Ev., 
§§  2574  ei  seq, 

61.  Larry  v  Herrick,  58  N.  H.  40  (1876)  ; 
Baldwin  v.  Gregg,  13  Mete  (Mass.)  253 
(1847)  :  2  Chamb,  Ev.,  §  1246 

62.  2  Cliamberlflyne.  Evidence.  §  1247. 

63.  .Aultman  v.  Martin.  49  Neb.  103,  68  N. 
W.  340  (1896);  International,  etc,  R.  Co.  v, 
Mulliken,  10  Tex.  Civ  App.  663.  32  S.  W. 
152   (1895). 

64.  Howard  v.  Olenn.  85  Ga.  2.38.  USE. 
610,  21  Am  St.  Rep  156  (1890):  Sims  v.I^ 
Prairie  Mut  F.  Ins  Co .  101  Wis.  586,  77 
X.  \r.  908  (1899). 

65.  Johnson  v.  Zufeldt.  56  Wash.  fl.  164 
Pac.  '1132  (1909>;  Pence  v.  Sweenej,  S  Ida. 
181.  28  Pac.  413  (1891). 
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and  may  be  used  by  4e  opposing  party,®^  unless  otherwise  pnmfled  ^y  stat- 
ute,*^ on  any  is«ue  to  which  the  evidence  of  the  fact  stated  is  relevant.^**  Good 
faith  to  the  party  whose  declarations  are  used  requires  that  the  entire  t^tate- 
ment  be  introduced  in  evidence,  not  garbled  by  the  omission  of  qualifying 
declarations.*''*    This,  however,  is  the  limit  of  the  right. 

AdmintJiiratire  DetaiU, —  It  is  not  material  whether  the  declarant  is  plain- 
tfff  '*^  or  defendant;  *'  whether  the  statement  is  offered  on  the  original  or  any 
subsequent  '^  hearing  of  the  cause  or  on  pnx?eedings  in  an  appellate  cburt.^' 
Xor  is  it  important  whether  the  pleadin^rs  are  in  abatement'^''  or  in  bar  or, 
indeed,  whether  they  are  still  pleadings  in  the  case  at  all.'^ 

§  507.  [Admissioiis;  Pleftdingi];  In  Other  Cases;  Farmation  of  Iisue.'* — So 
far  as  the  declaration  in  question  has  been  made  on  account  of  its  desirability 
for  formulating  a  particular  issue,  the  statement  in  a  formar  pleading  is 
fundus  officio*''  and  of  no  further  procedural  validity  in  any  subsequent 


case. 


78 


§  608.  [Pleadings] ;  XTsc  as  Admissioiis.^ —  Unlike  its  procedural  effect,  the 
probative  element,  if  any,  contained  in  an  all^^ation  of  a  pleading,  is  inherent 
and  goes  with  it  under  all  circumstances,  subject  to  retraction**^  and  the  ex- 
planations of  inadvertence,  lack  of  knowledge  and  the  like.^^  The  formal 
judicial  admission  so  far  as  it  represents  the  actual  or  endorsed  statement  of 


•  ee.  Lynch  v  Chicago  &  A.  Ry.  Co.,  208  Mo. 
1.  106  S  \\.  68  (1907);  White  v.  Smith,  46 
X.  Y.  419  ( IH71 ) ;  J.indKay  v.  Dutton,  227  Pa. 
208,  75  Atl.  1006  (1910);  2  Chamb.,  Ev., 
§  1247,  n.  4,  and  caseH  cited. 

67.  Taft  V.  Fiske,  140  Mass.  250,  5  N.  E. 
621    (1885). 

68.  Miles  v.  Woodward,  115  Cal.  308,  46 
Pac.  1076  <lSft6):  Blackington  v.  Johnson, 
126  Mass  21  (1878) ;  2  Chamb.,  Ev.,  §  1247, 
n.  6,  and  cases  cited. 

69.  Granite  Gold  Min.  Co.  v.  Maginness, 
118  Cal.  1.31,  oO  Pac.  269  (1897);  Shrady  v. 
Shrady,  58  X  Y.  Supp.  546,  42  App.  Div.  9 
(1899) ;  2  CTiamb.,  Ev.,  §  1247,  n.  7,  and  cases 
cited. 

70.  Kankakee,  etc,  R.  Co.  v.  Horan,  131 
111.  288,  23  X  E.  621  (1800)  ;  Lee  v.  Heath, 
6l  N.  J.  L.  250,  30  Atl.  729  (1897)  :  Clemens 
V  Clemens,  28  Wis  637,  9  Am  Rep.  520 
( 1871 )  ;  2  Chamb.,  Ev.,  §  1247,  n.  9.  and  cases 
cited. 

71.  Farley  v.  CAfallev.  77  Iowa  531,  42 
X.  W.  436  (1889):  Breese  v  Graves,  73  X, 
\j  Siipp.  167,  67  App.  Div.  322  (1901):  2 
i  hjim)).,  Ev.,  8  1247.  n.  10,  and  cases  cited. 

7J.  Spnrlock  v.  Missouri,  etc.,  R.  Co^  125 
Mo.  404,  28  S.  W.  634  (1804). 


78.  Warder,  etc.,  Co.  v.  Willyard,  46  Minn. 
631,  49  X.  W.  300,  24  Am  St.  Rep.  2.>0 
(1891) ;  Folger  v.  Boyinpton,  67  Wis.  447,  30 
X.  W.  715   (1886). 

74.  Witmer  v.  Schlatter,  2  Rawle  (Pa.) 
3.59  (18.30) 

75.  Hastings  v.  Speer,  16  Pa.  Super.  Ct.  11" 
(1900). 

76.  2  Chamberlayne,  Evidence,  §  1248. 

77.  Starkweather  v.  Converse,  17  Wend 
(X.  Y.)  20  (18.37). 

78.  Boileau  v.  Rutlin,  2  Exch.  665  (1848) ; 
2  Chamb.,  Ev.,  §  124S.  n  3,  and  casen  cited. 
For  some  consideration  of  the  probative  effect 
of  the  claims  or  denials  made  in  plead inss 
as  bearing  upon  the  question  of  ^rood  faith, 
see  Admissions  by  Conduct,  infra^  §§  559  et 
aeq.;  2  Chamb.,  Ev ,  $$  1392  et  acq.:  see 
also,   I  505,  supra:  2  Chamb.,  Ev.,   f    1246. 

80.  2  Chamberlayne,  Evidence,  §§  1240- 
1251. 

81.  Perry  v.  Simpson  Waterproof  Mfg.  Co., 
40  Conn.  313  (1873) ;  Stowe  v.  Bishop,  58  Vt. 
498  (1886). 

82.  Smith  V.  Fowler,  12  Lea  (Tenn.>  16.1 
(1883);  Buzard  v.  McAnulty,  77  Tex.  .438 
(1890).  ^  .         ,  ' 
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the  party  himself  ^^  is  competent  in  auother  ease  as  an  extra-judicial  admis- 
sioiL  In  other  words^  a  pleading  may  contain  the  admission  of  the  party 
which  is  competent  in  any  subsequent  cause'**  when  properly  introduced  in 
evidence.*^  Under  these  circumstances,  a  statement  possesses  the  probative 
force  of  an  extra-judicial  admission  and  is  subject  to  the  rules  of  procedure  or 
canons  of  administration  applicable  to  statements  of  this  class. **^'  For  the 
same  pervasive  reason  that  a  party  is  accountable  for  his  statements,  it  is  held 
to  be  not  in  the  least  necessary  that  the  litigant  offering  the  declaration  should 
have  had  any  connection  with  the  suit  in  which  the  pleading  was  iildd.**' 

Condilions  of  Admi^biliiy, —  The  essential  conditions  of  admissibility  in 
case  of  a  prior  pleading  regarded  as  an  extra-judieial  admission  are  therefoi'e 
two.  (a)  The  utatement  offered  must  be  made  by  a  party  to  the  suit  in  which 
it  is  tendered.'*^^  ( b )  The  declaration  must  have  been,  when  originally  made, 
that  of  the  party  himself,  based  upon  his  personal  knowledge;  it  must,  in  some 
way,  to  use  a  common  but  expreasive  phrase,  "  be  brought  home  "  to  the  party. 
The  agency  of  counsel,  for  the  purposes  of  the  case  in  which  the  sJtatement  is 
made,  may  very  properly  bind  the  client  for  the  time  being,^'^  but,  outside  the 
case,  the  latter  is  affected  only  by  his  own  statements,  those  which  he  personally 
makes  as  and  because  he  believes  them  to  be  true  ^  or  which  for  the  same 
reason,  he  states  through  his  counsel.*** 

Civil  and  Criminal  Cases. —  It  is  not  material  that  the  pleading  offered  in 


SS.  Solari  v.  Snow,  101  ( al.  387,  35  Pac. 
KKH  (18S)4);  Long  v.  I^WHon,  7  Ga.  App. 
461.  67  S.  £.  124  (lUlO).  See  alBO,  Stone  v. 
(om.,  181  Mass.  438,  63  N.  fe:.  1074  (1902); 
Starkweather  v.  Conver««.  supra;  2  Chamb., 
Kv..  §  1249,  n.  3,  and  cases  cited. 

84.  Gardner  v,  Meeker.  169  IH.  40.  48  N.  E. 
o07  (1897);  Smith  v.  Paul  Bo.vton  Co.,  176 
Mass.  217,  57  N.  E.  367  (1900)  :  Paxton  v. 
State,  60  Keb.  763,  84  N.  W.  254  (1900)  ; 
Hutchina  v.  Van  Vechten,  140  N.  Y  115,  35 
N.  E.  446  (1893) ;  Limerick  v.  Lee,  17  Okl. 
l«5,  87  Pai!.  859  (1906);  2  Chamb.,  Ev., 
{  1240,  n.  4,  and  caaen  cited. 

S5.  Greenville  v.  Old  Dominion  Steamship 
Co.,  104  X.  C.  91,  10  »S.  E.  147  (1889);  2 
Cliamb..  Ev..  §  1249.  n.  5,  and  cases  cited. 

86.  Murphr  v.  Hindman,  58  Kan.  184.  48 
Pac.  850  (18»7):  Kich  v.  Minneapolis.  40 
Minn.  82,  41  N.  \\.  455  (1889)  :  \Miitcher  v. 
Morey,  39  Vt.  459  (1867);  Clemens  v.  Clem- 
«».  9upra;  %  Chamb.,  EV.,  g  1249.  n.  6,  and 
<?ties  cited. 

87.  Booth  V.  Lenox,  45  Fla.  191,  34  So.  566 
«1903);  Kirkpatrick  v.  Metropolitan  St.  Hy. 
Co..  211  Mo.  68,  109  S.  W.  682  (1908)  ;  Floyd 
T.  Kulp  Lumber  Co.,  222  Pa.  257,  71  Atl.  13 


( 1908)  ;  2  Chamb.,  Ev.,  §  1249,  n.  7.  and  cases 
cited.  That  the  pleading  was  tiled  in  a  dif- 
ferent jurisdiction  is  not  regarded  as  mate- 
rial. Kirkpatrick  v.  Metropolitan  St.  Ry. 
Co.,  9upra. 

88.  Infra,  §§  533  ei  aeq.:  2  Chamb.,  Ev.. 
§§  1310  et  aeq. 

89.  Ayres  v.  Hartford  F.  Ins.  Co.,  17  Iowa 
176,  86  Am.  Dec.  553  (1864):  Dowxelot  v. 
Hawlings,  58  Mo.  75  (1874). 

90.  Duff  V.  Duff.  71  Cal.  51.3,  12  Pac.  570 
(1886)  ;  fague  v.  John  Caplice  Co.,  28  Mont. 
51,  72  Pac.  297-  (1903);  Cook  v.  Burr.  44 
N.  Y.  156  (1870)  ;  2  Chamb.,  Ev.,  §  1250,  n. 
3,  and  cases  cited. 

91.  Johnson  v.  Russell.  144  Mass  409,  11 
N.  E.  670  (1887)  It  follows  that  a  party's 
judicial  admissions  do  not  bind  his  codef end- 
ant,  in  another  case.  McDermntt  v.  Mitchell, 
47  Cal.s249  (1874):  Lunday  v.  Thomas,  26 
6a.  537  ( 1858) .  That  they  must  be  clear  and 
definite,  upon  knowledge  f Martin  v.  Camp- 
bell. 11  T^ich.  E(i.  (S.  C.)  205  (1860)1  and  not 
proceed  from  information  and  belief  [New 
lork  V.  Fay,  53  Hun  553.  6  N.  Y.  Rupp.-400 
(1889)]  is  established  also.  2  Cluimb.,  Ey., 
§  1250,  m  7,.. and  cases  dted. 


§§  509-511  Admissions:  Judicial.  3^ 

a  civil  case  was  originally  filed  in  a  criminal  prosecution,^*  although  the  ^pleas 
of  guilty  ^^  or  nolo  contendere  ^^  more  closely  resem:ble  admissions  by  conduct^* 
and  are,  in  effect,  merely  circumstantial  evidence,  not  relerant  upon  a  subse- 
quent trial. 

§  609.  Code  Pleading.»«—  The  svstem  of  ''  Code  pleading,"  so  called,  bv 
the  close  assimilation  of  its  rules  to  those  of  equity  has  materially  affected 
the  relative  importance  of  the  rules  of  equity  and  common  law  pleading, 
at  the  expense  of  the  laiter.  Under  such  a  system  the  allegations  of  the  pleadcn 
more  particularly  those  Contained  in  the  answer,'*^  may  well  be  more  readily 
regarded  as  requiring  leas  of  the. technical  skill  of  counsel  and  correspomiiugly 
more  of  the  actual  knowledge  and  statement  of  the  party. ^**  The  most  obvious 
effect  of  the  adoption  of  equity  instead  of  common  law  pleading  for  use  in  jury 
trials  is  to  increase  the  j&eld  of  evidence  in  the  case  of  pleadings,  at  the  expense 
of  that  of  procedure,  making  the  allegatioi^s  ^  a  pleading  of  comparatively 
trifling  effect  in  formiing  an  issue,  when  compared  to  their  operation  as  admis- 
sions.^** 

§  610.  [Pleadings] ;  Law  and  Equity.'-^  The  probative  quality  of  the  state- 
ment being  inherent,  and  independent  of  particular  conditions,  other  than 
that  it  should  have  been  made  by  a  present  party,  it  is  immaterial  that  a  state- 
ment tendered  in  an  action  at  law  was  originally  made  in  a  bill  in  equity,^ 
answer  in  chancery^  or  other  equitable  pleadings,*  or  that  the  admission 
offered  in  a  trial  in  equity  was  originally  made  in  the  pleadings  of  an  action 
at  law. 

§  611.  Equity  PleadiAgs;  Answer. s—  An  answer  to  a  bill  in  equity  presents 
the  personal  actual  admissions  of  the  party,  in  contradistinetion  to  the  con- 
structive admfssion  of  the  common  law  in  failing  to  deny  the  allegations  of  the 
previous  pleading.  The  statement*  contained  in  the  sworn  answer  of  the  de- 
fendant have  therefore  been  customarilv  received  as  his  admissions,  as  that 
term  is  understood  in  the  law  of  evidence.®  The  rule  is  the  same  whether  the 
bill  was  for  relief  or  discoverv.*^ 

92.  Birchard  v.  Booth,  4  Wi«.  67  (1885).  Bu«ard  v.  McAnulty,  77  Tex.  438,  14  S  W. 

98*  Young    V     Copple^    52    in.    App.    547  138  (1890);  2  Chamh..  Ev.,  §  125»,  ft.  Land 

USO.'M;  State  v.  Bowe,  61   Me.  171   (1873);  cases  cited. 
2  Chamb,  Ev.,  §  1251,  n  2,  and  canefi  cit«l.  8.  Printup  v.  Patton.  91  Ga.  422   n8fl3); 

94i  White  v    Creamer,   175  Mass.  567,  56  Badclyffe  v.  Barton,  161  Mass.  327   (IS04). 
X.  E   832  (1900) :  State  v.  LaRose,  71  N.  H.  4.  Lowney  v  Perham,  20  MjP.  236  (184IK 

435.  52  Atl.  043  (lfl02).  5.  2    Ihamberlayne,     Evidence.    §§     1264, 

95.  Infra,  §§  M9  et  aeq  :  2  Chamb.,  Ev.,  1255. 
1302  et  seq.;  see  pott,  S  525a.  '  6.  Rohhins    t.    Biitler,    24    111.    3^7.    427 

96.  2  Chamherlayne,  Evidence,  §  1252.  (I860):   Broadiip  v.   Woodman,  27  Ohio  JH 

97.  Boots  V.  Canine,  94  Ind.  408  (1883).  .553  (1875)  ;  2  Chamb.,  Ev.,  §  12.54»  n.  l^aiid 


.  Td.  casen  cited. 

.  2  Chamb.,  Ev.,  §  12.12  7.  .Tiidd    y.   Gibb*,    3   Gray    (Mass.)    539 

1.  2  Chrtmlier1»rne.   Ki'idence.  ?   125.r  (1856). 
9.  Callan  v.  McDaniel,' 72  Ala,  96  (1882); 
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Bill. —  It  is  natural  that  statements  in  bjllfi  pjf  equity,  whi^  4r^;  jpaoat  often 
the  work  of.  counsel,  are  doemed  of  less  probative  value,®  than,  those  coJitained 
in  the  answer  **  which.  U  more  directly  moulded  by  inforpaatiop  derived  di- 
nectlv  from  the  client-  The  bill. in  equity,  while  at  Jirst  regardedjin  much  the 
i?aiue  light  as  the  answer^/"  and  couscjqiiently  ascpnt^iiiiiMgi  stateniients  avail- 
able as  the  admissions  oi  the  <romplainant,  became,:  ,with  the  growth  of  equity 
practice,  subject  to  a  radical  change.  JborQial  and  compr^hem»ive  chai;ges,  not 
iu  fact  known  to  be  true  or  relied  on  by  the  complainant  as  actuiilly  existing 
were  gravely  aavanced  with,  limitations  imposed,  not  by  the  knowledge  or 
eoubcience  of  the  client  but.  by  the  ingenuity  and.  resourcefulness  of  his  eoun* 
seV^  With  uu  semblance  of  fairness  could  such  a  pleading  be  he)4  to  contain 
the  personal  admission  of  the  complainant*^    . 

§  512.  [Pleadings] ;  State  and  Federal  Courts.—-  Statements  used  in  a  plead- 
ing in  a  federal  court  may  do  service  as  admissions  in  a  state  court  and  the 
reverse  is  equally  true.^^ 


§  513.  [Pleadings];  Superseded  or  Abftiidoaed;  Evidenoe  Bejeoted.^^ — While 
a  party  is  no  longer  bound  by  pleadings  which  have  been  superseded  by  amend- 
ment, or  otherwise,  as  pleadrngs  in  the  case  ^*  he  is  still  affected  bv  the  state*- 
ments  contained  in  them  ^^  as  extra-judicial  admissions,^^  »80  far  as  they  can 
fairly  be  considered  as  being  his  own.^*  Many  important  consideraticms  have 
iutluenced  certain  courts  to  hold  that  except  where  some  special  connection  ^® 
has  been  shown  to  exist  between  a  party  and  a  superseded  ^'^or  abandoned  ^* 


8.  Miller  v.  Chrisman,  25  111.  260  (1361)  : 
Rankin  v  Maxwell,  t  A.  K.  MRr«h  (Kj.) 
488.  12  Am.  Dec.  4U   (1820). 

9.  Doe  V  Steel,  3  Campb.  115,  1,3  Rev.  Rep. 
768  (IRin. 

10.  Snmv  V.  Phillip*,  1  Sid    220   (1665). 

11.  Adama  v.  McMillan.  7  Port  (Ala.)  73 
(1838) ;  Rankin  v.  Maxwell,  $Hpra;  2  Chauil>., 
E? ,  §  125.5.  n.  4.  and  cawfi  cited. 

12.  Lamar  v.  Pearre.  !»0  Ga.  .377,  USE. 
92  (1892):  Elliot  v.  Haj-den,  104  Mans.  180 
(1870).:  2  Chamb.,  Ev ,  §  1255.  m  5,  and  casea 
cited.  CONTRA  t  Scbmia^eHr  v.  Beatrie,  147 
111.  210.  35  N.  K.  52.-I  i  l.«n3) . 

18.  Kankakee,  etc..  Rr.  Co.  v.  Horan.  131 
111.  288,  23  N.  E.  6-21   ( VSftO)  ^  2  Chamb..  F-  ^ 
!  1256. 

14.  2  Chamberlayne,  Evidence,  §$  1257- 
1260. 

15.  Boot«  V.  CaTiine.  »4  Tiid.  408  (1S88>; 
Woodworth  v.  Thompson,  44  Xeb.  311,  62  N. 
W.  450  (1805):  Strons  v.  Dwiffht.- 11  Abb. 
Pr,  N.  S.  (X.  Y.)  310  (1871) ;  2  Chamb.,  Ev., 
{  1257,  n.  1.  and  caaea  cited. 

10.  Bartlow  v.  Chicago,  etc.,  R,  Co.,  243  111. 


332,  90  N.  E.  721  (IDJO)  ;  Meriwether  ^, 
Publiahars:  Geo.  Knapp  &  Co-  224  Mo.  617, 
123  S.  W.  1100  (loop)  :  Fogg  v.  Edwarda,  26 
Hun  (X.  Y.)  90  (1880);  2  Chamb.,  Ev.,  § 
1257,  n.  2,  and  casea  cited. 

17.  :McG!onald  v.  Xii;grent,  122  Iowa  651,  89 
-\.  W.  506  (1004).;  Watt  v.  Miaeouri,  K.  &  T. 
Ry.  Co.,  82  Kan.  458,  108  Pac  811  (1910); 
O'Connell  v  K.  C  King  A.Son.  26  R.  I.  544, 
59  Atl.  026  (1905);  2  Chamb.,  Ev..  §  1257, 
n.  3«  and  caaea  cited, 

18.  Buma  v.  'MaHjbT^  43  Minn.  161.  46  X. 
W.  3  (1800);  Southern  Pac  Co.  v.  WeUing- 
ton  (Tex.  Civ.  App.  1900),  57  S.  W.  866; 
2  Cha!r4b .  Ev.,  §  1257,  ii.  4,  and  caaea  cited. 

19.  Pfiater  v.  Wade.  60  Cal.  133,  10  Pac 
360  (1886):  Barrett  v.  Featheratone,  89  Tex. 
567,  35  a  W.  11,  36  S.  Wt  245  (1896). 

aO.  Mi  lea  r.  Woodward.  115  Cal.  308,  46 
Pac.  1076  U806)  :  Cdrley  v.  McKeacr.  9  Mo. 
App.  as  O^^O) :  2  Chamb.jEv.,  g  1257,  n.  12, 
and  caaea  cited. 

81.  Murphy  v.  St.  -Lou!fl«  etc.,  H.  Co.,  91 
Ark.  159,  m  S.  W.  636  {1909);  McDonald 


§  513  Admissions:  Jcdtciai..  870 

pleading,  bis  statements  contained  in  them  will  not  affect  him;  —  either  in  the 
same  case,^"  or  on  a  retrial  of  it,  or  in  any  other  judicial  proceeding.^^ 

Evidence  Admitted. —  Other  weighty  considerations  have  induced  other  tri- 
bunals to  hold  that,  unless  the  party  objecting  to  the  contemplated  use  of  bis 
statement  can  affirmatively  show  not  only  that  be  did  not  autliorize  it,^**  and 
that  he  never  informed  his  legal  adviser  to  the  effect  which  the  latter  has 
pleaded,^*  but,  further,  that  he  at  no  time  knew  that  the  latter  had  pleaded  as 
he  has  actually  done,^^  the  allegations  of  the  former  pleading  will  be  received 
as  the  admission  of  the  party,^*  to  be  gi\en  such  weight  as  the  jury  may  see  tit 
to  accord  it.^*  The  statement  is  admissible  against  the  party  even  when 
offered  in  another  case.*** 

Minor  Details. —  It  is  not  material  that  the  pleading  in  question  has  been 
removed  from  the  files  '*"  or  has  not  been  tiled  at  all,  provided  a  tinal  deternii- 
iiation  to  <lo  so  has  been  reached ;  ^*  nor  what  disposition  was  made  of  the  casc.*^- 
The  siiperseded  or  amended  pleading  in  one  of  two  ways:  (1)  as  an  admission 
of  the  party,  tending  to  prove  the  fact  asserted  or  (2)  as  a  fact,  the  existence 
of  which  is  inconsistent  with  his  present  posit iou.^^^ 

Verification  hy  Oath,  Etc. —  In  general,  in  any  form  t)f  proceeding,  the  fact 
that  a  party  has  seim  tit  to  swear  to  the  truth  of  certain  all^ations,^^  or  to 
verify  them  by  his  signature,'^"  tends  to  show  that  the  statements  are  made  upon 
the  personal  kuowledge  or  responsibility  of  the  party.     When  an  unveriticnl 

V.  Nugent,  iupra;  2  Chamb.,  Ev.,  §   1257,  n.  App.  Div.  322  (IftOl)  ;  2  Chamh.,  Ev..  §  12.">rt, 

13,  and  caii«s  cited.  n.  7,  and  cases  cited 

22.  Mahoney  v.  Hardware  Co..  19  Mont.  28.  Willia  v  T<>/er,  44  S  C.  1,  21  S.  E 
377,  48  Pac.  545  (1897)  617   (1894). 

23.  Demelman  v.  Burton,  176  Mans.  363.  29.  Meriwether  v.  PuhliKlieni,  etc.,  aupra. 
67  X.  E.  665  (1!HM));  Woodworth  v.  Thomp-  For  the  reasons  upon  which  these  decisions 
son,  aupra:  Kolger  v.  Boyington,  67  Wis  447,  are  based,  see:  2  Chatnh.,  Ev..  §  125«,  note« 
30  N.  W.  715  (1886);  2  Chamb..  Ev.,  §  1257,  1,  2,  3;  Boots  v.  Canine.  8upra:  Keller  v 
n.  15,  and  cases  cited.  For  a  statement  of  Morton,  117\.  Y.  Supp  200.  63  Misc.  340 
the  considerations  which  have  influenced  the  (1909)  -.  Fol^r  v.  Boyinton.  supra. 

courts,  see:     2  Chamb..  Ev ,  §  1257.  and  cases  80.  Daub  v.  Eny:lel>ach.  109  III.  267  (1«84). 

cited  in  notes  5-10:   Wene^nir  v.  Bollenbach,  81.  Matson  v.  >felchor.  42  Mich.  477.  4  N 

180   III    222,  64   N.   E.    192    fl899);   Taft  v.  W.  200   (1880). 

Fiske.  140  Mass.  250.  5  X    E  621   (1885).  82.  Starns  v   Hadnot.  45  La.  Ann.  31^.   12 

24.  Anderson  v.  McPike,  86  Mo.  293  So.  561  (1893^  :  Cordon  v.  Parmelee,  2  Allen 
(1885);    Calloway   v    Antonio,   etc,   K.   Co.  (Mass  )  212  (1801). 

(Tex    Civ    App.  1903).  78  S.  W.  .32  83.  in  re  OVonner.  118  Cnl    69,  50  Pac    4 

25.  Calloway  v.  Antonio,  etc.,  K.  Co..  (1897):  Folper  v.  Boyinton.  67  \Vi»  447.  30 
syipra.  N    W.  715  (1880)  ;  2  Chamb..  Ev..  §  1259.  n 

26.  f(f.     See  also,    lialdwin  v    SIddons.  46  4,  and  casen  cited      A  statute  may  lie  such  in 
Ind.    App.    313,  92   X.   E    349    (19T0):    Bcr-  terms  as  to  exclude  their  use" for  purpcwses 
nard  v   Pittjsburjr  Coal  Co..  137  >Tich.  279.  11  even  of  impeachment.     Taft  v.  Fi-ike.  nnpra 
Detroit  T,e?  X.  246.  100  X  W.  396  (1904)  84.  Solomon  R.  Co    v.  .lone*.  30  Kan. '601. 

27.  O'ConnorV  Ef»tate.  118  Cal.  69,  50  Pac.  2  PaC,  657  (1883^:  Pope  v.  Alli«.  115  V  S. 
4  (1897)  :  Alabama  M.  W.  Co.  v  Oiiilford,  363  (1885)  :  2  Chamb..  Ev ,  §  1260.  n  2.  and 
114  Ca    «27.  40  S  E    794   (1902>:  WaWef  v  fase^  cited. 

^Vear.   141    Mo    443.   42  S.   W.  928    (1^97)  35    Centrnl  Bndije  Corp.  v  LoweU.  1.^  Orav 

Breese   v    Craves,   73   X.    i.   Supp.   167,  67       (Mass.)   106  (1860);  Cook  v.' Barr,  44  X.-  Y. 
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pleading  is  offered;  the  tendency  of  modern  decisions  i^  4o  reject  the  evi- 
dence/'*** 

§  514.  Formal  Judicial  Admissions;  Form  of  Admission;  Stipulations.^? — 
Stipulations  may  cover  a  variety  of  subjects,  by  way  of  waiving  proof ''^  and 
whuu  executed  within  the  professional  function  of  the  attorney  ^^  bind  the 
client,  in  the  case  where  tiled,  or  any  rehearing  of  the  cause,^"  unless  entered 
into  for  some  special  and  temporary  purpose,^^  or  specifically  limited  so  as  to 
possess,  by  express  terms,  a  different  effect. ^^  Xo  limitation,  however,  is 
implied.''^  Stipulations  may  be  effectively  made  at  any  time  during  the 
course  of  the  employment  of  the  attorney  who  executes  them,  either  before  ** 
or  after  the  jiuning  of  issue. 

In  Other  Cases. —  When  a  **  case  stated  ''  or  other  declarations  of  a  stipula- 
tion are  offered  as  admissions  of  the  litigant  ■*^  in  any  case  other  than  that  in 
which  the  agreement  was  made"***  or  in  the  same  case  after  it  has  been  with- 
drawn,"*^ admissibility  is  to  be  determined  bv  ^he  test  whether  the  statement  is 
a  personal  declaration  of  the  party  himself,^^  or  made  by  his  counsel  under  the 
client's  inmiediate  direction,'***  as  and  because  it  was  tnie.'*^"  Otherwise,  it 
will  be  rej(»cted  when  offered  in  evidence  in  a  subsequent  case.'*'  The  statement 
may  he  explained,  qualified  or  ctmtrolled  by  the  party  at  all  times. ^^ 

jS  515,  Informal  Judicial  Admissions/'^^ —  Under  the  general  denomination  of 
infonnal  judicial  admissions  may  be  grouped  statements  of  probative  or  res 
gestae  facts  made  by  a  party  in  course  of  prcweedings  in  court,  as  a  witness,  a 
deponent,  an  affiant  or  in  any  similar  connection.*"*  They  are  classed  as  judi- 
cial simply  bocauso  made  in  the  course  of  judicial  proceedings  by  one  who  was 

136  (18701  ;  2  Chamb.,  Ev.,  §  12fiO.  n.  3,  and  40  Conn.  313   (1873)  ;  Luther  v.  Clay,  supra. 
cnHw  cited.  43.  Luther  v.  Clay,  supra ;  Central  Branch 

86.  Delaware  County  Com'r«  v:  Diebold  S.  Union  Pac.  R.  Co.  t.  Shoup,  supra. 
A  L  Co..  133  r.  S.  473,  4«7,  10  S.  1 1  3i»0  44.  Jones  v.  Clark,  37  Iowa  586   (1873). 

'iSttOi.  46.  Elting  v.  Scott,  2  Johns.    (X.  Y.)    157 

37.2    Chamberlayne,    Evidence,    §§    1261,  (1807). 
1262.  46.  Luther  v.  Clay,  supra:  laabelle  v.  Iron 

88.  Lnther  v.  C\siy\  100  (ia.  236.  28  S.  E.  Cliff*  Co.,  67  Jklich.  120,  23  N  W.  613  (1886). 
46.  .30  L.  n    A.  05   nS06).  47.  King  v   Shepard,  105  Ga.  473,  30  S.  E. 

89.  Pre^twood  v.  Wataon.  Ill   Ala    604,  20  6.34   (1808). 

So.  600   (1.80.5)  :   Virjjinia -Carolina  Chemical  48.  iBabelle  v.  Iron  Cliffs  Co.,  supra. 

Co   V.   Kirven.    130   X.   C.   161,   41    S.   K    1  49.  Id.:  XichoU  v.  Jones,  32  Mo.  App.  657 

nft02):  2  Chamb.,  Ev.  §  1261.  n  2.  and  cases  (1888):    Elting  v.   Scott,  supra:  2  Chamb., 

cited.  E\.,  §  1262.  n    5,  atid  cases  cited. 

40.  /(/.;  Central  Branch  i  nion  Pac.  P.  Co.  50.  Hart's  Appeal,  8  Pa.  32   (1848). 

^    Shoup,   28    Kan.    304.   42    Am.   Kep.    163  61.  Elting  v.  Scott,  supra:  Hart's  Appeal, 

Hftfri):  Gallatfher  v.  McHride,  66  X    J    L.  svpra :  2  Chamb.,  Ev.,  §  1262,  n   T.  and  cases 

360.  40  .Atl.  582  ( 1001 )  ;  2  Chamb  ,  Ev..  1261,  cited 
n  3.  and  cases  cited.  52.  King  v.  Shepard.  supra:  City  of  De- 

41.  Central   Branch   ITiiion   Pac.   B.   Co.  v.  troit  v.  C.  H    Little  (\).,  146  >^ich.  .^73,  109 
^mv.  supra.  N.  W.  671,  13  Detroit  Leg.  N.  803  (1906).' 

48.  Perry  v.  Simpson  Waterproof  Mfg.  'Co., 
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then  a  party  to  the.  latter.^^  Where  the  declarant  is  not  a  party  to  the  pending 
proceedings,  as  where  a  witness  gives  his  testimony  in  the  case,^  they  may  be 
received  as  admissions,  so  far  as  they  relate  to  a  probative  or  res  gestae  fact, 
In  any  case  where  the  declarant  is  himself  a  party  but  not  as  judicial  admis- 
sions, informal  or  otherwise.^ ^ 

Prohatire  Force. —  As  between  formal  and  informal  judicial  admissions  the 
eflFect,  for  the  purposes  of  the  trial  in  which  they  are  made,  is  determined  by 
procedure.  When  the  attempt  is  made  to  use  them,  in  another  cause,  as  extra- 
judicial admissions  the  difference  in  probative  force  is  entirely  one  of  logic.*® 
In  the  case  in  which  it  is  given,  the  iuformal  judicial  admission  is  accorded  by 
procedure  the  force  of  a  levamen  prohationis,  the  quality  of  prima  facie  proof 
shifting  the  burden  of  evideuce.  In  subsequent  cases,  it  is  available  only  so 
far  as  it  appears  to  have  been  connected  with  the  party  himself,  in  his  pers<mal 
capacity  rather  than  constitute  the  technical  wcirk  of  counsel.  Even  in  cases, 
as  oral  testimony,  where  the  admission  may  fairly  be  regarded  as  the  statement 
of  the  party,  the  probative  force  will  be  largely  affected  by  considerations  as  to 
the  degree  of  deliberativeness  employed  and  the  like.'^^ 

Adoption  by  Party;  Oral  Evidenre, —  A  party  may,  in  offering  the  testi- 
mony of  a  third  person,  so  affirm  the  tnith  of  its  statements  as  to  adopt  them 
as  his  own.  They  thereupon  become  competent  as  his  admisssions,**^  and  may 
be  used  as  such  in  a  subsequent  suit.  This  is  equally  true  whether  the  testi- 
mony is  oral  or  in  writing.^ ^  In  general,  by  calling  a  witness  to  prove  a  par- 
ticular fact,  a  party  impliedly  asserts  merely  its  existence.^^  Only  when  the 
witness  testifies  as  desired  by  the  party  calling  liim  may  his  statement  be  re- 
garded as  an  admission  of  the  party.  Where  the  proponent  distinctly  repudi- 
ates the  statement  of  the  witness  in  whole  or  in  part  ^^  or  the  latter  volunteers 
statements  not  germane  to  the  subject  on  which  he  is  called,  or  digresses  to 
other  subjects,  the  party  is  not  affected  by  the  repudiated  or  unexpected  state- 
ments either  by  their  being  used  against  him  in  that  case,  or  by  their  employ- 
ment in  any  subsequent  proceeding.^*^ 

Written  Statements.-^  Aa  to  written  declarations,  e.g.,  a  deposition  given 
by  a  third  person  in  favor  of  a  party  and  offered  by  him  in  evidence,  the  litigant 

• 

63.  2    Chamberlayne,    Evidence,    §§    1263-      Am.  Dec.  62S  (1831) ;  Rich  v.  MinneapoH^,  40 
1267.  Minn.  82,  41  X.  W.  4.5.5    (1889);   2  Chamb., 

54.  S«e  Dowie  v.  DriscoU,  203  111.  480,  68      £v.,  §  1264,  n.  1,  and  cases  cited 

N.  E.  56   (1903).  59.  Houston  v.  Chicago,  etc.,  Ry.  Co.,   118 

55.  Jones  v.  Dipert,  123  Ind.  594,  23  N.  E.      Mo.  App.  464,  94  S.  W.  .560  (1906). 

944   (1889);  Mercer  v.  King,  13  Ky.  L.  Rep.  60.  State  v.  Gilbert,  36  Vt.   145    (1863) : 

429  (1891).  Richards  v.   Morgan,    10  Jur.    (N.   P.)    559, 

56.  Wheat   v.    iSummers,   13   111.   App.   444      564   (1864). 

(1883) ;  Padley  v.  Catterlin,  64  Mo.  App.  629  61.  Richards  v.  Morgan,  supra. 

(1896);  Tooker  v.  Oorm^r,  2  Hilt.   (X.  Y.)  69.  Id.:  2  Chamb.,  Ev.,  §  1265,  n.  3,  and 

71   (1858) ;  2  Chamb.,  Ev.,  §  1263,  n.  5,  and  cases  cited. 

cases  cited.  63.  Richards  v.  Morgan,  supra. 

57.  2  Chamb..  Ev..  §  1263,  n.  6.  64.  Wilkins  v.  Stinger,  22  Cal.  232  (1863)  ; 

58.  Parsons  v.  Copeland,   33  Me.   370,  54  Martin  v.  Root,  17  Mass.  222  (1821). 
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is  affected  by  its  atatementsy  ia  the  aame  or  a  subsequeiit  stnt ;  ^'  nojfc.  by  all 
which  the  deponent  sees  fit  to  say,  but  })j  such  statements  a3  the  party  haa 
used  for  his  own  account,  as  part  of  his  ease,  adopting,  by  using  them,  in  a 
sense,  as  his  own.*** 

Depositions. —  Depositions  made  by  others  to  which  a  party  accords  no 
actual  or  implied  personal  assent  ^^  do  not  affect  him. 

§  516.  [Informal  Judicial  Admissions];  Form  of  Admissions;  Oral;  Testimony 
by  Party .'^^ —  Statements  contained  in  the  evidence  given  by  a  party  as  a  wit- 
ness or  adopted  by  him  "*  are  primary  in  their  nature  ^^^  and  constitute  in- 
formal judicial  admissions  which  affect  the  party  not  only  in  the  trial  where 
given  but  in  any  other  hearing  of  a  suit*^^  even  upon  appeaU^  Such  declara- 
tious  are  equally  competent,  unless  the  matter  is  regulated  otherwise  by  stat- 
ute,'^ in  a  subsequent  case,^*  and  although  the  parties,  except  the  original 
declarant,  are  different  in  the  two  actions.'* 

Criminal  Cases. —  Apart  from  considerations  of  voluntariness  in  statement  ^" 
or  the  privilege  against  self-incrimination  "^  elsewhere  consideried,  the  defend- 
ant in  a  criminal  case  may  properly  make  admissions  of  an  informal  judicial 
nature  in  connection  with  his  testimony  before  a  judical  tribunal,^®  to  the  same 
effect  as  in  civil  cases,  although  all  such  evidence  has  been  excluded  by  statute 
in  certain  jurisdictions.^* 


65.  Richards  v.  Morgan,  8upra. 

66.  Id.;  2  Chamb.,  Ev.,  §  1266,  n.  2,  and 
cases  cited. 

67.  2  Chamb.,  Ev.,  §  1267;  Hallett  v. 
O'Brien,  1  Ala.  585  (1840h  Hovey  v.  Hovey, 
9  Mass.  216  (1S12). 

68.  2    Cbamberlayne,    Evidence,    §§    1268- 

a27o.  '       • 

69.  Beeckman  v.  Montgomery,  14  N.  J.  £q. 
106  (1861). 

70.  Matthews  v.  Story,  54  Ind.  417  (1876). 
The  admisHon  ia  competent  though  the  wit- 
ness is  present  in  cpurt  and  the  opposite 
party  has  a  right  to  compel  him  to  testify. 
Buddee  v.  Spangler,  .12  Colo.  216  (188^): 
German  N'at.  Bank  v.  Leonard,  40  Neb.  676 
(1894);  Mc Andrews  t.  Santee,  57  Barb.  (N. 
Y.)  193  (1869) ;  2  Chamb.,  Ev.,  §  1268,  n.  2, 
and  cases  cited. 

71.  Wiseman  v.  St.  Ijoiiis,  etc.,  R.  Co.,  .^0 
Mo.  App.  516  ( 1888)  ;  Stembach  v.  Friedman, 
78  N.  Y.  Supp.  318,  76  App.  Div.  418  (1902). 

7a.  Chase  v.  Debolt,  7  111.  371  (1845); 
Stwnmler  v.  City  of  New  York,  179  N.  Y. 
473,72  N.  E.  681   (1904). 

7S.  Com.  ▼.  Ensign.  40  Pa.  Super  Ct.  167 
(1909);  Daly  v.  Brady,  69  Fed  285  (t80^). 
A  9triet  conMirucHom  will  be  applied  to  iiuch 


a  limitation  upon  the  admissibility  of  gen- 
erally accepted  evidence.  Dusenbury  v.  Dus- 
enbury,  63  How.  Pr.  (N.  Y.)  349  (1882); 
Lapham  v.  Marshall,  3  N.  Y.  Suppw  601,  51 
Hun  36   (1889). 

74.  White  v.  CoHins,  90  Minn.  165,  95  N. 
W.  765  (1903);  Stembach  v.  Friedman, 
tiupra;  Com.  v.  Ensign,  supra;  La  Flam  v. 
Misflisquoi  Pulp  Co.,  74  Vt.  126,  52  Atl.  526 
(1902);  2  Chamb.,  Ev.,  §  1268,  n.  6,  and 
cases  cited. 

75.  Tooker  v.  Gormer,  2  Hilt.  (N.  Y.)  71 
(1858). 

76.  Hardy  ▼.  U.  S.,  186  U.  S.  224,,  22  S. 
a.  889,  46  L.  ed.  1137  (1901);  People  v. 
Johnson,  I  UTieel.  Cr.  (N.  Y.)  193  (1828); 
2  Chamb.,  Ev.,  §  1269,  n.  1,  and  cases  cited. 

77.  Infra,  $f  597  et  seq.;  2  Chamb.,  Ev., 
§$  1540  et  $eq. 

78.. State  v.  Miller,  35  Kan.  328,  10  Pac. 
865  (1886);  People  v.  Banker,  2  Park.  Cr. 
(N.  Y.)  26  (1823)  ;  State  v.  Rowe.  98  N.  C. 
629,  4  8.  E.  .'506  (1887);  2  Chamb.,  Ey., 
§  1269,  n.  3,  and  cases  cited. 

79.  Kirby  v.  Com.,  77  Va,  681,  46  Am.  Rep. 
747  (1883)  ;  State  v.  Hall,  31  W.  Va.  506i,  7 
fo.  E.422  (1888).. 
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'  Committing  Magistrc^tes,  Inferior  Courts,  etc.,  are  within  the  rule. 
Where  the  statement  is  a  voluntary  one,  the  accused  may  mahe  valid  admia- 
sions  before  a  grand  jury.'*^  The  court  may  tave  been  the  one  in  which  a 
former  trial  of  the  declarant  took  place.**-  The  statement  may  have  been 
originally  made  by  the  present  party  on  a  trial  of  an  indictment  against 
another.^*' 

Ciril  and.Crimuial  Caseii, —  The  adpiissions  of  accused  used  in, a  criminal 
case  may  have  been  originally  made  in  a  civil  proceeding,*'^  inehidiiig  those  for 
divorce,***  or  in  l)ankruptey.***'' 

How  Tedimony  May  Be  Proved. —  The  admissions  of  one  accused  of  crime 
may  be  proved  by  parole.  Should  the  magistr^ite  certify  that  the  accused  de- 
clined to  answer,**^  the  actual  testimony  may  dtill  A)e  proved  by  those  who 
heard  it.  A  civil  pleading,  however,  filed  in  a  civil  case,  unless  distinctly 
shown  to  be  under  instructions  from  the  client,  will  not  be  received  in  a  crim- 
inal case  as  the  admission  of  an  accused.^* 

Minor  Details, —  So  long  as  it  shall  afHrmatively  appear  that  the  statement 
was  made  by  a  party  **®  or  his  duly  authorized  representative,®^  no  formality 
is  needed  in  giving  the  testim(my.  If  the  relevant  portions  of  the  testimony 
cannot  be  separated,  all, may  be  read  to  the  jury.®^  The  evidence  need  not  be 
given  in  response  to  questions,  nor  even  in  court.®^  It  is  not  even  necessary 
that  any  legal  warrant  should  have  existed  for  taking  it.®^ 

Explnnation  Permitted. —  The  party  who  has  appeared  as  a  witness  is  at 
liberty  to  explain  or  control  his  testimony  ^  and  to  show,  if  he  can,  that  he 
gave  explanations  at  the  time  which  were  not  reported.®**^ 

80.  state  v.   Gilman,  51   Me    206    (1802)  85.  Crow  v.  State    (Tex.  Cr.  App.   1903), 

(coroner) ;  Reg.  v.  Coote,  L.  R.  4  P.  C.  599,  VI  S.  W.  392. 

42  L.   J.   P.   C.   45    (1872)     (fire  marshal)  ;  86.  People  v.  Weiger,  100  Cal.  352,  34  Pac. 

Rex  V.  Merceron,  2  Stark.  323   (1818)    (com-  826   (1893). 

mittee  of  the  legislature).     The  fact  of  arrest  87.  Reg.  v.  Wilkinsoft,  8  C.  &  P.  662,  34 

has  been  deemed  immaterial.     State  v.  Van-  £.  C.  L.  949  (1838). 

Tassel,  103  Iowa  6,  72  N.  W.  497    (1807)  ;  88.  Farmer  v.  State,  100  Ga.  41,  28  S.  E. 

People  V.  Thayer,   1  Park.  Cr.    (N.  Y.)    695  26  (1896). 
(1826).                                                            .89.  Castleman    v.     Sherry,    46    Tex.     228 

81  People  V.  Sexton,  132  Cal.  37,  64  Pac.  (1876). 

107   (1901);  Williams  v.  State.  30  Ohio  Cir.  90.  Dowie  v.  Driscoll,  203  111.  480,  68  X. 

Ct.  342   (1907);  2  Chamb.,  Kv.,  §  1269,  n.  8,  E.  56   (1903);  infra,  (  539;  2  Chamb.,  Ev., 

and  cases  cited.  §  1328. 

82.  Dumas  v.  State,  63  Ga.  600    (1879) ;  91.  Eaton  v.  New  England  Tel.  Co.,  68  Me. 

Com.   V.   Reynolds,    122   Mass.    454    (187,7);  63  (1878). 

People  V.  McMahon,  15  X.  Y   384   (1857)  ;  2  92.  Kirk  v.  Garrett,  84  Md.  383,  35  Atl. 

Chamb.,  Ev.,  §  1269,  n.  9,  ^nd  cases  cited.  1089  (1896). 

88.  People  v.  Mitchell,  94  Cal.  550,  29  Pac.  93.  Rex.  v.  Merceron,  supra. 

1106    (1892);   People  v.  Galagher,  78  Mich.  94.  Miller  v.  People,  2l6  111.  309   74  X.  E. 

612,  42  X.  W.   1063    (1889);  People  v.  Mc-  743    (1905);   Taft  v.  Little,  178  N.  Y.  127, 

Mahon,  supra;  2  Chamb.,  Ev.,  §  1269,  n.  10»  70  X.  E.  211    (1904) ;  2  Chamb.,  Ev.,  §  1270, 

and  cases  cited.                                            ,  n.  .7,  and  cases  cited. 

84.  Abbott  V.  People,  76  N.  Y.  602  (1878)  V  95.  Boardman  v.  Wood,  3  Vt.  670  (1831). 
State  V.  Hopkins,  13  Wash.  5,  42  Pac.  627 
(1895). 
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Conditions  of  AdmUstbUity. —  The  statement^  offet^d'  as  an  admission,  must, 
however,  be  complete  in  itself.^  The  testimony  may  be  reported  by  the  judge 
presiding  at  the  trial  ^^  or  by  any  one  else  who  heard  it,  and  need  not,  in 
order  to  be  admissible,  be  all  the  party  said  on  that  particular  poiut.^^ 


§  517.  [Informal  Judicial  Admissions];  Form  of  Admissions;  Writings So 

an  informal  judicial  admission,  though  commonly  oral,  may  be  in  the  written 
form  as  that  of  a  letter.**^ 


$  518.  [Infonnal  Jndioial  Admissions] ;  AiBdavits.^-  The  statements  in  an 
affidavit  made  or  adopted  ^  by  a  party  in  a  given  cause,  are  competent  as  in- 
formal judicial  admissions.^  They  will  be  received  in  a  subsequent  trial  or 
after  removal  to  a  federal  court,^  or  in  another  cause  where  the  declarant, 
against  whom  the  statement  is  oifered  is  a  party/ 

Criminal  Cases. —  Unless  deemed  involuntary  within  the  law  excluding  con- 
fession/,'^ such  an  affidavit  may  have  been  made  in  a  criminal  case,  .e,g.,  on  a 
motion  for  a  continuance,^  or  for  a  change  of  venueJ 

Invalid  Affidavits. —  It  is  not  important  whether  the  document  itself  is  valid 
as  an  affidavit,  e.g.,  whether  the  magistrate  had  jurisdiction  ^  or  the  affidavit 
itself  was  regularly  taken.* 

§  519.  [Informal   Judicial    Admissions];    Answers    to.  Interrogatories. ^<> — A 

party's  answers  to  written  interrogatories  are  competent  against  him  as  in- 
formal judicial  admissions  in  the  same  ^*  or  any  other  ^^  suit,  and  have  even 
been  accorded  a  prima  facie  weight.^^     It  is  not  important  that  the   inter- 


96.  Mistier  v.  Darling,  44  Mich.  438,  7  N. 
VV.  77  (1880). 

97.  Chase  v.  Debolt,  7  111.  371  (1845); 
>itzpatrick  v.  Fitepatrick,  6  R.  I.  64,  75  Am. 
Dec.  681   (1859). 

98.  1-Yick  V.  Kabaker,  116  Iowa  494,  90  N. 
W.  498   (1902). 

99.  Holdemess  t.  Baker,  44  N.  H.  414 
<1862) ;  2  Chamb^  £v.,  §  1271. 

1.  Knight  V.  Rothschild,  172  Mass.  M6, 
52  X.  E.  1062  (1899)  ;  Connecticut  M.  L.  Ins. 
to.  V.  Hillmon,  188  U.  S.  208,  23  &.  Ct.  294 
f  liU)3) ;  2  Chamb.,  Ev.,  §  1272,  n;  1,  and  oasen 
«ted. 

8.  Orr  V.  TrafYelera*  Ins.  Co.,  120. AU.  lft47. 
24  So.  997  (1898);  Comelisaen  v.  Ort,  132 
Mich.  294,  93  N.  W.  617  (.1903)  ;  ^Stickney  v. 
Ward,  46  N.  Y.  Supp.  382.  20  Misc.  667 
'1897) ;  2  Chainb.,  Ev.,.|  1272,  n.  2,  and  cases 
cited. 

3.  National  Steaputhip  Co.  y.  Tugman,  143 
r.  S.  28;:12  S.  Ct;  361,27  I.,  ed.  87   (18921. 

4.  Knight  v.  Rothschild,  nuipfa;  JRos^nfeld 
V.  Siegfried,  91  Mo.  App.  169  (1901)  ;  Furniss 


V.  Mutual  L.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  467 
( 1880)  ;  2  Chanib.,  Ev.,  §  1272,  n.  4,  and  cases 
cited. 

5.  Infra,  §  583;  2  Chamb.,  Ev.,  §  1479. 

6.  Behler  v.  State,  112  Ind.  140,  13  N.  E. 
272  (1887)  ;  Com.  v.  Starr,  4  Allen  (Mass.) 
301  (1862)  ;  2  Chamb.,  Ev.,  §  1272,  n.  6,  and 
cases  cited. 

7.  Boles  V.  State,  24  Miss.  445  (1852); 
Baker  v.  Hess,  53  111.  App.  473  (1893). 
CONTRA:  Behler  y.  State,  supra. 

8.  Morrell  v.  Cawley,  17  Abb.  Pr.  (X.  Y.) 
76   (1863). 

9.  Davenport  t.  CummingH,  15  Iowa  219 
(1863). 

10.  2.Chamberlayne,  Evidence,  §  1273. 

.  II.  Jewett    V.    Rines,    39    Me.    9     (1854); 
Nichols  v.All^n,   112  Mass.  23    (1^73). 

12.  Jewett  y.  Rines^  supra:  Williams  v, 
Cheney,  3  Gray  (Mass.)  215  (1855);  2 
Chamb..  Ev.,  §  1^73,  n.  2,  and  cases  cited. 

13.  Clairmont  y.  Dickson,  .4  L.  C.  Jur.  6 
(1869,1.      ;, 
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rogatories  thenuselves  ar^  not  put  in  evidence  ^*  or  that  th^.Jiarve  failed  of  their 
original  purpose  because. necessaiy  formalities  have  been  omitted.**^ 

§  520.  [Infohnal  Jadicial  Admissions];  Depdsitidns.^*' — Stateinentd  made  by 
a  party  in  a  deposition  taken  in  the  cause  \v1aere  offered,  de  hene  esse,^'*  or  in 
per/>c/.^aw?W'nofft[3f^>  Ifyii^av  a^Wssiws  in  that 

cause.  If  the  statement  is  that  of  a  party  on  his  own  knowledge  or  on  infor- 
mation, for  the  accuracy  of  which  he  is  willing  to  become  responsible,^^  it  is 
admissible  in  the  same  or  another  ^  suit.  A  statement  made  by  a  specially 
instmcted  agent,^  will  be  Teceixied  as  if  <it  wefrA  the  d^larartiou  of  thte.-j^arty 
himself. 

Invalid  Deposiiions, —  The  admission  of  the  party  is  equally  .'tompetent 
though  the  document  is  itself  invalid,*^  or  if  it  is,  as  a  m.atter  of  fact,  sup- 
pressed,^^ because  of  noncompliance  with  prescribed  forms  ^  or  for  the  reason 
that  th^  justification  for  using  it  no  longer  continues;^ 

§  621.  Jiidicial  Admissions;  By  Whom  Made.2« — The  formal  judicial  admis- 
sion is  as  a  rule,  the  work  of  counsel,^^  the  informal  judicial  admission  being 
more  often  the  individual  act  of  the  party.  A  formal  judicial  admission  made 
or  adopted  ^'^  by  the  party,  even  when  acting  in  a  representative  ***  or  differ- 
ent '**  personal  capacity,  may  be  accepted  by  the  court  and  given  full  effect,'^ 
though  made  withcmf  t)s^  knowledge  of  hia<eousilBeh??        T      ,     . 

§  522.  [Judicial  Admissions];  Attomeys.^^ — When  a  formal  judicial  ad- 
mission is  entered  into  by  a  legal  representative,  including  any  of  his  neces- 
sary agents  within  their  appropriate  sphere  of  action,*"*  in  good  faith  **  and 

14.  Cochran  v.  Chipman,  11  Nova  Scotia  28.  Patker  v.  Chancellor,  78  Tex.  524,  15 
254    (1876).                                                                   S.  VV.  157   (1890). 

15.  Lynde  v.  McGregor,  13  AUen    jMass.)  S4.  Carr  v.  Grifiis,  M«pra. 

182   (1866) ;  Edwards  v.  Norton,  55  Tex.  405  85.  Mo9re  v.  Brown,  23  Kan.  269   (1680)  : 

(1881).  Hatch  v.  Brown,  63  Me.  410  (1874). 

16.  2  Chamberlayne,"  Evidence,  §   1274.  96.  2  Xhatnberlayne,  Evidence,  §  1275. 

17.  Meyer  v.  Campbell,  20  X.  Y.  Supp.  27.  Wilson  v.  Spring,  64  111.  14  (1872); 
705,  1  Misc.  283  (1892);  McGahan  v.  Cra^-  Adams  v.  Utley,  87  N.  C.  356  (1882);  2 
ford,  47  S.  C.  566,  2^  ^.  E.  123   (1896).    '  Chamb.,  Ev.,  §  1276,  n.  1,  and  cases  cited. 

18.  Faunce  v.  Gray,  21  Pick.  (^^lass.)  243  88.  Winter  v.  Walter,  37  Pa.  155  C1860). 
(1838) ;  Chaddlck  v.  Haley,  81  Tex.  617,  \1  89.  Phillips  V.  Middlesex  Connty,  127  Mass. 
S.  W.  233   n89l).                                 1         ^  262    (1879).        ' 

19.  Cambioso  v.  Maffet,  2  Wash.  iV.  S.)  98  80.  Purcell  v.  St.  Paul  F.  A  M.  Ins.  Co.,  6 
(1807);    2   Chamb.,   Ev.,   §    1274,   n.   3,  and  N.  D.  100,  64  N.  W.  943  (1895). 

cases  cited.  '81.  Coral,  v.   Milled,  3  Cn«<h.    (Mass.)    243 

80.  In  re   Arnold's   Estate.   147   Cal.   583,       (1849> 

82  Pac.  252   (1905);  Phillips  v.  tindley,'98  88.  Pence  v.  Sweeney,  3  Ida.  181,  28  Pac. 

N.  Y.  Supp.  423,  112  App.  Div.  283   (1906);  413    (1891). 

Hatcher   v.    Crews,    78   Va.    460    (1884);    2  88,2    Chamberlayne,    Evidence,    §5    1276- 

Chamb.,  Ev.,  §  1274,  n.  4,  and  cases  cited.  1281. 

81.  Gardner  v.  Moult,  10  A.  &  E.  464,  37  84.  Lord  v.  Wood,  120  Iowa  308,  94  N.  W. 
E.  C.  L.  256   (1839).  842    (1903);    2  Chamb.,  Ev.,  §   1276,  n.   1, 

88.  Can-  t.  Griffin,  44  N.  H.  510  (1868).  and  cases  cited. 
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within  the  a^ope.of  kisproleBBioaal  employment^^^  for  the  purposea  of  the 
case  for  whieh  it  was  made,^^  it  is:. binding  upon  the  client.^^  Thia  result 
follows  equally  whether  the  statement  is  made  during  the  trial,^^  before  it 
begins,**' or  after  it' is. over,^* 

Acts  in  Pais.'-'  Speaking  generally,  a  client  is  not  affected  by  the  acts  in 
pais  of  his  legal  adviser,  or  by  the  latter's  statenvents,  written  ^^  or  oral/^  not 
reliating  to  the  handling. and  management  of  the  case. 

Matters  of  Frocedt/re.-rr  Speaking  generally,  matters  of  procedure  are  es- 
pecially within  the  province  of  counsel,  with  which  the  olient  has,  as  a  rule, 
but  little  to  do.f^'  In  what  way.  facts  shall  be  handled,  how  they  shall  best  be 
pleaded,*^  in  what  manner  they  shall  be.  presented  in  the  opening  address,  or 
in  the  closing  argument,  are- beyond  the  ken  of:  the  client.  What  evidence 
shall  be  used<  to  prove  certain  facts,  to  what  effect  particular  witnesses  would 
testify  to  if  present,'*^  all  this,  and  much  more,  are  within  the  purview  of  the 
art  of  advocacy,  of  which  the  client,  as  a  rule,. knows  nothing.^'  The  counsel 
alone  can  effectively  judge  as  to  when  it  is  wise  to  insist  upon  full  proof,  and 
under  what  circnmstanees  the  formal  requirements,  of  evidence,  regarding  in- 
cidental matters,**®  may  be  waived.  The  due.  eisecution  of  unc(«itroverted 
documents,  for  example,*^ .  or  the  existence  of  rea%  undisputed  facts  ^'  may, 
under  certain  circmnstainces,  be.  frankly  conceded  with  benefit  to  the  forensic 
fortunes  of  the. litigant.  •  Wide  discretionary  powers  must  necessarily  be  con- 
ferred upon,  the  legal  adviser. 

SS.  Willianui  v.  Presion,  20  Ch.  D.  672,  il      Saunders  v.  McCarthy,  8  Allen    (Mass.)    42 
L  J.  Ch.  97S   {1992).  (1864) ;  Lake  Erie,  etc.,  R.  Co.  v.  Rooket,  1.1 


.  Dillon  V.  State,  6  Tex.  55   ( 1S5L) :       .  Ind.  App.  600,  41  N.  £.  470  ( 1895) ;  2  Chamb., 

87.  Tniby  v.  Seybert,   12  Pa.   101    (1849)  ;  Ev.,  §  1277,  n.  2,  and  cases  cited. 

Atchison,   eto.,   Ry.    Co;   v.    8iillKanv.^(?Qlo.*  .rM/'AndanoKTr.'JfMlacifan^  i  X.  IT^.Snpp. 

1909),  173  Fed.  456,  97  C.  G.  A..  1.  483,  15  Daly  444  (1890). 
SS.  Starke  v.  Kenan,  11  Ala.  818:  Central  45.  Supra,  (f  503  et  seq.;  2  Chamb.,  Ev., 

Union  Pac.  R.  Co.  v.  Shoup,  28  Kan.  394,  42  §§  1244  H  aeg. 

Am.  Rep.   163    (188^).  46.  Ryan   v-.   Beard,   74   Ala.   306    (1883); 

39.  Lord  V- Bigelow,  124  Mass..  185  (1878):  Virjerinia   Carolina.  Chemical   Co.   v.   Kirven, 
People  V.  Mole,  82  N.  Y.  Supp.  747,  8.5  App.  130  X.  C.  161.  41  S.  E.  1    (1902). 

Div.  .33   J 1903).  47.  Chicaaro  City  R.  Co.  v.  McMeen,  70  111. 

40.  Liodley  v. .  Atchison,  ete.,  R.  Co.. -47  App.  220  (1899  P.  Lacqste  v.  Robert,  11  La. 
Kan.  432,    28    Pac.    201     (1801),-   Ferson    v.  Ann.  33  (18r>6). 

VVileox,    19    Minn.    44ft    (1H7:1);    2    Chamb.,  48.  Treadway  v.  Sioux  City,  etc.,  R.  Co.,  40 

Ev.,  $  1276.  n.   7,  and  cases  cited.  ^  Iowa    526     (1875):    Person    v.    Wilcox,    19 

41.  Tlie  Harry,  11  Fed.  Cas.Vo.  6,147.  9  Minn.  449  (1873)  ;  2  ChamU,  Ev.,  §  1278,  n. 
Ben.  524   (1878).             ,           .     .  5,  and  cases  cited.   , 

42.  Doe  V.  Richards,  2  C  &  K.  216  (1845)  49.  Perry  v.  Simpson  Waterproof  Mfg.  Co.. 
See  Loomis  v.  R.  Co.,  159  Mass.  39,  34  X.,F.  40  Conn.  31.1  (187.3) ;  Voisin  v.  Commercial 
^'2  (1803).                                       ,  Mut.  Ins.  Co.,  32  N.   Y.  Supp.  348,  67  Hun 

48.  Cable  Co.  v.  Parantba.  118  Qa.  913,->45  oa5    (1893);    2   Chamb.,   Ev.,   §    1278,   n.   6, 

S.  E.   787     (1903):    Pickert    \v    Hair.    146  and  .cases  cited.        . 

Mssn  1,  l.^i  X.  E.  79  (1888).     Statements,  in  50.  Urqiihart  v.  Butterfleld,  87  Ch.  D.  f9ft, 

ordinary  social  intercourse,  cai^ual  .conversa-  57  L.  J.  Ch,  ^21  (1887). 
tions,  are  not  the  admissions  of  the  client.  ........ 
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li esponsibility  for  Claims. —  In  exercising  these  discretionary  powers  claims 
arc  continually  made  by  counsel  engaged  at  the  trial  and  concessions  allowed 
for  reasons  far  removed  from  belief  in  or  actual  kno\i' ledge  as  to  the  facts 
covered  by  the  statement  itself.  Uncertain  as  to  the  final  form  M^hicfa  the  facts 
disclosed  at  the  trial  may  eventually  take,  he  may  r^ard  it  as  wise  policy  to 
make  such  a  variety  and  breadth  of  claim  as  will  meet  any  situation  which 
the  facts  are  likely  to  create.*^  To  hold  the  client  personally  responsible  for 
all  these  assertions  as  profntsitious  of  fact,  would  clearly  be  unjustifiable. 

Responsibility  for  Concessions. —  Concessions,  on  the  other  hand,  may  be 
made,  under  the  advice  of  counsel,  not  because  the  truth  is  stated  but  for  the 
)>nrpose  of  attaining  some  ulterior  end.  These  facts  may  be  taken  for  granted 
provisionally,  lu  order  to  obtain  the  opinion  of  the  court  upon  their  legal  effect, 
as  upon  a  demurrer/*^  I'etpiest  for  rulings*^*  or  some  similar  expedient.**  It 
may  even,  in  ordd*  to  economize  time,^'  to  avoid  an  adjournment,  or  continu- 
ance'**' seem  advisable  to  counsel,  fonmally  to  admit  in  judiciOi  for  the  pur- 
poses of  the  case,  that  a  fact  may  be  taken  as  true  which  both  client  and  coun- 
sel believe  not  to  be  so.  An  admission  by  conduct  may  possess  practically  the 
effect  of  a  judicial  admission.*' 

Substratum  of  Fact: —  So  far  as  the  substratum,  underlying  basis,  of  ulti- 
mate fact  on  which  the  cause  rests  furnished  by  the  party  appears  to  be 
blended  with  the  formal  judicial  admilBsions  of  counsel,  or  those  made  under 
legal  advice,  or  so  far  as  these  formal  judicial  admissions  are  shown  to  have 
been  made  with  the  pergonal  assent, of  the  client*®  or  otherwise  based  on  the 
belief  of  the  party  himself, •  they  have  probative  force  as  admission^  in  any 
i-elwant  connection  in  which  thev  mav  be  afterwards  offered. 


§  523.  [Jndicial  Admissiont];  Probative  Force;  Same  Case.*^ — The  weight  of 

the  extra-judicial  admission  is  detennined  bv  logic,  that  is,  it  is  not  predeter- 
mined.""  On  the  contrary,  the  force  and  effect  of  a  judicial  admission,  whether 
foimal  *^*  or  informal  ^^  is  practically  predetermined  by  procedure.  The  ef- 
fect of  the  formal  judicial  admission  is  final  and  conclusive,  that  of  the  informal 
judicial  admission  is  prima  facie.  . 

51.  HaMwin    v.   Orep|r,    1.3   Mete     (Mass.)*  57.  Asiatic  Steam  Navigation  Co.  t.  Ben^l 

2.*)3   (1847) :  2  Chamb..  Ev..  §  1270.  Coal  Co.,  35  Indian  L.  Kep.  CalC.  (pt.  2)  751 

58.  Kankakee,  etc,   R:   Co.   v    Horan.   131  (lft08). 

111.    28ft,  23   \.   K,   621    (IftOO);    Belden    v  58.  Lord  v.  Bijzelow,  124  Mas*.  1«5  (1R77) : 

Bartcer.  124  Mieh.  «67,  S3  X.  W   616  |1WK)>.  2  Chamh.,  Kv.:  §  1281. 

53.  Keanev   Fi^lier,  7  La.  Ann  .^34  nft.'52)  59.  2  ChamherlaTne,     Evidehoe,     gg     1282, 

54.  Beeler    v     YonnjJr,    »    Bihh    r  Ky  )    i520  1283. 

(1814):    Paire   v.    BrewHtet.   5ft    N.    H     12iJ  60.  /?f/pni,  §  500:  2  Chamb..  Kv. '§  1236: 

»7877) ;  2  ^^lamb.,  Kv .  g  1280,  n  3.  and  ease*^  2  Chamb  ,  Ev.,  §  1282. 

cited        '  61    liuprh:  ^^  .502  ft  seq.:  2  Chamb..  Ey.. 

55.  Hays   v.    Hinds.  28   Ind    .S31    M867)  :  §5  1243  et  sea. 

Shipman  V   Ha-^fnes.  1*5  T.a.  3«3  (1840^    '  62.  ^f'pro:'§§  515  e«  $€q.;  2  Chamb.,  Er^ 

56.  Ryan  v  Beard.  irw;»rfc :  Ctftler  v.  Cntler,      §§  1263  et  Mg. 

130  N    C.   1,  40  R.  E.  689.  8ft  Am.  St.  Rep.  ^  •    «     - 

864,  57  L.  R.  A.  209   (1902). 
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Other  Cases. —  In  cases  other  than  that  in  which  they  were  made,  judicial  ad- 
missions, whether  formal  as  pleadings,  in  civil  and  criminal  cases ;  *^  or  in- 
formal, as  the  testimony  of  a  party  as  a  witness,"*  or  by  affidavit,**  or  deposi- 
tion/*** all,  indifferently,  drop  into  the  class  of  extra-judicial  admissions  ""^  and 
have  merely  the  logical  force  and  effect  appropriate  to  this  class  of  statements.®* 

§  524.  [Judicial  Admissions];  Formal  Jndicial  Adminiont  Conclusiye.^ — As 
a  matter  of  procedure,  the  orderly  conduct  of  a  trial  necessarily  requires  that, 
in  the  absence  of  mistake J^  misunderstanding,^^  or  other  good  cause  shovtm, 
the  formal  statements  contained  in  pleadings,^^  stipulations,^^  specific  admis- 
sions by  counsel  at  the  trial  '*  or  before  a  magistrate,^'  and  the  like,"^*  should 
be  unce  for  all  settled  and  determined  as  the  groimd  work  on  which  the  rights 
of  the  parties  are  to  be  contested.'^  They  are  therefore,  not  to  be  withdrawn 
at  the  mere  volition  of  the  party,  even  in  an  aj^Uate  court  ^*  or  even  on  a 
subsequent  trial  of  the  same  case  J  ^  unless  the  formal  judicial  admission  shall 
have  been  made  for  a  temporary  purpose.^  The  judge  has,  however,  admin- 
istrative power  toallow  the  formal  judicial  admission  to  be  withdrawn  or  modi- 
fied, upon  satisfactory  cause  shown.*^ 

§  685.  [Jndioial  Admissions];  Informal  Judioial  Admissions  Constitute  Frima 
Facie  Case.^^ — In  case  of  the  informal  judicial  admission  the  rules  of  pro- 
cedure attach  a  prima,facie  foriee^^^     The  party  is,  however,  by  no  means  con- 


L  Paries  v»/MoAer,'7l  Me.  304   tlSSO):  Pae.  1108   (1896);  Leroy  Paym  Co!  ▼.  Van 

/»  r0  DuBcad.  ft^rR-C.  4«l,  42  S.   E.   433  Enra,   94    III.   App.   356    fl901);    Moling  V 

(1902i:/  Barnard*  65  Mo.  App.  600  ( 1806) ;  2  Chamb., 

64.  Shtpra.  $§'  516  ef-^eqt;  2»  Cfaamb.,  Et.,  •£▼.»  §  1284,  n.  5,  and  <!a8M  ei(«d. 

§§  1268  e#  Mr/.;  §.4283."                                :  76.  Marsb  r.   Mitcliell,  26  N.  J.   Eq,  407 

66.  ^fipm,  §  518;  2  Chamb.,  Ev.,  1272.  (1875). 

66.  Su^^ra,  §  520;  2  Cbamb.,  Ev.,  §  1274.  76.  In  re  HenBcfael,  114  Fed.  968;  McLug- 

67.  Tabb  v.  Cabell,  17  Gratt.  (Va.)  160  ban  ▼.  Bovard,  4  Watts  (Pa.)  308  (1835). 
(1867).  77.  Supra,  §  392;  2  Cbamb.,  Ev.,  §  932. 

68.  Infra,  §§  558  ei  Beq.;  2  Cbamb.,  Ev.,  76.  Montgomery  v.  Oivban.  9upra.  Tbe  ad- 
§§  1383  et  seq.  mission,  however,  is  not  conclusive  where,  on 

68.  2  Chamberlayife.    Evidence,    §§     1284,  an  appeal,  the  trial  is  de  novo.    Morrison  v. 

1285.  Riker,    26    Mich.    385     (1873).     If    it    may 

70.  Montgomery  v.  Givban.  24  Ala.  56''*  reasonably  be  inferred^  that  the  intention  of 
(1854) :  Htighey  v.  Barrow,  4  La.  Ann.  248  tbe  parties  was  to  confine  tbe  scope  of  the 
(1849).  stipulation  to  a  particular  case,  tbe  nile  is 

71.  State  V.  Paxton,  65  Neb.  110,  90  N".  W.  otherwise  Perry  v.  Simpson  Waterproof 
083  ( 1902) .  Mfg.  Co..  40  Conn.  313  ( 1873) . 

78.  Karidan  v.  Central  Towa  R.  Co.,  69  Iowa  79.  Holley  v    Young.  68  Me.  215,  28  Am. 

527,  20  X    W.  599  (1886) :  Cook  v    Barr.  44  Rep.  40    (1878) ;   Owen  v.  Cawley,  36  N.  Y. 

N    Y.    1.56    (1870):    Ooldwater  v.   Bnmside.  t  0   (1867). 

22  Wsh.  215,  60  Pac.  409  (1900) :  2  Cbamb.,  80.  Mnllin  v.  Vermont  Mut.  P.  Tns.  Co.,  66 

Kv.,  $   1284.  n    3.  and  oases  cited  Vt.  39   (1884) 

73.  T11iTioi<  Cent.  R.  Co.  v    Fishell.  32  Til.  81.  2  Chamb,  Ev.,   $   1285. 

.\jm    41     (l^.'^O);    BurUnk    v.    Rookimrham  82.  2  Cbamberlayne,     Evidence.     §§     1286, 

Mnt   F    Tns.  Co.,  24  X.  H.  550,  i>7  Am.  Dec.  1287 

»)0  f  18.i2).  88.  Stone  v  Cook,  79  Til.  424  (1875) :  Auer 

71  Heame  v.  De  Young,  111  Cal.  373,  43  v.  Hoffmann,  132  Wis.  620,  112  N.  W.  1090 
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eluded  by  his  statement.  A  fact  stated  by  a  party  in  his  testimony  dispenses 
with  further  proof.**  His  estimate  or  opinion  may  be  controlled  by  other 
evidence**  and  even  where  his  testimony  is  against  the  interest  of  the  party 
giving  it,  he  is  not,  as  a  matter  of  law,  concluded.**  A  statement,  however, 
may  be  so  relied  on  by  the  opposite  party  as  to  ground  an  estoppel.*' 

I  52ffa.  Dffeot  of  Plea  o<  Guilty  Withdrawn Where  th^  defendant  pleads 

guilty  in  open  court  to  the  charge  made  against  him  and  afterwards  withdraws 
the  plea  it  might  seem  having  in  view  the  rule  of  reason  that  this  is  good  evi- 
dence of  his  guilt  and  should  be  received  against  him  at  a  later  trial.  There 
are  however  many  practical  considerations  against  it.  Most  criminal  defend- 
ants are  ignorant  and  rely  entirely  on  their  counsel  in  such  matters  and  suoh 
pleas  are  commonly  made  by  attorneys  in  the  nature  of  an  offer  of  settlement 
in  idle  hope  of  obtaining  for  the  accused  a  light  seiiteiice  without  intending  to 
admit  guilt  where  the  state  of  the  evidence  or  ihe  difficulty  of  obtaining  wit- 
nesses renders  the  case  a  precarious  or.e  to  defend.  The  attorney  may  be 
afraid  of  prejudice  of  the  jury  against  hi^  client  For  these,  reasons  the  weight 
of  authority  is  properly  against  the  reception  of  the  evidence.** 


( 1907) ;  2  Chamb.,  Ev.,  §  1286,  n.  1,  and  esses 
cited. 

si.  Roach  v.  'Btirg^tn  (Hfex.  CIV.  ApJ>. 
1901),  62  S.  W.  803. 

86.  Culberson  v.  Chicago,  etc,  R.  Co.,  50; 
Mo.'App.  556   (1892). 

86.  EpbUoid  V.  Hisfiouri  Pac.  R.  Co.^  71 
Mo.  App.  697  (1897^;  2  Chamb.,  Ev.,  §  1286, 
A'  4,  and  cafies  cited.  Poeitipe  Stromger  than 
Vegative  8iai9meni,r^FlAmtifP»  dedara- 
tlra*  against  iBtereat  on  oroas^^sunnination 


have  been  regiO'ded  as  mere  strongly  probative 
than  the  denials  contained  in  his  direct  testi- 
mony. Cofcen  r.  tirry;  111  N.  Y.^  Siipp.  668 
(1908).    '  '  ^ 

$7.  2  Ghamb.,  Ev.,  §  1287. 

88.  t^eople  t.  Ryan,  82  Cal.  617,  23  Pac 
121;  State  v.  Meyers^  99  JKo.  107,  12  &  W. 
516;  Heim  v.  United  Slatta  (1918),  46  Wash. 
L.  Rep.  242.  Contra:  State  ▼.  Carta,  90 
Conn.  70«  Od  Ail.  411;  Gomm.  ▼.  Brrlae,  8 
Dana  (Ky.),  30.    8ee  ami0,  a.  508. 


CHAPTEB  XVm. 

ADMISSIONS:     EXTRA-JUDlCIAlu 

Extra-Judicial  admumons;  definition,  526. 

luse  a  (feneral  one,  527. 
Conditions  of  admissibility;  statement  must  he  one  of  fact,  528* 
statement  must  be  voluntary,  529* 
statement  must  be  certairi,  530. 
statement  must  be  cornpUte^  531, 
statement  must  be  relevant,  532. 
Extra-Judicial  admissions;  by  whom  made;  parties,  &33. 
parties  to  the  record,  534. 
co-parties;  declarant  affected  0s  if  sole  party,  535..       .    .    ■ 

co-party  not  affected,. 5B6. 
nominal  parties,  537. 
persons  beneficially  interested,  638, 
admissions  by  privies,  539. 
admissions  by  agents,  540. 

evidence  is  primary,  641.  •     - 

res  gestae  in  this  connection,  542. 

independe{nt  relevancy  diMiaguuiied,  648. 
Form  of  Extra-Judicial  admissions ;  adoption,  644. 
references  to  another^  545. 
writing,  r»46. 

booJc-entries,  547. 

business  documents,  548. 

commercial  paper,  549. 

letters,  550. 

obifuary  notices,  651. 

« 

official  papers,  552. 

professional  memoranda,  563. 

tax  lists,  564. 

temporary  or  ephemereal  forms  of  writmg,  556. 
Transmission  by  telephone,  556. 
Scope  of  Extra-Judicial  admissions,  557. 
Probative  force  of  Extra-judicial  admissions,  558. 

i  SS6.  SitnirTiidieial  Admiitioiii;  Deflnition.^ —  Extra- judieial  admisskttfl  are, 
speaking  generally,  declarations  of  a  party  or  his  legal  repreeentatiTea  regarding 

1  2  Chamberlayne,  Evidence,  |(  1288»  1280. 
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the  existence  of  a  probative  or  res  gestae  fact,^  and  made  in  pais,  Le.,  not  in 
the  course  of  judicial  proceedings.  They  include,  as  has  ebewhere  been 
noted,*'^  the  use  in  a  subsequent  legal  proceeding  of  what  were  originally,  i.e., 
when  made,  judicial  admissions.  •  ^'     • 

§  527.  [Extra-Jndicial  AdmiBsions] ;  Use  a  General  One.^ — The  extra-judicial 
admission  differs  from  the  judicial  in  that  the  latter  must  be  employed  wliere 
it  arose,  i.e.,  in  a  particular  case,  for  a  special  purpose.  The  extra-judicial 
admission  goes  into  every  legal  relation  or  connection  in  which  litigation  is 
pending  where  the  person  who  made  the  statement  is  a  party  and  wherever 
the  opposing  interest  is  able  to  persuade  the  court  that  it  states  a  fact  wbicli 
is  of  a  probative  or  res  gestae  order  in  the  case  where  it  is  ottered.^  An  extra- 
judicial admission  made  by  a  person  in  a  civil  suit  is  equally  available  against 
him  on  a  criminal  prosecution.®  The  reverse  is  equally  true."  in  like  man- 
ner admissions  made  in  actions  at  law  are  competent  in  pro(*eedings  in  ei^uity, 
and  the  reverse.*  This  species  of  statement  is  received  in  evidence  regardless 
of  whether  the  action  be  real  or  personal.^  The  rule  is  the  same  in  any  form  of 
civil  proceeding,  for  example*  those  of  a  probate  court,^^  or  for  divorce,'*- 
which  are  not  governed  by  common  law  procedure. 

Criminal  Cases. —  Reserving  the  general  subject  of  confessiotis  for  separate 
treatment,^^  it  may  be  stated  that  an  admission  in  a  criminal  cause  differs  in 
no  essential  particular  from  one  in  a  civil  action.  The  extra-judicial  admission 
by  one  accused  of  crime  is  equally  competent  in  either  case  and  for  the  same 
reasons.  ^^ 

Time  of  Making. —  it  is  not  material  whether  these  statements  were  made 

2.  Supra,  §§  31.  34;  1  Chamb.,  Ev.,  §§  47,  forth,  95  Mo.  App.  441,  69  b.  W.  39  ( 1902) : 
51  KimbaU   v.   Huntington,    10  Wend.    (N.  Y) 

3.  Supra,  §§  524  ei  seq.;  2  Chamb.,  Ev.,  675,  25  Am.  De<'.  590  (1833);  2  Chamb.,  Et. 
§§    r24S    et   seq.,    1283;    2    Chamb.,    Ev.,    §§  §  1290,  n.  5,  and  caneft  eked 

1288,    1289.  10.  /»  re  Bramlierry.  156  Pa.  628,  27  All. 

4.  2  Chamberlayne,  Evidence,  §§  1290-  405.  .36  Am.  St  Rep.  64.  22  L.  R.  A.  594 
1292  (1893>' 

5.  Keed  v.  McCord,  160  N.  \.  330,  341,  54  11.  Gardner  v  Gardner,  104  Tenn.  410,  h'^ 
N.  E.  737    (1899).  S.  W.  342,  78  Am.  St,  Kep.  924  (1900K 

6.  Keg.  V.  McLean,  17  N.  Brunsw.  377  12.  Infra,  §g  582  ei  aeq.:  2  Chamb..  Ev.. 
(IS77).  ^U72et8eq. 

7.  Votara  v  De  Kamalaris,  49  X.  Y.  Supp.  18.  People  r.  Chrinraan,  135  Cal.  282.  67 
216,  22  Misc  337  (1898) :  Meyers  v.  Dillon.  Pac.  136  (1901) :  Shaw  v  State,  102  Ga.  660. 
.30  Or  581.  6")  Pac.  S67.  QQ  f at-.  SU  (1901):  29  S.  K  477  (1897):  Com.  v.  Chance,  174 
Shumaker  v.  Reed.  3  Pa/Dist.  45.  13  Pa.  Co.  Mass.  24*;.  54  \.' K.  .551.  75  Am.  St,  Rep  .306 
Ct.  547  (1893);  2  Chamb.,  Ev.,  1290,  n.  3,  (1800):  'State  v  T>t1t,  210  Mo.  664.  109  S 
and  »ase«  cited.  \\\  53.  0908)  :   People  ▼.\  .Smith.   172   X.  Y 

8.  Spann  v  Torbet,  1.30  Ala.  541.  -30  So.  210,  64  N  E.  814  (l-QO^*:  Xeifield  v.  Sta(5e, 
389  (1900);  Earl  v.  Shoulder.  6  Ohio  409  23  Ohio  Cir.  Ct.  246  ('lOOD:  State  v.  ^hep 
(1834)  :  Holland  v.  Spell,  144  Tnd  i>6l,  42  paid.  49  W.  Va.  582.  .39  S^  E  ;>7a  ( lOai  >  :  2 
N:'E.'im4-nPb«)  :-'2  dhamb.;  Ef..  §  \'^i&/'r^ikmiCiS'.[i  179(^a.  n'.'.tanci  rales  cft^. 

R}  4.  i^d  eaaaafitfy}.-    .,-:.,'.•..  *   346^  2L  S.  £.  575    (1894*) ;   Loiwve^r  v.  Dti- 

9.  Mnnnerlyn  v.  Auguata  Sav.  Bank.  94  Ga. 
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§  528 


before  or  after  the  date  claimed  as  that  of  the  commission  of  the  offmse.^* 
Even  whou  tht*  specific  admission  ^^  is  part  of  an  '•  invaluntary  "  confession,  it 

mav  still  be  receive^  1.^** 

« 

Minor  iJciails. —  Apart  from  quesjtiona  of  pririlege  ^*  an  oral  admission  may 
be  testitied  to  by  any  one  who  heard  it.^**  A  competent  admission  may  be  made 
to  aijy  person.;;!  That  it  was  ma\ie  in  contidence  that  it  wouid  not  be  divulged 
i^  no  gi'ound  for  rejecting  it/'*"  Extra-judicial  admissions  may  be  offered  by 
either  party ,^^  and  arc  competent  though  the  declarant  is  present  in  court  and 
available  as  a  witness.^^  It  is  not  material  that  the  same  statement  is  also  in 
written  lurm.^^ 


§  528.  ConditioBB  of  Admissibility;  StAtemcnt  Most  Be  One  of  Ffuyt-^^T-It  ia 

tim  uf  all  esscntiul  that  the  statement  offered  as. an  extra-judioial  admission 
jlwiild  Ih?  ouc  <if  lact,^*  i*e.,  affinn  some  pi^esent  evistenoe* 

Matter  of  imu\ —  Parties  cannot  by  their  admissions  of'  law  arising  out  of 
ail  undisputed  state  of  facts,  bind  the  ec»urt  to  adopt,  their  view.^^  Conclusions 
of  law  "'  unless  inseparably  biefeided  with  and  necessary  to  the  understanding 
of  a  statement  of  fact  ^^  or  statements  as  to  declarant's,  coudusious  from  certain 


14.  Kowler  v.  J»Pople,  18  How.  Pr.  (X.  Y.) 
AK\  (1S(M)):  Bruki»  v.  U.  S.,  140  Fe4.  223, 
7tiC  C.  A.  oSl   (1006.I. 

15.  Infra,  §§  013  ei  »eq.;  2  Chanib.,  Ev., 
S  1609  et  Mi/, 

16.  State  V.  Brinkley,  55  Or.  134.  lOo  Pbc. 
'M  IIOWV  ,    .. 

17.  See  2  C  hanib.,  Ev.,  §  1291,  n.  1.  Pre8- 
flwf  of  third  perstm. —  Where  a  tbird  per«5n 
is  preneiil  at  a  conversation  otherwite  privi- 
leged, the  Htatement^  are  not  eonSdetrtial  and 
nay  be  stated  hv  the  third  party  present. 
Reynolds  v.  State,  147  Ind.  :T,  46  N.  K.  31 
flWT):  Com.  v  Griffin.  110  Mass.  l«l 
'IN72):  P«>ple  v.  Lewis,  16  X.  Y  SJupp.  881 
(1^1) 

18.  Allen  v.  Hall,  64  Neb.  266,  89  X.  W. 
m  .1902)  ;  Egyptian  Flag  Cigarette  Co.  v. 
Comisky.  81  X.  Y.  Supp.  6/3,  40  Misc.  236 
il«0:n:  2  Chamb.,  Ev.,  §  1291,  n.  2,  and 
fines  f'ited. 

19.  Chicago  City  R.  Co.  v.  Ttfohy.  196  111. 
410.  63  N.  E.  997.  58  L.  R.  A.  270  (1902)  : 
Douglass  V.  Lonard.  t7  N.  Y.  Supp.  591 
nniS);  2  Chamb.,  Ev.,  §  1291,  n.  3,  antf 
«WR  i-ited. 

80.  Crain  v.  JaeksdnVille  First  Xat.  Bank, 
U4  111.  .ni6,  2  \    F.  486 '  (1885 )'. 

tl.  Brown  v.  Brown,  4  Fed.  Cas'Xo.  1,994, 
1  Woodb.  A  M.  3l25  ( 184^) .      '     '      ' 

tt.  Stevenson  v.  ICbervale  Coal  Co.';  ^1 
^t.  112,  50  Ati.  818,  88  Ata,  St.  Rep.  '^5 

<1W2).  •  '  .  •:  .-  ,r.r' 


33.  Bukvh  V.  Barren,  98  G».  719,  20  S.  E. 
2J12.  (1894). 

Extra-judicifil  admissions  are  not  so  much 
an  exception  to  the  rnle  exdndingr  hearsay 
as  Itased  upon  a  qim(«i-eittoppel  which  controls 
the  right  of  a  party  to  diaclaim  responsibility 
for  any  .pf  his  statementa.  2  Chamb.,  Ev., 
§  i292. 

Calling  Attention  to  admlstidns. —  Admis- 
sions made  by  the  plaintifT  maybe  put  in  evi- 
denc*e  without  firt^t  callihg  his  attention  to 
them.  Adams  v.  Chicago  (?feat  Western  R. 
Co.,  156  fbwa  31.  135  X.  W.  21,  42  L.  R.  A. 
(X.  S.)   ^7S   (1912). 

M.  2  Chamberlayne,  IDvidetfee.  §  1293. 

S5.  Bellefontaine  Imp.  Co.  v  Niedringhaus, 
181  111.  426,  55  X.  E.  184.  72  Am.  Rt.  Rep. 
269  (1899):  Welland  Canal  Co.  v.  Hatha- 
way, 8  Wend.  (X.  Y.)  489,  24  Am.  Dec.  51 
( 1832) :  2  Chamb.,  Ev.,  §  1298,  n.  1,  and  cases 
cited. 

M.  People  V.  Pittsburg,  etc.,  Ry.  Co..  244 
111.  166,  91  N.  E.  48  (1910);  City  Club  of 
Auburn  v.  McGeer.  198  X.  Y.  160.  91  N.  E. 
530  ( 1910) .  They  may.  however,  estop  them- 
selves from  afteni'ards  denying  such  an  ad- 
mission, where  it  was  made  thrityugh  fraud  or 
when  it  induced  the  opposite  party  to  assume 
a  position  he  would  not  have  assmned  had' 
the  admission  not  been  made.     Id. 

27.  Infra.  §§  803  et  aeq.;  3  Chamb..  Ev.;  {$ 
2325  etnri/.  '  .  ■ 

Sa.  Lewis  T.  Harris,  31  Ala.  689    (1858). 
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facta,??  his  ."  opiaion  "  as  it  is  frequently  called  ^^  are. not  proper  subjects  for  an 
admission,  except  in  cases  where  the  declarant  might,  if  present  as  a  witness, 
have  testitied  to  the  same  inference  or  conclusion. 

Psychological  Facts. —  The  fact  covered  by  an  admissjion  may  be  a  psycho- 
logical one,  e.g.,  belief.'*^    ,  . 

§  629.  [Extra-judicial  Admissions] ;  Statement  Host  Be  Voluntary .^2 — ix  i^ 
further  required  that  the  statement  should  have  been  voluntarily  made  by  the 
declarant.**^  Tlireats  of  personal  violence  affect  only  the  weight  of  the  evi- 
dence,^* and  the  bare  custody  of  an  othcer  is  not  sufficient  to  exclude  a  state- 
ment otherwise  voluntary.**'*  Nor  is  it  ground  for  rejecting  a  statement  as  not 
voluntary  that  if  \vk^  git^n^by  declai'tfnt  as  a.  witness  in  response  to  <?^mpuUory 
process,  whether  iivcomi:  ^'^  before  arbitrators,^^  commissioners  in  bankruptcy  ** 
or  in  other  judicial  proct'^ings.**  It  is  not  important  that  the  proceedings 
themselves  are  irregular  *"  or  that  the  declarant  was  tricked  or  trapped  iuto 
making  the  admission.'^^  His  admission  is  equally  received  though  obtained 
by  an  officer  by  means  of  a  representation  whieb  may  be  misleading,  to  say  the 
Icast.*^  It  has  beeii  held  that  no  preliminary  »piV)of  need  be  given  that  the 
admission  was  voluntarily  made/"^ 

Criminal  Cases. —  As  in  case  of  the  confession  itself,  any  specific  admission 
must  if  it  is  to  be  received  in  evidence  be  voluntary.*^  Should  it  appear  that 
the  admissiion,. constitutes  or  is  equivalent  to  a  confession  and  that  it  was 
induced  by  threats  or  promises  extended  to  the  declarant  by  persons  in  authority 
over  the  proceedings,  the  statement  will  be  rejected  as  involuntary/"^  although 

89.  /fi/ra^{$i7»2.«t  «ef.;  3  CUambtEr,,  §§  (1S54);    McGahan    y,    Crawford,    47    8.    C 

229L  €t  <ev  ;  2   Chamb.,  £v.,  §   121)3,  n.  0*  506,  25  &  E,  123  iIS96.). 
and  cases  cited.  37.  Ca^yert  v  FriebMs,  4H  Md.  41  ( 1877). 

30.  HolMirt  V.  .Plymouth  County*  .100  Mass.  38.  lAWey  v.   Mutual   Ben.   L.   Int.  Co..  92. 
159    (1868);   Z  Chamb.,  Ev ,   1293.  n.  7,  and  Mivh.   153.  52  N.  W.  631    (1802), 

cases  cited.  .39.  McGahan  v    Craw'ford,  su^ro;  Seaborn 

31.  Bradenkarop  v.  Rouge.. 143  111.  .\pp  492      v.  Cnm.,  25  K>v  K.  Rep.  2203.  80  S,  W.  223 
(1908)  ;   Stat«  V.  Kel1ey»  ,101  Mo.  680.  00  ,S.       (1004). 

\S\  834   (1005)  ;  2  Chamb,  Ev.,  §  1203.  n   8,  40.  Carr  v   firiffin.  44  X   H.  510  (1^63) 

aqd  cases  cited.  41.  ina^ins     v.     Dellinger,     22     >To.     307 

39.  2  ChamberlawRe,  Evidence.  §  1294  (1866)  ;  State  v    Barriuffton.  198  Mo.  23.  95 

33.  Truby  v.  Seyhert.  12   Pa.   101    (1840):  S    W    2-<5    (1006) 

bcott  V.  Home  Ins.  Co.,  1  Dill     (T.  S  )    105  42.  Collinft  v.  S*a<e.  115  \vi^.  506.  0>  X  W 

(1870);    2   Chamb.   Kv.,  §    1204.  n.    1.   and  206   (1002.,    R*»e,  bow.nen  Tin«»«  v.  Com..  25 

cases*  cited      Compare  People  v   Fnrlonjr,  187  Ky.  T..  Hep    12.13.  77  S  -W.  .163   noo.1). 

N.  Y    10».  79  N.  K    97^   (1007).  43.  People  v.  Stokes,  5  Cal.  -App.  205,  80 

U.Fidlerv.  McKinley,  21  III.  308  (1850)  Pac..007   (1007^ 

3ft.  Xotara  ;^.  De  Kamalaris*  4wpra ;  Danlel»  44.  Com    v.   Williams,   171    Ms««.  461.  ^(^ 

▼  State,  67' Fla.  1.  48  So  747  (1909):  Fouse  N.  K.   10.3.>    (1898):   State  v.  SchmiHt.   U7 

V.  State,  83  Neb.  258,  UO  X.  W.  478  (1909)  ..  Mo.  266.  38  S.  W    939    (1806)  :    Murnhr  v 

State  ▼.  Smith..  138  N.  C    700.  5>0  R   K:  A50  People.  13  N.  Y.  fiOO  <1876) :  2  Chamh..  Kv.. 

(1905) ;  2  Chamb  ..Evt,  §  1294,  n.  3.  and  cases  §  1294a,  n.  2.  and  ca^ea  cited, 

ctted.  '4i.  fnfrfl.  .fi§  584  et.  seq.:    2  Chatnb.   Kv . 

S6.  KewhaU  ▼.  Jenkins,  2  Gray  (Mass.)  562  §(1483  ei  tteq     See  Tuttki  r.  P«ople>  33  Colo 

I  .     ;      «    (     •     I    .            9:  248,  79  Pao.  1035    (1905). 


385 


GehtaIxty^ 


§§  530^  531 


it  id  obvious' that 'the  ^iv^ill  of  thedeolarant  has  fully  co-operated  with  his  act. 
In  several  jorisdi^rtioiis/ the  logical  rule  is  observed  that  a  threat  of.  promise 
bj'  an  otKcer  to  an  acevtsed  person  which  does  not  anioii|i.t  to  duress  leaves  his 
declaration  voluntarv,^  **  and  its  weight  for  the  jury. . 

§  530.  [Extra-judicial  Admissions] ;  Statement  Must  Be  Certain.^"— An  admis- 
sion  must  be  certain/^  uud.  consistent/**  deiiuite^"  and  clearly  proved.  It 
must,  in  addition,  bp  couched  in  language  reasonably  capable;'^*  without  forced 
or  strained  construction,"'^  to  bear  the  interpretation  placed  on  it.  \Vhile  con- 
jectural'^^ and  supposititious'';*  statements  are  excluded,  absolute  precision  is 
liot  demanded  in  case  of  a  declaration  offered  as  an  admissioni^'  Total  failure 
to  identify  the  declarant  will  suffice  to  exclude  the  admission."** 

§  831.  [Extra-Judidlil  Admissions];  Statement  Most  Be  Oomplete.^^ — As  a 

rule,  with  modifications  more  fully  stated  elsewhere,'®  a  party  is  at  liberty  to 
offer  merely  such  portions  of  an  entire  statement  as  he  chooses,  leaving  his 
opponent  to  supplement  it  should  he  desire.'*®  This  the  latter  may  do  either 
by  further  examination  of  the  same  witnesfe,**'  or  by  testimony  from  airother  per- 
son,*** so  far  as  the  additional  statements  ^hall  appelar  to  the  court  ®^  to  be 
fairly  necessary  to  qualify  and  e^tplain  the  admissions  already  offered  in  evi- 
dence.*'    Whbre  a  statement  is  certain,  complete  in  itself,  it  is  not  material 

enway,  80  Vt.  530,  SOAtl.  153  (1908)  ;  South- 


46.  People  v.  Knowlton,  122  C'al.  357.  55 
Pae.  141  nSOS):  State  v.  Red,  53  lowai  69, 
4  X.  W.  831  (1S80);  McLaiq  \v  Stata.  18 
Neb.  1.54.  24  .V.  W.  720   (1885). 

47.' e  Chamberlayne.  Evidence,  $  :l2i)5. . 

48.  State  v.  Eitienmeyer,  94  IH.  96  (1879)^ 
Petzolt  V.  Thieag,  56  N.  Y.  Mipp.  740^  25 
Mine.  707    (1899^).  .    . 

40.  AyertJ  v.  Metoaif.  39  UI.  307  (1866)^.    * 

60.  Doifglass  T.  Davie/  2  McCord  (S.  C.) 
218  r  182-2  y. 

51.  DiH^ovan  v.  Di-iseoilv  116  Jow«  330;  90 
N.  W    GO   (1002)..         '         , 

52.  Maok  V  Cole,  130  Mich  84,  89  X.  .W. 
564  lUiOii;  Hamilton  V.  Piitrkk.  16  X.' :Y. 
Siipp  578.  62  Hnn  74  (1891);  MhklWtoo  r. 
Wwifenev;  7  OUio  (Mr.  C!*;  893j  4  Ohio  K^'vr.  Dtc 

m 

650  (1802r:  2  Chftmb.:  Et^.,  §  1295.  n.. 5,  and 

5S.  'nriM»»»ll  r  TRnnlf>Ti.  160  Mafw  .  48<^.  .36 
X  E  49*'  (1894V:  Fred  Uppertnann.  Jt.» 
Brpirine  C'o.  v-fVura^m.  74  N.  Y.KMpp.  L87* 
6«  .Jllpp  T>iv.  0.37  no^Mi):  2  ChUfab «  Kv.,  § 
l'2»."i,  rt.  6:  and  ca»ea' cited.       ■   -^  - »- 

54.  Mittnacht  v.  Bache.  4.5  X.  Y.  Supp/81. 
16  App.  T)iv.  426"  n  897^  i  Rftfld  v.  ne5rey,.l21 
Iowa  4iM,'96  X.  W.  97.1.n>903i:  •      • 

W.  ^'UlinU  V.  Allert,  HftMrts*,  23.(1P7.*^K 
PoMibility  of  ambiguity,  see  Lincobk  r.  Ueoh 


evn  Loan-A  Trvst*  Co.  y.  Benbow,  135  N.  C. 
303.  47  8.  £.  435  (1904). 

66.  Clark  v.  Com,.  ,32  K.v,  L.  Rep.  63,  836, 
105  S.  W.  398,  106  i>.  W.   1101    (1908). 

67.  2  Chamberlayne,  Evidence,  §§  1296- 
1303.  , 

56.  Supra,.  §j  2^6,  248,260;  iChamb.^Ev., 
§§  490,  492,  505.    *      . 

98.  Cramers  v.  Gregg,  40  lU.  App.  442 
(18901;  X-ewis  Pub.  Co.  v.  I^nz,  83  N,  .¥. 
Supp.  Hi,  86.  App|..  (DiVr  451  (1903);  2 
Chamb.,  Ev.,,§  1296,  n.  2,  and  caees  cited. . 

00.  Adam  v.  Eamee,  107  Ma8s.  ,275  ( 1871 ) ; 
Rouiie  V.  Waited,  25  X,  Y.  170,  82  Am.  Dec, 
337  (1862);  Wolf  Creek .  Diamond  Coal  Co. 
V.  Sohnltz,  71  Pa.  180  (1872) ;  2  Chamb.,  BSv., 
%  1296,  n.  3.  aad  ca^ee  cited. 

61.  Oakland  Fiivt  Nat  Rank  v.  WolflT,  79 
Cal.  69,  21  Pac  651,  748  (1889):  Morria.v. 
Jami^»on«  20.>  111  87,  68  N.  E  .742  (1903)  ; 
Orattan  v.  Metropplitan  L.  Ins.  Ca,  92  N.  Y. 
274.  44  Am.  Rep  a72  ( 1883) :  2  Qiamb.,  £▼., 
§  1296,  n.  4,  and  ca^es  cited.  .> , 

68.  Robinwn  v.  Ferry.  11  Coin.  460  (1834). 
63.  Morri.«  v.  .Tamienon.  supra:  Straw -v. 

Creene.  14  Allen  (Map«»  )  206  (1867>  :  Athnr- 
ton  V  DefxiPO^e,  I2a  Mich ,  ft64,  88  X.  F-  886 
(1902) ;  People  v.  Bingham,  190  ^»Y,  566^  83 
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tliHt  it  covers  merely  a  portion  of  an  entire  transaction,^''  or  that  it  constituted, 
when  made,  part  of  a  conversation,  the  balance  of  which  is  not  heard.**^ 

Criminal  (.'a^fts.—  An  admission  offered  in  evidence  in  a  criminal  case  should 
be  complete.  IShould  the  statement  be  oral,  ever^-thing  said  at  the  same  time 
necessary  to  the  full  and.accxirate  understanding  of  the  part  offered  should 
be  produced  in  the  tirst  instance.^**  For  example,  a  conversation  said  to  con- 
tain an  admission  by  the  accused  must  be  given  to  the  court  in  its  entirety,** 
though  there  1^»  included  much  which  is  distinctly  self-serving  and  to  the  in- 
terest of  the  accused."**  All  rights  of  the  accused  have  b(.»en  held,  however,  to 
be  fully  protected  by  permitting  him  to  introduce  such  additional  porti<»ns  of 
the  conversation  as  he  thinks  best."*^  Should  the  incriminatiiuj  declaration  he 
in  wriliiifj,  the  same  rule  is  applied,  the  entire  document  being  introduced  in 
evidence  at  the  outiset:!^  -  The  jury  mr^'  fol|o\i' .certain  portiims^aiid  diprisgard 
the  balance."^  Irrd*^v<u\t  mattvr  likelv  to  mish^ad  the  jurv  mav  be  omitted, 
upon  the  original  readilng  of  the  document  to  the  jury,'^ 

Sdf-Hvrvintj  Slafetneiih, —  Except  fio  far  as  above  authorized  the  sc»lf-serving 
statements  <»f  the  defendant  will  not  be  rei»eived  in  evidence  when  tendered  by 
him/-^  unless  they  are  part  of  the  res  ijet^iae,  either  in  their  independently 
relevant  '*^  or  asaertive  capacity.*'*  In  like  manner,  an  accused  person  cannot 
iufrist  ufMjn  i^iviujg.a  self-serving  explanation  offered  at  a  conversation  other 
than. that  relied  upon  by  the  prosecution.** 


N.  K.  112{l  {\\\m\.  affg  106  V  Y.  Siipp.  330. 
121  App    Div.  503   ilOOT);  2  ChamK>.,  Ev..  § 

1296,  Ti.  6»  and  ca»e8  cited.  '  ^ 

64.  Stan^ell  v.  Leavitt,  61  Mich.  536,  16 
N    W.  892   ilH83>. 

65.  VoorlieiR  v.  Bovell.  20  111.  App.  538 
«IHS6);  Sc-ott  V.  Young.  4  Paige  (X.  ^) 
o-i'Z,  547  i  1834)  :  2  C  hamb.,  E\*.,  §  1-2»6,  n  8. 
and  caM'ft  cited. 

66.'Hanrahan  v.  Peo(>le.  9t  III  142  (1878) ; 
66  X.  E  32.  03  Am.  Kep.  ^08  (IS)OS) ;  Com. 
bhotwell  V.  lom.,  24  Ky.  L.  K'ep.  255.  68  S. 
W.  403  1 1002)  {State  v.  Kennade,  121  Mo 
405,  26  S.  W.  347   (1894)  :  2  Thamb.,  Ev .  § 

1297,  n    1.  and  ca«e6  cited. 

67.  C'ampIieU  v  State.  23  Ala  44  (1858): 
State   V.   Oirti*.  70   Mo    594    (1879):   State 

V  Swink.  19  X    C.  9   (1836). 

68.  Walker  v  State.  28  Oa.  254  (18.'59): 
Morrow  v   State.  48  Ind    432   (1874):  State 

V  Napier,  65  Mo  462  C1877):  2  Cbamb..  Ev . 
§  1297.  n   3.  and  ra^en  cited 

69.  People  v  Mnfpbv.  39  Cal  52  (1870): 
Koiindu  IT  State,  57  Win  45.  14  X  \V  865 
( 1883)  ;  2  Cbatnb  .  Ev  ,  §  1297,  n  4.  and  ca*e»i 
cited' 

70.  Aripra,  $$  256  ef  '9tq.;  1  Cbamb.,  Ev, 
%%  900  et  te^. 


71.  State  V.  Carliale.  5T  Mo.  102  (1874) : 
State  V.  Sheppard,  49  VV.  V«.  582,  39  S.  E. 
«76    (1901). 

78.  Paople  v.  Coiigblin.  67  Mich.  466,  35 
\.  W.  72    (1887). 

73.  Dixon  v.  State,  116  Ga.  186.  42  S.  E. 
357  (1902);  Carle  v.  People,  200  lU  494. 
66  X.  E.  32,  93  Am.  Rep.  208  (1963):  0«m. 
V.  Cooselioom.  155  Man.  298.  29  X.  E.  463 
\  1891)  :  State  v.  Blitz,  171  Mo.  530.  71  S  W. 
1027  (1903) :  McKee  v  People,  86  N.  Y.  113 
(1867);  2  Cbamb.,  Ev.,  §  1297a,  n.  1.  and 
cases  cited. 

74.  Infra,  §§  837  et  teq.:  4  Cbamh.,  Bt.. 
§§  2574  et  Btq. 

76.  People  v.  Eatradd,  49  Cal.  171  (1875) : 
State  v  Young,  1 19  Mo.  495.  24  S.  \V.  1038 
(1893)  :  People  v  De  Graff,  4  Hun  622,  6  N. 
Y.  St.  Rep.  412  (1887):  2  Cbarah.,  Ev..  § 
1297a,  n.  3.  and  casen  cited.  The  rule  ex- 
cinding  aelf-fiervlng  Rtatements  is  based  upon 
the  generally  worthless  character  of  such  as- 
sertions. State  V  Howard.  82  X.  C.  623 
(1880). 

76.  State  v  Rtitledge.  37  T^  Ann.  378 
( 1885) :  People  v.  Oreett.  1  Park  Or.  i'S.Y.) 
11  (1845) :  2  Chamb.,  Ev.,  §  1297a,  n.  5,^fid 
cStad. 
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Self-sending  Adis,  Appearances,  Etc. —  One  accused  of  crime  cannot  show 
that  he  acted  *"  and,  indeed  appeared  shortly  after  the  crime  as  he  vrould  have 
doue  if  innocent.'^  For  like  I'easous,  it  cannot  be  shown  that  the  accused 
surrendered  hinaselfeas.  ^  pris^)iier|  or  voluntarily  offered  to  aubnait  to  arrest.^* 

Irrelevancy. —  A  further  reason  for  rejecting  the  self-serving  statement  fre- 
quently consists  in  the  fact  that  such  evidence  is  irrelevant.'^'* 

^l  More  Liberal  Rule. —  A  rule  has  been  adopted  in  several  jurisdictions,  to 
the  effect  that  a  statement,  though  not  in  strictness  explanatory  or  qualifying, 
is  nevertheless  competent,  at  the  instance  of  the  declarant,  if  made  at  the 
same  time  as  his  admission  previously  offered  in  evidence  in  relation  to  the 
same  subject-matter.*^^ 

iStaiemenU  On  Other  Occasio^us. —  The  general  rule  is  to  the  effect  that  even 
qualifying  or  contradictory  statements  made  on  another  occasion  by  a  party  ®*  or 
a  person  to  whom  he  stands  in  a  relation  of  privity,®'  or  other  representative 
capacity,  are  incompetent,  even  where  they  relate  to  the  same  subject-matter,** 
for  the  purpose  of  explaining  or  qualifying  a  declaration  relied  upon  as  an 
admissi<m. 

Wriilen  Declarations, —  The  rule  requiring  that  statements  used  as  admis- 
sions should  be  complete  applies  ;to  written  declarations,  as  those  contained  in 
letters  **•'•  or  other  documents.** 

Weifjht  and  Credibility. — ;  When  the  entire  statement  has  been  received  due 
weight  should  be  friven  to  it  as  a  unit.*^     Not  that  all  parts  of  the  statement  are 


77.  Wniiams  v.  Mate,  52  Ala.  411    (1875). 

78.  State  v.  >5troiig.  158  Mo.  54S.  55  S.  \V 
78    (IS»1));     People    v     KathT>iin,    21    Wend. 
(X.  V  )   50«    ilS30);  2  Chamb..  Rv.,  §  1208. 
n.  .3,  and  ca^es  cited. 

79.  Vaughn  v.  State.  130  Ala.  18.  30  So 
669  (HWl);  State  v.  Taylor.  134  Mo  100, 
3.5  S.  \V.  92  (18051  ;  2  Chamb.  Ev  ,  §  1208, 
B  4,  and  eases  cited.  So.  of  refusing  to 
avail  himself  of  a  chance  to  escape  from  con- 
linement.  People  v.  Montgomery,  H^  Cal 
576  (1878)  ;  Com.  v  Hersey.  2  Allen  (Mass  ) 
173  ilSfil);   People  v.  I^athbun.  auprn 

80.  State  v  Moore^  156  Mo.  204.  56  S.  W. 
883  (1800)  :  Meyers  v  V.  S..  5  Okl  173,  48 
Pac.  186  f  1807)  :  2  Cfiamb.,  Kv..  §  1200,  and 
caies  cited. 

81.  Robin wn  v  Ferry.  11  Conn.  460 
•  IWrt^ :  Morris  v.  -Tamieson.  supra:  Farley 
V  Rndocanarhi.  100  Mass  427  (1868):  2 
Chnmh..  Kv.,  §    1300.   n     1,  and   cases  cited. 

82.'Rpebe  v.  Smith.  104  Til  634.  62  V  K. 
*<.'>«  (lf^02)  :  Adam  v.  Fames.  107  Ma«».  275 
(1871);  Smith  V.  Dodge.  3  X '  T.  !5„pp.  866 
M88ft) :  2  Chamb.,  lEy.,  §  liol,  n  1,  and  casea 
cited.  .     . 


88.  Royal  v.  Chandler.  70  Me  265.  9  Ail. 
615,  1  Am.  St.  Rep.  305  (1887) :  Miller's  Ap- 
peal, 100  Pa  568.  45  Am.  Kep  304  (1882); 
Fllen  V.  Ellen,  18  S.  C.  480  ( 1882) ;  2  Chamb., 
Ev.,  §   1301,  n.  2,  and  cases  cited. 

84.  Stewart  v.  Sherman,  5  ConA.  244 
(1824).  In  certain  jurisdictions,  hbwever. 
the  use  by  a  party  affected,  of  other  parts  of 
a  continuous  conversation,  or  an  e.Ytended 
and  uninterrupted  correspondence,  regarding 
the  same  subject,  is  permitted.  Swift  Elec- 
tric Light  Co.v  Grant,  00  Mich  460,  51  N. 
W.  5.30  (1802):  Lewis  Pub.  Co.  v.  Lenz.  88 
X   Y.  Supp.  841,  86  App.  Div.  451    (1003V! 

85.  Morris  v.  Jamieson.  ^upra :  Lombard 
V.  Chaplin.  08  Me.  300.  56  Atl.  0O3    (1003). 

86.  Lombard  v.  Chaplin,  snpra :  Graftal!  v. 
New  York  Metropolitan  L  Ins  Co.,  02  N.  Y: 
274.  44  Am.  Rep  .372  (1J<83)  :  2  Chamb.,  Ev., 
§    1302.   n.  2.  and  cases  cited 

87.  Arnold  v.  .tolinson.  2  Ml.  106  (1836): 
O'Brien  v.  Cheney.  5  Cush  (Mass  )  148 
(1840^  ;  Shradv  v.  Shrady,  58  N.  Y  Supp. 
54Q,  42  App.  Div  0  (1800)  :  2  Chamb'.,  Bv., 
§  1303,  n.  1,  and  cases  cited.  '' 
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equally  entitled  to  belief.'***  The  jury  may  give  probative  weight  only  to 
such  parts  of  the  whole,  as  they  may  deem  worthy  of  confidence,  and  reject 
tlio  balance.^**     They  cannot  do  so  capriciously  or  without  reason,®*^ 

§  632.  [Extra-Jndicial  Admissions] ;  Statement  Must  Be  Belevant.^^ —  An  ex- 
tra-judicial adnjissioii  must  be  the  statement  of  a  probative  or  res  gestae  fact,*^ 
for  example,  the  i^x'istence  of  a  particular  state  of  consciousness.*'*  The  fact 
which  is  stated  must,  therefore,  tend  to  establish  or  constitute  the  truth  (or 
falsity)  of  a  proposition  in  issue,^**  either  directly  as  a  res  gestae  or' indirectly, 
as  a  probative  fact,  circumstantially  as  is  commonly  said.**  It  must  be  thus 
relevant  at  the  time  when  it  is  offered  in  evidence^*** 

Criminal  Cases. —  In  criminal,  as  in  civil  actions,  the  admission  must  be 
that  of  a  relevant  fact.^"  The  scope  of  criminal  admissions^  however,  extends 
so  far  as  to  cover  aiiy  probative  or  'deliberative  fact,****  as  well  as  one  in  the 
res  gestae,  e.g.,  the  corpus  delicti.^^ 

Conditions  of  [Probative  Relevancy :  Adequate  Knowledge:'— Theit  any  state- 
ment should  be  .relevant  it  is  necessary,  infer  alia,  that  it  be  made  by  a  person 
possessed  of  adequate  knowledge.*  The  knowledge,  however,  need  not  be  the 
result  of  his  own  observation,  if  the  declarant  Teg:ards  the  information  upon 
which  it  is  based  as' accurate  and  is  willing  tor  make  the  assertion  as  of  his  own 

knowledge.^  i      .  .?    •    - 

.... 

88.  Sadler  v.  Sadler,  10  Ark.  628  (1856).; 
Thrall  y.  Smiley,  y  Cal.  529  ilS68);  Vien^ 
V.  Delaraater,  3  How.  Pr,  iN.  V.)  162  ( 1847 )  . 
2  Chamb.,  Ev „  §  1303,  n.  2,  and.  ca»e«  cited. 

89.  Field  v.  Ilitchcoek,  17  Pick  (Mass) 
182.  28  Am.  Dec.  288  I  IS35J  ;  l>etroit  Elec- 
trie  Light,  etc,  Co  v  Applehaiim.  132  Mich. 
555,  94.  N.  W  12  (1003!;  Barnes  v^  AlUii, 
i  Abb.  Dec.  iN'.  V, )  11  KM  Keye**  300  (  I864i  : 
2  Chamb.,  Ev.,  §.  130.1,  iv  3,  and  casen  cited. 

90.  Harris  v  Woodard,  40  Mi«h  408 
(1879);  BarneB  v.  Allen,  supra;  2  Chamb.^ 
Ev.,  §  1303,  n.  4.  andca^es  cited 

91.  2  Chamberlayne,  Evidence,  £§  1304- 
1309. 

99.  Morjran  v  Patrick,  7  Ala.  185  (.1844^ 
Meyc^rs  v.  San  Pedro,  etc.,  R  Co.,  .36  Utah 
307,   104  Pac    736    <1909). 

98.  Canton  v  McOraw,  67  Md.  583,  11  Atl. 
287  (1887);  Kord  v.  Savape.  Ill  Mich.  144. 
00  X    \V.  240    IIS96K 

94.  Lamar  \.  Pearrc.  00  C,n.  377,  IT  S.  T.. 
92  ( 1992 ) ;  TTooper  v  Browninp.  19  Xeh  -^20. 
27  N.  W.  410  ■l>i.<5«>;  Reed  v.  McCourt.  41 
N.  Y.  435  MS«0^  .  2  t  ha  rah.,  Ev ,  g  1.304.  n. 
3,  and  case^  cited. 

96.  Beattyville  Coal  Co  v  Hoekinsi,  10  Ky. 
L.  Hep.  1769,  44  S  W  363  (1898);  Croom 
▼.  Sugg,  110  N.  C.  259,  14  S.  E.  748  (1892) ; 


2  Chamb.,  Ev.,  §  1304,  n.  4,  and  caMfd  cited. 

96.  Keeisling  v.  DoyleV  8  lad.  App  43,  33 
X.  E.  126  (  1803)  ;  W  illard  v.  llor^^ey.  22  .NJd. 
89  (18641.  A  statement  of  a  relev..nt  fact 
competent  as  an  admission  is  not  within  the 
rule  under  discussion  and  is  competent  though 
not  made  in  connection  with  the  matter  di- 
rectly involved  in  the  suit.  Polykranas  v. 
KrauBZ^  77  X.  Y.  Supp.  46  (1902).  As  to 
effect  of  remoteness,  s^e  Mandlebaum  y,  Xew 
\oTk  City  Ry.  Co.,  90  X.  Y  Supp,  377 
(1904) 

97.  People  v.  Williams,  1.50  Mich.  518,  16 
Detroit  Leg.  X.  1008,  124  X   W.  555   (1910). 

98.  Walker  v.  State,  136  Ind.  663,  36  X.  E 
356    (1803);   Com.  v    Waterman,   122  Mass. 
43   (1877);   Murphy  v.  People,  63  N.  Y.  5ft0 
(1876);   2  Chamb.,  Ev.,  §   1304a,  n.  3,  and 
cases  cited. 

99.  U.  S.  V.  .Jones  10  Fed  460,  20  Blatcbf 
(U    S.)   2.35   (1882). 

1.  Mittnache  v.  Bache,.  45  X.  V.  Supp  Rl. 
16  .App.  Div  426  (1897^;  Folk  v.  Schaeffer, 
180  Pa  613.  37  Atl  104  (!8«7).  ThU  rule 
wiirrants  the  acceptance  in  evidence  of  a  par- 
tyV  admission  as  to  his  asre.  Koewter  t*. 
Rocbefvter  Candy  Works.  194  X.  Y.  92,  19  L. 
It  A.   (N.  S.)  78.3,  87  X.  E.  77. 

9.  Wasey  ▼.  Ins.  Co.,   126  Mieh.   119,  85 
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Infants,  Feeble-minded,  Etc. —  If  the  requisite  degree  of  intelligence  for 
adequate  comprehension;  appears  to  be  present,  it  is  iK)t  important  whether  the 
declarant  is  or  is  not  of  full  age.  The  declarations  of  an  infant  party  will 
be  received,'^  even  where  he  would  not  be  deemed  competent  to  testif v  under 

oath^  .        •  ■     .      :      - 

Bemoleness. —  For  probative  relevancy,  it  is  essential  that  the  evidence 
should  not  be,  in  the  judgment  of  the  court,  too  remote  in  point  of  time.*^ 
Subject  to  the  qualiticatiou  of  relevaucy,  it  is  not  material  whether  the  declara- 
tion in  question  preceded  '^  or  followed  ^  the  transaction  to  which  it  relates,  or 
was,  on  the  other  hand,  coucurreut  with  it.** 

Deliberative  Facts;  Contradictory  K:>taiejne)il6. —  A  litigant  inay  use  as 
extra-judicial  adniis^ious  by  hU  opponent,  statements  made  by  the  latter 
which  tend  to  establish  the  existence  of  facts  deliberafive  in  their  uature/'  i.e., 
those  used  to  test  the  accuracv  and  ii:eiieral  credibilitv  of  the  evidence  furnished 
by  the  witness;  such  as  statements  by  a  party  inconsistent  on  some  material 
point  *"  with  his  pre:^ent  testimony,  llie  administrative  requirement  *^  which 
insists  that  before  a  witness  can  be  shown  to  have  contradicted  his  present 
testimony  on  a  former  occasion,  the  facts  as  to  the  alle2:e(l  prior  statements 
must  be  specifically  aiid  fully  called  to  liis  attention  and  hTs  denial  or  explana- 
tion takeu,  is  not,  as  a  rule,  applied  in  case  of  the  former  inconsistent  state- 
ments of  a  partv.^* 

§  583.  ExtArJadiqial  AdiJodasioBa ;  By  Whom  Kade;  Parties. >^—u An  extra-jii- 
dieial  admtssiock  may,'  as  is  said  else^^here,^^  be  mad^  by  a  party  to  the  re.ord 
or  by  any  one  who,  under  the  rules  of  substantive  or  procedural  law  is  able  to 
affect  the  party  by  a  stateme^t.^^     The  designation  of  •'  parties  *'  includes  not 

X.  \V.  459  (1901)  ;  Redd  v.  MeCord,  \QOS.  Y  625  .1884)  ;  2  Chamb.,  Ev.,  §  1.307,' n.  4.  and 

:<3il,  .)4   .N.   K.   737    (.  ISDO);   Chapman  v.   R.  cases   cited. 

Co.,  26  \Vw.  294    ( 187«M  ;   2  Chamb.,  Ev ,  §  8.  Crowley     v.     Pendleton,     46     Conn.     62 

1305,  n    2,  and  cases  cited.  (1878). 

8.  Chicago  C  R   Co.  v.  Tuohy,  196  111   410,  9.  Supra,  §  34;  1  Chamb.,  Ev.,  §  52. 

63  X.  E.  997    (1902)  ;   Atchison,  etc.,  R    Co.  10.  Gould  v.  John  Hancock  Mut.  L.  Ins.  Co., 

V.Potter.  60  Kan  808, 58  Pac.  471  <  1899).  99    X.    Y.    Supp.    833,    114    App.    Div.    312 

4.  Mather  ▼.  Qark,  2  Aikena  (Vt.)  209  (1906);  Zonker  v.  Cowan,  84  Ind.  395 
(1827) ;  z  Chamb,  Ev.,  §  1306      Intoxication  (1882). 

may  be  shown  to  have  been  such  as  to  make  11.  Supra,  §§  226  et  9eq. ;  1  Chamb.,  Er., 

it  irrational  for  the  jury  to  act  upon  a  state-  §§  463  et  aeq 

ment  as  an  admission.     Bruner  v.  Seelbach  12.  Buck  v.  Maddock,  167  Til.  219,  47  N.  E. 

Hotel  Co.,  133  Ky.  41,  117  S.  W.  373  ri909>.  208    (1897):    Bullard   v.   Bullard.    112   Iowa 

5.  Bryant  v.  Crosby,  40  Me.  0  (1«55);  423,  84  \.  W.  513  (1900):  Root  v.  Brown, 
Smith  V  Emerson.  43  Pa.  4.56  (1862):  2  4  Hun  rX.  Y.)  797  (1875);  Drnry  v.  Terr., 
Chamb.,  Ev.,  §  1307,  n.  1,  and  cases  cited.  9  Okla.  398,  60  Pac.  101    (1900) :  2  Chamb., 

•.Hall    V.    Bishop,    78   Ind.    370    (1881):  Ev.,  §   l.'{09,  n.  6,  and  cases  cited. 

Pamarant   ▼,    Cantor,    17    V.    Y.    Supp     37  18.  2  Chamberlayne,    Evidence,     §§     1310, 

'1891):   2  Chamb.,  Ev.,   §  1307,  n.  2,. and  1311. 

caaes  cited.  14.  Supra,  §  409;  2  Chamb.,  Ev.,  §  1233'. 

7.  R<mnd8  v.  Afe^,  116  Towa  345,  89  X.  W.  15.  Green  v.  Gould,  3  Allen    (Mkss.)    465 

1098  (1902) ;  Gordon  ▼.  Stubbs,  36  La.  Ann.  (1862) ;  Marx  ▼.  Hart,  166  Mo.  603,  66  S.  W. 
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only  those  who  appear  upon  the  record  in  that  capacity^  but  persons  who  are 
actually  parties  without  so  appearing.  Substance  of  interest  rather  than  form 
of  record  is  regarded  as  the  determining  factor.*** 

§  634.  [Extra-judicial  Admissiona];  Parties  to  the  Becord.^^ — The  typical 
admission,  which  the  law  receives,  is  an  assertion  in  words,  a  statement  or 
declaration  made  by  one  who  is  the  opposing  party  of  record  in  the  case  in 
which  it  is  offered.*®  Where  the  declarant  is  a  defendant,  it  is  necessary 
that  he  should  have  been  duly  served  with  process.*®  But  it  is  not  essential 
that  the  declarant  should  be  sui  juris.  That  the  person  himself  is  an  infant,** 
under  guardianship  as  an  insane  person  ^*  or  as  a  spendthrift,^*  or  is  under 
some  disability,  as  that  of  coverture,^  is  deemed  to  be  immaterial  in  this  con- 
nection. The  declarant *s  statement  is  equally  competent  whether  made  before  ^ 
or  after  ^^^  the  suit  in  which  it  is  offered  was  brought.  A  discontinuance  of 
the  suit  against  him  renders  his  declaration  incompetent;^  but  that  he  has 
been  defaulted  has  no  effect.*^  Where  a  party's  statements  are  admissible 
only  while  he  is  possessed  of  a  particular  interest,  his  declarations  before  he 
acquired  the  interest,**  or  after  he  ceased  to  have  it,**  are  excluded.  While  the 
extra-judicial  admissions  of  one  on  trial  for  crime  will  be  received  in  evidence 
as  in  civil  cases."*" 

Criminal  Cases, —  The  inculpating  statements  of  third  persons,  alleging  their 
commission  of  the  offense  which  is  the  subject  of  the  pending  inquiry  can- 
not be  proved  by  the  accused  in  his  own  favor  as  the  extra-judicial  admissions 
of  such  a  declarant.^*     The  death  of  the  declarant  '*  or  the  fact  that  the  atate- 


260,  8»  Am.  St  Rep.  715  ( 1001 ) ;  1-aidlaw  v. 
Sage,  37  N.  Y.  Supp.  770,  2  App.  Div.  374 
(1896)  ;  2  Chamb.,  Ev.,  §  1310,  n.  2,  and  cases 
cited. 

16.  Knioe  v.  Sherrill,  28  N.  C.  212  ( \M^,)  ; 
Dott8  V.  Fetzer,  0  Pa.  88  (1848)  ;  2  Chamb., 
Kv.,  §   1311,  n.   1,  and  oases  cited. 

17.  2  Cbamberlavne,  Evidence.  §§  ^3I2, 
1313 

18.  Fagan  v.  Untz,  1.>6  Cal  681,  10.5  Pac. 
951  (11)00);  Koplan  v.  Hoston  Oanligbt  Co.. 
177  Masis.  15,  58  \.  E  183  (1000)  ;  Williams 
V.  Sargeant,  46  N.  V.  481  (1871)  :  2  Chamb., 
Ev.,  §   1312,  n.   1,  and  cases  cited. 

19.  Griswold  v  Burrougbs,  15  \.  Y.  Supp. 
314,  60  Hud  558  (180]). 

80.  Chicago  City  l\  Co.  v  Tuohy.  supra: 
Hailev.  UUie,  3  Hill  (X.  Y.)  140,(1842). 

ai.  Hart  v.  Miller,  20  Tnd.  App.  222,  64 
N.  E.  239   (1002). 

82.  Hoit  V.  Underbill.  10  N.  H.  220,  U  Am. 
Dec.  148  (1A39). 

I  EnMst  V,  Merritt,  107  Ga.  61,  32  $.  F. 


898   (1899);  Morrell  v.  Cawley,  17  Abb.  Pr. 
(N.  Y.)  76  (1863). 

84.  Bartlett  v,  Falk.  110  Iowa  346.  81  N. 
W.  602  (1000). 

25.  Clark  v.  Smith.  87  IH.  App  409  (1899)  ; 
Dole  V.  Young,  24  Pick.  (Ma.«R.»  250  (18.^7)  ; 
2  Chamb.,  Ev ,  §  1312,  n.  7,  and  cases  cited 

26.  Bensley  v.  Brockway,  27  III,  App.  410 
(1888). 

27.  Ensminger  v,  Marvin.  5  -  Blackford 
(Tnd.)    210    (1830) 

28.  Wallace  v.  Miner,  7  Ohio  240  ( 18.^5 >  ; 
Mdntyre  v  I'nion  College,  6  Pai^i^e  (X.  Y.) 
230  (1837):  2  Chamb..  Ev.,  |  1312^  n.  11, 
and   cases   cited. 

29.  Boshear  v.  Lay.  6  Heisk.  (Tenn.)  163 
(1871) 

30.  Rupra,  §  527;  2  Chamb.,  Ev.^  §  12o6a. 

31.  State  V  Rack,  118  Mo.  92.  23  S.  ^W. 
1080  (1893);  People  v.  Schooley,  149  X.  Y. 
99,  43  \.  R,  .536  (1896):  ^  Chamb..  Vlv^  § 
1313,  n.  2,  and  cases  cited. 

32.  State  v.  West,  .45  Uk.  Ann.  If,  12  So. 
7  J(1893)..  ,     , 
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ment  is  part*  of  a  death-bed  confessioB,^^  does  not  affect  the  rule.  The  rule 
applies  to  the  statw^uts  of  the  officers  iiud  other  agents  of  a  corporate  defend- 
ant" 

§  886.  [Extra-Judicial  Admissions] ;  Coparties;  Declarant  Affected  as  if  Sole 
Party.^'^ —  ^^o  far  as  other  cousideratious  do  not  intervene,  the  declarations  of 
one  of  several  parties  aifect  himself,*'*^  to  the  same  extent  as  if  he  wore  the  sole 
litigant  on  that  side  of  the  record,  except  where  at  the  time  such  dechirntions 
were  made  a  rule  of  substantive  law  operated  as  a  bar  to  the  use  of  the 
declaration.'^ 

Necessary  Prejudice. —  Tint  where  a  statement  of  one  of  the  co-parties  can- 
not be  received  as  an  admission  without  essentially  injuring  the  substrtutitil  rights 
of  the  others,  as  where  the  dt»claration  in  question  involves  the  existence  of  some 
apecitic  fact,  as  the  validity  of  a  will.'*^  or  other  basic  document,^^  upon  wliieli 
the  rights  of  all  the  coparties  arc  equally  dependent,  the  declaration,  though 
otherwise  competent,  will  be  excluded. 


§  586.  [EpitnirJmdicial  Admilslmi]  (  Ooparty  Hot  Affected.^" —  The  stntements 
made  by  a  paH;t  do  not  aifei»t  his  coparties  in  civil  cases,*^  whether  of  common 
law,**  divorce*'  or  equity  proceedings.**  The  rule  is  the  same  in  criminal 
proceedings.**  Adniiissions  bp  rotidurf^  as  where  a  statement  made  in  the 
presence  of  all  the  parties  may  be  deemed  to  have  been  adopted  **  or  aBsent(»d 
to*^  by  them  are  not  within  the  purview  of  the  "rule. 

Riffhts  of  C opart]!, —  The  rights  of  the  coparty  will  be  safe-guarded  by  the 
conrt,  rf  reqirested.**'  That  the  statement  offered  must,  to  a  certain  extent 
necessarily  affei^t  the  interests  of  the  coparty,  is  not  sufficient  to  warrant  ex- 
chiding  it,  if  othersVise  competent.**     A  coparty  cannot,  as  a  rule,  use  the 

123  Mass.  309  (1S77)  ;  2  Chamb.,  Ev.,  §  1314, 
n.  4.  and  cases  rit«d. 

40.  2  Cha]n))«r]ayne,  Kvidence,  §§  1315- 
]318b. 

41.  Dean  v.  Kobs.  105  Cal.  227,  3S  Pac.  012 
(1804):  Howie  v.  DriiwoH,  203  111.  480,  68 
N.  E.  56  (1003)  ;  Finelite  v.  Sonlierg.  78  N. 
Y.  Supp.  338.  75  App.  Div.  455  (1002);  2 
Chamb.,  Ev.,  §  1315.  n.  I.  and  ca«e8  cited. 

42.  Reed  v.  Noxon.  48  Til.  323    (1868). 
48.  Anen  v.  AHen,  L.  R.   1804  Prob.  Div. 

248. 

44.  Leeds  v.  In».  Co.,  2  Wheat.  (U.  S.)  380 
(?817). 

4«.  2  Chamb..  Ev.,  $  1315. 

46.  Bradley  v.  Bri|ar«««.  22  Vt.  05  (1849). 

47.  Caldwell  v.  Aiijrer,  4  Minn.  217,  77 
Am.  Dec.  515  (1860):  Crippeo  v,  Morae,  40 
N.  Y.  63  fl872). 

'48.  WilHamn  x\  Taunton,  Bupra;  2  Chanb., 
Ev.,  §  1316. 


I.  We«t  V.  State,  26  Ala.  08  (1884). 

84.  People  t«  Ameriean  1c»  Co..  120  X.  Y. 
Supp.  44.3    (1900). 

85.  2  Cbamb«rUivne,  Evidence,  §  1314.  * 
88.  WiUiAjna    v.    Taunton,    125    Mass.    34 

(1878):  Petrie  v.  Williams.  23  X.  Y.  Snpp. 
237,  68  Hun  380  (1803)  :  Blondin  v.  Brooks, 
83  Vt.  472,  76  AtK  184  (1010);  2  Chamb., 
Er^  {  1814,  n.  1,  and  caRes  cited.  Declara- 
tion«  of  conspirator.  See  note.  Bender  Ed., 
106  N.  Y.  104. 

87.  Whittaker  v.  Thayer  (Te?c.  Civ.  App. 
1900),  123  S.  W.  1187. 

88.  Gorham  v.  Moor,  107  MaAR.  522,  84 
N.  E,  436  (1808):  Jn  re  MyerV  Will,  184 
X.  Y.  54,  76  X.  E.  020  MflOO) :  Moore  v. 
CaMwell,  27  Ohio  Cir.  Ci.  R  440  (1004):  2 
Chanb^  Ev.,  §i  13H,n.  B,  and  caf«e8  cited. 

88.  Livinirston'fl  Appeal  63  Conn.  68.  26 
Atl  470  <188S).;  Brifttott  v.  Woreaster  County, 
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statements  of  his  associate  on  the^- record  as  against  the*  oppdsiiig  intertBt** 
He  may,  however,  employ  tbem  in  his  own  fav<^r  as  against  the  declarant*^* 

Joint  Offensea. —  It  thus  appears  that  the  rule  admits  the  declaration  of  a 
eoparty  as  iigain^t  himself,, Jbut  refusjes  it  as  agaijist  the  other  eyc^i  u^jcases 
like  adultery  "'^  or  other  joint  otfenses,  civil  ^^  or  criminal  where  'both  par- 
ticipants  are  equally  guilty  or  equally  innocent. 

Exceptions  lo  Rule, —  Where  by  a  provision  of  substantive  law  the  declarant 
stands  in  some  relation  of  agency  or  privity,  he  may,  as  a  matter  of  law,  make 
a  statement  which  will  affect  his  copartner  as  an  admission.^^  Where  persons 
are  co-operating  in  a  joint  enterprise  the  admissions  of  one  of.  them,  within 
the  scope  of  the  common  undertaking,  are  binding  upon  all.*^ 

Joint  Ownership, —  Whether  the  relation  established  by  substantive  law  be 
that  of  agency,''^  privity  **"  or  under  an  independent  rule,  it  is  well  settled 
that  the  statements  of  a  joint  owner  of  real  or  personal  property^*  affect  the 
other  owners,  when  parties  to  the  record,  provided  that  the  other  conditions  of 
admissibility  are  present.  Among  these  Is  a  requirement  that  the  identity  in 
legal  interest  shall  be i.4ear J>>' 'sbp\vi» '''**;  a)id,tb^tth«:joi tit  otme«0bi(^mu^^ 
existed  at  the  time  the  jstatement  was '.made.^^V  The  rule,  applies,  equtl^  to 
cases  at  law  or  suits  in. equity.  Xo  relation  of.  joint  ownership  exists  between 
owners  as  tenants  in  common,^^  or  between. tho^e  bpJdiug. present  estates,  and 
persons  interested  iu  reveJ^sion  or  rcmainft^^r  e.g.^  between  .g- tenant  for  life 
and  a  remaindennan  when  made  parties,  to  the.s^me  aotion,^^  ai)d  the  statements 
of  a  co-v)wner  affect  only  himself.      .,...;  i 

Joint  Liability.-^  The  d^laration  of  one.  jointly  liable,  qfi  some  legal 
obligation,^^  1^'ith  the  party  agaii^t  whom  it  is.off/ercd,  ;s  admissible  as  the 
admission  of  the  other,  when  both  are  parties  to. the, record.  Thus,  the  state- 
ments of  one  jointly  liable  on  a  contract,  written  or  oral,  are  admissible  against 

"      • 

49.  Rubers    v.    Suttle,    19    IU.    App.    163  68.  IMeree  v;  Roberto,  57Coini.  31,  17  Atl. 

(lS85r     Where   prejudice   is  neoefttftiry,   the  275  (1880);  Hollenbeck  v.  Todd,  IID  IU.  543, 

rule  is  otherwise     :^ee  §  :y.io;  2  Chamb.,  fiv.,  S  X    E.  B29   <18S7)  ;  Jackson  r.  McVey,   18 

§  1:{I4,  118.  2.  .1,  Johns.  (N.  Y.)  330  (1830)  ;  2  Ohamb.,  E^.,  } 

-  90.  i^iitilun  V.  Davis,  6  Whart    (Pa.)    1^69  1318a,  n.  3/ atid  caaes  cited.     • 

(1840)  -59.  Blenkinaopp   v.   Blenkitl0opp<   17   L.  J. 

61.  Cade  v.  Hatcher,  7&  Oa    3ri9  (1H84>.  Ch.  343,  2  Philf.  807  <i848K     ' 

5S.  2  (hamb.,  Gv.,  §  1317,  n.  I.  and  caaes  60.  Hiikene.7    v.    Ferguson,     14    Ark.    640 

cited.                              -                                      '"  (1854).      .         ■         -          .  ».      •  • 

53.  PM^fcrton  v.  WoJf,  «  Oray  (Mass.)  '4r).3  61.  Xaul  v.  \aul.  78  N.  Y.  JSttpp    1(M,  76 
(18i56)  ;  Hol»ert»  v.  Kendall,  :i  Ind.  App.  380,  App.  DSvj  292   (1902). 

29N.  K.  487  (»8dl),  68.  McGregor   v.   Wait.    10  Gray    <Mata.) 

54.  Reddinji  v.  Wright,  4ft  Minn.  :V22,  51  X.  7^.   fi.n   Am.   Dec:  305    (l«i>7y :  <3aHaghe#   v. 
W.  1056  (1892)  :  2  ('hamb ,  Ev..  §  1318.  HI.  HogerB,  1  Yeateii'  (Pa.)   390'fl893)» 

55.  Siimmernlle  v.  Penn  DriUing  Co.,  119  68.  Tlibmas' r.   Mwh^pr, '  12«   111.   App.   47» 
ni    App.  152   (1905).                                      '  M 900).     An  obligation  to  xwntrihiite  or  in- 

56.  Infra,  §S  540  et  neq.';  2  Chamb.,  Rt.,  demnify  in  not 'a  joint  x>bligaftion,    I^apier  v. 
§§  1.337  et  aeq.  ].6ui«iana  Fx]Uitable  L.  Its.  Co;,  5T  Ala.  100 

i7.  Ufta,  §  539  ef  Mq.;  2  Chamb..  Ev.1'§§      I1f<76)  :  KAwards  v.  BrMter,  66  Kite.  Ml,  71 
1329  et  aeq.  Pac.  587   (1903). 
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bU  coobligors  i  when  stied  on  tlieeoiiimoii' obligation. ^^  Th^y  uuist,  however, 
concern'  the  8ivbjfct-matter  of  die  jbiut  liability.*^  Xo  new  oUigatiou  eon  b^ 
created  in  thid  wuy;^*^  nor  ^n  the  'Qvigiuti}  obligation  be  enlarged  by  such  a 
declaration,**"  revived  after  it  has  prima  facie  been  paid,***  a  condition  limiting 
liability- be  remo'red^  or  the  performance  of  it  waived.*^ 

The  Declarant  Mu^i  Be  a  Fart y.-^  It  is  eseential  that  ^he  declarant  should 
have  been  joined  as  a  party •  on  the  record  ~*^  and,  as  such,  properly  served  with 
process.** 

Negotiable  Instrumvnls. —  The  joint  obligation  may,  with  equal  effect,  be 
either  a  simple  contract  or  a  promissory  note^^  or  othei*  negotiable  instiliment. 

CovetUinls. —  It  may  bti  one  by  vc^y.  of  covenant.  For  example,  the  declara- 
tiou  of  one  joint  lesee  may  be  admissible  against  the  other/ ^ 

Self-serving  tStatements. —  One  jointly  liable  with  another  cannot  use  in  his 
own  favoF  .st^t^p^pnts  of  Jus  (Jfi-o^ligQi:^^' .  ^  ,     .,,.;.     ....        ^  . 

§  687.  [Extm-J«dioiml  AdTirimiHms) ;)  Homiml  Parties  J  ^--*^The  statements  of  a 
nominal  plaintiff  '^  or  defendant  ' '  are  not  received  as  against  the  person 
beneficiany  entitled.  But  one  who  tnlt^  upon  the  litigation  by  virtue  of  owner- 
ship of  there«  takes  its  benefits  cum  efiere,  i.o.,  subject  to  theeffect  of  all  state- 
ments made  by  his  predecessor  in  title  while  he  was  still  beneficially  iuter- 
eated.^*'  If  the  fact  staft^d  is  one  in  which  the  declarant  alone  has  an  interest  "^^ 
or  where,  for  any  reason,  his  admission  would 'not  affect  the  interest  of  the 
person  beneficially  entitled,^**  it  continues  td  be  oompeitent.  Familiar  instances 
of  the  rules  under  consideration' are  afforded  by  the  extra-judicial  statements 
of  a  guardian  ad  litem  "  or  "  next  friefid,"  ^^  or  general  guardian.''^ 

64.  Olson    V.    O^Ialia,    76    Ul.    App.    3S7  74.  Morgan    V.    Hubbard.    66    N.    C.    394 
(1898) ;  Mttrtin  V.  Roots  17  M«w..222  Ud21) ;  (1S72).  ;.  .  ^ 
Shirk  y.  Brookfieid,  79  N.  Y.  :$upp.  225,  77          75.  2  Chamberlayne.    Evidence,     §§     1319, 
App.   Div.    299    (1902);.   2    Chamb.,   Ev.,   §  1320.     . 

1318b.  nw  2,  and  ca««8  cit«d.    Xbe  ,8bare  in  76.  Shail^    v.    Buiqatead,    99    Mass.    112 

the  joint  obligation  lor  which   the  speaker  (1868);   Eberhardt  y.  ^bu8]ter.   10  Abb.  N 

is  liable  is  not  Hiateria).    Walling  v.  Roose-  Cas.   <N.  V)   374   <1879);  Strither  v.  A|)er- 

velt,  16  K.  J.  L.  41    (1837)u  deen.  etc..  Co.,.  123  Ny  C    107,  31   S.  E.  386 

65.  Fenn  v.   Dugdale.  40  Mo.  63.  (1867):  (1901);  2  Chamb.,  Ev..  §  1319.  n.  1,  and  ca^9 
WalKa  V.  Randall,  81  N.  Y..164   a880):.2  cited. 

Chamb..  Ev.,  §   131Rh,  n.  4.  and  cases  cited^  77.  Day  ▼.  Baldwin, .34  Iowa  .380  (1872).. 

66.  ThompsoB   y.    Richards.    14.  Mioh    .172  7S.  Haily  v.  Gooden,  6,  Ala.  78  (1843) 
(1866).  79.  Hopan  v.  Sherman,  5  Mich    60  (IS.'JS) 

67.  V.  8.  Bank  y.  Lyman,  1  Blatobf.    (U  80.  Nix  y.  Winter.  .3.5  Ala.  309  (1859). 

S.)  297.  20  Vt.  666.  (1848).  81.  Cooper     v.     Mayhew,     40    Mich      528 

68.  R<M?eTR  V.  Hements  92  N.  C.  81  (1885).      (1^79) ;  Chipman  v.  R.  Co.,  12  Utah  68,  41 


.  Thompson  V,  Richards.  «wpra.  .-  Pac.  .*562   (1805). 

70.  Dickinson  v  pUrke,  6  W.  Va.  iJSO  82.  Buck  v.  Maddock,  167  111.  210,  47  N. 
{1872>.  E.  208  (1807i;  Mertz  ▼.  Detweiler,  8  Watts 

71.  Derby  T.  Rounds,  .53  CaL  659  (.1876).  4  p.  (Pa.)  376  (1R45). 

7t.  Kofrnaffle  v  Aniintrong.  17  Ida.  246,  105  8S.  Knights'  Templar,  etc..  Indemnity  Co. 

Pac.  216   (1909).  V  Crayton,  209  111.  5.50,  70  X.  E.  1066  (1904; 

39.  Miller  y.  ;Uatlv}as,  145  111..  App.  465  2  Ghamb.,  Ey.,  §  1319^  n.  10,  and  caws  cit^ 
(1908). 
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Principal  and  Agent. —  An  agent  may  be  sued,  instead  of  his  principal.  He 
is  then  not  a  nominal  party,  but  is  identified  in  legal  interest  with  his  principal 
and  his  relevant  statements  are  thus  competent  admissions  in  the  suit  against 
him.'** 

Persons  Acting  in  a  Fiduciary  Capacity. —  Trustees  and  other  persons  act- 
ing in  fiduciary  capacity,  at  law,  are  not  nominal  parties.  The  statements 
of  such  a  party  before  being  duly  qualified  to  discharge-  the  duties  of  his 
oifice  ^'*  do  not  affect  the  estate  prior  to  that  time.  If  such  statements  are  made 
while  the  declarant  is  holding  the  legal  title  to  the  trust  property  they  do  aflPect 
it.""®  In  certain  jurisdictions,  the  equitable  view  is  adopted  ^'  and  fiduciary 
legal  owners  are  deemed  to  be  nominal  parties  ^^  within  the  rule,  and  admis- 
sions binding  upon  the  trust  fund  can  alone  be  made  by  those  beneficially  in- 
terested in  it 


§  638.  [Extra-judicial  Admiisions] ;  Persons  Beneficially  Interested.^* — The 
declarations  of  the  person,  benefidaily  interested  ase  competent  against  the 
nominal  party  representing  his  interest.^  provided  they  are  made  while  the 
deelaraut*s  interest  continues  ^^  and  a  suiSbient  interest  shall  have  been  estab- 
lished to  the  satisfaction  of  the  court,  by  evidence  outside  the  statements  of 
the  declarant."^ 

Injured  Person  in  a  Criminal  Proceeding. —  The  prost»eutor  in  a  criminal 
proceeding,  the  person  alleged  to  have  been  injured  by  the  offense  is  in  no 
proper  sense  a  party  to  the  proceeding  or  beueticinlly  iiitcrc'stod  in  the  result. 
Uis  statements,  therefore,  do  not  affect  the  government  \u  the  trial,  nor  are 
they  admissible  because  of  his  lieath.  Subject  to  other  rules  of  admissibility, 
e.g.,  that  receiving  dying  declarations,*'  admissions  of  accused  by  non-denial 

84.  Johnson  v.  Kerr,  I   Serg.  &,  R.    (Pft.)  statements   made   in    the  «p)>lication    as   to 

25   (1814).  his  health  and  making  c<mtradictory  state- 

86.  Niskern  v  Haydock«  48  N.  Y.  Supp.  805,  meats    but    where    the    beneftciarv    has    no 

23  App    Div.  175   (1897) ;  2  Chamb ,  Kv.,  §  vested  interest  but  is  liable  to  he  changed  by 

1320,  n.  I,  and  cases  cited.  the  insured  such  statements  are  admlssihle  in 

86.  Dennis  v    Weeks,  46  Ga.  514   (1872);  evidence.     Knights  of  Maccabees  v.  SShieldfl. 
McRainey  v.  Clark,  4  X.  C.  698   (1878).  156  Ky    270,   160  S.  W.   1043.  49   L.   R    A. 

87.  Titlow  V.  Titlow.  54   Pa.  216,  93   Am.  fX.  S.)   853  (1913). 

Dec.  691   (1867)  89.  2  Chamberlayne,    Evidence.    $§    1321- 

88.  Bragg  v  Geddes,  93  111.  39  (1879)  ;  Cal-       1328. 

▼ert  V    Alvey.  152  X.  C    610,  68  8.  K    153  90.  Brown  v.  Brown,  62  Kan    666.  64  l*ac. 

(1910).  699    (1901):   Shields  v.   Whitaker.  82  X.  C 

Ezeoutor. —  Kvidence   of   admissions   made  516   (1880)  :  Fav  r.  "Feelev.  18  K.  T.  71.5,  30 

by  an  executor  that  he  had  unduly  influenced  Atl  342  (1894) :  2  Chamb.,  Kv.,  S  1321.  n    1. 

the  making  of  a  will  is  not  competent  against  and  cases  cited 

the    l»eneficiaries.    Tlieir    inter««ts    are    not  91.  Shepherd  r.  Hayes.  16  Vt.  486  (1844). 

joint   and   to   permit    bim   to   preiudice   the  99.  Smith  v.  .Mdrich.  12  Allen  (Mass.)  .S53 

rights  of  ofhers  would  open  the  door  to  fraud  (1J266) :   Kinnane  v    Conroy,  52  Wash.   651, 

Re  Fowler,  1.56  X.  C    340.  72  S    K.  357,  38  101  Pac  22:<  (1909). 

I.    R.  A.   (X.  S)   r-15   (ion)                         '  93.  Such    dying  declarsfions   are  only   re- 

The  iiistired  catinM  preiudice  the  Hsrhts  of  ceired    in    case   of   homicide,   lihder   a   very 

the  benlpttciaryW'the  pbHcJr  t)y '^enJ^ttg  t^«*  restricted  rale.    tfom.  ▼.  Ttom^r,' l53  Ifi 
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of  statemeBts  made  in  bis  presence,^^  that  the  declaration  is  part  of  the  res 
gestae,^  or  the  like,'^  the  assertions  of  the  prosecutor  are  not  receivable  for  ®^ 
or  against  ^^  the  accused.  His  or  her  declarations  viewed  as  admission  of  a 
private  prosecutor,  would  be  mere  hearsay.^* 

Corroboration  and  ImpeachmenL —  Naturally  such  declarations  of  the  in- 
jured person  may,  upon  ordinary  principles,  be  received  to  corroborate  ^  or 
impeach  ^  the  evidence  of  the  injured  person  should  he  appear  to  testify.  Thus, 
where  a  question  arises  as  to  whether  a  person  alleged  to  have  been  injured 
by  a  given  act  conmmted  to  its  perpetration,  statements  at  other  times,  not 
too  remote  from  the  time  of  the  occurrence  to  be  relevant  in  a  probative  sense,' 
may  be  shown  to  establish  or  negative  the  fact  of  consent,^ 

Mental  States. —  There  is  a  marked  disagreement  in  opinion  between  the 
courts  in  different  jurisdictions  as  to  whether  the  declarations  of  an  injured 
person  are  admissible  as  to  his  purpose  or  intent  in  visiting  the  scene  of  a 
given  res  gestae.  Naturally,  adopting  the  view-point  of  independent  relevancy, 
judges  have  held  that  where  the  mental  state  is  probative  or  constituent  the 
declarations  of  the  injured  party  logically  tending  cii-cumstantially  to  establish 
it  are  to  be  received.^  On  the  other  band,  adopting  the  attitude  of  scrutinizing 
the  statement  declaring  the  existence  of  a  given  mental  state  as  an  assertive  one, 
the  conclusion  that  it  should  be  rejected  as  hearsay  has  impressed  certain  tribun- 
als as  inevitable.^ 


343,  26  N  E.  872  (1891);  People  v  Davis, 
56  y  Y.  95  H874) ;  State  v.  Harper,  35  Ohk> 
St.  78,  35  Am.  Hep.  96  (1878);  2  Chamh., 
Ev.,  §  132*2,  n.  1,  and  cases  cited. 

94.  State  v.  Dillon,  74  Iowa  653,  38  N.  W. 
525  11888);  People  v.  Meyers,  7  X.  Y.  St. 
Rep.  217  (1887):  Moore  v,  ideate,  96  Tenn 
209.  33  S.  W.  104ft  (1896);  2  Chamb..  Ev., 
§  1322,  Q,  2,  and  casea  cited. 

95.  Bow  V.  People,  .160  111.  438.  43  N.  E. 
593  (1896) :  Com  v.  Hackett.  2  Allen  (Mass.) 
136  ( ISai )  :  Ditikson  v.  State,  39  Ob^o  St.  73 
(1883) :  2  Chamb.,  Kv.,  §  1322,  n.  3,  and  caws 
cited.  As  to  probative  facte,  see  tbe  name 
note  and  cases  cited. 

96.  Disqiialifi cations  by  reason  of  infancy  or 
imbecility.  .  People  v.  Qiionff  Kim.  34  Nw . Y. 
Supp  260  (189.5)  :  Horn  heck  r.  State.  »5  Ohio 
-t.  277,  .35  Am.  Rep.  608  (1879). 

97.  Green  v.  State,  112  Os.  ^38.  .37  S..  K. 
885  (1900);  Com,  V.  Kott.  ^^^  Mi*j»«.  9.fV> 
(1»83):  2  Cbatdb.,  Ev.,  §  1322.  n.  6.  r«nd 
ca«»e«  cited.  But  oee  People  v.  Doyle,  1 2  N. 
Y.  Snpp.  836.  58  Hiin  535  (1890):  State  v. 
Shorter/ 85  S.  C.  170..fl7  R.  R.  131  i\9\Qt, 

98.  People  v  Shattuch,  109  Cab  «T3.  42  Pax? 
315  (1895);  Com.  V.  Sanders.  14  Oray 
(Maw.)  394,  77  Am.  Dec.  335  (1860) :  Davis 
▼.   People,   2   Thompt.    k   C,    (N.   T)    212 


(1873):  Benedict  v.  State,  44  Ohio  St.  679, 
11  N.  E.  125  (1887);  2  Chamb..  Ev.,  §  1322, 
n.  6,  and  cases  cited. 

99.  Graves  v.  People,  18  Colo.  170,  .32  Pac. 

63  ( 1893) ;  Com.  v.  Chance,  174  IMass.  245,  54 
:^.  E.  551,  75  Am.  St.  Rep.  306  (1899); 
People  V.  Molineux,  168  N.  Y  264,  61  N.  E. 
286,  62  L.  R.  A.  193  (1901);  2  Chamb.,  Ev., 
§  1322,  n.  7,  and  cases  cited. 

1.  Dunn  v.  State,  45  Ohio  St.  249,  12  N,  E. 
826  (1887). 

>  2.  Austine  v.  People.  110  111.  248  (1884)<; 
Com.  v.  Densmore,  12  Allen  (Mass  )  535 
( 1866) :  2  Chamb.,  Ev.,  §  1.323,  n.  2.  and  cases 
cit^. 

8.  Tnfra,  §§  640  et  seq. ;  3  Cljamb ,  Ev.,.  §{ 
1709  et  9eq, 

4.  State  V.  Perigo,  80  Iowa  37.  .4.5  N.  W. 
390  (1890).  For  e?cample.  on  an  isMie  of 
rape,  if  the  prosecutrix  denies,. a^  a  witness^ 
that  Bhe  made  a  pven  statement,  the  accused 
shovld  reasonably  he  permitted  to  show  that 
she  made  it.  Carroll  v  State.  74  Miss.  688, 
22  So.  29.'>,  60  Am.  St.  Rep.  5.W   (1897).i 

5.  Hunter  v.  State.  40  N.  .1.  L  495  (1878) ; 
State  V.  Ooodrichj  19  Vt.  116t  4^7  Am.  Deo, 
67«   (1847y.  '  *' 

8.  Adams  v.  State   (Tex.  Cr.  App.  1901), 

64  S.  W.  1055 ;  State  v.  Power,  24  Wash.  84, 
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Claim^^^Tor  exupxplSf  tiiitt  acfoiifiW^pobseflior^f  ieal^  oi-' p^ftscmal  •''•prop- 
erty has  declared  during  the  time  of  his  possession  ^^  that  he  owned  it,  is  not, 
indeed>  under  the  rule  against  hearsay,  any  evidence  that  he,  as  a  matter 
of  law  and  fact,  did  own  it.  But  such  declarations  are  evidence  that  the 
possessor  claimed  to  do  so.  They  characterize  his  possession  as  adverse,  and 
so  are  available  to  a  subsequent  holder.  In  geifteral,  such  statements  are  com- 
petent as  to  the  nature,*^  extent/'*^  and  other  essential  features  of  the  possession. 

Disclaimer, —  The  rule  is  the  same  as  to  disclaimer  of  ownership  regarding 
real  ^*  or  personal  *"  property. 

Mental  Comdition. —  The  mental  eoudition  of  the  declarant,  standing  in  rela- 
tion of  privity*  to  the  party  as  to  his  mental  capacity  to  do  certain  acts*^ 
may  be  material.  If  so  declarations  of  the  predecessor  in  title  tending  sub- 
stantially to  establish  the  existence  of  a  relevant  mental  condition  are  competent. 
They  are  not,  however,  exceptions  to  the  rule  excluding  hearsay,  nor  are  they 
admissious.^^ 

Mental  States* —  It  may  be  necessary  to  establish  the  existence  of  other 
probatively  relevant  *^  facts  in  connection  with  a  predecessor  in  title.  Among 
the  constituent,  or  res  gestae  **  facts  to  be  established  in  a  given  case  with  regard 
to  a  predecestsor  i©  title  may  be  the  existence,  on  his  part,  of  a  mental  state 
relevant  to  the  issue."*^  This  may  happen  when  it  is  necessary  to  establish 
intent  iu  coimection  with  domicil,^*  the  existence  of  fraud  or  its  absence,  or  in 
making  proof  of  other  facts.* ^  Assent"**  or  knowledge  whether  acquired  by 
notice  *^  or  otherwise  '^  stand  in  the  same  position. 

See    ludependent    Kelevancy,    in    general,    2  Fellows  v.  Smith,  130  Mass.  378   (1881);  2 

Chamb.,  Er.,  §  1331.  Chamb.,  Ev.,  §  1334,  n.  2,  and  cases  cited. 

84.  Peck,  etc.,  Co.  v.  Atwater  Mfg.  Co.,  61  41.  Howell  v.  HoweU,  59  Ga.  145  (1877)  ; 
Conn.  31,  23  Atl.  690  (1891);  Herscher  v.  Dowie  v  Driscoll,  203  UK  480,  68  N.  E.  56 
Brazier.  38  111.  App.  654  (1890) ;  Hurlburt  v.  (1003). 

Hnrlburt,  128  N.  Y.  420,  28  N.  E.  651.  26  Am.  42.  2  Chamb..  Ev„  §  1335. 

St.  Rep.  482  (1891) ;  2  Chamb.,  Ev.,  §  1333,  48.  Br  ice  v.  Ude,  30  Ala.  647,  68  Am.  Dec. 

n.  1,  and  cases  cited.  148  (1857)  ;  Roeber  v.  Bowe,  30  Hun  (N.  Y.) 

85.  Ouy  V.   Lee,  81    Ala.    163,   2   So.   273  370  (1883). 

(1886) ;   Wilson  v.  Albert,  89  Mo.  537,  IS.  44.  Cook  v.  Knowles.  38  Mich.  316  (1878). 

VV.  200  (1886)  ;  2  Chamb.,  Ev.,  §  1333,  n.  2,  45.  Gibba  v.  Estey,   15  Gray    (Mass.)    587 

and  cases  cited.  ( I860) ;  Norfolk  City  Xat  Bank  v.  Bridxers, 

86.  Tiemey  v.  Corbett,  2  Mackey  ^D.  C.)  128  N.  C.  322.  38  S.  R.  888  (1901) ;  2  Chamb., 
264(1883).  Ev.,  §  1336,  n.  3.  and  esses  cited. 

87.  Wisdom  y.  Reeves,  110  Ala.  418,  18  So.  46.  Wilson  v.  Terry.  0  Allen  (Mass.)  214 
13   (1895).  (1864). 

88.  Austin  v.  Andrews,  71  Cal.  98,  16  P«c.  47;  Whitney    v.    W^heeler.    116    Mass.    490 
646    (1886);    Gratz   v.    Bestes,    45    Pa.   495  (1875);   Hopkins  v    Clark,  35  N.  Y.  Supp 
(1863) ;  2  Chamb.,  Bv.,  §  1333,  n.  5,  and  cases  360,  90  Hun  4  (1895) ;  2  Chamb.,  Ev..  §  1336, 
cited.  n.  5,  -and  rases  cited. 

89.  New  Jersey  Zin^  etc.,  Co.  v.  Lehifrh  48.  Beecher  v  Parmele.  9  Vt>  852,  31  Am. 
Zinc,  etc.,  To..  59  N.  J.  L.  189,  35  Atl,  915  Dec.  633   (1837);  Gibhs  v.  Estey,  stipro. 

ri806) :    8  Chamb.,   Ev.,  §   1884.  n.  I,  and         40.  Fisher  v  T^tand.  4  Cush.  fMass;)  456, 
cases  cited.  50  Am.  Dec.  805   (1849). 

4a.'8mRh   V;   Page,' 72  Qa.   530    (1884^;  80.  Bieknell  v.  Meilett,  100  Maaa.  828,- 85 
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§  540*  [Xztrtt*Jiidieial  AtmiMioiu] ;  Admitiioiis  by  Agentai,'^-^  As  related  to 
procedure  in  oonnection  with  admissions,  the  substantive  law  of  Sig&acy  con- 
tents itself  with  declaring  that  the  declarations  of  an  agent^  whenever  such 
statements  would,  under  the  laws  of  agency,  affect  the  principal,^^  are  oomper 
tent  against  the  latter,  as  his  admissions  whenever  he  appears  as  party  to  an 
action  to  the  issues  of  which  the  fact  stated  by  the  agent  is  relevant. 

Agency  Must  be  Affirmatively  iShown. —  Unless  the  fact  be  admitted,*"^^  that 
the  relation  of  agency  itself  exists  between  the  declarant  and  the  party  against 
whom  the  declaration  is  offered  it  must  be  affirmatively  shown,^*  by  the  pro-^ 
ponent  of  the  statement,  to  the  reasonable  satisfaction  of  the  judge.  This  may 
be  done  by  direct  testimony  including  that  of  the  agent  himself,''*'  or  by  a  resort 
to  circumstantial  evidence.*** 

Proof  of  Agency  by  Declarations  of  AgetU. —  While  the  testimony  of  an  agent 
to  the  existence  of  the  agency  is  imquestionably  competent,*^  the  agent's  as- 
sertions are  rejected,'***  except  where  ratification'®  or  other  corroborative  or 
coutirmatory  evidence  •**  is  submitted  or  promised.  The  evidence  as  a  whole 
must  be  sufficient  to  warrant  the  jury,  as  reasonable  men,  in  finding  the  exist- 
ence of  an   agency.*'^     The  court  may   accept  the  statement  of  the   agent, 


\.  E.  1130  1 1S$)4) ;  Adams  v.' Bowerman,  lOf) 
X.  V.  23.  15  X.  K.  874  ( 1888) ;  2  Cliamb.,  Ev., 
§  1336,  n.  8.  and  cases  cited. 

51.  2  Chamberlayne,  Kvidenoe,  §§  1S37- 
1342. 

52.  Brickell  v.  Camp  Mfg.  Co.,  147  N.  C. 
118,  60  S.  E.  fM)5  (1008)  ;  Tenhet  v.  Atlantic 
Coart  Line  R.  Co.,  82  S.  C.  465,  64  8.  E.  232 
(11)00) ;  2  Cbamb.,  Ev.,  §  1337,  n.  1,  and  cases 
cited.  AdmiH.siojis  of  servant  against  master, 
see  note,  Bender  ed.,  54  N.  Y.  335.  Admis- 
tihility  of  declarations  showing  negligence 
from  breach  of  duty  by  servant  or  agent  as 
s^inst  principal,  see  note,  Bender  ed.,  106 
N.  Y.  172. 

58.  Bibby  v.  Thomas,  131  Ala.  350,  31  So. 
432  (1901). 

54.  Howell  ▼.  W.  F.  Maine  k  Co..  127  Oa, 
574,  56  H.  E.  771  (1007)  :  Pease  v.  Trench, 
1»7  III.  101,  64  N.  E.  368  (1902)  ;  Wallceen 
Lewis  Millinery  Co.  v.  Johnston,  131  Mo.  App. 
6»3,  111  S.  W.  639  (1908)  ;  Arnold  v.  Boclc- 
Isnd  Lake,  etc.,  Co.,  108  N.  Y.  Supp.  206. 
123  .\pp.  Div.  660  (1008);  Schwalbach  v. 
Cbicago.  etc.,  R.  Co.,  73  Wis.  137,  40  N.  W. 
•'i^g  f  18881 ;  2  Chamb.,  Ev.,  §  1338,  n.  2,  and 
cues  dted 

55.  Davis  v.  Anderson,  163  Ala.  !385.  50  .So. 
1092  1 1009);  Connor  v.  Johnson,  50  S.  C. 
115.37  S.  E.  340  (1000). 

Physician. —  The  plaintiff  ir  not  bonnd  by 
statements  made  by  his  physician  where  the 


defendant  asks  for  a  statement  from  the  at- 
tending i^ysician  and  the  plaintiff  asks  him 
to  make  one  where  the  plaintiff  never  saw  the 
statement  and  did  not  know  what  it  con- 
tained. The  physician  cannot  be  put  in  the 
same  class  with  a  referee  to  whom  the  plain- 
tiff has  referred  a  question.  Aldridge  v. 
JEtroL  Life  Ins.  Co.,  204  N.  Y.  83,  97  X.  E. 
390,  38  L.  R.  A.   (X.  S.)  343   (1912). 

56.  Porter  v.  Robertson,  34  III.  App.  74 
(1880)  ;  Hannan  v.  Greenfield,  36  Or.  07,  58 
Pac.  888  (1899);  2  Chamb.,  Ev.,  §  1388,  ns. 
4,  5,  6. 

57.  See  last  preeeding  section;  McRae  v. 
Preston,  54  Fla.  100,  44  So.  046   (1907). 

58.  Castner  v.  Rinne,  31  Colo  256,  72  Pac. 
1052  (1003)  :  State  v.  Oder,  02  Iowa  767,  61 
N.  W.  190  (1804)  ;  Richmond  Iron  Works  v. 
Hayden,  132  Mass.  190  (1882):  Bank  of  X. 
Y.  Banking  Assoc. .v.  American  Dock,  etc.. 
Co.,  143  X.  Y.  5.50,  38  N.  E.  713  (1804)  ;  2 
Chamb.^  Ev..  §  1330.  li.  2.  and  cases  cited. 

59.  Toledo,  etc.,  R.  Co.  v.  l*isher,  13  Ind^ 
258  (1850):  Marsh  v.  Hammond,  11  Allen 
(Mass.)  483  (1866). 

60.  Louisville,  etc.,  R.  Co.  v.  Tift.  100  Oa. 
86,  27  S.  E.  765  (1806);  Shesler  v.  Patten. 
100  X.  Y.  Supp.  286,  114  App.  Div.  84f{ 
(1006). 

61.  PeteTi^  v.  Davenport,  104  Iowa  625,  74 
M:  \V.  6  (1898)  :  Wendell  v.  Abbott,  46  N.  H: 
340  (i864). 
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de  bene,  contingeiftl^p^  the  i»tirodtt^ioiyfo£'evidMkide'8Ucniiag7ae  li^Aic^.^^ 
Statement  Musi  he  Withm  Scope  of  ^g^crifj/.-^  Under  the.  general  rtiles  of 
agency^  the  statoment  must  be  made  within  the  jicopeof.  this  agency,  actual  or 
constructive.  The  declaration  must  he  made  while  the  agent:  is  engaged  on 
the  business  of  the, principal,  and  in  course !of  bona  fide-^'^  effort  to  advance 
his  interests  by  the  statement  which  the  agent  has  madc,^^ 

Specific  Authority  Mtust  Be  Shoivn. —  It  is  necessary  nolt  only  that  thedeclar- 
'ant  be  an  agent  to  do  the  business  on  which  he  is-  engaged  at  the  time  of  making 
^the  declaration,  but  also  that  he  should  be  authorized  to*  make  the  declaration 
itself. ^^  Statements  prior  to  the  delegation  of  power  to  act  as  agent  made  by 
one  who  afterwards  was  given  such  power  are  incompetent' to  affect  one  who 
subsequently  became  the  principal.*"  This  rule  holds  oven  where,  as  in. case 
of  the  future  othcers  of  a  proposed  ccrrporation,*'^  the  formation  of  the  Tela- 
tionship  has  been  definitely  prearranged.  Equally  incompetent  to  biinl  the 
principal  are  statements  which  are  made  by  the  agent .  bf tor  the  relation  of 
agency  has  ended."^  Xor  is  it  material  whether  the  ageticy  has  been  re- 
voked,®^ or  has  expired  .bry'  limitation.  In  tlie  absence  of  some  proof  of  special 
agency,^^  the  near  relatives  ^^  or  intimate  personal  friends  of  a  party  in  a  civil 


62.  Buist  V.  Guiee,  96  Ala.  255,  U  -So.  2S0 
(1892);  Smith  v.  Dodge,  3  X.  Y.  Supp.  866, 
49  Hun  611  (1868);  2  Chamb.,  Ev.,  §  1S39, 
n.  7,  and  cases  cited. 

6a.  Sopeland  v.  Boston  Dairy  Co.,  184  Mass. 
207,  68  X.  £.  218  (1908). 

64*  Knarston  v.  Manhattan  L.  Ins.  Co.,  140 
Cal.  57,  73  Pac.  740  (1903) ;  .vlatzenbangh  v. 
People,  194  111.  108,  62  X.  E.  346,  88  Am.  St. 
Rep.  134  (1902);  Bergeman  v.  Indianapolis, 
etc.,  R.  Co.,  104  Mo.  77.  15  S.  VV.  992  ( 1890)  ; 
Keeler  v.  Salisbury,  33  N.  Y.  648  (1865)^ 
Patterson  v.  United  Artozans,  43  Or.  333s  72 
Pac  1093  (1003);  2.  Chambw,  £v.,  §  1340f  n. 
2,  and  cases  cited. 

>After  ageiiey<  has  termiaatcd^-^  The  state- 
ment of  an  agent  may  t)e  ftdmissihie' lagainst 
the  surety  even  after  his  agency  has  ceased 
where  it  is  made  in  pursuance  to  a  duty  he 
owes  his  employer.  Tlie  pourt  isees  no  reasoik 
why  such  a  statemeht  should  tfot  be  admia-* 
sible  as  part  of  the  res  gestae  when  made  as 
part  of  his  duty  though  his  principnl  dnt(r'|i8 
agent  has  oeased.  United  American  Fire  Ins. 
Co.  ▼.  American  Bonding  Co.,  146  Wis.  573, 
131  X.  \V.  994,  40  L.  R.  A.  (X.  S.)  661 
(1911). 

66.  Paci6c  Mnt.  L.  Ins.  Co.  t.  Walker,  67 
Ark.  137,  53  S.  W\  675  (1899):  Sweeney  v. 
Sweeny.  110  GA.  76.  46  8.  E.  76  (19()9); 
Crowley  v  Boston  Elevated  By.  Co.,  204 
Mass.  241,  90  N.  E.  532    (1910);   Diehl  V. 


Watson*  85  X.  Y.  Supp.  851,  89  App;  Div.  445 
(1903);  2  Chamb.,  Kv.,.  §  1341,  ns.  1»  2,  and 
cases  cited. 

66.  PortUmd  First  Nat.  Bank  v;  Unn 
County  Nat  Bank,  30  Or.  296,  47  Pac.  614 
(1897);  2  Chamb.,  Ev.,  §  1341,  n.  3,  and 
cases  cited.  >  • 

67.  Fogg  V.  Pew,.  10  Gray  (Mass.)  409,  71 
Am.  Dec.  662  (1858);  Matter  of  Kip,  1 
Paige  (X.  Y.)  601  (1829). 

66.  Atlanta  ^av.  Bank  v.  Spencer,  107  Ga. 
629,  33  S.  E.  878  (1899) :  Pomeroy  v.  Fulkr- 
ton,  131  Mo.  581,  33  8.  VV.  173  (i89.>)  :  Dit- 
mars  v.  Sackett,  30  X.  Y.  Supp.  721»  81  Hun 
317  (1894)  ;  2  Chamb.,  Ev.,  §  1341i  n,  5,  and 
eases  cited. 

69.  Loving  Co.  v.  Hesperian  Cattle  Co.,  176 
Mo.  330,  75  S.  W.  1095  (1903);  Small  v. 
McGovern,  117  Wis.  608,  94  N.  W.  651  <  1!K«>. 

70.  A  statement  made  whhan  the  scope  of 
an  agency  for  accused  may  lie  received 
agatURt  him,  if  otherwii«e  relevant.  Pierce  v. 
State.  109  Ind.  51^h,  10  X.  E.  302  (1886): 
Wait  v.  Com.,  24  Ky.  L.  Rep.  604,  69  S.  W. 
697  (1903) ;  2  Chamb.,  Ev.,  §  1341,  n.  7,  and 
cases  cited.  AdmiasionM  by  coun«e//-*— An  ad- 
mission by  the  defendanf/s  counsel  in  a  eram- 
inal  case  not  made  with  the  client'a  consent 
does  not  bind  him.  State  v.  Beatty,  4.>  Kan. 
492,  25  Pac.  899  (1891);  2  Chamb.,  Ev.,  § 
1341,  n.  7,  and  eases  cited. 
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cafie  or  of  the  accused  in  a  c^iiniiLal  one  are  not  .entitled  to  make  admissions 
which  will  affect  biia..  ,  , 

■:.  •      I'  ,      •  ,      •       ^ 

General  an4'  Special  Agency.^—  Much  with  regard  to  the  actual  or  ostensible 
authority  of  one  acting  for  his  principal  under  a  contract  of  agency  ^2.  will  be 
found  to  depend,  under  the  substantive  law,  upon  whether  the  agency  itself  is 
generiff^^  or  special;^**' ^**      '        *    '  '•^^-  ^^'    ' '-     '      •       '     '•        i»^ 

In  case  oj  a  general  agency  the  powers  necessary  for  or  usually  incident 
to  au  agency  of  the  type  disclosed  will  be  assumed,  in  the:absenee  of  evidence 
to  the  coniiuiN',  to  have  been  conferred  upon  the  agent  in  any  particular  case. 
For  example,  the  statements  of  a  general  agent  which  may  be  used  against 
Lis  principal  are  not  rendercfd  less  eflteacious,  nor  is  the  use  of  such  admissions 
impaired  because  of  the  fact  that  thfe  principal  is  ignorant  o£  his  acts,  or  be- 
cause of  jw^y^^uiidisclosed  instructions  or  other  limitations,  upon  the  agency 
which  may  exist  unknown  to  the  person  with  wliom  tbe  agent  is  dealing." 

The  siaiements  of  a  special  agent  which  may  be  used  against  bis  principal 
are  governed  more  strictly  by  4;he  exact  extent  of,  the  scope  of  the  agency. 
Thus  declarations  of  a  special  agent  must,  to  be  competent,  .be  within  the  precise 
scope  of  the  particular  authority  delegated  .  and  must  be  made  while  the 
agent  is  discharging  the  duties  of  the  particular  work  which  has  been  com- 
mitted to  him.''^^ 

The  sfafenvenis  of  both  general  and  special  agents  are  subject  to  the  applica- 
tion of  the  rules  in  reference  to  the  exclusion  of  declarations  which  do  not 
form  part  of  the  res  gestae  ''''  or  which  are  merely  narrative.^?  The  general 
rule  of  substantive  law  that  an  agent  cannot  delegate  his  authority  without 
the  assent  of  the  principal  does  not  apply  to  ministerial  acts  to  be  performed  by 
the  agent. "'^ 

Oidnion  Excluded. —  In  order  that  the  statement  of  an  agent  should  bind 
his  principal,  it  is  essential  that  his  declarations  should  be  one  of  fact;  his 
expressions  of  opinion,  inference,  conclusion,  or  judj^ent  are  to  be  rejected.®^ 

71.  People  V.  Dixon,  94  Cat  ^ioa,  2fi  Pac.  AW.  010,  92  Am.  St.  Rep.  199,  53  L.  K  A.  699 
504  (1S»2);  People  v»  McLaujj;hlin,  35  X.  Y.  (1901).  Principal  in  foreign  country. — 
Supp.  73,  13  Mi»^'.  287  ( 1895) ;  .Cwk»  v.  Bob-  Scope  of  generiil  agent  conducting  by»ineBH  in 
hiss  3  Pick.  fMaMi)  63  (1825);  2  Chamb.,  his  absence  enlarged.  Bothnchild  v.  Sclui- 
Ev.,  §  134J,  n.  81,  and  can^  cited.  berth,  8  Bosw.  (X.  Y.).  280  (1861). 

72.  See  Definitionp  of  agency,  2  Chamb,,  76*  Krohn  v.  Ander^n,  ^29  Ind.  App.  379, 
Ev.,  §  1341a,  n.  1.  64  X.  E.  621    (1902)  r  Rowe  v.  Canney,  139 

73.  Knfland  v.  Southern  By.  Co.,  81  R.  C.  Mass.  41,  29  X.  E,  219  (.1885);  Berdan  v<  J. 
448,  62  S.  E.  865  (IIMW).  ^A  general  agent.  M.  Bour  Co.,  10  Ohio  Cir.  Ct.  127,  6  Ohio 
is  one  employed  in  his  capacity  an  aprofea*  Cir.  Dec.  154  (1899)  ;  2  Chamb.,  Ev.,  §  1341a, 
lional  man  or  master  of  an  art  or  trade,  or-  n,  5,  and  caaes  cited, 

one  t6  whom  the  principal  eonfide*  hi«  whole  77.  Butters    Salt,   etc.,   Co.    v..  Vogel,    135 

bumneBB  or  all  tranwictionj*  or  fi^nctions  of  a  Mich.  381,  97  X\  W.  757  (1904)  j  infra,  §  642, 

desi^ated  rlnna     Black*8  Law  Diet.  •,  <  2  Chamb.,  Ev.,  §  1.344.  . 

74.  A   special    agent   19   one   employed   to  78.  Infra,  §  ^42;  2  Chamh.^  Ev.,  §  1346. 
conduct  a  particular  transaction  or  authorized  79.  Bowman  v.   Lickey,   86   Mo.   App.   ^7 
to  perform  a  apecial  act.     Black's  Law  Diet.  (1900). 

75.  Caraey  v.  Hennessey,  74  Conn«  107,  49  80.  School  Trustees  v.  Mitch^ll^  73  111.  App./ 
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It  is  evtMi  more  essential  than  in  cases  of  direct  statements  by  a  partjr  **  that 
the  declaration  of  the  agent  should  be  made  upon  the  personal  knowledge  **  of 
the  declarant,  rather  than  based  upon  his  information,  inferences,  or  con- 
jectures.'*'* 

§  541.  [Extra-judicial  Admissions];  Admissions  by  Agents;  Evidence  is  Pri- 
mary .^* —  Admiasionsj  by  an  Uiicnt  have  the  same  quality  of  prinuiry  proof  which 
characterizes  other  admissions.*^  The  declaration  is  equally  competent  though 
the  d(H:*larant  be  in  court  and  available  as  a  witness. ***  The  evidence  furnished 
by  the  fact  of  an  admission  is  primary.**^  So,  also?  the  statement  continues 
compt»tent  after  the  death  of  the  principal,  if  made  by  the  agent  before  that 
event.^*     It  is  entirely  unaffected  by  the  death  of  the  agent.*® 

§  542.  [Extra-Judicial  Admissions];  Admissions  by  Agents;  ^^Kes  Gestae*'  in 
this  Connection.^^' —  Among  the  many  uses  of  the  term  '*  res  r/edae  "  is  one  in 
connection  with  the  law  of  agency.'"*^  lu  stating  the  rule  that  the  agent  must, 
in  order  to  affect  his  principal  by  his  declaration,  have  been  engaged,  at  the 
time  when  it  was  made,  upon  the  business  of  his  agency,  the  word  "  business  " 
is  Latinized  into  the  familiar  res  (jostae.  The  proposition  is  then  announced 
that  for  the  declaration  of  an  agent  to  affect  the  principal,  it  must  be  made  as 
*' part  of  the  res  gestae: '  ^^  By  the  courts  (»f  certain  jurisdictions  it  is  said 
that  his  declaration  must  be  part  of  some  res  gestae  fact  which  it  assists  to 
characterize  and  explain.®^ 

iSpontaneity  Required, —  Under  this  "  res  gestae  rule/"  there  is  another  quali- 
fication. It  is  said  that  the  declaration  of  an  agent  is  competent  as  part  of 
the  res  gestae  when  the  transaction  to  which  it  relates  is  continuing  at  the  time 
of  the  statement  or  so  recently  past  as  to  continue  to  exercise  a  controlling  in- 

.543  (1807);  Boflton,  etc,  R.  Co.  v  Ordway. 
140  MaftH.  510,  5  X.  E.  627  ( 1886)  ;  Rhode  v. 
Aletropolitan  L.  Ins.  Co,  129  Mich.  112,  88 
K.  \\.  400  (1001):  2  Chamb.,  Ev.,  §  1342, 
n.  1,  and  canes  cited. 

81.  Supra,  §  528:  2  Chamb.,  Ev.,  §  1298. 

88.  McCorniick  Harvester  Mach.  Co.  v.  Kip- 
ley,  6  Ky   L.  Rep.  6.18  (1885,. 
'88.  Ft.  Smith  Oil   Co.   v.   Slover,  58   Ark. 
168,  24  S.  W.  106  (1893). 

84.  2  Chamberlayne,  Evidence,  §  1343. 

85.  Svpra,  §  527;  2  Chamb.,  Ev.,  §  1291,  n. 
6. 

86.  Phenix  Miit.  L.  Ina.  Co.  v.  Clark,  58 
N.  H.  164  (1877) :  2  Chamb.,  Ev..  §  134.3,  n. 
2,  and  case«  cited. 

87.  Smith  v.  Wanace.  25  \\i«.  55    (1869). 

88.  Hine«  v.  Poole,  .56  Ga.  638  (1876). 

89.  Van  Ren^Aelaer  v.  Morris,  1  Pai^  fX. 
y.)  13  (1828);  Howerton  v.  Lattimer,  68 
N.  C.  376  (1873). 


90.  2  Chamberlayne,  Evidence,  §§  1344- 
1346. 

91.  Supra,  §31:1  Chamb.,  Ev.,  §  47.  /?«?« 
gestae  as  lined  in  the  prewnt  treat if)e  is  con- 
fin^  to  denoting  that  portion  of  the  actual 
world- happenings  ont  of  which  the  right  or 
liability  asserted  in  the  action  arises,  if  at  all. 

99.  Luman  v.  Golden  Ancient  Channel  Min. 
Co..  140  Cal.  700.  74  Pac.  .307  (1903)  :  W  S. 
Express  Co.  v.  Rawson,  106  Tnd.  215.  H  X.  E. 
3.37  (1885):  Allin  v.  Whittemore.  171  Maas. 
2.59,  50  N.  E.  618  (1898)  :  Baker  v.  Temple, 
160  Mich.  318,  16  Detroit  Leg.  X.  1092.  125 
N.  \V  63  (1910):  Tmesdell  v.  Chumar,  27 
\.  Y.  Supp.  87,  75  Hnn  416  ( 1894)  :  2  <^h4mb., 
Ev.,  §  1344,  n.  2,  and  ca^es  cited. 

93.  Inira,  §§  951  ft  9eq.:  4  Chamh..  Ev.. 
§§  2985  Pt  seq.  Waters  v.  West  Chicaen  St. 
R.  Co.,  101  TU.  App.  205  (1902):  Foiar  v. 
Chiia,  13  Barb.  (\.  Y.)  246  (1852)1  2 
Chamb.,  Ev.,'  §  1344,  n.  3,  and  <^aaei  cited. 
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fltience  on  the  mind  of  the  deetarimt^  thus  excluding  the  probability  of  iuveu- 
tiwi.*^  In  other  words,  Merely  narrative  statements  regarding  past  events 
made  by  an  agent  in  the  full  exercise  of  his  inrentive  or  reliective  faculties  are 
excludtd."*     U'hev  arc  deemed  *'  mere  hearsay." 

Narrative  Exvluded. —  Under  the  rule  admitting  statements  as  part  of  the 
re^  gesiae  a  declaration  narrating  past  events  is^  as  a  rule,  inadmissible  be- 
cause it  is  lacking  in  the  all  important  element  of  spontaneity,  Xarrative 
statements  of  an  agent  are  rejected  under  the  substantive  law  because  it  is  no 
part  of  his  agency  to  talk  about  his  principars  affairs.  It  has  proved  easy  to 
say,  in  either  ease  or  aspect,  that  the  agent's  statement  is  no  part  of  the  res 
gestae.  In  other  words,  the  narrative  statement  of  an  agent  ®®  as  to  past  trans- 
actions,^^ even  those  not  long  past*^^  is  excluded,  in  the  two  cases;  —  although 
by  a  different  rule  and  for  a  different  reason; 

As  a  matter  in  the  law  of  agency,  it  may  be  said  that  an  agent  is  not  in 
general  required  or '  authorized  by  the  terms  of  his  agency  to  discuss,  post 
fadum,^^  his  priiM;ipal*s  conduct  ^  or  affairs,  especially  his  legal  rights  or 
liabilities.^  Onlj"  dum  fervet  opus,  while  the  business  is  going  forward,  is 
it  that  the  agent  has  any  mandate,  from  his  principal  which  could  empower 
the  agent  to  affect  the  principal  by  bis  statements.^  Even  where  the  authority 
coutinues  until  the  work  entrusted  has  been  completed,'*  the  declaration  of  the 
agent  is  competent  against  the  principal  only  when  the  statement  itself  is  an 
authorized  act  of  agency.  The  same  rule  refuses  to  give  any  effect,  as  against 
the  principal,  to  the  admission  of  the  agent  made  after  a  transaction  has  been 
completed.^     The  agent  is  not  at  liberty  to  talk  in  pais  about  a  past  Lransaction 


H.  Steeher  Lithogrf^phfc  Co.  v.  Inman.  175 
N  Y.  124,  07  X.  E.  213  (1903):  Shafer  v. 
Lacock,  168  Pa.  407,  32  Atl.  44,  ,29  L.  R.  A. 
254  (1895)  ;  2  Chatnb.,  Ev.,  §  1346,  n.  1,  ai|d 
casw  t-ited. 

95.  See  next  section.  *For  an  iUustrative 
inntance  trf  the  rule,  see  2  Cliamb.,  Bv.,  §  1845. 

96.  (Iierokee,  etc.,  Coal,  eU.j  Co;  v.  Dick- 
wm,  nry  Kan:  62,  39  lac.  691  (IHttSJ  :  CUiflce 
T.  Anderion.  14  ItNily  (X.  Y.)^  4(M.  f IRfiSy : 
2  rhamli.,  Kv..  §  1346,  n.  2:  andeasett  citeA. 

97.  Silveira  v.  lverHen;i'2S  Cal.  I«7r60  Pac. 
(J87  (IWO):  Wiint^vlvania  €o.  v.  KenWicfod 
Bridge  Co..  170  111.  645.  49  >  E.  215  (1S98)  : 
Uttiry  V.  S'tovenftwn,  169  Maiw. -23,  47  N\  lE. 
508  (1897)  ;  Kay  v.  Metropolitan 'Rt  R.  Co.; 
IW  X.  Y.  447,  ft7  K.  E.  751  (KKH)) :  Root  v. 
Monroevine.  !6  Ulilo  Cir.  Ct.  HM,  4  Ohio  Cir, 
Bee.  53  •(1894)  ;  2  Chamb.,  Erl,  §.  W46,  n.Si 
and  ca*^ef»  cited.  - " " 

99.  rw>ehrin^  V.  Rtryifer  fPa/.'  190«r]l,  174 
y^.  897:    Rojr^fs    v.    MfeCuHe,  '19   Mo*    567 

(Ift54).  '         '" "  •'•'    -i-      ^; 

99.  Maxsbn'T.  Xfidiigan  Centj'It.  Co.,  117 


Mich.  218,  76  N.  W.  459  (1898) ;  Walter  A. 
Wood  Mowing,  etc.,  Mach.  Co.  v.  Pearson,  64 
Hun  638,  19  N.  Y.  Supp.  485  (1892);  2 
Chamb.,  Ev.,  §  1346,  b.  5,  and  eases  cited. 

1.  Koch  w.  Godshaw,  12  Bush  (Ky.)  318 
(1876). 

8.  McKenna  v.  Gould  Wire  Cord  Co.,  197 
MasR.  406.  83  N.  £.  1113  (1908)  ;  Shaver  v. 
Xew  York,  etc.,  Transp.  Co.,.  31  Hun  (N.  Y.) 
55  (1883) ;  2  Chamb.,  hv.,  §  1346,  n.  7,  and 
cartes  cited. 

3.  Adams  v.  Humphreys,  54  Ga.  496 
(1875) :  Chicago,  etc.,  R.  Co;  v.  Riddle,  60  111. 
534  (1871);  Gilmore  v.  Mittineague  Paper 
Co.,.  169  Mass.' 471,  48  :S,  K.  623  (.1897); 
Anderson  v.  Rome,  etc.,  R.  Co.,  64  N.  Y.  334 
(1873);  2  Chamb.,  Ev.,  §  1346,  n.  8,  and 
ca^ea  cited. 

.-4.  Union  Bfii^  7.  Wlkeat>  58  Mo.  App.  11 
(1894):  Graham  v.  Schmidt,  1  Sandf.  (^4 
Y.)   74  a847). 

5.  Goehring  v.  Stryker,  supra:  Tillotsos  ▼• 
McCriUiA^  .11  Vt.  477  (18S9>. 
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to  the  injury  of  hia  priuoipal,  though  the  dcelarant  tock  memoranda  during  the 
progn^s  of  the  trausactiou  and  proposes  to  speak  from  them.'  The  same  re- 
sult follows  even  wiiere  the  statement  is  made  by  an  agent  as  a  witness  in 
court.' 

Admissionts  May  be  in  Narralive  Fornu — As  a  matter  of  agency,  the  state- 
ments of  the  agent,  where  suitable  authority  is  shown,  not  only  may  be  but 
frequently  are  in  narrative  form.  The  statement  of  a  party  being  rendered 
eonipetent  by  the  rules  of  procedure,'*  his  declaration  made  personally  or  by 
agent,  though  narrative,  is  competent  either  in  a  civil  ^  or  criminal  ^"  proceed- 
ing. 

Admissions  by  Conduct. —  In  case  of  a  party,  or  of  one  identified  with  him 
in  k»gal  interest  under  the  provisions  of  substantive  law,*^  not  only  are  his 
statements,  though  narrative,  received,  the  same  rule  applies  to  his  atx^alled 
**  adnus.<$ions  by  condiiot/'  **  -  For  example^  where  statements,  though  narrative, 
are  made  in  the  presence  and  hearing  of  the  party  imdiir  circumstanoes  ^*  which 
require  or  permit  his  silence,  partial  statement^  or  other  ooiMlnet  rationally  to 
be  construed  as  raising  an  infercnice  of  acquiescence,  in  the  trutb  of  the  state- 
ments made,  thev  mav  be  offered  in  evidence. ^^ 

§  543.  [Extra-judicial  AdnuBsions] ;  Admissiong  by  Agents;  Independent 
Relevancy  Distinguished. ^'^ —  As  diotinguished  from  statements,  a  verbal  act  is 
viewed  as  being  complete  in  itself,  not  as  constituting  a  vehicle  for  the  assertion 
of  a  fact.  Generally,  the  term  *'  statement  '*  is  broad  enough  to  embrace  both 
the  assertive  declaration  and  the  verbal  act  There  is,  in  essence,  no  real 
difference  between  tlu*  two  classes  of  fact  which  the  law  of  evidence  persistently 
seeks  to  differentiate.'*  While  all  statements  are  verbal  acts,  all  verbal  acts 
are  not  assertions. 

Prbbalive  or  Const ifuipnt  Acts  of  an  Agent. —  Verbal  acts  of  an  agent  may 
constitute  or  assist  to  constitute  *^  a  transaction  involving  legal  consequences,'* 

6.  Morr!3  v.  Brooklyn  Hei?ht«  R.  Co.,  47 
X.  V.  Supp.  242,  20  App   Div.  r,57   fH97». 

7.  Canadian  Hank  of  Commeroe  v.  Coumbe, 
47  Mich.  358,  ll  X    W.  106   ( IS82K 

8.  Supra,  §§  56  et  aeq, :  1  Chamti.,  Ev . 
§§  123  et  seq 

9.  Gulzoni  v  Tyler.  64  Cal.  334.  30  Pac. 
MT  (1883):  Tyler  v.  Xelson,  109  Mich  .37. 
66  X,  \V.  671  llH06»  :  Barrett  v  Xew  York- 
Cent,  etc,  R  Co,  M7  X  V  663  rl^OOi:  2 
Chamb.,  Ev ,  §  1346.  n.  14,  and  oaneo  oited. 

10.  Texas  v.  Davis.  104  Tenn  501,  58  S  W. 
122  (1900);  Johnson  r.  State,  8  Wyo.  4»4. 
68  Pac   761   '1899) 

11.  !^upra,  §5  538  et  seq.:  2  Chamb,  Ev., 
§§  1828  rt  Hen. 

18.  Infra,  §§  559  tt  seq  ;  2  Chamb.,  Ev., 
{§  1392  et  »eq. 


15.  Infra,  §§  566  et  9eq,:  2  Chamb..  Ev.. 
§$  1418  et  Heq. 

14.  f.ampkin  v.  State,  87  Ga.  516.  13  S  E. 
523  (1891).;  Pe(^ple  v.  Foley,  64  Mich.  148, 
3'  N  W.  94  I  1887) :  2  Charah.,  Ev.,  §  1346, 
n    10,  and  esL<*e»  cited. 

16.  2  Chamherlayne,  Evidence,  §§  1347" 
1.350. 

16.  Infray  §  8.37:  4  Chamb.,  Ev.,  §  2580. 
2  Chamb:,  Ev..  §  1.347. 

17.  The  ntatementn  of  an*  agent  may  con* 
stitute  the  hanis  upon  which  a  tmnsaction 
takes  plade.  Tjewis  v.  Bums,  106  Oal.  381. 
.39  Pac  778  (1895):  Kelly  v.  Campbell.  2 
Ahh  Dec.  (X.  Y.)  492,  1  Kevea  29  il8«3): 
2  Chamb .  Ev.,  §  1348,  n.  1.  and  caaea  rit«>d 

18.  Ohio,  etc ,  R.  Co  v.  Porter.  92  111.  437 
(1879);  .\lurray  v.*  bVMsy,  74  K.  Y.  S^^p. 
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as  an  acceptance/*  daim,^  an  oral  contract,**  disclaimer,**  fraud,*^  oSer^^* 
ouster,*'"'  ratification,**  waiver,*''  or  the  like,  provided  such  acts  are  done  in 
pursuance  of  the  authority  conferred  by  the  agency  *^  or  the  acts  have  been 
ratified  by  the  principal.*^ 

Impeachment,  Inconsistency,  Etc. —  The  statements  of  an  agent  may  be  used 
to  impeach  his  testimony  '^''  or  invalidate  his  claim  by  showing  that  it  is  in- 
consistent  with  his  present  conduct.^*  f 

Narrative  Statements  Indep^ndenUij  Relevant. —  It  is  by  no  means,  material 
in  this  connection  that  the  statements  of  the  agent,  when  used  for  purposes  of 
contradiction  or  proof  of  any  other  deliberative  fact  should  be  in  narrative 
form.^* 

Mental  State. —  In  accordance  with  the  general  rule  of  evidence  that  where 
the  existence  of  a  mental  state  by  a  given  person  at  a  certain  time  is  probative, 
the  fact  may  be  proved  by  appropriate  declarations  of  the  person  in  question,'^* 
the  statements  of  an  agent  may  be  independently  or  circumstantially  relevant 
to  establish  the  existence  on  his  part  of  intent^*  or  intentiou,^'^  knowledge,** 
motive,*^  or  other  material  '*®  mental  state.^*     As  the  statement  is  merely  a 


543,  69  App.  Div.  45  (1U02)  ;  TiUyer  v.  Van 
lleve  Glasd  Co..  13  Ohio  Cir.  Ct.  99,  7  Ohio 
Cir  Dec.  209  (IS96)  ;  2  Chamb.,  Ev ,  §  1348, 
n.  2,  aud  cases  cited 

19.  Fischer  Uaf  Co.  v.  Whipple,  51  Mo. 
App.  181    11S92) 

20.  Barker  v.  Mackay,  175  Mass.  485,  56 
X  E.  614  (1900);  Smith  v.  Sargent,  4 
Thomps.  &  Co.  i  S.  Y  >  684  ( 18T4)  \  2  Chamb., 
Kr^  §  1348,  n.  4»  and  cases  cited.  • 

81.  Blessing  v.  Dodds,  53  Ind.  9.5  (1876)  ; 
Steinl>ach  v.  Prudential  Ins.  Co.,  70  N.  Y. 
Sopp.  809*  62  App.  Div.  1.33  a90l);  2 
Ibamh.,  Ev.,  §  1348,. n.  5,  and  cases  cited. 

fL  Pear«OB  v.  Adams,  129  Aia.  lo7,  29  So. 
977  rifWWK. 

28.  U.  S.  Home*  Assoc,  v.  Kirk,  8  Ohio  1>ec. 
I  Reprint)  592,  9  Cinci-T..  Bill.  48  n882);  % 
Chamb.,  £v.,  §  1348.  n;  7.  and  catses  cited. 

24.  Gray  v.  KoUtBsford,  68  N.  H.  253 
(1878).  .  . 

25.  ^lorxan  v.  Short,  34  N.  Y.  Supp..  10, 
13  Misc.  279   (1895). 

26.  V  S.  V.  Co&lclln,  1  Wall.  (U.  S.)  ^44. 
17  L.  ed.  714  (1863). 

87.  Zlelke  v,  London  Assur.  Corp^  64  Wis. 
442,25  X.  W.  4.36  fl885). 

28.  (*«pHal  F.  Ins.  Co,  v  Watson.  76  Mom. 
387.  79  S,  W.  601,  77  Am.  St.  Bep.  657' 
(1899). 

28.  Paul  V.  Berry,  78  III.  l.'>8  (1875) :  Liv 
ingston   Middldditch.  CfK  r    Xew  York  IMi- 
tiiiry  Cdll^{«,.  ^  ^\  Y.  Si^pp.  ^40,  .ai  (Misq. 


259,  7  N.  Y.  An.  Cas.  308  (1900)  ;  2  Chamb., 
Kv.,  §  1348,  n.  13,  and  cases  cited. 

30.  Pettibone  v.  Lake  View  Town  Co.,  134 
Cal.  227,  66  Pac.  218  (1901)?  f?till\vell  v. 
^ew  York  Cent..  R,  Co.,  34  X.  Y.  29  ( 1865)  ; 
2  Chamb.,  £v,  §  1349,  n.  14,  and  cases  cited. 

81.  Roth  v.  Continental  V\  ire  Co.,  94  Mo. 
App   236,  68  S.  W.  594  (1902). 

8t:  Farmers^  Bank  of  Wickliffe  v  Wiekliffe, 
131  Ky.  787,  116  S.  W.  249;  Riggs  v.  Metro- 
politan St.  Ry.  Co.,  216  Mo.  304,  115  S.  W. 
96P(  (1909). 

aSu  Infra,  §§  847. c*  seq,;  4  Chamb.,  EV., 
§§  2643  et  8eq.  , 

84.  Consolidated  Ice  Mach.  Co.  v.  Keifer^ 
ltf4  111.  48L,  25  N.  E.  799,  23  Am.  St  Rap. 
688,  10  Li.  R.  a.,  696  (1890) ;  Jones  v.  Jones. 
120  X.  Y.  589,  24  X.  E.  1016  (1890);  2 
Cbamb.,  Ev.,  §  1349,  n.  2,  and  cases  olted. 

89.  Ball  v.  Bennett,  21  lad.  427,  83  Am. 
Dec.  356  (1863).. 

86.  Denver  v.  Cochran,  17  CqIo.  App.  72, 
67  Pac.  23  ( 190^.) ;  Chapman  t.  Erie  R.  Co., 
65  X.  Y.  .'579  (1874)  ;  Youngstown  v.  Moore, 
30  Ohio  3t.  133  (1^76);^  Chamb.,  Ev),  § 
1349,  n.  4,  an4  cases,  cited. 

87.  Strohmeyer  v.  Zeppenfeld,  28  Mo.  App. 
268  (1887).   ' 

88.  Evans  v.  Boyle,  94  Iowa  753,  64  N.  W. 
619   ( 1896f):. 

89*  Georgia  J^.  Co.  v.  Smith,  76  Ga.  684 
(ljn86) ;«,  Jonas  V.  Jonaf.  supra;  ^  Chamb., 
Et.,  {  1349,  n.  7,  and.  CMea  cl{l;ad. 
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fact  tending  to  prove  the  existence  of  a  state  of  mind  from  which  it  would 
naturally  arise,  it  may  properly  precede  **^  or  follow  *^  the  time,  at  which  tlie 
existence  of  the  mental  state  is  of  importance. 

Statements  Throuyh  Interpreter, —  The  foregoing  rules  with  relation  to  the 
statements  of  agents  in  general,  both  as  ati'ecting  the  principal  by  \vja\'  oi  admis- 
sion or  as  independently  relevant,  apply  equally,  mutatis  mutandis,  to  cases 
where  the  ageut  is  an  interpreter."*^ 

§  544.  Form  of  Extra-Jndicial  Admissions;  Adoption.^^ — It  is  not  essential  that 
the  statement  should  have  originally  been  made  by  a  party.  It  may  have 
been  the  declaration  of  another  person  and  adopted  by  the  party  as  his  own. 
This  may  be  done  indirectly ;  —  as  where  an  inference  of  acquiescence  arises 
from  silence  under  circumstances  naturally  calling  for  a  reply.**  The  adopted 
statement  may  be  oral,  or,  in  writing;  —  as  where  an  insured  person  or  bene- 
ficiary  adopts  the  findings  of  a  coroner's  inquest  *^  or  other  written  statement  ^ 
as  part  of  his  proofs  of  loss. 

OraL —  The  oral  declaration  of  a  party  is  competent  against  him  under  all  cir- 
cumstances,*^ even  though  a  written  admission  "'^  contained  in  an  instniment  of 
a  formal  character  *•  upon  books  of  account  ^^  or  in  a  written  contmct^^ 
exists  to  the  same  effect. 

Completeness  will  he  required.— Where^  therefore,  the  admission  is  con- 
tained in  an  answer  in  response  to  a  question,  the  latter,  so  far  as  reasonably 
necessary  to  the  complete  understanding  of  the  admission,  will  be  deceived  in 
evidence.^^ 

Evidence  is  Primary,—  Though  tiie  declarant  is  present  in  court  and  available 
as  a  witness,  evidence  of  his  oral  statement  will  be  received.  The  "best  evi- 
dence rule  "  " '  M)  cih ic'd,  .iocs  not  apply  to  admissions,  even  where  the  statement 

40.  Internationftlf  etc.,  R.  Co.  v.  Telephone,  46.  Wasey  y.  Ins.  Co.,  126  Mich:  Tin,  85 
etc.,  Co.,  69  Tex.  277,  6  S.  W.  517,  5  Alfa.  St.  N.  W.  450  (1904);  Modem  Woodmen  v. 
Rep.  45  (1887).                                      '          '  Kozak,  d3  Neb.  146,  88  N.  W.  «4fi   (1901^; 

41.  ^eough  V.  Scott  County,  28  Iowa  3^7  2  Chamb.,  Ev.,  §  1351,  n.  3,  and^caseB  cited. 
(1869);  Paper  Works  v.  Willett,  1  Rob.  (N.  47.  Le^er  v.  T^yner,  123  Wwa  185,  98 
Y.)  131   (1863).                  "  N.  W.  628    (1904);*  Btewaft  v.  Gleanon,  23 

4S.  Miller  v.  Lathrop;  50  Mihn.  91,  52  N.  Pa.  (Snper:  Ct.  3S5   <]90a) ;  2  Chamb.,  Ev., 

\v.  274  (1892) ;  Wright  t.  Mai^eras,  56  B^.  §  1^52,  n.  I,  and  cases  ctted. 

(N.  Y.)  521   (1869);  2  Chamb:;' Ev.,  §  1350/  48.  Bayliss    v.    Cockcroft,    81    N.    Y.    3«3 

n.  1,  and  cases  cited.          •                            ♦  (1880) :  Cross  v.  Kistler,   14  Colo.  571,  23 

43.2    ChambeHayne,    Evidence,    §§    1J51-  Pac.  903  (1890). 

1353.            .       -     '    .  i4^  IMmon  v.  Keery,  66  N.  Y.  Sapp.  «17, 

44,  Infra,  §§  566  et  seq,;  2  Chamb.,  Ev.,  54  App.  Div.  318  (1900). 

§§  1418  et  seq.    As  to  aire<^  acffulescence,  see  50.  2  Chtlnb.,  Er.,'§  1852,  n.  4,  and  cases 

State  V.  Wooley,  ^15  Mo.  620,  115  S.  W.  417  cited. 

(1908) ;  State  V.  Peterson,  149  N.  C.  533,  t>3         M.  N^ewhall  v.  Holt;  4  Jur.  610,  9  I*  J. 

S.  E.  87  (1908).  Exch.  298  (1840). 

45.  Walther  v.  Ins.  Co.,  65  Cal.  417.  4  Pac.         69.  State  v.   Price,   121   La.   Ann.  53,  46 
413  (1884);  U.  S.  Life  Ins.  Co.*  v.  Klelgkist,  So.  99  (1908).  'i 
26   111.    App.   567    (1887):    2   Chamb., '  Ev.,          5S.  8tipra,  §§  227  et  wq.;!  Chatnb:,  Et., 
§  1351,  n.  2,  ilfti  cases  died.  ~    '   '                •  §§  464  et  tfe^.    See  also<  Sduthtni  Bank^f 
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is  in  writing.    The  copy  of  a  letter,  if  shown  to  be  oonraot,  is  as  admissible  in 

thia  connection  as  ine  lei  ler  itself  would  be  if  pfoduced.^* 

Criminal  Cases. —  As  in  eivil  cases,  the  criminal  admission  is  primary  evi- 
dence. It  is  not,  therefore,  material  that  the  fact  covered  by  the, admission 
could  have  been  proved  by  the  testimony  of  a  witness  who  is  not  produoed.*^^ 

§  546.  [Extra-Jndicial  Admisiions];  Beferences  to  Another.^ — A  rather 
anomalous  rule  is  that  which  admits,  by  virtue  of  an  agency  thereby  created,^ 
statements  of  a  person  to  whom  a  party  has  referred  another  for  information 
which  shall  be  final  '''*  regarding  a  given  matter  which  is  uncertain  or  in  dis- 
pute/® These  statements  by  the  referee  are  admissible,  in  favor  of  the  person 
referred;*^  as  against  the  party  referring,  as  the  admission  ^^  of  the  latter.  If 
the  reference  is  to  a  number  of  persons,  they  must  be  definitely  ascertained**^ 
or  readily  asicertainable.  The  intention,  moreover,  to  refer  must  be  clearly 
showu.**^  The  statement  of  the  referee  must  be  one  of  fact  •*  and  appear  to 
have  been  made  by  one  who  possesses  adequate'  information  on  the  sub- 
ject.** 


§  S48.  [Eztra-Jndicial  Admssions];  Writiag.<»^ — An  admission  may  be  in 
any  written  form  capable  of  conveying  thought  regardless  of  its  formality  and 
of  whether  the  writing  is  valid  for  the  purpose  which  it  seeks  to  accomplish. '^ 
The  declaration  miiay  be  received  as  an  admission  although  the  document 
which  contains  it  mav  have  been  void  ah  initio  because  contrarv  to  law  **  or 
as  it  was  not  executed  with  the  necessary  formalities  ®*  or  has  been  avoided  by 
act  of  an  individual  entitled  to  do  so.''**     The  only  important  consideration 


Fuhon  T.  Kichols,  202  Mo.   300,   100  S.  W. 
613  (1007). 
M.  KeUy  v.  McKenna,  18  Mich.  .S81  ( 1860) . 

55.  Com.  y.  Kenney,  12  Mete.  (Mass.)  235, 
46  Am.  Dec.  672  (1847). 

56.  2  Chamberlayne,  Eridenee,  §§  1S54, 
1355. 

57.  Dural  v.  Covetthovpn,  4  Weml.  (N.  Y.) 
•561  (1830)  :  Jennttigs  v.  Haynes,  1  Ohio  dr. 
(t.  22,  1  Ohio  CiT.  Dec.  13  (1885) ;  2  Chamb., 
f'T.,  §  1354,  n.  1,  and  ca8e«  cited. 

58.  Over  v.  SeMffling,  !02  Ind.  1»1.  26  N. 
E.  »1  (1885) :  Wehle  v.  Rpehftan,  1  Hun  (N. 
V.)  634.  4  Thothps.  &  C.  640  (1874);  2 
Chamb.,  Kv.,  §  1354,  n.  2.  artd-  cases  cited. 

59.  Robertson  v.  Hamilton,  16  Ind.  App. 
328,  45  v.  E.  46,  b^  Am.  vSt.  Rep.  ^10  (1866). 

eo.  Cohn  V.  Goldman,  T6  X.  Y.  248  (1870). 

61.  Craijr  V.  CfaifT.  3Rawte  (Pa.)  472.  24 
Am.  Dec.  300  (1832) ;  McElwee  Mfg.  Co.  v. 
Trowbridge,  22  N.  Y.  Supp.  «74,  68  Hun  28 
<1893).  •  •      •' 

61  Kosenbury  ▼.  Angell,  6  Mich.  508 
(1859). 


63.  Robertson  r.  Hamilton,  «ii]»ra; 

M.  Lunbert  T.  People,  76  N.  Y.  220»  32 
Am.  Hep.  293  (1870) :  2  Chamb.,  Ev.,  §  1354, 
n.  9,  and  cases  cited. 

66.  Hood  V.  Reeve,  3  C.  4  P.  532,  U  £.  C. 
L:  700  (1828).  As  to  action  cotiditioned  on 
that  of  otheoe,  see  2  Chamb.,  Ev.,  §  1355,  and 
caniee  cited. 

66.  2  Chamberlayne.  Evidencer  §  1356. 

67.  Hickey  v.  Hinsdale,  12  Mich.  99  ( 1863) : 
Morrell  v.  Cawley,  17  Abb.  Pr.  (N.  Y.)  76 
(1863);  Reis  v.  Hellman,  25  Ohio  St.  180 
(1874) ;  2  Chamb.,  £v.,.§  1356,  n.  1,  and  cases 
Oited. 

.    66.  Ayres  V.  Bane,  30  Iowa  518  (1874). 

69.  Lusk  V.  Throop,  80  III.  App.  509.  aflTd 
180  111.  127,  60  N.  £.  529  (1900).  Look  of 
delioertf  seems  to  preclude  a  statement  con- 
tained ia  the  document  so  retained  from  h^v* 
ing  eflfect  as  an  admission.  United  Press  v. 
A.  S.  Abell  Co.,  80  N.  Y.  Supp.  454v  79  App. 
DUr.  550(1006^^)'..       »..  

70.  Indianapolis  Chair  Mfg.  Co.  v.  Wiloox, 
59  Ind.  429  (1877). 
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is  that-  the! party  iliw.-i»adQi:ii.p".  3;he»jre^pw?iJ)iHty/(f?J(,  ^  P^F*J^.;%  •*? 
document  in  question,  bi^,  b;»ving,  written,  authorized  or  ratified  it,  must  be 
clearly  shown.-    SMmi«0.iPi!.<?ftBJecturie  is  npt  suflipientj* .. . 

§  647.  tExtra-Jivlicial  Acbnissions] ;  Book  Entries.*^-^  Written  admissions  are 
frecjuently  contained  in  Look  entries.^*  lii  fuct,  entries  in  books  of  account 
which  the  partViiWiutf^rif  Itiis^uiad^'*'*  H>r  whieli,ii,i'4i  A^a^e  bj>'  ptiiers  under  bis 
s\ipervision  or  control  J"  ;^re  among  the  ^lost  commonly  employed  vehicles  for 
WTit<U>u  admis:»ioufi»  As  the  only  fact  of  juuiportance  is  that  the  party  made 
the  entry  or  is  :ieapoixsible  for  it^  the  form  in  which  the  book  containing  it  is 
kept,T7  or  the  i^ature  of  the  book  itself  is  of  but  little  consequence,  in  relation 
to  admisfiibility.  The  hook  may  be  only  a  '*  blotter "  ^®  or  it  may  be  torn 
or  otherwise  mutil^tedf  ^** .  The  proponent,  l^owever,i  cannot  select  such  of  a 
series  of  connected .  items  .4S  serve  his  purpose  and  exclude  the  rest.  The 
entries  that  help  his  adv^sary  are  equally,  competent  so  long  as  they  are 
coBuected  with  tho^^.i^^troduced  pi^  admissipns.^®  But  the  opponent  cannot 
produce  in  evidence  another  book,  in  no  way  related  to  the  first,®*  and  use  it  for 
his  own  purpose. 

Banks, — ^  Books  k^pt  b\Va  bank  in  its  bUsint>6s  may  be  received  hi  e^Sence 
and  the  relevant  statemthts  therein  contained  pointed  out  to  the  court  as 
admissions  made  by  the  bank,**  The  depositor's  bank  b6ok  —  which  the 
bank  keeps  for  the  depositor,  showing  amounts  placed  in  the  bank's  custody 
by  the  depositoi^  is  admissible  against  the  institution. •^  If  the  bank  keeps  its 
accounts  with  its  customer  on  an  envelope,' the  piece  of  pap6r  would  be  equally 

71.  Facts  essential  to  fhe  validity  or  oper-  burg  City  F.  Ins.  Co.  v.  Frothingham.  122 
alien  of  a  document  may  be  «et*tabli8hed:  liy  Mass. -391  (1677);  Kelson  v.  New  York,  131 
parol  evidence.  Saunders  v.  Dunn,  175  Mfetts.  N.  Y.  4,  29  K.  E.  814  (1802) ;  2  Chamb.,  Ev,, 
164;  55   iV.  E.   898    (1900) :   2  (fkamb.,  £v.,  §  1357,  n.  3,  and  cases  cited. 

§  1356,  n.  5,  and  cases  cited.  •    •  77.  I..oewenthal  ▼.  McCormick,  101  III.   \43 

72.  Hex  V.  Uwrencl^,  lo  X.*Zealated  L.  Hep.       ( 1881 ) . 

129  (1905).    Adoption  hy  Party. — A  litigant  78.  Beyle  v.  Reid,  31  Kan.  113,  1  Pac.  264 

may  give  tbe  force  and  effect  of  en  admission  ( 1883) . 

to  any  document  statements  of  which  he -sees  79.  McLellan  v.  CrAfton..  6  Me.  307  (1890). 

fit  to  adopt  as  his  own^     Weidncnr  v.  01iyit,'e6  80.  Dewey    v.    Hotchkiss*    30    N,    Y     407 

N.  Y.  Rupp   37,  108  App.  DiV.  122  (1905).  (1864) :  Rowan  v.  Chenowth,  49  W.  Va.  287, 

78.2    Chamberlayne,    Evidence,    §§    1857^  38  S.  E.  544   (1901). 

1363.  ^1.  Bently  V.  Ward,  116  Mass.  333  (1874)  : 

74.  German  Nat.  Bank  v.  Leonard.  40  Neb.  Doolittle  v.  Stone,  .#«(pra. 

676,  59  N.  W.  107   (1894) :  infra,  §§  977  ni  89.  .Tohnson  ¥.  Culver.  116  Ind.  278,  19  N. 

geq,;  4  Chamb.,  Br.,  §§  3051  •><  se^.          r-  £.  129  ( 1888) ;  Com.  v.,Ensign^40  Pa.  Super. 

7«.  Own.  T.  CUrk,  145  Mafs.  251.  13  N   E.  Ct.  157  (1009). 

888    (1687);   Doolittle  r.  8toiie.   136  N.  Y.  88.  Nicholson  t.  Randall  Banking  Co,  130 

613,  32  N.  K.  039  (1992) :  Halleck  ▼.  State,  11  Cal.  533,  62  Pac.  930  (1900) :  Atlanta  Trust. 

Ohio  400  (1842) ;  2  Chamh.,  Ev..  $  la??,  n.  2.  etc.,  Co.  v.  Close.  115  Oa.  939,  42  S.  E.  2es 

and  cases  cit^.  (1902) :  Jermain  v.  Denniston.  6  N.  Y.  276 

.76.  San   Pedro  Lumber  Co.,  v.   Reynolds,  (1852):   2  CHiamb.,  Et.,  §   1368,  n.  2,   and 

121  CaL  74,  53  Pac  410  ( 1898) ;  Williaaii*  caaea  cited. 
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admiflsiUe.^^  •  It.  is  inot  necessary  to  produce  tbe-  clerk  who  actually  ooiade 
the  eatry.®^  i  -  •  . 

Loan  Aff^ncies,  Railroads^ — The  adu^ission  may  b0  eontaiaed  an  the  books 
of.  a  loan  ageiiey.^^  .Books  kept,  bj';  railroad  agents  are  within  the  rule." 
The  report  of  a  railroad  company  to  the  t4x,  asses^orp  may  b^  competent 
against  the  company:  ia  proceedingd  for  the  abateoi^t  of  taxes  asset>sed'.  on 
the  basis  of  that  particular  report. ^^  _  .     /     ... 

AdpiiasionSi  4>f  Non-owner  of  Boohs.-y  The  entry  set  forth  Oa  a  book  of 
account  ipay  be  used  as  containing  the  admission  of  a  person  other  than  the 
owner  or  keeper  of  the  book  or  of- -some  prinoipali  for  whom  he  is  lawfully 
acting.  This  may  happen  where  the  other  pafty  to  the  transaction  makes 
the  entry  himself  upon,  the  'book  rof  h^i  associate  in  the  agreement,  sale  or  the 
like,^^  or  he  seesoir  is  informed,  without  objection  omhis  part,  as  to  the  fact 
and  nature  of  the  entry *.^  The  role  is  the  same  where  the  entry  is  made  by 
mutual  consent  of  the  parties^  as*the  settlement  q£  their  accounts.^*  Where 
a  derk  naakes  an. entry,  relating tto  himself,  and  his  emplo^'er  has  occasion 
to  sue  him,  the  entry  then  becomes  the  admiasion  of  hisn  who .  made  it.'^ 
In  other  words^  an  entry  by  A.  upon  his  own 'books)«made- against  B.  is  the 
admission  of  B.  if  6.  has  inr  any  way  consented  to  its  correctness.^^  Should 
a  merchant,  tradesman!  or  the  like  write,  upon  the  paasi  book-  held  by  the  cus^ 
tomer  an  entry  concerning  the  delivery. 'of  goods^.  ate.,  the  entry  is  the  admis- 
sion of  the  seller.*^  The  effect  of  the  pass  book,  has,  howeyer,  been  limited 
to  the  matter  of  receipt  of  goods/*  the  question  of  fairness  of  price  being 
proved  in  some  other  way.  Where  a  clerk  makes  upon  his  employer's 
books  an  entry  favorable  to  himself,  he  is  entitled  to  show  the  fact  and  the 
silence  of  his  principal  or  employer  as  constituting  an  admission  by  the 
latter.**  ['    '     '   *  ^     '/      ' 

When  Original  Entries  Need  Not  be  Produced. —  Where  the  object  of  the 

84.  L'Herbette  ▼.  Pittafield  Nat.  Bank.  i6'2  (180S) :  Earle  ¥,  ^«qd,  10  Mete.  (MaB9.^  3S7 
Mass.  1.37.  38  N.  E   368.  44  Am.  St.  Rpp   3.^4       ( 1845) 

il89i).                                                             r  aa.  WiniamaiMirjr.  City.  F.  Ins.  Co-  v.^Fuo^h- 

Sl.  Wataon    v..    Phoenix    Ban|i,    8    Metc<  ingham,  supra:  Lucas  v.  Thonpaon,  27  N-  Y. 

(Maiia>  217,  41  Am.  Dec   pOO  (1844),  Supp    er^ft.  75   Hun  .584    {18W) ;,  Stetson  v. 

8$..  Dexter  v.  Berger  76  Minn    2lfi.  78  N.  New   Orleans   City    Bank,    li  Ohio   St.    677 

W.  nil  ( ISOfl).  1 1861 )  :  2  (;h«mh^.Ev,,  §,.1360,  n.  4,  and  caaea 

87,  Uiui>yill«,,,etc .  It.  Co.  V    M<H>uire.-7n  cited, 

Ala.  305   (1885)  ;  Ko9t  v.  Great  Western  R.         93,  Rartlett  .y.  Tarhojf.  X  Ah\\  Dec.  iN.  Y.) 

Co.,  56X,  Y   636,  arg65  Barb   610.(1873).  120,   1  Keyes  405   (1864):  Halleck  v    SUta, 

88.  .Atchison,    etc.,  /Rv.    Co.    V.    Snllivaj^  11  Ohio  400  1.1842).  .   .  .       . 
iCola4  1900),  17.3  Fed.  456,  07  C  0    A    1 :  2          9^  Foljiom  v,  Orai|t,.136  Maaa.  403  (1994) ; 
(liamb.,  Ev..  $  135J».                                          t  JUick  v.  Fricke;  28  Pa,  241  ( 1857  \ . 

85,  Remhert  v  Br/^wn,  ^U.Ala  36Q  (1848).         as.  Hovey  v.  TlioR^psoEU  37  111.  538  il86S). 
90.  Reviere  v.  Powell.  61  Oa.  30.  34  Am.  96.  Wiggins  v.  Graham.  51  Mo   17  (1872) ; 

Rep./  94     /1S7&X9    Tncker.    v..  Siepbena.    4  Hocjcfirell  r.  Merwin.  .l.igweaQey  (N.  Y,)  484, 

ThoBpa.it  a  \V^'Y.)  593  (1874) :  2  Chamb-  8  Abb    Pr.   (N.  M^)   330,  «ff*d  45  N.  Y.  166 

Et..  I  1360,  n.  2,  and  caaea  ctted  (1869).         ,         ,       .     i 

•l.,lW)»vid.  J..  BUip,   78   DL.  App.  .381  .  ,  _      ,. .,.  ..  ,     ... 
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evidencet  is  to  prove  that  the  opposite  party  admitted  or  assehted  to  the  cor- 
rectness of  an  account,  the  book  of  original  entries  need  not  be  produced.'^ 
Xor,  on  the  other  hand,  wbeii^e  the  party  has  admitted  the  correctness  of  a 
particular  account,  is  it  necessary  to  ptodtice  the  ledger,  tbovgh  it  appear 
that  the  items  have  been  posted.**** 

Effect  of  Agency. —  Upon  familiar  principles,  an  entry  not  m^de,  adopted 
or  authorized  by  the  party,  does  not  in  general,  aifect  him  as  his  admiflsion.** 

Banks.-^  Where  the  parties  to  the  transaction  have  each  deposited  in  the 
same  bank  and  the  institution  is  the  common  agent  for  both  in  keeping  their 
accounts,  its  lxK)ks  are  admissible  against  either  of  tfa^  parties  in  favor  of 
the  other  as  being  authorized  admisiftions.^  ■ 

Partnership  Books, —  The  entries  upon  partnership' books,  made  by  the 
partners,  or  one  of  th^n  or  by  their  authorized  clerks  tind  employes,  are  the 
admissions  of  all  partners^  who  had  access  to  the  books.' 

Beal  Estate. —  The  bdoks  of  a  real  estate- agent  do  not  affect  the  principal 
where  the  latter  had  no  right  to  inake  entries  upon  the  bookft'Or,*  in  any  way, 
exercise  supervision' aiid  control '<rrer  them^*       '  .< 

Independent  Sehvancy.'^  Where  the  relevant  fact  is  that^cert&in  entries  are 
on  th(f  books,  and  that  therefore  a  party  J^n^tr  of  them,  rather  ^han  thatlAiey 
are  correct,  the  fttct  that  the  hoekB  are  incorrectly  kept,  in  that  other  items 
also  should  have  been  Entered,  is  not  material/     * 


I  ''• 


§  548.  [Eztra-Jndicial  Admissioni];  Bniinesi  Docii]nenti.^-T^  Business  docu- 
ments  other  than  book  entries  such  as  contract?,*  reports.^  settlements,®  and  the 
like,"  which  are  commonly  used  in  the  ordinary  transacjtion  of  l)U8iness,*®  may 
well  constitute  the  vehicle  for  an  admission.  A  favorite  form  of  written 
admission  is  the  account  stated,  or  account  rendered.^^  Applications  for  in- 
surance policies  may  st^nd  in  the  same  position.*'  , 

97.  SnodgrasB  v.  Caldwell,  90  Ala.  319,  7  6.  Springer  v.   Chicago,   37    III.   App.   206 

So.    834    (1890);    Darllttgton    v.    Taylor,    3  (1890) ;  lynch  v.  Troxell,  207  Pa.  162,  SS'Atl. 

lirant  (Pa)   195  (1S55).  413  (1903). 

I  Stetson    V.    Godfrey^  "20    N.    H.  -227  7.  Roche  v.  Llewellyn  Iron  Works  Co..  140 


(1830):  2  Chamb,  Ev.,  §  1361.  Cal.  563,  74  Pac.   147    (1903);   Merrill  ^Tat, 

99.  DaVison  v   West  Oxford  Land  Co.,  126  Bank  v.  Illinois,  etc.,  Luitaber  Co.,  101'  Wis 

N.  C.  704,  36  S.  E    !6i2   (I960):  2  Chamb.,  247,  77  N.  \V.  185   (1898);  2  Chamb,  Er.,  § 

Ev,  §  1362,  n.  1,  and  cases  died.  1364,  n.  2,  and  cases  cited 

1.  Oliver  v.  Phelps,  21  X.  J.  L  597  (1845).  8.  Miller  v.  Campbell  Commission  Co.i'13 

CONTRA:     Perrtne   v.    Hotchkiss,   58    Barb  Okl    75,  74  Pac   507  (1903). 

(S.  Y.)   77   (1>*70)  9.  Putnam  v.  Gunning,  162  Mass.' 552,  39 

t.  Eden  V.  Lingenfelter,  39  rnd   19  (1872):  N.   E.   347    (1895) :    Weidher   ir'  Olivit,  "188 

Turker  v.  Peaslee.  36  N.  H.  167  « 1858) ;  Wir-  S.  Y.  '611,  81  X.  E.  1178  ( 1907) :'  2  Chamb.. 

child  V.  Fairchild.  64  X   Y.' 471.  aff'g  5  Hun  Ev ,  §  1.364.  n   4,  and  cape*  cited. 

407  <1876y ;  2  Chamb,  Ev..  §  1363,  n.  1,  and  lO:  Ackerman  v  BerriMan,  113  NY.  S^p. 

i-anes  rited                     '                                       ^  1015   (1909). 

'  3.  McKeen  v  Providence  Connty  5>av  Bank.  '    11.  Wotherspoon  v.  VVotherspoon.  49  N.  Y 

24  IM   ."»42;  54  .^tl  49  (19(16)  Super.  Ct    l.'J2' (1883*) :  thotn  v    Smilli.  Tl 

4.  Foster  v   Fifleld.  29  Me    136  (184d).'  Wis.  18,  36  X  W.  TOT     '  " 

9.  2  Chamberlayne,  Eridence,  {  1364.  IS.  Trudden  t^  Metropolitan  LHt  lAa.^o.. 
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§  5i9.  [IbLtrapJndio^l.Ad]iu8ti9ns];Co9uiierei^Paper.i3 — , Promissory  uotes/^ 

specialties  under  seal^^'*  and  otbjer  negpti^^ble  iastruments  or  other  specimens 
of  commercial  paper  maj  be  used  in  cvidenpe  ^s  cQutaiuii;^^  admissions. 

§  S60.  [SlKtm-Judioial  Admiisions] ;  letters.  ^^ —  Official  business  or  social  let- 
ters are  equally  available  for'  the  proof  of  admissions.  Iv  must,  however, 
be  shown  by  the  proponent  that  the  party  against  whom  the  admission  is 
oiFered  is  responsible  for  the  letter.  This  may  be  done  (1)  by  affiirmative 
evidence  tliat  he  has  written  it,^^  (2)  that  the  actual  writer  had'  been  previ- 
ously  authorized  to  make  the  statement  by  the  party  against  whom  it  is  now 
offered,  or  (3)  that  the  latter,  upon  adequate  informatioii,  has  ratified  the 
deed  of  one  who  without  previous  authority  has  acted  as  his  agent.^®  Under 
any  of  these  circumstances,  the  statements  are  competent  against  the  writer,** 
although  the  pe!rson  offering  the  evidence  is  not  the  one  tb  whom  the  letter 
was  originally  sent.**  The  writing,  if  written  by  or  for  the  party  t6  be 
affected  by  it  as  his  adinis^o^,  may  well  have  been  Written  to  any  third 
person,  the  writer's  ittomey  ^  or  even  to  a  newspaper.** 

Completeness  Required.^-'Whete  an  admission  is  said  to  be  Stated  in  a 
letter,  the  admitting  party  is  entitled  to  have '  the  whole  letter  oi*  even  the 
entire  correspondence  of  Avhich  it  forms  a  part  so  far  as  relevant  placed  be- 
fore the  tribunal.**  This  he  m^y  himself  do  at  a  feubsequent  stage  of  the 
trial,**  imless  the  proponetitputi  in  the  entire  correspondence,  as  tending  to 
explain  the  crucial  statements  on  which,  in  reality,  he  is  relying.*'  Where 
a  part  of  a  letter  has  gone  in  evidence  inythTng  in  it  which  tends  to  explain 

64  X   V   Supp.  183.  .50  App.  Div  473  (lUOO)  ;  18.  Neely  v.  Naglee,  23  Cal    152  K 1863). 

Taylor  v  Grand  Lodge  A.  O  U.  W.  of  Minne-  '    '    19.  Conant  v  B^vans.  202  Mass  34,  88  N.  E. 

sota,  101  .Minn.  72,  111  X.  \\\  OIU  (1907).  438  (19d0) ;  Ra^ip  ▼.Piatt,  117  N.  T  Sopp. 

U.  2  Chamberlayrie,  Evidence,  §.X365,  '  087   (lOOi)) ;   Hm^W  v.  \\>tler,  2S  OMo  Cir. 

14.  Travis  v.  Barger,  24  Barb  .  (V.  Y  )  614  Ct.  176,  (1905)  i  Griffin,  etc.,  Co.  v.  Joannes, 
(1857);  Hennessy's  Estate,  4  l'  T.  (X.  B.)  80  Wis.  601,  50  K.'W.  785  (1801)  ;  2  Chamb.; 
(Pa.)  0  ( 1882)  ;  2  Chamb .  Ev.,  §  1365,  n.  2,  £v.,  §  1366,  n.  3,  and  cases  cited. 

and  cases  cited.     It  U  not  neoessary  that  the.  .     90.  Downey    v.    Taylor     (Tex.    Civ;    App. 

document    itself    should   actually    have    been  1808),  48  S    W.  541;  Little  v.  Reyes,  24  Vt. 

i'bown  to  a  party  to  make  his  admlHsion  'of  118  (1851) ;  2  Chamb.,  Hv.,  §  1366,  n.  4,  and 

its  jpenuinenees    competent.     It    is'  j<ufftcien/  cases  cited 

that  it  has  l»een  read  to  him  and  has'receWvd  21.  7-yle  v!  Higginbotham,  lO  I^igh   (Va.) 

hi8a*8ent.     Stewart  v' Gleason,  23  Pa.  Sujier  63(1830) 

U  323  1 1003)!                                   '  2«.  Beechei'  v.  Petfee,  40  MicK   18V  (1879). 

15.  Jobe  v.  Weaver.  '77  Md  App  '665  23.  Stringer  v.  Breen,  7  Ind  App.  %!u,  34' 
llS!)S) :  Lefe\Te  v  Silo,  08  S'  Y.  Supp  821.  X.  K  101.5  1 1803^  :  Trlsbhet  v.  Kamilton  Tfts. 
112  App.  Div.  464  (1000).  2  Chamb .' Kv.,  Co.,  14  dray  (Mass;  456  (T^^O*):  Raymond 
§  1365,  n   1.  arid  caries  cited.                         '^'  v.HouIand,  17'  Wehd.   (S.  Y  )   .^80   1 1831) ; 

16.2    Chamberlayne,    Evidence,    §§1366-  2*  Chamb  ,  Ev  ,  ^  1367;  n.  1/ And  cdses  Cited. 

1370.                  '      *               '  "            •     '»•  «4.  Si/pra;  ^  '27^' et'seq.;'!  Chamb.,  EV., 

17.  Quarles    v.    Littlepage,  '^    Hen.    k   M.  §§  518  e<  ««</.            ''     ' 

(Va)  401.  3  Am.  Ded.  637   (1W8)':  McDer-  25.  Buffum  v.   lork  Mfg.  Co:;  175  lliuis. 

moot  V   Mahoney,  139  Iowa  292,  115  N.  W.  47l,lJ8  >T.  E.  599  {IM^.  '• 

i2.  116  N.  W.  788   (1908):  2  Chamb.,  Ev.,  *     '      '  '    ' 
§  1366,  n.  1.  and  cases  cited. 
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or  qualify  the  portion  of  the  document  which  is  used  is  also  *  admissible.  ^^ 
A  litigaut  caimot  produce  a  letter  which  evidently  is  ah  answer  to  a  previous 
part  of  the  correspondence  without  submitting  the  latter  •''  or  accounting  for 
its  absence  by  showing  that  it  has  beem  lo^t,^^  of  is,  for  stm^e  pUxer  /reason, 
beyond  his  power  to  produce.  If  it  is  beyond  his  power  to  produce  the  letter, 
he  must  prove  its  contents,  or  leave  the  other  party  to  ^o  so,  if  the  latter's 
knowledge  is  more  complete  on  the  subject  than  his  own.*'^  A  party  cannot, 
however,  put  in  evidence. his  owti  self-serving  letter  merely  because  it  was 
written  in  reply  to  a  letter  from  his  opponent^^ 

The  general  rule  as  to  completeness  does  not  apply  to  c^ses  where  a  party 
seeks  to  put  in  evidence  a  letter  received  by  him  from  a  third  person  in 
reply  to  a  letter  of  his  own.  He  is  not  required  tq  prove  thi^  contents  of  his 
own  letter,  or  produce  it,  as  a  preliminary  to  introducing  the  letter  received 
by  him.  when  the  suender  is  dead  or  is,  for  some  other  .reason,  beyond  his 
power  to  exhibit  as  .a  witness,  a  g.,  Avhere  the  sender  is  out  of  the  juri3dic- 
tion.^*  Where  it  is  intended  to  offer  only  a  special  and  particular  admission, 
not  affected  by  the  rest  of  the  correspondence,  the  proponents  of,  the  admission 
need  not  produce  the  entire  series  of  lettprs,®^  .  This  is  especiaily  reasoniible 
as  a,  rule  where  the  letter  offered  in  evidence  explains  itself.  ^^  The  sender 
of  the  le^^e;r  is  not  eptjitled  to  insi3t  that  the  entire  writing  shall  be  received 
in  evi^enccj  in  such  a.  way  as  to  give  him  the  benefit  of  Jiis  own  self-serving 
statements.^^  The  letter  to  which  the  one  containing  the.  coini>etent  statement 
is  itself  in  reply^  need  not  be  produced'"  nor  its  absence  explained.'^  Nor 
is  it  material  that,  on  account  of  the  death  of  the  declarant,  the  person  pro- 
ducing his  letter  could  not  testify,  against  his  estate  to  the  same  facts  as  are 
admitted  in  the  doeumeat  itself.^^ 

Criminal  Cases.-^  The  rules  regulating  the  operation  of  the  canon  of  com- 
pleteness in  this  connection  are  equally  applicable  in  criminal  '^ .  as  in  civil 
cases. 

Self -serving  Statements  Not  Competent — Letters  and  the  like,  not  sent 

• 

M.  Walker  v.  Griggs,  2S  Ga,  552   (1859)  :  31.  Hayward  Rubber  Co.  v.  Duncklee,  30 

Glover  v.  StevenBon,   126  Ind.  532,  26  N.  E.  Vt.  29  (1856). 

486  <1890) ;  2  Chamb.,  £v.,  §  1367,  n.  4,  and  SS.  Stone   v    Sanborn,   tupra:   Daineae   v. 

cases  cited.  AUen.  45  How.  Pr    (N.  Y.)   4:\0   (1873):   2 

ST.  Belmont  Coal  Co.  v.  Riehter,  31  W.Va.  Cbamb.,  Ev..  §  1367.  n.  10.  and  caseg  cited. 

858,  8  S.  E.  609   (1888).  SS.  Brayley  T.  Roar,  33  Iowa  505  (1871). 

tS.  Failure  to  make  such  a  submiesion  and  34.  I.«alie  v.  Morrison.  16  U.  C.  Q.  B.  130 

even  the  voluntary  destruction  pf  the  con*  (1858). 

nected    documents   by    the   producing   party  S5.  Wiggin  v.  Boston,  etc.,  Co.,  120  Mass. 

have  been  held  merely  to  affect  the  probative  201   (1876). 


weight  of  the  admission  shown.     Stone  v.  San-  86.  Mortimer  v.  Wright.  4  Jur.  465,  9  L.  J. 

bom,  104  Mass.  319.  6  Am.  Rep.  238  (1870).  Exch.  158  (1840). 

89.  Newton  v.  Price,  41  6a.  186  (1870).  87.  Harrtmaa    ▼.    Jones,    58    N.    H.    328 

80.  Houde  v.  Tolman»  42  Minn.  522,. 44  N,  (1878). 
W.  879  (1890). 
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to  the  opposite  party  or  some  one  v^hose  acts  affect  him  are  not^  as  a  rule, 
receivable  in  the  writer's  favor.^* 

Minor  Details.— It  has  bee^i  c^i^s^dered  hotter  ^pwtice^.  wliere  the  pro- 
poueut  desires  to  use  only  a  portion  of  a  letter  as  a  written  admission  that 
he  sliould  produce  in  evidence  the  entire  document; — reading  to  the  jury 
such  parts  as  he  relies  upon  and  leaving  his  opponent  to  do  the  same.^^ 
Where  a  portion  o|  the, letter  is  missing^  th^  docl^nent  ijtself  is  competent 
\mlcss  it  4ippear  that  the  portion  whicl^  is  absent  is  material  and  cannot  be 
supplied.  The  opponent  is  not  at  liberty  to  ;refuse  to  assist  in  solving  the 
(piestiou  of  materiality  and  pimply  insist  upon  tl^P  rejection  pf,  an  uncompleted 
letter.^^  .  ^ 

§  551.  [SztrarJndicial  Adnisaions];  Obituary  Hotioea.'*^ — Obituary  notices 
stand  in  much  the  same  position  as  that  occupied  by  tax-list^.^^  AlBSuming 
that  the  declarant  is '  possessed  of  adequate  knowledge  the  feelings  deemed 
appropriate  to  the  writing  of !  sueh  a^omposit Jon  ^xmise,  if  they  do*  not  justify, 
such  lack  of 'precision  in  statement  as  to  remo^^e  atl  evMentiary  quality.** 

§  552.  [Extra-Judicjial  Admissions] ;  Official  Fapers.^^ —  t^ublic  records,  such 
as  accounts,  inventories,"**  schedules  ^^  apd  other  probate  or  bankruptcy  pro- 
ceedings may  contain  relevant  admissions  of  a  party.  It  is  deemed  essential, 
bowBveiy  that  the  '^tatemelj^s'sboukl'  bfe  ]|)fopierly ^  <^ontfeeteil  wiiS  'th^^-^arty 
himself,  e.  g^,  where  be  has  personally  made,  revised  '^^  or  otherwise  adopted 
them.**  Statements  in  records  of  various  kinds  taay  be  used  in  this  way.'® 
The  returns*  of '  officers  upon  writs,  executions,  and  the  like  tnay  constitute 

admissions  of  the  official  whose  acts  they  pnT)^>rt  to  record.^^ 

-       . 
§  553.  [Extra-Tadicial  Admissions] ;  IProfessional  Memoranda.^  ^ —  Abstracts  of 

title/*^  books  of  claims,*^"*  and  other  legal  documents  or  writings  used  in  pro- 

•^  I"'  '  r  '  '  '  . 

as.  Humph  T.   State,  01   6a.  20.  16  S.  K.  ^    (TS66) ;  2  Ctiamb.,  Ev,  §  1372,  n.  l/and  caMs 

104  (1892) ;  Com.  v.  Ha.vden.  103  Masfi.  458,  dted. 

40  N.  E.  846  (1895) :  2  Chaml^.,  Ev.,  §  136ft,  47.  Rankin  v.  Busbv  (Tex.  Civ.  App.  1894), 

n.  1,  and  cases  cited.  25  S.  W.  678. 

89.  Snow  V.  Warner,  10  Mete.  (Mass.)  132,  48.  Henkle  v.  Smith,  21   lU.  238    (1859) ; 

43  Am.  Dec.  417   (1845);  J.  K.  Armsby  Co  Downs  ▼.  New  York  Cent.  R.  Co.,  47  N.  Y. 

V  Eckerly,  42  Mo.  App.  299  ( 1890) ;  2  Cha;nb.,  83  ( 1871 ) . 

Kt,  S  1369,  n.  1.  and  cases  cited.  49.  Rich  v.  Flanders,  39  N.  H'  304  (1859)  ; 

40.  Lester  v.  Piedmont,  etc.,  Ins.  Co.,  55  Ga.  Klatt  t.  N.  C.  Foster  Lumber  Co.,  92  Wis.  622, 
475    (1875):    Raphael  t.    Hartman,   87    III.  66  N.  W.  791  (1896). 

App.  634  ( 1899) .  50..  Lyon  v.  Phillips,  IM  Pa.  St.  57  ( 1884) ; 

41.  Van  Vechten,  20  N.  Y.  8upp.  140,  65      2  Chamb.,  Ev.,  §  1372.  n.  5.  and  cases  cited. 
Hun  215  (1892:)  2  Chamb..  Ev..  $  1.170.  51.  Woodward    v.    r^rking.    3    Esp.    286 

41  2  Chamberlayne,  Evidence.  §  1371.  (1901 ). 

48.  Infra,  §  554:  2  Chamb.,  Ev.,  §  1374.  62.  2  Chamberlayne,  Evidence,  §  1373. 

41  Huirs  Will,  117  Iowa  738,  89  N.  W.  68.  Ege  v.  MedUr,  82  Pa.  86    (1876);  2 

9t9  (1902) ;  2  Chamb..  Ev ,  §  1371.  Chamb.,  Ev.,  §  1373. 

45.  2  Chamberlayne,  Evidence,  §  1372.  M.  Webster  Mfg.  Co.  t.  Schmidt.  77  111. 

46.  Dnpny  t.  Harris,  6  6.  Mon.  (iCy.)  534  App.  49  (1897). 
(1846);   Morrill   t.   Foster,   33  N.   H.  ^79 
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fesjsional  work  in.  law  or  conveyancing  may  be  .introduced  into  evidence  as 
containing  admissions. 

S  554.  [Extra-Jtidicial  Admisftion^] ;  Tax  Listii.'*^—  So  fai-  as  the  written  ireturn 
required  or  permitted  by  law,  of  property  subject  to  assessment '  made  by 
tlie  owner  for  purposes  of  taxation",  contains  an  enumer^tioii  of  the  property 
of  the  taxpayet,  it  has'  been  held  by 'certain  courts  that,  in  view  of  the  motives 
which  may  be  assumed  to  have  actuated  the  declaran't,  no  quality*  of  an  evi- 
dentiary value  should  attach  to  a  statement  so  madei.^'  On 'the  other  hand. 
It  has  been  streuuously  insisted  that  good  faith  to  the  cause  of  justice  forbids 
that  a  man  should  not  be  held' to  the  truth  of  a  solemn  declaration  under  oath, 
and  the  party  is  accordingly  affected  by  the  declaration  not  alone  as  an  ad- 
mission operating  directly  as  to  ;tfae  lact  of '  owndrfthip^  or/laek/of  it;^^  but 
as  a  cirx^umBstauqe  tending  to  establish  the  fact  as  to  whether  the  declarant 
claimed  ^*^  or  did  not  cUim?®  to  own  it,  The;  declarant  may  not  when  acting 
in  entire  .good  faith.be  possessed  of  competent  knowledge  regarding  the  value 
of  his  property,^  He  naay  be  more  or  less,  warped,  consoiowly  or  uncon- 
sciously, by  the  financial  pen^ty  attached  to  placing  a  high  valuation.  A 
statement  haade  under  these  circumstances  is  not  available  as  an  admission 

on  the  qiiestion  of  value."* 

..    I*    •  "  .■.,'<        .  ■   ■ 

§  566..  [Estra-Jnjiioial  Aimissiooi] ;  Ieiiq»Qial  or.Ephenieral  Forms  of  Writing.^^ 

—  The.  writing' aontaining  the<  admission  need  oot  be  of  a  permanent  nature. 
A  newspaper  airticle,^^  and  even  more  fugitive  publications,  are  equally  ad- 
missible with  the  mosit  solemn  instrument.  It  iis  ^pot  even  essential  that  tiK' 
admission  should  have,  been  eomiaitted, .  as  a  whole,  to  the  writing.^^  The 
computation  of  interest  on.  a  note,^^  mathematical  calcuIatiops,'f  the  f9Qtings 
of  booklceepers  ^"^  and  the  like,  will  be  received.   . 

§  556.  [Extra-Tudicial  AdmissionsJ;  Transmission  by  Tekphone.^'^ — Oral  ad- 
missions  may  be  communicated  by  any  means  usnally.  employed,  as  through 

55.  2  Chamberlayne,  tiividence,  §  1374.  /  792    (1803);   Uaiididge  v.  Lyman,  124  Ma8». 

56.  Tuckwood  V.  Hanthorn,  67  Was.  ^26,  361  (1878)^;  2  Claamb.,  Ev.,  §1374,  n..7.  mnd 
3Q  N.  W.  705  ^11886).                     *             .  cuses  cited.       |''                        ' 

57.  Co'mstock  V.  Orindle,  121   ind.  459,  23  62.  2  Chamberlayne,  Evidence,. §  1375. 

N.  E.  494  (1889);  Mifflin  Bridge  Co.  v.  Juni-  63.  Edwards  v.  Watertown,  13  N.  Y.  Supp. 

ataCounty,  144,  Pa.  365,  22  Atl.  896,  13  UR.  309,  59  Hun  620   { 18{)l).     Southern,  Par.  Co 

A.*  431    n89l);  2  Chamb.,^  ^v.,  §1374.  n.  2,  v.  Godfrey  (Jex.  Civ.  App.  1908),  107  S.  W. 

and  easeH  cited.    .  1135,  railroad  folder  or  time-taUl^. 

58.  Washburn  v.  Dannenber^  Co.,  117  Oa.  64.  Manning  v^.  City,  of  Lowell.  173  Ma»A. 
567,  44  S.'E.  97   (1903.)  ;  Lefever  v.  Johnson,  100,  53  X.' k.  16^  (1899), 

ii  Ind   554  (1881).  65.  Harris  y.  Bxirlej-.  10  X.  H.  171.  (183.9>. 

59.  Lef ever  V.  Johnson.  .9 »';)ra;  Whitfie\^v.  66.  Pendexter  v.  Carleton,  16  X.  H.  -^82 
^^Tiitfleld,  40^  Mis^,  3.i2   .'    ^> . .               ,    ^[^  (1845)     '      *.  .      "'    , 

60.  This  is  stHl  more  '.WV  wh'erp  the  flp-  67.  Butler  y.  CorTM|ll,  148  j\l  276,  35  X.  E. 
clarant  i?  not.  the  owner.  ,^an' JoW,  etr^lK  767  (l^3.i;  2  Chamb..  Ev.,  8  1375,  ns.  6.  7, 
Co.  V.  Mayne.  83  Cal.  566.  23  Par.  522  A  H90) .  ^nd  case^  cited;.         ,,    ,               /    /  >.      j     ^* 

61.  Swaim  v.  Swaim,  1,34  Ind  596,  3.3' X.*  fe  '.  j68.  ^  Chamljerlaviie,  ^vi^enc^'^^^me.,^ 
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a  telephone  operator,**  or  by  the  direct  use  of  the  telephone  itself.**  The 
rule  is  the  same  even  in  criminal  cases,''^  provided  the  speaker  be  properly 
identified.''^ 

§  557.  Scope  of  Extrajudicial  Admissions  J  ^ — In  general,  such  a  statement 
carries  all  fair  inferences  with  it.^"*  There  are,  however,  obvious  limits  as 
to  how  far  an  inference  should  reasonablv  extend.  It  is  not,  for  example, 
a  reasonable  inference  to  presume  the  existence  of  a  fs^ct  from  its  express 
denial.'^ 

Contents  of  a  Writing. —  The  rule  laid  down  by  the  English  courts  '^^  that 
rhi'  <<nii(>iii>  i)t'  a  x.iikTcu  insrrument,  even  the  most  formal,  may  be  established 
bv  an  oral  admission  as  to  what  thev  are,  has  been  followed  in  certain  Ameri- 
cau  jurisdictions."'  The  English  rule  has  not  been  adopted  by  other 
tribunals  either  as  proof  of  contents  '^  or  of  the  execution  ''*  of  the  document. 

Criminal  Cases ;  Facts  of  Conduct. —  Admissions  in  criminal  cases  may 
cover  any  probative  fact  in  the  conduct  of  the  accused.  It  may  be  shown,  for 
example,  by  the  admiseSo^iS'O'f'^hi^  acifnded**tb^t 'ke  has  fled  ftcm  jus'tice,®^ 
attempted  to  break  jail  *^  or  aided  the  escape  of  otbets.^^  The  fact  that  such 
statements  by  an  accused  may  show. the' commission!  of  other  crimes  furnishes 
no  ground  for  excluding  them.*'  The  doing'  of '  other  criminal  r.cts,  how- 
ever, eaimot  be  shown  by  the  prisoner's  admissions  for  the  mere  ptirpose  of 
discrediting  him  or  showing  bad  character.** 

Physical  Facts. —  Any  pfaysioa)  or  bodily  facts  affecting  the  prisoner  in  a 
probative  way  may  be  established  by  his  admissions.  Hius,  he'may  prove 
his  own  age '^^  or  race  ®^  or  the  fact  that  he  has  been  married  *'  by  an  ad- 

•9.  SuHivan  v.  Kuykendall,  82  Ky.  483,  56  App.  355  (1894) ;  Cooley  y.  Collins.  186 
Am.  Hep.  901   (1885).  MftsR.  507,  71  K.  E.  979   ilfm) ;  2  Chamb., 

70.  Oodair  v.  Ham  Nat^  Bank,  225  Uh  572,      £v.,  §  1378,  n.  ^,  and  eaBes  <;ited, 

80  X.  E.  407    11907) :   Star  Bottling  Co.  v.  7S.  Jameson  v.  Conway,  10  111.  227  (1848)  ; 

Cleveland  Faucet  Co.,  128  Mo.  App.  517/109  Hasbronck  t.  Baker,  10  Jf^ns.'  (N.  Y.)   24S 

S.  W.  802  (1908)  \  2  Chamb.,  Ev.,  §  1376,  n.  2,  (813). 

and  cases  cited.     5>ee  Rhhes  t.  Carpenter,  114  79.  Palmer  y.  Manning,  4  Den.  (N.  Y.)  )31 

N.  Y.  Sopp.  96,  «1  Miw.  614  ( 1909) .'  ( 1847 )  : 

71.  People  V  Ward,  3  N.  Y.  Cr.  483  (1885).  «&.  Thomas  ▼.  State,   100  Ala.  53,   14  So. 

72.  Stepp  y.  State,  31  Tex.  Cr.  :Ufl,  20  S.  621   (1892). 

W.  753*  (1892).  «.  State  T.  Jackw>n,  95  Mo.  623,  8'S.  W. 

7J.  2    tliamberlayne.    Evidence,    $$    1377-  749   (1888). 
1882.                                                             '      •  8t.  Campbell  v.  State,  23*  Ala.  44  ( 1H53) . 

74.  Sloan  v.  Diggifts,  49  Cal.  38    /1874)'.  '  fS.  Gore  v.  People,  162  111.  259,  44  N.  "E. 

Rendtemann    v.    Willard,    15   Mo.    App.   375  50O  (1896). 

(1884) :  Xew  York  lee  Co.  v.  Parker,  8  Boswi  84.  Henderson  v.  Com.,  16  Ky.  L.  Rep.  289, 

(K.  Y.)  688   (1861) ;  2  Chamb.,  Ev.,  §  1877,  27  R   W.  808  (1894) :  2  Chamb.,  Ev.,  §  1879, 

a  1,  and  ease<^  dted.  '  n.  5. 

71.  Clarendon  v.  Weston,  16  Vt.  332  (1844).  85.  People  V.  Tripp,  4  N.  Y.'  Leg.  Obs.  344 

76.  See  Slatterie  ▼.  Pooley.  6  M.  A  W.'664  (1846). 

n86n\:   2   Chamb.,  Et.,   §   1378,  n.   I,"  and  86.  Bell  v.  Statfe,  33  Tex.  Cr.  16.3,  25  R.  W. 

ca«Mi  cited.  769   (1894V. 

77.  DenTer,  etc.,  R.  R.  v.  Wilson,  4  Colo.  S7.  Tucker  v.  People,  117  Til.  f^8,  7"  N.  S. 
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fission.  The  identity  of  one  accused  of  eximeimay  be  admitted  by  him/'^ 
Menial,  Conditions*'^  Declarat^ions  of  aocused.  Are  receivable  .as  adraissions 
to  establish  meutal  conditions,  as  the  mental  capacity  necessary  for* the  com- 
mission of  crime.^^  Even  the  conclusion .  or  infei:ence  pn,  the  pjirt^  the 
accused  is  competent  against  him  regarding  this  rnatter.*^*  Tlie  declaration 
of  the  prisoner  that  he  was  teigning  insanity  at  a  given  time  will  be  received 
against  him  as  an  admissioiu^^ 

Mental  Stale. —  Declarations  of  accused  are  admissible  to  show  the  exist- 
ence of  mental  states.  Thus  the  government  may  show  that  the  prisoner  has 
admitted  having  guilty  knowledge. ***  Such  an  admission  may  either  directly 
allege  the  existence  of  the  mental  state  or,  on  the  other  hand,  it  may  assert 
the  existencie  of  probative  facts  from  which  the  ipental  state  may  be  inferred, 
for  example,  where  the  accused  says  he  conlmitted  other  crimes  the  effect 
of  which  is  to  show  guilty  knowledge  on  the  occasion  in  qitestion.'**  Criminal 
intent  ^^  may  be  established  in  the  same  way. 

§  558.  Frobatiyq  Eoirce  .  of  Eztra-Judicial  Admimoas.'^ — Extra-judicial  ad- 
missions raj^ge  in  probative  force  frcmi  the  faintest  trace  of  probability  up  to 
statements  whidi  carry  aa  overwhelming  weight  t)f  <?onviction.*®  So  great 
is  the  otfcct  .of  variations,  in  •  deliberateness,*'  lack  of  motive  to  misrepresent, 
means  and  extent  of  knowledge,  and  the  like,  thai  it' ivould  be  impossible 
with  any  approach  to  logical  accuracy  to  speaks  of  the  probative  value  of 
admissions  as  arclass.  It  is  possible,  however,  to  make  certain  deductions 
with  couiidenfce.  In  the  abseaoe  of  an  estoppel,  extra-judicial  admissions 
4re  not  conclusive.*®  It  may. fairly  be  said,  further,  that  in  so  far  as  any 
particular  admission  is  one  in  the  popijilar , sense,  its  probative  force  is, in- 
creased.^* Likewise,  where  a  declarant  makes  a  statement  obviously  con- 
trary to  that  which  he  knows  to  be  his  pecuniary  or  proprietary  interest;  or 

51    (1886);   SUnglein  v.  SUie,   17  Ohio  8t.  84.  Stat9  v.   Ijon?.   103   Ind    481.  3   N.  E. 

453  (1867) ;  2  Chamb.,  Ev.,  §  1380,  n.  4,  and  160    (1885).     Compare  People-  v.  Corhin.  5«i 

oases  cited.                                                     -  N.  Y.  36.3,  15  Am.  Rep^  427   (1874). 

88.  Com.  V.  Gay,  162  Mass.  458,  38  N.-E.  95.  2    Chamberlayiie.    Evidence.  r§§    1383- 

112   (1894);  State  v.  EUwood,  17  R.  I.  763,  13»1. 

24  Atl.  782  (1893).  '96«  Pence  v.  Makepeace,  6o  Ind.  345.  36.S 

89..  State  v.   Kriog,   74   Mo.   612    (1881-)  ;  (1879) ;  Lipsey  v.  People,  227  lU.  364,  81  X. 

People  V.  Tripp,  fiupra.  E;  M%  ( 1907) . 

90.  State  v.  Kring,  <«pr«.                         :^  97.  Holmes  v.  Connable,  111   Iowa  298.  ^2 

91.  Cogswell  V.  Com.,  17  Ky.  L.  Rep.  8«2,  N.  W.  780  (1900) :  State  v.  Miekle.  25  Utah 
32  S.  \V  935  (1895)  ;  2  Chamb.,  Ev..  §  1381,  171>.  70  Pac.  8.>6  (1902)  ;  2  ChaaiklK,  Ev.»  § 
n.  5,  and  cases  cited.                                       '  1383,  n.-  2,  and  ca^es  cited 

.  98.  Com.  V.  Crowe,  165  ^fass.  1<39«  42  Xs  F,  98.  Cooper  v.  Cpntral  R.  Co.,  44-  Iowa  134 

563    (1895);  State  v.  Hopard.  12  Minn.  293  (1876):    State  v.   Shorter..  85  S.  C  .170.  67 

(1867.)  ;  2  Chamb.  Ev»,  §.138:i,  n.  1,  and  c««e3  S.  E.  131   ( 1910) . 

cited.  98.  Simeone 'V.    Lindsay    (Del  -1907),   65 

98.  Com.  V.  Edgerly,  10  AUen  (MasR.)  >W4  AtL  778. 
(1865) ;  infra,  §§  1012  et  seq.;  4  Chamb.,  Ev^ 
IS  Zt2S'et'^q.              ...                           i 
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which  charges  himself  with  the  doing  of  acts  which  dearly  carry  criminal 
liabilitv.* 

Criminal  Cas^s. —  The  prosecution  in  a  criminal  case,  is  not  by  offering 
the  admission  of  an  accused'  person,  concluded  by  it,  in  any  sense  which 
could  estop  it  from  denying  the  truth,  in  point  of  fact,  of  any  pcHrtion  of  the 
prisoner's  statement^ 

Judicial  Estimates;  Unfavorable. —  To  the  judicial  observer  whose  atten- 
tion id  attracted  to  the  weaknesses  by  whic^  admissions  are  occasionally  char- 
acterized and  the  ease  by  which  they  may  be  fabricated,  they  have  appeared 
as  presenting  but  little  probative  value ;  ®  and,  inde^,  have  seemed  danger- 
ous evidence  on  which  to  rely  at  all.*  This  is  felt  to"  be  especially  true 
where  a  considerable  Interval  has  elapsed  since  the  statement  was  made.' 

Judicial  Estimates;  Favorable.-^  To  those  who  have  been  impressed  with 
the  powerful  sense  of  conviction  which  admissions  are  capable  of  creating 
thev'  have  sfeemed  judicial  instruments  of  proof  of  great  value.®  In  reality, 
for  the  reasons  indicated,  generalization  is  impossible. '^ 

Not  Conclusive  in  the  Absence  of  Estoppel. —  It  may  be  regarded  as  set- 
tled that,  in  the  absence  of  proof  of  facts  which  would  properly  ground  an 
estoppel  and  a  claim  by  the  adverse  party  that  to  allow  the  proof  offered  would 
improperly  prejudice  his  rights,®  a  litigant  is  entitled  to  introduce  evidence 
tending  to  control  the  probative  effect  of  his  admissions.  To  exclude  the 
evidence  on  this  ground  it  is  suflBcient  that  it  should  be  made  to  appear  that 
some  definite  prejudicial  substantive  legal  change  would  take  place  in  the 
rights  and  relations  nf  the  party  against  whom  the  evidence  is  tendered,^ 
the  testimony  which  lb  offered  to  control'  the  effect  of  the  prior  statement  by 
the  party  admitted  in  evidence  for.  the  purpose.  The  "  admission "  may 
be  deemed  conclusive  also  when  such  is  the  direct  result  of  a  rule  of  sub- 
stantive law,  as  where  an  indorser  of  a  iiegoliable'  instrument  is  said  to  '*  ad- 
mit'' (warrant)  the  genuineness  of  prior  indorsements. 


10 


1.  General  Tire  Repair  Co.  v.  Prioe,  115 
X.  Y.  Supp    171  U909K 

1  State  V.  Wisdom,  119  Mo.  .53ft,  24  S.  W. 
\m:  ilSOS);  I^wenberg  v.  People,  5  Park. 
ir.  f\.  T^  414  n8«3):  2  Chaihb ,  Ev.. 
§  I-M4.  and  easier  H ted: 

3.  Freeman  v.  Petersoh,  45  Col<>.  102.  100 
Par.  600  t  lftO»>.  See.'  hoVever,  Biifk  f  RilJ, 
1 10  Ha.  38,  45  S.  E.  732  M  JW3  K  '^ 

4.  Kauffman  v.  Maier.  f>4  Cal.  *i6fi.  29  Pac: 
4^1,  18  L.  R.  A  124  fl«»2)  :  Kinhev  V.  Mkr- 
r»v  170  Mo.  674.  71  S  W.  917  |1*02>  :  Gar- 
mon  V.  Akin. '2  Batb.  (K.  Y>  25  (1847^: 
^rmvell  V  We»terfi't««w»rve  Bank.  S  Ohio  8t: 
+^  ilJ<54l  :  2  C%ftmb.'.  Rv.;  ^  l^SSi  n.  ^,  ttd 
"a*«i  cited 

5.  Harris  v.  Mclntyre,  118  111.  275,  8  X.  E 
1S2  (1886);  Kinney  ▼.  Murray,  9upra;  Ro- 


bert T.  Bonner,  88  N.  Y  Stipp.  91,  94  App. 
Div.  342  (1904) f  Thorap«on  v  Thompson,  18 
Ohio  St.  73  |18«8);  Mol'lelian  v.  Sanford, 
26  Wis.  595  (1870):  2  Chamb,  Ev..  §  1386, 
n.  3.  and  cased  cited. 

«.  Ector  X.  Welsh,  29  Ga.  443  ( 1859)  ;  Rob- 
inson V.  Stewart,  68  Me.  61   (1878). 

7.  'Pence*  •▼.  Makepeace,  supra. 

S.  CafTera^tta  r.  C-afferatta,  23  Mo.  835 
(1856):  Bogert  V  Turner,  120  X.  Y.  Supp. 
420.  135  App.  Dir.  530  fltUlft);  2  Outmb., 
Eir..<§  1387,  n.  2,  and  cases  cited. 

^.  Battnrs  t.  Sellers,  5  Har.  &  J.  (Bid.) 
117^  9  Am.  Dec. '492  (1820) ;  Chicago,  etc.,  Ry. 
Co*.  V.'  Mashore,  21  Okl.  275.  96  Paci  630 
( 190a) :  2  Chamb.,  Ev..  §  1387,  n.  .3.  and  caite« 
cited.  -         ' 

10.  Critchlow  v.  Parry,  2  Camp.  182  (1809). 
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Declarant  May  Explain,  Supplement —  It  thus  appears  that  in  cases  where 
no  estoppel  is  shown  the  declaring  party  is  not  concluded  by  his  statement," 
but  may  control  its  eifect  by  other  evidence,*^  He  may,  in  any  event,  deny  *^ 
the  truth  of  the  statement,  whether  oral  "  or  written.^*  lie  may  explain  ^® 
or  supplement  it.'*  lie  may  show^  that  the  statement  originated  through 
mistakc,^^  either  of  law,*®  or  of  fact.-''  He  may  otfer  evidence  tending  to 
show  that  his  statement  was  based  upon  ignorance  of  important  facts,**  or 

was  made  onlv  bv  wav  of  iest.-- 

•     •        •        •' 

Deceased  FersouK —  Where,  as  in  case  of  admissions  by  persons  since  de- 
ceased, no  explanation  of  a  statement  is  available,  its  probative  force  is  natur- 
ally decreased.*'*  Still,  such  evideuco  is  fi^equently  rejgarded  as  competent,'* 
although  a  judicial  warning  regarding  unreliability  may  well  be  war- 
ranted.*-'' 

Criminal  Cones. —  In  a  criminal  case,  the  party  against  whom  an  admission 
is  offered  is  at  all  times  at  liberty  to  explain  the  meaning  of  what  lie  has 
said  and  the  intent  with  which  he  said  it.'*'     The  circumstance  that  an  ac- 


11.  See  last  precedinpr  section.  See  rIbo. 
People  V.  Ouderkirk.  lOo  X.  Y.  Supp.  IM.  120 
A  pp.  Div.  6.10  ( 1007 ) ;  Uruger  v.  Princeton  & 
St.  M.  Milt  F.  In».  Co.,  129  Wis.  2H1,  109 
N.  W.  95  (l!»06)  ;  2  Chamb.,  Ev.,  §  1388,  n 
1,  and  cases  cited. 

IS.  Boyd  V.  L.  H.  Quinn  Co.,  41  X.  Y.  Supp. 
301,  18  Mi8C.  169  (189ri):  CampMI  v.  Sech, 
155  Mich.  634.  1 19  X.  W.  922,  15  Detroit  Leg. 
N.  110»>   (1909). 

13.  HobintMin  v.  Smith,  7  N.  Y.  Supp.  38, 

3  Silv.   (X.  Y  )  490  (1889). 

14.  Home  Ins.  Lo.  v.  AtchiBon,  etc.,  H.  Co., 

4  Kan.  Auu.  60,  46  Pac.  179  (1896):  King 
V.  Ford  Kiver  Lumber  (*o.,  93  Mich.  172,  53 
X.  \V.  10  (1892);  WaU  v.  Xew  York  Cent., 
etc ,  R.  Co ,  07  X.  Y.  Supp  519,  56  App.  Div. 
599  (1900);  Bennet  ▼.  Kesarty,  Wright 
(Ohio)  696  (1834):  2  Chamb.,  Ev..  §  1.388, 
n.  4,  and  cases  cited. 

15.  Illinois  Cent.  U.  Co.  v.  Cowles,  32  111. 
116  (1863):  Knight  v  Xew  England  Wor- 
sted Co.,  2  Cush  (Mass.)  271  (1848):  Xew- 
romb  V.  Jones,  37  Mo.  App.  475  (1889):  2 
Chamb.,  Ev.,  §  1388,  n.  5,  and  cases  cited. 

16.  Risdon  v.  Yates,  145  Cal.  210.  78  Pac. 
641  (1904):  Phoenix  Ins.  Co.  v.  Gray.  113 
(;a.  424,  38  S.  E.  992  (1901)  :  Thon  v  Roch- 
ester R.  Co.,  29  X.  Y.  Supp.  675,  .30  id.  620, 
83  Htm  443  (1894) :  ivddy  v.  Church.  118  N. 
Y.  Supp.  795.  64  Misc.  7  n909>  (words  and 
phrases) ;  2<  Chamb.,  Ev.,  j$  1388,  n'  6.  and 
rases  cit«id. 

17.  Johnson  v.  Opfer.  58  Neb.  631,  79  N. 


W.  547  (1899)  ;  Xew  \ork  Fidelity,  etc.,  Co. 
v.  Dorough,  107  Fed.  389,  46  C.  C\  A.  364 
( 1S>0] )  ;  2  Chamb.,  Ev.,  §  138S,  n.  7,  and  case* 
cited.  Parol  evidence  is  admissible  Sperrv 
v.  Wilcox,  1  Mete  (Mass.)  267  (1840); 
Bingham  v.  Bernard,  30  Minn.  114.  30  X.  W. 
404  (1886).  Privies,  agents,  coparties,  etc. 
occupy  the  same  position.  Lang  v.  Metxger. 
206  111.  475,  69  X.  E.  493  (1904);  ady  v 
Shepherd.  11  Pick.  (Mass.)  400,  22  Am.  Dec 
379  (1831) ;  Davidson  v.  Rightmyer,  77  X.  Y. 
Supp.  977.  38  MiBc  493  (1902):  2  Chamb. 
Ev..  §  1388,  n.  7,  and  cases  cited. 

18.  Chicago,  etc.,  R.  Co.  v.  BartMt,  20  HI 
App  96  (1886) ;  Moore  v.  Hitchcock,  4  Wend 
(N.   Y.)    292    (18.30);    CuUen    v.    Bimm,   37 
Ohio  St.  236  (1881) ;  2  Chamb.,  Ev.,  §  1388. 
n.  8,  and  cases  cited. 

19.  Solomon  v.  Solomon,  2  Ga.  18  (1847) 
80.  Xewton    v.    Liddiard,    12    Q.    B.    925 

(1848) 

tl.  Pennsylvania  Ins.  Co.  v.  Telfair,  61  X. 
Y.    Supp.    322,    45    App.    Div.    564    (1899); 
Rowen  v.  King,  25  Pa.  409   (1855). 
.28.  Beebe  v.  De  Baun,  8  Ark.  510  (1848). 

88.  Succession  of  Gabisso,  122  I^.  824,  48 
So.  277  (1909). 

84.  Powers  v  .^'^hnson,  107  Minn.  476.  120 
N.  W.  1021   (1"     v 

85.  Hoffman  v.  Condon.  118  N.  Y.  Supp. 
899.  134  App.  Div.  205  (1909), 

86.  State  ▼.  Kirby,  62  Kan.  436«  63  Pae. 
752  (1900). 
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cused  is  drunk  at  the  time  of  making  a  statement,  while  its  eifect  is  not  to  render 
the  evidence  iuadmissjible,  may  seriously  impair  its  weight.-' 

Prima  Facie  Qualily. —  A  itrima  facie  effect  has  been  accorded  to  extra- 
judicial admissions  in  general,-^  in  the  absence  of  statutory  regulation  on  the 
subject.^  •  ^  .         .. 

Question  for  the  Jury. —  The  substantive  or  procedural  law  prescribes  no 
predetermined  weight  for  extra-judicial  admissions,  whether  oral  ***  or  in 
writing/"  It  leaves  the  question  of  weight'*  and  construction  of  an  ad- 
mission, verbal  •*  or  written,*^"'  to  the  jury,  entirely  unaffected  as  to  specific 
rules  as  to  weight. 

CriminaJ  Cases. —  Decisions  in  criminal  cases  to  the  effect  that  admissions 
aloue  are  not  sutficient  to  convict  without  proof  of  the  corpus  delicti  are  not 
applicable  to  civil  cases. ••'^ 

Impeach menl. —  The  probative  force  of  admissions  is  not  impeached  by 
proof  of  inconsistent  statements.^^ 


27.  People  v.  Farrington.  140  Cal.  656,  74 
Pac.  288  (1903);  Com.  v.  Howe.  0  Gray 
(Mass.)  no  (1857);  2  Chamb.,  Ev.,  §  I3S8a, 
D.  2,  and  ca«ies  cited. 

88.  Joralmon  v.  McPhee,  31  Colo.  26,  71 
Ptc.  410  Mft03);  Vinal  v.  BurriH,  16  Pick. 
(Maiw.)  401  (1835):  Martin  v.  Farrell,  72 
X.  V  Supp  0;J4,  66  App.  Div.  177  (imU); 
Une  Implement  Co.  v.  lewder,  11  Okl.  61, 
65  Pac.  026  ( 1901 )  :  2  Oiamb.,  Ev.,  §  1380, 
11-  I,  and  caoefl  cited. 

29.  Hickman  t.  Thompson,  28  La.  Ann.  265 
(1876). 

30.  Beits  V.  Betts,  113  Iowa  111.  84  N.  W. 
97.5  ( 1001 ) :  Stephens  v.  Vroman,  18  Barb. 
jX.  Y.)  250  (1854):  2  Chamb.,  Kv.,  ^  1.100. 
n.  I,  and  oases  cited. 

31.  Holmes  v.  Hunt,  122  Nfass.  .505.  23  Am. 
Rep  381  (1877):  Miner  v  Baron,  131  N.  Y. 
677.  .30  X  E.  481.  aff>  15  X.  Y.  Snpp.  401 
n892):  Baldi  ▼.  Metropolitan  Ins.  Co.,  18 
Pt.  Super.  Ct.  500  (1002);  2  Chamb.,  Ev., 
S  1300,  n.  2,  and  cases  cited. 


SS.  Stephens  v.  Vroman,  9upra;  Saveland  v. 
Green,  40  Wis.  431  (1876);  Gibson  v.  Row- 
land, 35  Pa.  iSuper.  Ct.  158  ( 1008) ;  2  Chataib., 
£v.,  §  1300,  n.  3,  and  cases  (ited. 

33.  Stewart  v.  De  Loach,  86  Ga.  720.  12 
S.  E.  1067  ( 1800) ;  Stacv  v.  Graham.  3  DueY 
(X.  Y.)  444  (1854) ;  2  Chamb.,  Ev .  §  1300, 
n.  4,  and  cases  cited. 

34.  Dampf  ▼.  Greener,  46  Hun  675,  11  X.  Y. 
St.  Hep.  00  (1887);  Chadwick  v.  United 
States  (U.  S  Ohio  1905),  72  C  C.  A.  343, 
141  Fed.  225 

35.  Xorth  V.  Zerwick,  07  HI  App.  306 
(1001). 

3€.  A  criminal  defendant  is  not  at  liberty 
to  show,  in  disproof  of  having  made  a  state- 
ment at  one  time  inconsistent  with  his  present 
position,  that  on  another  occasion  he  made  a 
statement  quite  in  accordance  with  hii«  present 
view,  i:  S.  V.  Gleason,  25  Fed.  Cas.  No. 
15.216,  Woolw.  (U.  1^.)  128  (1867) ;  2  Chamb., 
Ev.,  I  1301. 
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§  569.  Admissions  by  Conduct;  Inconsistent  Conduct.^ — Any  act  of  a  partv 
from  which  an  inference  cun  legit iniutely  be  drawn,  unfavorable  to  his  pres- 
ent interest  or  contention,  as  to  the  existence  of  a  probative  or  res  (jestae  fact.^ 
is  thought  to  be  available  to  his  opponent  as  an  admission.^  Acts  done  by  a 
party  suggesting  an  inference  that  his  pre»scnt  contention  is  false  or  an 
exaggeration  ^  or  is  an  after-thotigl>t  may  be  shown  by  the  adverse  interest.^ 
Either  party  may,  in  like  manner,  prove  that  the  other  has  failed  to  assert 
a  claim  which  he  now  makes,**  has  recognized  the  validity. of  a  demand  which 
he  at  present  disputes,^  or,  in  other  particulars  occupied  in  the  past  a  position 
inconsistent  with  his  present  one.* 

1.  2    Chamberlayne,    Evidence,    §§     l.'i92-      1  Misc.  431    (1892);   East  Brandywine,  etc., 
1400.  F.  R.  V.  Ranck,  78  Pa.  454  (1875) :  2  Thamb., 

2.  8upray  §§  31,  34;  1  Chamb.,  Ev.,  §§  47,      Ev  ,  §  1303,  n.  3. 

61.  7.  LuhIc  v.  Throop.  89  111.  App.  .509,  affd 

3.  2  Chamlierlayne,  Evidence.  §  1392  18f)  111.   127.  59  \.  E.  529    (1900);  Jonee  v. 

4.  Berger  v.  Abel  &  Bath  Co.,  141  Wis  321,  SbHftmk,  175  Mass.  415,  5«  N.  E.  736  (1900)  : 
124  N.  W.  410  (1910).  Miller  v.  Savannah  Ocean  Steamship  Co.,  11^ 

5.  Tripp  V.  Metallic  Packing  Co.,  137  Mass.  N.  V.  100.  23  \.  E.  402    (1890):  2  Chamb.. 
499    (1884):    TenxiHiger   v    Indiistrial   Ben.  Ev..  §  l.^OH.  n.  4. 

Assoc,    31    \.    V.    Supp.    938.    83    Hun    320  8.  Oeorpia  Central  R.  Co.  v.  Moseley.  112 

(1894):  2  Chamb.,  Ev.,  §  1393,  n.  2.  Ha.    914,   38    S.    E.    350    (1900):    Boston   v. 

e.  Millard  ▼.  Adams,  21  X    Y.  Supp.  424,      RichardBon,  13  Allen    (Mass.)    146    (1S66): 
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Failure  to  Advume^  Present  Vefen^e^ — A  plaintiff  may  .well  attempt  to 
ahow  that  cue  who  now  deiii^  fact;}  essential  to  liability  oy  hi^  part,  failed^ 
on  a  previous  occasion  and  under  circumstances  which,  would  have  made  a 
denial  natural,  could  it  have  been  truthfully  done,^  to  set  up  die  denial  on 
which  he  now  relies,  if  he,  with  a  fair  opj[>ortuuity  of  doing.so,  omitted  to 
<idvauce  hie  present  claim  to  absence  of  liability,^*'  such  a  fact  is  signilicaut 
to  the  effect  that  the  present  defense  is  an  invention.  In  general  a  litigant 
may  show,  in  the  same  wa\%  that  his  adversary,  up  to  the  time  vf  formally 
denying  the  claim  against  hinu  has  acted  as  if  it  were  true.;  has  previously 
assigned  a  defense  which  was  consistent  with  tbe  existence  of  liability  on 
his  part ;  ^^  and  instead  of  disputing  the  claim  itself,  has  tried  to  arrange 
favorable  terms  for  adjusting  it^^  It  has  even  been  held  that  the  proponent 
may  show,  under  certain  cireunistances,  that  liis  opponent  has  settled  with 
others  whose  legal  posititm  in  tlue  lufeatter  is  no  better  than  that  of  the  plain- 
tiff.^ If  these  acta  ^hall-  apparently  have  been  ^lone  upon  the  basis  that  tbe 
claim  that  be  is  liable  is  a  valid  one,  and  not  by  way  of  coMipro^niso  V**  ov  for 
some  other  reason  than  because  the  claim  is  felt  .to  be  a  ju^t  oncV'  an  in- 
ference that  the  party  has  by  his  conduct  conceded,  or,  as  is  commonly  said, 
**  admitteil,"  the  legal  validity  of  the  demand  made  against  hini  naturally 
arises.  In  criminal  cases^  tbe  inference  luay  be  similar.  Por  example, 
shonld  one  accused  of  crime  discuss:  tlte  case  with  the  ,  prosecution  lawyer 
and  oontuie  himself  to  threats  .ef  violence  making  no  elaim  of  inuocen/i^e^  this 
may  well  be .  considered  a  relevant  eurcnmstanee  to  th^.  effect  that  he  ,is  con- 
scious of  guilt,  i.  e*,  is  guiltx*^* 

Failure  to  Allege  Present  Clmmi — -  The  reverse  is  equally  true.  A  defend- 
ant may  very  properly  attempt  tO'show  that  a  plaintiff  who, now  claims  a 


Wa]«er  v.  Wear,  141  Mo.  443,  42  S.  AV;  928 
1)897);  2  Chamb.,  Kv.,  §  1393,  n.  5.  Con- 
tradictory statementfl  in  evidence  given  on  a 
former  trial  may  be  lined  to  impeach  a  pres- 
ent witnef!»«.  Wiseman  v.  St.  Louis,  etc.,  R. 
Co.,  30  Mo.  App.  516  (1888)  :  McAndrews  v. 
Santee,  57  Barb.  (\.  \.)  103,  7  Abb.  Pr.  (N. 
S.)  408   Il8rt9). 

Transfer  of  Property  to  avoid  Liability. — 
Kvidence  that  a  defendant  transferred  his 
property  to  his  wife  after  an  accident  in 
which  his  motqr  vehicle  wa«  involved  is  com- 
petent  as  bearin^r  on  the  jrood  faith  of  his 
defense  that  his  a.s;ent  was  not  artinjr  in  the 
scope  of  his  authority  at  the  time  of  the  acci- 
dent.   Chanfty    v.    be   Vries,    K.    I.    (lft\8) 

m  Ati.  «i2 

9.  See  Woolner  v  Fill.  47  V.  V  Snper.  ft. 
470  (IRfil):  Hayes  v.  Kelleyi  116  Mas!?.  .100 
(1«74> :  2  ChamK,  Fy.,  §  1,304.  n.  1.  .       , 

10.  Parsons  v.  Martin,  11  Gray  r  Mass.)' ill 
U8S8);  Evans  t.  Montgomery,  95  Mich.  497, 


55  N".  W.  363  fl893):  Mdore  v.  Hamilton, 
48  Barb.  (X.  Y.)  120  (1865)  :  2  Chamb  ,  Ev.. 
§  .1304,  n.  2. 

11.  Broschart  v.  Tuttle.  59  Conn    1.  21  Atl 
925,  11  L.  B.  A.  33   (1800)  :  Day  v.  Oreirory. 
60   111.    App    34    (1894):    2   Chamb..    Ev.,   § 
1394.  n.  3. 

12.  Wise  V,  Adair,  50  Towa  104  (1878); 
Peck  V.  Bi<-hmondi  2  E.  D.  Rmith  (X  Y.)  380 
(18.54)  :  2  Chamb.,  Ev  .  g  1304,  n   4. 

18.  Campbell  v.  Missouri  Pac.  B.  Co..  86 
Mo,  App.  67  (1000)  :  Grimes  v  Keene.  52  X. 
H  .330  ( 1872) :  2  Chamb..  Ev.,  §  13!*4,  n.  5. 

14.  Infra.  §§.  574  ef  Ren. :  2  Chamb..  Ev., 
S§  1430  et  neq  ^linjrerland  v  Xorton,  "12 
.\.  V.  Snpp.  647.  58  Him  678  (1801);  2 
Chamb .  Ev.,  ^  1304.  n.  6 

15.  Missouri.  f:^e.,  K.  Co.  v.  Fnlmore  (Tex. 
Civ.  APT>   1805).  29  S.  (y.  688 

16.  Com.  v.^Coujrhlin,  182  Mass.  558,  66 
X,E^  207  (1903).   ,    ,      '  "  "  ^- 
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certain  right  has  in  the  past  done  acts  inconsistent  with  the  actual  existence 
of  such  a  right  as  is  now  set  np.  He  has  failed  to  assert  his  claim  on  occa- 
sions when  such  a  course  would  have  been  proper.^^  It  may  be  shown  that 
he  settled  without  trial  litigation  which  involved  the  assertion  of  the  same 
right.^®  Where  he  claims  that  property  possesses  ft  certain  value^  it  may  be 
proved  that  he  has  offered  to  sell  it  for  less.**  Where  he  advances  a  claim, 
at  the  present  time,  that  he  is  entitled  to  receive  a  certain  sum  of  money  on  a 
given  account,  it  may  be  shown  that  on  other  occasions  he  has  stated  a  smaller 
amount  as  being  that  to  which  he  was  entitled.^  On  the  other  hand  the 
act  of  alleged  inconsistency  may  be  explained  by  the  party  against  whom  it  is 
offered.^* 

Clear  Relevancy  Demanded. —  Where  the  act  of  one  against  whom  a  de- 
mand is  made  may  equally  well  have  been  done  for  other  reasons  than  belief 
in  legal  liability; — as  where  it  is  without  probative  value  on  that  issue ;^^ 
or  where  the  conduct  in  question  is  equally  explainable  as  a  mere  matter  of 
business  prudence,^^  a  natural  impulse  of  human  kindliness,^  or  as  proceed- 
ing from  a  desire  to  avoid  the  annoyance  of  litigation  **  the  act  will  be  re- 
jected. 

Conduct  Consistent  With  Adversary's  Claim. —  In  general,  any  act  of  a 
party  may  be  shown  by  his  opponent  which  is  consistent  with  the  latters 
claim.*  Thus,  upon  a  question  whether  a  certain  relation  exists,  one  party 
may  show  that  the  other  who  now  denies  it  has,  by  his  conduct,  recognized  its 
existence,^®  as  by  accepting  benefits  under  it.  In  like  manner,  one  who  is 
claimed  to  be  entitled  to  a  given  office  may,  as  against  himself,  be  proved  to 
have  exercised  its  powers.^^  For  similar  reasons  where  it  is  insisted  by  one 
party  that  some  one  else  has  a  right  to  an  office, ^^  to  stand  in  a  certain  position 
or  is  entitled  to  exercise  the  functions  of  a  given  calling**  or  profession^® 

17.  Williams  v.  llarter,  121  Cal.  47.  53  787  (1900);  Anderson  v  Duckworth.  162 
Pac  405  (1898);  Sears  v.  Kings  County  El  Mass.  251,  38  X.  E.  510  (1894);  2  Chamb.. 
R.  Co..  15>  Mass.  151.  25  X.  E.  98,  9  L  R.      Ev.,  §  1396.  n.  2. 

A.  117  (1890);  Lloyd  v.  Lloyd.  1  Kedf.  Surr.  24.  Sias  v.  Consolidated  Lighting  Co.,  73 

(X.  Y.)   .390   (1859);  2  Chamb.,  Ev..  §  1396,  Vt.  35,  50  Atl   554   (1901). 

n.  1  25.  Kelley  v.  Schupp.  60  Wis.  76,  18  X.  W. 

18.  Pym  V.  Pym,  118  Wis.  662.  96  X.  W\  725  (1884).;  Camp  v.  U.  S..  113  C.  S.  648. 
429   (1903).  5  S.  Ct.  687,  28  L.  ed    1081   ( 1885) 

19.  Springer  v.  Chicago.  135  111.  552..  26  26.  Turrentine  v.  Grigsby,  118  Ala.  380, 
N.  E  r)I4,  12  L.  R.  A.  609  <1891j;  Houston  23  So.  666  (1898);  Bertha  Mineral  Co.  v. 
V.  Western  Washington  R.  Co.,  204  Pa.  321,  Morrill,  171  Mass.  167.  50  X.  K.  .534  «1898)  ; 
64  AtL  106  (1903).  2  Chamh..  Ev .  §  1397,  n    1. 

20.  State  v.  Berning.  74  Mo  87  (1881);  27.  Trowbridge  v.  Baker.  1  Cow.  fX.  Y) 
Bhiland  v.  Loeb.  69  N    Y    Supp.  11,  58  4pp  251   (1823>. 

Div.  365  (1901)  ;  2  Chamb.,  Ev.,  §  1395,  n   4.  28.  Dickinson  v.  Coward,  1  B.  &:  Aid.  677 

21.  Moore  v.  Dunn,  42  .V.  H.  471    ^861)  ;       (1818). 

Chamberlain  v.  Iba,  181  X..  Y.  486,  74  X.  E.  29.  Rex  v   Borrett,  6  C.  &  I*.  124,  25  E.  C. 

431    (1905).   ..  L.  353  (1883). 

22.  Taleott  v.  Harris.  93  N.  Y.  .567.  (1883)  80.  2  Serg.  &  R.  (Pa.)  440  (1816). 
28.  Armour  ▼.  Ross,  110  Ga.  403,  35  S.  C. 
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one  may  show  that  his  antagonist  has,  in  his  own  conduct,  recognized  and 
assented  to  the  truth  of  the  assertion.  In  general,  the  character  in  which  the 
plaintiff  sues,  or  in  which  the  defendant  is  sued,  may  be  admitted  by  the 
conduct  of  the  opposite  party.^^ 

Bodily  Condition. —  A  litigant  may  show  that  his  opponent  or  other  per- 
sons are  sick  by  evidence  that  they  received  sick  benefits.^^  In  geueral,  each 
litigant  may  prove  in  either  a  civil  '**  or  criminal  **  action  auv  conduct  on 
the  part  of  his  adversary  which  corroborates  the  contention  of  him  who  offers 
the  evidence. 

Mental  State. —  Psychological  f^cts  may  also  be  shown  by  acts  of  con- 
sistent conduct.  For  example,  either  litigant  may  prove  that  his  opponent 
had  at  any  given  time  a  relevant  mental  state,  such  as  intent,^^  intention, 
knowledge, ^*^  the  influence  of  a  particular  motive,*^  or  other  relevant  state 
of  consciousness.^®  This  he  may  do  by  showing  that  his  opponent  acted  as 
one  naturally  would  who  was  affected  by  the  existence  of  sueli  a  mental  state. 

Efforts  at  Settlement, —  Any  conduct  of  accused  in  a  criminal  ease  showing 
his  consciousness  of  guilt  or  his  doubt  in  the  merits  of  his  defense,  such  as 
an  attempt  on  his  part  to  compound  a  felony  or  to  arrange  terms  for  a  settle- 
ment with  the  injured  person,***  is  admissible  in  evidence. 

Suppressing  Prosecution, —  Any  effort  to  suppress  the  prosecution,  bv  tam- 
pering with  its  witnesses,  and  the  like,  will  be  deemed  signiticaiit  of  con- 
sciousness of  guilt.**^  So  arranging  the  facts  as  to  lead  to  false  inferences,^^ 
fabricating  evidence,  or  in  any  way  perverting  the  course  of  justice  stand  in 
the  same  position. 

Flight. —  Prominent  among  relevant  acts  of  the  accused  showing  a  con- 

• 

31.  Sunford  v.  HurUtone,  L,  K   9  Ch.  116  Minn.  487,  43  N.  \V.  375   (1889) ;  2  Chamb., 

(1S73) ;  2  Chamb.,  Ev.,  §  1397,  n.  6.  Ev.,  §  1399,  n   2. 

SS.  Seiden«pinner  v.  Metropolitan  L.   Ins.  37.  Sanscrainte  v.  Torongo,   87   Mich.   69, 

Co.,  175  N.  Y.  95,  67  N.  E.  123  i  1903k  49  N.  W.  497    (1891)  ;   Fulmer  v.  Williams, 

33.  Chicago,  etc..  R.  Co.  v.  Eaton,  194  111.  122  Pa.  191,  15  Atl.  726,  9  Am.  St  Kep.  88, 
441,  62  N".  E.  784,  88  -^m.  St.  Rep.  161  1  L.  R.  A.  603  (1888);  2  Chamb.,  Ev.,  § 
(1902);   Manning  v.   Lowell,  173  MatiS.   100,  1399,  n.  3. 

53  X.  E.  160  (1899)  :  Swee  v.  Neumann,  123  33.  Hackett  v.  King,  8   Allen   Mas^.    144, 

X.  Y.   Supp.   776,   67    Misc.   605    (1910);    2  85  Am.  Dec   695  (1864»;  Sheldon  v   Sheldon, 

Chamb.,  Ev,  §  1398,  n.  2.  32  \.  Y.  Supp.  419,  84  Hun  422    ( 1895) ;  2 

34.  Greenfield  v.   People,  85  X.  Y.   75,  39  Lhamb.,  Ev.,  §  1399,  n.  4. 

Am.  Rep,  636    (1881):   State  v.  Greene,  33  39.  State  v.  Farr,  29  R.  I.  72,  69  Atl.  5 

Utah  497,  94  Pac.  987  (1908);  2  Chamb  ,  Ev.,  (I908:i  :  Booth  v.  State  (Te.\.  Cr.  App.  1908), 

§  1398,  n.  3.  108  S.  \V.  687;  2  Chamb.,  Ev.,  §  1399,  n.  6. 

33.  Starks  v.  Sikes,  8  Gray    r  Mass. )    609,  40.  Booth  v.  State,  supra.    The  act  of  spoli- 

69    Am.    J>ec.    270     (1857);    Wohlfarth    v.  ation  must  in  some  way  be  connected   with 

Cliamberlain,  14  Daly   iN.  Y.)    178,  6  X.  Y  the  party.     People  v.  T^n>?,   144  Mich.  585. 

St.  Rep.  207    (1887):   Emery  v    Irving  Nat  108  X.  \V   91   (10()6);  2  Chamb.,  Kv.,  §  1399, 

Bank,  25   Ohio   St    360,    18    Am.   Rep.   299  n.  7. 

(1874);  2  Chamb.,  i:v..  §  1399,  n.  1.  41.  Barnes  v.  State   (Tex.  Cr.  App.  1908), 

36.  Miller  v.  Cook,  ^124  Tnd    lOl,  24  X.  E.  Ill    S.    W.    943.     See,   however,   Sanders   v: 

577  (1890) ;  Smith  v.  Duncan,  181  Ma»«.  435,  State,  148  Ala.  603,  41  So.  466  (1906).       ' 
«3  X.  E.  938    (1902);  Potter  v.  Mellen,  41 
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sciousness^of  guilt  is  flight.^  ^  Wher^  the  prosecution  can  stow  in  a  criminal 
case  *^  that  the  accused  has  oecbme  a  fugitive  fron^  justice,**^  such  a  fact 
urgently  calls  for  explaniation  from  the  defendant.  Where  one  charged  with 
crime,  without  good  ground,  departs  from  the  jurisdiction^^  shortly  after. the 
commissiou  of  -the  crime  with  wjiich  he  is  charged,  the  circumstance  may 
often  be  highly  significant,  llie  law  of  early  times  made  flight  conclusive 
evidence  of  guilt"*®  Under  th^  more  rational  syatem  of  later  times,  the  fact 
of  flight  is  merely  a  circumstance  tending  to  establish  consciousness  of  guilt.*'' 

Explanation  Received.— r  It  is  settled  that  the  defei^4^^^  ^^y  ^^^^  ^'^y 
relevant  explanatiou  of  his  act.*^  The  accused  hiayj  for  example,  allege,  in 
explauation  of  his  flight,  that  he  was  apprehensive  of  personal  violence.** 
The  advice  of  friends  may  be  assigned  as  the  c^use  of  fleeing  from  the  juris- 
diction.""* In  all  cases,  the  accused  is  entitled  to  prove  by  his  own  testimony 
the  actual  motive  which  has  influenced  his  conduct.*'**  An  absence  due  to  in- 
sanity  obviously  gives  rise  to  no  inference  of  giiilt.^^ 

An  attempt  to  escape  stands  in  the  same  position  as  would  an  escape  itself. '"^^ 
Not  unnaturally,  moreover,  the  possession  of  tools  calculated  to  assist  an  at- 
tempt at  escape  is  regarded  as  a  probative  fact  in  such  a  connection.'*  Ef- 
forts to  bribe  a  custodian  of  the  jail  in  order  to  facilitate  flight  give  rise  to  a 
similar  inference,  i.  e.,  consciousness  of  guilt.^"'  Xone  of  these  incriminatini; 
circumstances  constitute  a  prima  facie  case  of  liabilitv  to  the  consequences  of 
crime."'*'*     Standing  alone,  therefore,  they  will  not  warrant  a  conviction.'''^ 

Actor  Alone  Affected. —  Xatiirally,  flight  or  an  attempt  to  flee  aflfects  only 
the  actor,  the  person  so  conducting  himself,® ® 

Declining   to   Flee,    Voluntary   Retwni,   Etc- — While   flight  is   competent 

42.  2  ChamI)..  Ev..  §   I399|i,  n.  1.  50.  State  v.  Hillipa,  24  Mo.  473  (1857). 

43.  In  a  .qlvU  case,  Hight  is  probably  Bot  51.  y\'ebb  v  Com.,  4  Ky  L.  Rep  436 
evidence  of  liability.  Thia  rule  is  not  **af-  (1882);  Lewallen  v.  State,  33  Tex.  Cr.  Rep. 
fected  by  tlie  lircMmsi'tance  that,  a?  in  cas^  412,  20  S.  W.  832  (1894);  2  Chamb.,  Ev., 
of  rieiluction,  a  criininal  remedy  ma^*  e.vist  for  §  1.399a,  n.  II. 

the  offense.     See  Wise  v.  Sohloaser,  111  Iowa  52.  Peacock  v. 'State,  50  X.  J.  L.  653,    14 

16    lll»00i;  2  CUamI)..  Kv„  §  1.39»a.  n.  2..  .Atl.  893   (188S). 

44.  In  re  \  oorbejfs,  32  N.  J,  L.  150  (1867).  53.  Campbell  v.  State,  23  Ala.  44   (1863)  ; 

45.  l.nited  States  v.^CVHrian.  3  Dill.  C.  C,  State  v.  Jackson.  95  Mo.  fe3  f  1888). 

(U   S.)  3Sl   (1874)!  '  54.  Clark  v    Com.    (Ky.    1895).  38  S.   W. 

46.  Chamb^  PZv ,  1.399a,  ns.  5,  6.  131 ;  State  v    Dnncan.  116  Mrt.  288.  22  S.  W. 

47.  People  V.  Sheldon,  68  CaJ    434.  9  Pac       699   (1893). 

457   (1886)  ;  Com. ;V    Hriirham,  147  Mass.  414.  55.  McKea    v.    State,    71    Oa.   Ti6    (1»«3): 

IS  X.  Es  167    il888);   State^v.  Howell   117  l>ean  v.  C^)pi.,  4  Gratt.   (Va.)   o4l    (1847) 

Mo   307,  23  S.  \V.  203  ( 1803)  ;  People  v.  Mc-  56.  M'ay'  riirht  v  State.  oO'lnd.  122  (1877)  ■ 

Keon,    19    X     Y.    Supp.    486,    ^    Hun    .504  Sitate  v.  .\h  Kun^,  17  Xev.  361.  .^0  Pac.  !I95 

(1892)  ;  •:>  (  hamb.,  Ev.,  §  1.399a,  n.  7.     ^    ,  (18S3)  :  2  Chamb  .  Ky.,  §  1*39^.  n.  16. 

48.  Sewell    v.    State,    76   Oa.   8.36    (1888^;  ff?.  W^bb  v'  C^om",  «t*pm. 

People  V.  Cleveland,  107  Miph.  367.  65  X,  >V.  58.  People  v.  Stanley,  47  Cat  113  (1«74)  : 

216  il895j  :  2  Chamb,  Ev.,  §  1.399^,  n.  8.  People  v.  Sharp,  107  X.'Y.  42t,  14  X   K.  rfW, 

49.  Sta'tf.v  :Vl,cDevjtt,  69  jowa  540.  20  X.  ]  Am.  St.  Rep.  581  (jlSST)  ;*  2  Chamb.,  ttv., 
W.  459   (1886):  State  v.  Barbam.  «2  Mo.  67  §  1399a,  n.  18.               ' 

(1884) ;  2  Chamb..  Ev.,  §  1399a,  n.  9. 
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evidenoe,  as  gfouudli^.ctii  inierence  tba^  tbfs.  aceii^ed  knew  he  w^^s  guilty*, 
declining  to  flee  when  urged  is,  at  most,  a  self-serving  act,  without 'probative 
force.^?.  Anjv!  o4ber.  pule  of  adiniulsti-atipn,  liiideed,^  voi^ld^  flood  the  courts 
with  fabricated:  .testimouy.^'^  Fori. the. same' loreasoiw,.  oiie..,aQCus$d.  of  erigtne 
cannot  show  thdt,  having  fled,  .he  afte»war4is  vxJliittt^A'ilv  jcetmiwd,'^ 

Order  of-Acts,-^  Thi^ftc/t  .claimed  ias  coos  iaten1i», with  the  proponent's  claim 
may  preqedie  the  i'act  to.which'it  ii.reievant/'^oiT.  ioav  fullo>v  in  point  of  time 
the  res  ge^ttk^  oi  the  particular  .oase^.,ae:wher6.<a'inaster.  discbarges  a  servant 
alleged  to  have  beeuj  negligent,**'^  or  payamowey  imo.couFtl^.' 

§  660.  [Admissions  by  Conduct];  Silence.^' — Should^  a  party  to  a  litigation 
deiiv  the  truth  of  a  statemont  made  to  him  no  reason  exists  for  introducinff 
the  fact  in  evidence,  as  an  admission  that  the,  statement  wAs  true.^?  Oh  the 
contrarv,  should  he  fail  to  denv  the  truth  of  the  statement  made  to  him.  or  in 
his  presence,,  it  has  been  thought  th^t  under^  cover  of  the  maxim  that  "  silence 

gives  coQsent ''®'   some  rule  of  evidence  renders  admissible  as  against  the 

' ^'  •  >-i  . i'  .  ■•  I .    . •      ' • .    • '  1. . •  ■    - 

party  all  which  was  said  in  his  presencte  find  not  oat^orically  or  in  substance 
denied  by  him.^^  The  dangers  of  such  a  rule  are  obvious.  Ko  rights  of  a 
party  whom  anyone. saw  fit  to  a-ddress  concerning  them  would  be  safe  under 
such  a  state  of  the  law.*®  Silence  may  be  protatively  relevant  by  giving  rise 
to  other  inferences  than  that  of  acquiescence.  For  example,  failure  to  answer 
a  pertinent  question  niay  be  significant  to  the  effect  that  the  person  addressed 
knows  of  no  way  in  which  it  can  be  truthfully. or  even  plausibly  answered  to 
his  advantage.^*' 


§  561.  [Admistioia  by  CoBiuot];  Failure  to*  Object  to  Written  Statemajit*.'^  ^ 

—  Failure  to  object  to  the  written  statement  of  a  party  may  be  explainied  by 
so  many  causes  not  applicable  to  silence  when  the  parties  are  in  personal  <;on- 
versation  that  all  such  fefvidencw  is  of  a  lighter  character' than  when  the  same 
facts  are  orally  stated  to  the  party,  even  wh»e  other  circimi^tances  ooutinue 
to^be  the  same.''*    Tnder  manv  states  of  fact.it  ie  doubtful  whether  failure 

59.  Sute  T.  Cicely,  1.^  Smedes  &  M.  (Miss.)  n.  1.    Reiteration  of  Denial:—  A  d^itial  is  not 

208  (184'9)r      '.               .    f                                  ;  80  far  conclusive  as.  to  remove,  of  necessity, 

aO.  People  V.  Rathbun,  21  Wend.    (N.  Y..)  probativf  effeqt  fprom  a  ojubsequent  failure  to 

509,520  (1839)v                         .         ...i  i    ...  deny.     Jewett    v..,  I^an^ing,  .21,   N..    \.    27 

ex.  People    V.    ClevelafDd,    107    Wichr.  367  (1860).     .                            ,    / 

(1805).                                                         ....  67.  Barley  v.  Bailey,,  130  Mo,  ^pp.,  176,  122 

62.  Chicago,  etc.,  By.  Co.  v.  Eati>n,.194.'Tll'.  S.  \V.,1009  (19p9)..                                          . 
441.  62   N,   E.   784,   88.  Am. 'St    B^  ilj61  ««.  >Iattock»  v.  Lvman,  16^Vt.  .113  (1844). 
(190a).                                        ..         ^i          .  :-  69.  Moore  v.  Smith,   14   J->rf?.  &  R.    (Pa.) 

63.  Martin  v:  Tow-le^  59  N.  H.  81  ^879),  ,  388.  (1826)  ;  Mattooks  v.  Lj-man,  supra. 

64.  Lucy  V.   Walrond,  3   Bing.  N.  C,  841*  70.  Jackson,  v.  State.  16;  Ala.  77,  52  So 
6L.  J.  C.  P.  290/(1837);      ,^     .                  ...  730(1910). 

65.  2  Chamberlayne,  Evidence,  §.  11401.  71,  2    Chaniberlavne,    Evidence,    §§    1^02-' 
68.  People  V.  Morton,  ia9  Ca)„  7 19,  73  y»c.      14Qj8..  '  ^ 

609  (1903) ;  Low  v.  State,  108  Tenn-  1?7,  66  .72.  Fennp,  v.  Weston,.^!  Vt.  345  (1958) ;  2 
S.  W.  401    (liOl);   2  Chamb.,  Ev.,  §   1401,      ClHUiib.^.Ev.,  §  UP2,  na^  1,.2;.3^4. . 
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to  deny  a  written  statement  can  fairly  be  said  to  have  any  probative  value 
whatever.^' 

Oblu/alion  of  Good  Faith. —  In  order  that  any  inference  should  properly  be 
drawn  against  a  party  from  failure  to  reply  to  written  statements  brought  to 
his'  notice  it  must  affirmatively  appear  not  only  (a)  that  he  received  the 
writing  in  question,^'*  and  understood  its  meaning;  but  also  (b)  that 
some  moral  or  legal  obligation  thereupon  became  imposed  upon  the  person  in 
question  to  take  at  once  a  definite  attitude  on  the  subject  and  not  permit  the 
writer  of  the  statement  to  continue  to  assume  it  to  be  true,  unless,  in  fact,  it 
bt»  trueJ'* 

Effect  of  Denials, —  One  to  whose  attention  statements  in  a  writing  are 
brought  is  not  required  to  reiterate  a  previous  denial.^*  Nor  can  one  who 
has  denied  all  liability  reasonably  be  required  to  furnish,  in  addition,  a  specific 
denial  of  each  separate  item.^' 

Comlitions  of  Admissibility:  Party  Must  Understand  the  Statement. — 
Where  it  is  affirmatively  made  to  appear  to  the  court,  by  access  toj'  posses- 
sion *"  or  use  of  tliem,®'^  that  the  party  had  full  opportunities  of  becoming 
acquainted  with  papers  and  documents,  it  will  be  assumed,  in  the  absence  of 
evidence  to  the  contrary,  that  he  was  acquainted  with  their  contents.  So  far, 
therefore,  at  least,  as  thev  affect  himself  it  will  be  reasonablv  assumed  that 
he  knew  them.  Such  knowledge  does  not,  in  itself,  imply  assent  to  the  tmth 
of  the  proposition  stated  in  the  document.**  It  merely  makes  the  conduct  of 
the  party  significant;  for  without  such  knowledge  it  can  have  no  force  in 
establishing  acquiescence. 

Party  Must  be  Under  a  Definite  Duty  to  Declare  the  Truth, —  Where  one 
is  under  no  obligation,  moral  or  legal,  to  declare  his  position  in  a  given  matter, 
his  silence  is  meaningless.  Still,  showing  that  a  party  has  read  a  newspaper 
article  ***  or  accepted  a  bill  of  costs  as  taxed  ®^  without  objection  to  any 
statement  found  in  such  documents  furnishes  some  evidence  of  assent  to  the 
truth  of  the  assertions  made  in  them.  Where,  however,  it  is  kno^^n  that  the 
party  addressed  has  already  taken  a  final  position  in  the  matter,®*  and  there- 

78.  2  Chamb./  Kv  ,  §  1402.  People  v.  Colburn,  105  Cal.  648,  38  Pac.  1 105 

74.  Greenburg  v.  S.  D.  Childs  &  Co.,  242       (1895). 

in.  110,  89  X.  E.  679   (1909).  SO.  Prout  v.  Chisholm,  47  N.  Y.  Supp.  376, 

75.  Lucy  V.  Mouflet,  5  H.  &  N.  229,  29  L.  21  App.  Div.  54  (1897) :  Ryder  v.  Jacobs,  196 
J.  Ex.  110  ( 1860) ;  2  Chamb.,  Ev.,  §  140.^,  n.  2.  Pa.  386.  46  Atl.  667   ( 1900) ;  2  Chamb.,  Ev., 

76.  Cburobill  v.  Fulliam.  8  Iowa  45  (18.59) :  §  1405,  n.  3. 

Cheney  v.  Cheney,  162  Mass.  .591    (1895):  2  SI.  Com.  v.  Eastman,  1  Cuah.  (Mass.)  lft», 

Chamb.,  Ev.,  §  1404,  n.  1.  215    (1848);    Starkweather  v.   Converse,    17 

77.  Hinton  V.  Coleman.  45  Wis.  165  (1878):  Wend.    (N.  Y.)   20    (18.^7):  j2  Chamb.,  Ev.. 
Watson  V.  Travelers'  Ins.  Co.,  4.^  Wash.  396,  §  1405,  n.  4. 

86  Pac.  659   (1906).  32.  People  v.  Smith,  172  N.  Y.  210,  64  N. 

78.  Cheney  v.  Cheney,  Btipra,  E.  814  (1902). 

79.  WiUhusen   v.   Binns,  45   K.   Y  Supp.         83.  Hamilton  r.  Gray,  67  Vt.  233,  31  Jktl. 
1085,  19  Misc.  547  (1897):  Oeorge  A.  Fuller      315   (1894). 

Co.  ▼.  Doyle,  87  Fed.  687  ( 1898 ) .    CONtRA :  ' 
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fore,  the  sender  of  the  letter  caiiiM>t  be  misled  by  failure  to  reply,  or  derive 
advantage  from  further  repetitiou  q^  familiar  statements,  no  obligation  to 
speak  exists.  .  The  presence  of  unsettled  matters  tends  to  increase  the  urgency 
for  the  exercise  of  good  faith.  For  example,  that  there  is  a  pending  cor- 
respondence assists  to  create  a  duty  to  reply  to  statements  deemed  erroBeous.^^ 
St».  when*  one  in  receipt  of  a  letter  sees  tit  to  answer  it  in  part,  he  m,ust  answer 
fully,  if  he  desires  to  avoid  the  inference  that  he  acquiesces  in  any  statements 
which  he  does  not  deny.**'*  In  ca^e  of  documents  other  than  lettersj,  the  party 
in  order  to  be  aifectexi  must  either  have  been  under  some  legal  or  nK>ral  obliga- 
tion to  speak,  or  should  have,  in  part  at  least,  undertaken  to  do  so/^  Other- 
wise, failure  to  give  a  claim  any  attention  is  without  probative  effect  upon 
the  situation."** 

§  562.  [Admissions  by  Conduct] ;  Probative  Totct.^^ —  The  inference  of  assent 
may  arise  equally  irom  other  facts,  e.  g.,  long  retention  without  objection, 
and  then  only  when  there  is  a  duty  which  would  impel  to  dissent  in  view  of 
the  nature  of  the  statements  if  they  were  false.  If  the  party's  conduct  taken 
ill  connection  with  these  statements,  either  in  the  way  of  a  reply,*"  failure 
to  answer  *^  or  other  conduct,®^  tends  to  show  concurrence  in  the  truth  of  a 
relevant  written  statement,*'  evidence  of  such  conduct  is  competent. 

Active  Adoption. —  Tlie  rule  under  consideration  is  limited  to  cases  of 
inference  from  silence.  It  does  not  extend  to  positive  acts  in  adoption  of 
the  statements  of  a  letter,  as  where  the  party  acquainted  with  the  contents 
assists  in  its  mailinc:,*'*  or  letter  press  copies  of  them  are  found  in  his  pos- 
session.*^ Such  conduct  may  prove  a  written  admission  or  constitute  one 
by  active  rather  than  passive  adoption. 

Effect  of  Partial  Amnuers. —  Increased  weight  *•  and  even  a  prima  facie 
quality,*^  attaches  to  failure  to  object  to  a.  given  assertion,  if  the  truth  of 


84.  Uarned  v.  TiUotson,  07  X.  Y.  1,  40 
Am.  Rep  508  1 1884 )  ;  Dempsey  v:  Dobson, 
174  Pa.  122,  34  Atl.  450,  52  Am.  St.  Rep. 
516,  32  L.  R.  A.  761  (1806)  :  2  Chamb..  Ev., 
?  1406.  n,  4. 

85.  Fenno  ▼.  Weston,  supra. 

86.  Com.  ▼.  Eastman,  supra;  Tilton  ▼. 
Beecher,  59  X.  Y.  176  ( 1875) ;  Fenno  v.  Wes- 
ton, supra 

87.  BiiniB  V.  Campbell,  71  Ala.  271  (1882). 

88.  Sullivan  v.  I^uiRville,  etc..  K.  Co.,  128 
-ila.  77,  30  So.  528  (1000);  KobinFon  v. 
Titphbarg,  etc,  R.  Co.,  7  Gray  (Mass.)  92 
(18.56). 

8a.  2  Cbamberlayne,  Evidence,  §§  1407- 
1410. 

80.  Triacbet  v.  Hamilton  Miit.  Ina.  Co..  14 
Gray  (Maaa.)  466  (1860) ;  Z  Chamb.,  BV.,  { 
1407,  n.  1. 


91.  Gaakill  vi  Skene,  14  Q.  B  664,  68  E.  C. 
L,.  664    (1850). 

09.  Keith  v.  Electrical  Engineering  Co.,  136 
Cal.  178,  68  Pac.  508  (1002):  Hiilett  v. 
Carey,  66  Minn.  327,  60  N.  W.  .31,  61  Am. 
St.  Rep  410,  34  L.  B.  A.  384  (1896);  2 
Cbamb.,  Ev.,  §  1407,  n.  3. 

98.  Beg.  V.  Hare,  3  Cox  C.  C.  247   (184f^). 

94.  Hulett  V.  Carey,  supra :  2  Chamb.,  Ev., 
§  1408,  n.   1. 

95.  Com.  V.  Jeffries,  7  Allen  (Mass.)  548 
(1863). 

96.  Biirns  v.  Campbell,  sitpra ;  Tama  v. 
Lewis.  42  Pa.  402  ( 1862)  :  '4  Cbamb.,  Ev.,  § 
1400,  n.  1. 

97.  Prout  V.  Cbisolm,  supra:  Wiggins  v. 
Burkbam,  10  Wall.  (U.  8.)  129,  19  L.  ed. 
884  ^1869). 
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otlicr  assertions  in  the  same  writing  is  disptitefd,  while  the  declaration  in 
question -is  accepted  withont  demur.  By  any  rt?eognition  of  the  correctness 
of  tire  statements  contained  in  a  letter,**  as  by  accepting  benefits  conferred  on 
liim  by  its  tcnus ''"  or  retaining,  \vitliont  demur,  money  sent  under  certain 
conditions,*"  tlie  litigant  may  furnish  corroborative  evidence  of  his  acquies- 
cence in  the  correctness  of  its  statements. 

Inference  Rebuttable, —  The  inference  of  acquie»*ence  from  failure  to  deny 
a  written  statement  is  bv  no  means  of  conclusive  force.  Such  silence  is  merely 
one  circumstati<!*e,  to  be  vjreighed  with  others,  bearrng  upon  the  truth  of  the 
statement  itself.'*^ 

§  563.  [Admissions  by  Conduct];  Scope  of  Inference;  Book  Entries.^ — Asser- 

tions  of  ri»levant  facts  contained  in  ordinary  accounts  current,"'  or  book  entries, 
whetlK^r  kept  by  elirlis,"'  cor}>oi'atH>ns,*  firnis  ^  oi'  i^idlvidualfr^  may  be  shown, 
togetlier  with  the  conduct  of  a  party. to  he  affected  by  sudi  statements.  Fail- 
ure to  obicvt'to' the  truth  of  ^these  mav  reasonably  be  deemed  relevant  on  the 
issue  (ft  i^ipiiesceuce.®  '  -      . 

Conhmcrcial  irrZ/ii/r/^*.— The  same  rule  applies  to  statements  made  in  other 
mercantile  papers,  commonly  employed  in  business  dealings. ^^  Such  declara- 
tions nuiy,  in  connection  with  a  party's  failure,  for  a  considerable  time,  to 
objiH't  to  tlK»m,**  be  signiticant,  even  to  the  extent  of  suggesting  the  inference 
that  the  party  knew  them  to  be  true. 

Lfr/al   Documents. —  The   same   observations  «pply    to   statements   in    any 
usual  h\ual  dcx?uments.^*     Notice  to  a  tenant  requiring  him  to  quit  and  de- 
OS.  Murray  v.  Kast  Knd  Imp.  Co.,  22  Ky.  L       be  furnished.     Rudd  v.   Robinson,  126  X.   Y. 
Rep    1477,  60  S.  \\\  64S   (1901);  2  Chamb.,      US,  26  N.  £.  1046   (1891);  2  Chamb.,  Ev^ 
Ev.»  §  I4im,  n.  3.  §  1411,  n.  4.     {See  as  to  other  views,  2  Chamb., 

99.  St    .Toweph  llNdrauUc  Co.  v.  Globe  Tis-      Ev ,  §  1411,  n.  4 
sue  Paper  Co.,   156  liid.    165,  .">0  X.  1^.  905  7.  Kohler  v.  Lindenmej-r,  129  N.  Y.  498,  29 

(1!H)I);  Sturtevant  v.  Wallack,  141  Mass.  X.  E.  957  (1892);  Chick  v.  Robinson,  37  C. 
Ill),  4  N.  E.  015  (1886).  C.  A.  206,  95  Fed.  619  (1899). 

1.  Id.  ^.  Cheney  v.  Cheney,  suftra;  Haub  v.  Xis- 

2.  Waring  v.  U.  S.  Telegraph  Co..  4.  Daly      bett.  118  Mich.  248.  76  X.  \V.  393   (1898)  ; 
(X    Y.)    233,  44   How.   Pr    69    (1872};   HiU      Tanner  v.  Parbhall,  3  Keyies   (N.  Y.)   431,  4 

V  Pratt.  29  Vt.  119  (1S5C);  2  Chamb ,  Ev.,  Abb.  Dec.  356,  35  How.  W.  472  (1867)  ;  a 
§    1410.   n     1  Chamb..  Ev..  §  1411,  n.  6. 

3.  2  Chaml>erlayne,     Evidence,     §§     141  J-  9.  Safe  Deposit  &  trust  Co.  v.  Turner,  98 
1415.                                                                              Md.  22,  55 'Atl    1023    (1903). 

4.  House  v.  Beak,  43  111.  App.  615  (1801  j  :  10.  Traders'  Xat.  Bank  v.  Rogers,  167  Mass. 
Fisk    Pavement,    etc.,    Co.    v     Evans.    60    X.      315,  45  X.  E.  923,  57  Am.  St.  Rep.  458,  36 

Y  640  (1875)  ;  Jones  v.  De  Muth.  U7  Wis.  L.  R.  A.  53?.  (1897)  ;.Del  Piano  v.  Caponigri. 
120,  118  X.  W.  542  (1008);  2  Chamb.,  Ey.,  46  X.  Y.  Supp.  452.  20  Misc.  541  (1897);  2 
§1411,  n.  2.  Chamb,  Ev.,  §  1412,  n.  1. 

5.  Ra^jjett  v.  Musjrrave,  2  C.  &  P.  556,  12  11.  Weiprle  v.  Brautigam,  74  111.  App.  285 
E.  C.  L.  730  (1827)                                       ,.         11897)  ;  Pabst  Beer  Co.  v  Lueders,  107  Mich 

.6.  Ander«*on  v.  Mutual  R'e,ser>e  Fund  L  41.  64  X.  W.  872  (1895) :  Murray  v  Totand. 
Assoc,  171  Til.  40.  40  X.  K.  205  (1898):  3  Johns,  fli  (X.  Y.)  569  (1818)*:  2  Chamb., 
.-^llen   V    Coit,  6   mil    (X.   Y)    .318    (1844).    '  Ev.,  §  1412.  A.  2:  '^  -      ' 

Some  implication  of  actual  knowledge  must         1%.  Patrick  ▼.  Crowe,  15  Colo.  548»  25  Plac. 


429 


Sc6pe. 


9  563 


liver  lip  possesoion  of  certain  premises  ^^  is  a  common  instance  of  the  em- 
ployment of  thia  rule.  Even  less  formal  \^Titings  **  stand  in  the  same  poei- 
tiou.  The  rule  applies,  with  especial  stringency,  to  ''proofs  of  loss"  ren- 
dered under  a  contract  of  insurance.^* 

Letters —  Failure  to  object  to  statements  in  a  letter  does  not,  as  a  rule, 
admit  their  truth.**  Xo  obligation  exists,  under  ordinary  circumstances,  to 
reply  to  any  5ieli'-:ierving  deolaratious^  which  another  sees  $t  to  send  to  him  in 
thisi  forui.*^  One  who  is  injured  is  under  no  obligation  to  complain  of  the 
damage  dune  to  him  under  penalty  of  losing,  by  silence,  a  right  to  redress.*® 

Evidence  Admiiled, —  There  are  however,  important  exceptions  to  this 
nilc,^"  circumstances  under  which  failure  to  reply  to  written  statements  tends 
to  show  acquie>cence  in  their  truth.**  Whenever  good  faith  requires  that 
the  receiver  of  a  letter  should  dcK*lare  his  position  frankly  in  order  that 
the  person  sending  the  original  letter  may  not  be  misled,^*  his  retaining  the 
letter  without  objection  is  a  significant  fact.  This  may  happen  when  he  is 
aware  that  the  sender  is  about  to  act  up<m  the  assumption  that  he  is  correct 
in  Ills  own  statenieiit.^^  Under  such  circ\nnstanees  failure  to  deny  will  be 
d(viiH»d  evideni'o  oi  luniuiescence  in  the  truth  of  the  facts  asserted. 

Crimuft  I  t'asr.s. —  Tor  similar  reasons,  in  a  criminal  case,  the  letters  sent 
to  ilcfendant  l)y  the  prosecuting  witness,  or  other  person  are  inadmissible  as 
admissions  bv  conduct  of  the  former  bv  mere  reason  of  tlie  fact  that  he  makes 
no  reply  to  the  statements  therein  contained.^  Xo  inference  of  acquiescence 
by  silence  eould  possibly  arise  unless  and  until  it  be  shown  that  the  accused 
aetuallv  receivt*d  the  letter.^*     Even  should  he  have  l*eceived  it,  no  inference 


U85  (ISUO);  Schrowaiig  v.  Sahler.  2  N  Y. 
bnpp.  140  (18S8>.-  Mcmoraiklum  of  oflle,  see 
Friedman  v.  Knders,  116  X.  V.  Siipp.  461 
(IDOIM. 

18.  St.  Louis  Consoi.  Coal  Co.  v.  Schfiefer, 
31  III.  App.  364   (18S1)). 

14.  (Irier  v.  Deputy.  1  Marv.  (Del.)  19,  40 
All.  716    (1S94). 

15.  When  the  insurer  suhmits.  as  required 
by  the  contract,  proofs  of  loss,  auv  unneces- 
sary retention  of  them  bv  the  insurer  without 
objection,  will  he  deemed  an  acquiesrenoe  in 
the  tnith  of  the  statements  made  in  them, 
especially  if  the  time  durin.sr  which  new 
proofs  may  he  filed  has  elap'^ed.  2  Chamh., 
Ev,  J  1413.  n   4. 

16.  Razor  v.  Ha^or,  14?)  Til  621.  36  \.  K. 
%3  (1804):  Fearinjr  v  Kimball.  4  Allen 
fMas«  1  12o.  «1  \m  Dec  600  (1^62^:  Hnas. 
^hachter  4  Ka^s  v.  Honwit.  Teller  &.  Co., 
119  X.  Y.  Siipp.  202  (1000):  Thomas  v. 
Oace.  141  X.  Y  .506.  .'ifi  X.  K,  38.-)  (1804)  : 
2  Charoh.  Kv..  §   14,14.  n    1 

17.  Chicago   v.    McKechney,   205    111.    372, 


68   X.   E.  954    (1903);    Com.   v    F:dperly,    10 
Allen    (Maw.)    llH    (1865);   Gray  v    Kauf 
man,  D.  &  I.  C.  Co.,  162  X.  Y.  388,  397,  56 
X   E.  903  (1900)  :  2  Chamh.,  Ev.,  §  1414,  n.  2. 

18.  Stark WMtfier  v.  Converse,  17  VVend. 
(X.  Y.)   20   118.37) 

19.  Richards  v.  Gellatly,  JL.  R.  7  ( :.  P.  127 
(1872). 

30.  Meaeh  v.  Travelers*  Ins.  Co..  73  Conn. 
118,  46  Atl.  867  (1900):  Murray  v.  East 
End  Imp.  Co.,  supra:  Whitaker  v.  \Yhite,  23 
X.  Y.  Supp.  487,  69  Hun  258  (1803);  2 
Chamb.,  Ev.,  §  1414,  n.  5. 

21.  Thomas  v.  Gage.  141  X.  Y.  506,  36 
N.  E  38.5  (1894):  .Tanin  v.  Cheney,  60  X'. 
V.  Supp  645,  44  App.  Div.  110  (1809). 

22.  Dutton  V  \VoodmRn,  0  Cush  (Mass.) 
257  ( 18.i2)  :  Hill  v.  Pratt,  20  Vt.  110  (1856). 

28.  People  v.  Collnirn.  105  Cal.  64«  ( 1894) ; 
People  v.  Fit/perald,  156  X'  Y.  253.  50  N. 
E.  846   (1898)  :  2  Chamb.,  Ev .  §  1414,  n.  9. 

24.  Com.  v.  Edgerly,  supra;  Payne  v.  Com.,^ 
31  Gratt.  (Va.)  855  (1878). 
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of  acquiescence  from  silence  naturally  arises.  ^^  Should  the  accused  have  re- 
plied to  the  letter  or  otherwise  acted  upon  it  the  reply  or  other  conduct  may 
he  showjx  in  evidence  and  so  much  of  the  letter  as  tends  to  give  probative 
point  to  the  evidence  so  introduced.*®  A  fortiori,  the  accused  himself  is  not 
permitted  to  introduce  as  evidence  in  his  own  behalf^  favorable  letters  sent  to 
him  by  persons  not  connected  with  the  res  gestaeJ^'^ 

§  564.  [Admissions  by  Conduct];  Independent  Belevancy.^ — It  is  advisable 
that  the  effect  of  the  written  statement  which  is  not  denied  by  a  party  under 
circumstances  which  render  his  conduct  significant  on  the.  issue  of  acquiescence 
should  be  distinguished  from  declarations  which  are  received  in  evidence  be- 
cause they  are  independently  relevant.  The  writing  in  the  latter  case  is  not 
offered  as  evidence  of  facts  stated  by  it ;  its  probative  force  lies  rather  in  the 
results  directly  accomplished  by  it,  by  reason  of  its  bare  existence.^®  Tt  gives 
notice,^'*  constitutes  a  demand,^^  affords  knowledge,'*  creates  an  identifica- 
tion ^"^  or  the  like.^* 

§  666.  [Admissions  by  Conduct] ;  Falsehood.^^ —  Prominent  among  admissions 
by  conduct  is  the  making  of  false  statements  by  the  accused  rq^arding  im- 
portant matters  involved  in  the  inquiry.  The  inference  is  the  same  as  that 
which  arises  in  other  cases  of  fabrication  or  spoliation,*^®  i.  e.,  the  accused 
knows  that  he  will  be  shown  to  be  guilty  in  a  criminal  proceeding  or  un- 
successful in  a  civil  one  were  the  facts  fully  kno>vn.  The  government,  there- 
fore, is  at  liberty  to  show  the  most  self-serving  explanations  or  other  stnto- 
.  ments  of  the  accused  with  a  view  to  proving  the  fact  that  they  are  false  '^ 
and  that  the  accused  must  have  known  it. 

§  666.  [Admissions  by  Conduct] ;  Silence  as  Proof  of  Aeqniescence.s^ —  Failure 
to  deny  a  statement  made  in  one's  presence  under  surroundings  which 
prompt  to  speech  if  the  statement  were  false^  is  some  evidence  of  acquiescence 

25.  People  v.  Green,  1  Park.  Cr.  (N.  Y.)  11  88.  B.  v.  Plumer,  R.  &  R.  264  (1814). 
(1845).  84.  Dutton  v.  Woodman,  supra;  HuUett  v. 

26.  People  v.  Colburn,  supra;  State  v.  Stair,      Carey,  supra. 

87  Mo.   268,  56  Am.   Rep.   449    (1885).  85.  2  CTiamberlayne,  Evidence,  §   1417. 

27.  State  v.  Crowder,  41  Kan.  101,  21  Pac,  86.  Flupra,  §§  430  et  seq,:  2  Chamb..  Ev., 
208    (1889).  §§   1070  et  seq. 

28.  2  Chamberlayne,  Evidence,  §   1416.  87.  People  v,  Scalamiero,  143  Cal,  343,  76 

29.  Sturtevant  v  Wallack,  141  Mass.  119,  Pac.  1098  (1904)  ;  Com  v.  Goodwin,  14  Gray 
4  N.  E.  615  (1886).  (MasB.)   55   (1859);  People  v.  Wilkinson,  14 

80.  Com.  v.  Jeffries,  7  Allen  (Mass.)  548,83  N.  Y.  Supp.  827  (IMI):  2  Chamb.,  Ev.,  § 
Am.   J>ec.    712    (1S63);    Allen   v.    Peters,   4      1417,   n.   2. 

Phila.   (Pa.)  78  (1860).  88.  2  Chamberlayne,    Evidence,    §§     1418- 

81.  Hand  v.  HoweU,  61  N.  J.  L.  142,  38  1422.  Admiasions  by  failing  to  contradict. 
Atl.  748  (1897)  ;  HiU  v  Pratt,  29  Vt.  119  See  note.  Render  Ed.,  162  N.  Y.  399.  Failure 
(1856).  to   deny   stAt^^ments   as   an    admission.     See 

82.  Infra,  (  850;  4  Chamb..  Ev ,  J  2666;  note.  Bender  Ed.,  92  N.  Y.  29. 
Came  v.  Steer,  5  H.  4  N.  628   (1860). 
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in  the  truth  of  the  assertion.^*  Eegarded,  therefore,  aa  evidenc  of  acqui(?s- 
cence  in  *^  or  adoption  of  a  statement  made  in  the  presence  of  a  party  ^^  or 
even  as  a  relevant  circumstance,  his  total  **  or  partial  *^  silence  and  failure 
to  deny  the  truth  of  the  statement  made  in  his  presence  is  probative  in  pro- 
portion to  the  strength  of  the  impulse  to  speak  which  is  thus  controlled. ^^ 
It  follows  that  it  is  not  the  fact  of  silence  which  is  probative.  It  is  the  fact 
of  silence  under  certain  circumstances.  Standing  alone,  the  statement  made 
in  the  party's  presence  is  without  logical  bearing  as  to  the  existence  of  the 
fact  asserted ;  only  in  connection  with  some  evidence  of  significant  conduct  *' 
on  the  part  of  the  listener  does  the  statement  itself  become  entitled  to  evi- 
dentiary weight.  ■*• 

Civil  Cases. —  The  inference  of  acquiescence  from  silence  may  arise  in 
civil  cases.*''  Reading  a  statement  to  a  party  may,  in  connection  with  his 
non-denial  be  suiticient  to  show  acquiescence  in  its  assertions.*®  In  any  case, 
it  must  be  made  affirnuitively  to  appear  that  the  party  in  question  understood 
the  force  and  effect  of  what  was  said  to  him,  and  that  he  was,  in  view  of  the 
circumstances,  under  the  duty  or  probably  influenced  by  some  impulse  to 
speak,  if  this  well  could  have  been  done.**  Relevant  statements  made  in  an 
agent's  presence  and  not  denied  by  him,  may  be  competent  facts.^^  But  nar- 
rating a  past  occurrence  in  the  presence  of  an  agent  who  is  not  called  upon 
to  act  upon  the  information  furnished,  may  be  entirely  immaterial.^' ^  Muni- 
cipal agents  stand  in  the  same  position.**     Self-serving  statements,  where  not, 


S9.  state  v.  Quirk,  101  Minn.  3.S4,  112  N. 

.  409  (1907);  Ba»8  v.  Tolliert  (Tex.  Civ. 
App.  100«),  112  S.  W.  1077:  Vail  v.  Strong, 
10  Vt.  457  (1838);  2  Chamb.,  Ev.,  §  1418, 
n.  I. 

40.  Holston  T.  Southern  R.  Co.,  116  Ga. 
656,  43  S.  E.  29  ( 1902)  :  Proctor  v.  Old  Col- 
ony R.  Co.,  154  Mass.  251,  28  K.  £.  13 
(1891m  Lathrop  v.  Bramhall,  3  Hun  (N. 
Y.)  394  (1875)  ;  2  Chamb..  Kv.,  §  1418,  n.  2. 

41.  Silence  of  an  agent  may  bind  the  prin- 
ciptl.  Gault  V.  Sickles,  85  Iowa  266,  52  N, 
K.  206  (1892);  Stecher  Lithographic  Co.  v. 
laman,  175  X.  Y.  124.  67  N.  E.  213  (1903) : 
2  Chamb.,  Ev.,  §  1418,  n.  3. 

41.  Gibnev  v.  Marchay,  34  N.  Y.  301 
<1866);  Webb  v.  Atkinson,  124  X.  C.  447,  32 
S.  E,  737  (1899)  ;  2  CTiamb.,  Ev.,  §  1418,  n. 
^-  See,  however,  Merriweather  v.  Com.,  26 
Ky.  L  Rep.  793,  82  S.  W.  592    (1904). 

U.  People  V.  Swaile,  12  Cal.  App.  192,  107 
Pac.  134  (1909);  Rowe  v.  Bregenzer,  161 
Mich.  684.  126  N.  W.  706  (1910)  ;  2  Chamb., 
Et.,  S  1418,  n.  5. 

*1  Proctor  V.  Old  Olony  R.  Co.,  tupra  ; 
Peck  V.   Ryan,    110    Ala.    336,    17    So.    733 


( 1895) ;  Qibney  v.  Marchay,  tupra,  2  Chamb., 
Ev.,  §  1418,  n.  6. 

45.  People  v.  Mallon,  lO.S  Cal.  513,  37  Pac. 
512  (1894)  ;  Qibney  v.  Marchay,  supra;  Com. 
y.  Trefethen,  157  Mara.  180  ( 1892) ;  2  Chamb., 
Ev.,  §   1418,  n.  7. 

46.  People  v.  Mallon,  supra;  Senn  v.  South- 
ern R.  Co.,  108  Mo.  142,  18  S.  W.  1007 
(1891).  Functions  of  judge  and  jury,  aee 
2  Chamb.,  Ev.,  §  1418,  n.  8. 

47.  Kozlowski  v.  City  of  Chicago.  113  III. 
App.  513  (1904);  Proctor  v.  Old  Colony  R. 
Co.,  supra;  Cable  v.  Bowlus,  21  Ohio  Cir.  Ct. 
53,  U  Ohio  Cir.  Dec.  526  (1900) ;  2  Chamb., 
Ey.,  §  1419,  n.  1. 

48.  Hugging  v.  Southern  Ry.  Co.,  148  Ala. 
153,  41  So.  856  (1906)  ;  People  v.  Rollins,  14 
Cal.  App.  134,  111  Pac.  123   (1910). 

48.  Parulo  v.  Philadelphia  &  R.  Ry.  Co.  (U. 
S.  C.  C,  N.  Y.  1906),  145  Fed.  664. 

50.  Linderberg  v.  Crescent  Min.  Co.,  9  Utah 
163,  33  Pac.  692   (1893). 

51.  St.  Louis,  etc.,  R.  Co.  v.  Weakly,  50 
Ark.  397.  8  S.  W.  134   (1887). 

5S.  Biaher  v.  Chicago,  38  111.  266  (1865). 
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as  a  rule,  admissible  in  favor  of  the  declarant,'^  may  be  received  if  made  in 
the  pres<}i;ice  of  the  opposite  party  and  not  denied  by  him,';* 

Crimbml  Prosecution, —  The  same  inference  of  acquiescence  from  silence 
may  be  made  in  the  case  of  one  accused  or  suspected  of  crime.''  It  may  be 
employed  to  establish  the  existence  even  of  the  corpus  ddicti  itself, ^^  the 
connection  of  the  per^u  in  question  >yith  it,  or  ;regardiii^  the  existence  of  any 
other  material  fact."^  Alleged  admissions  by  accused,  from  his  failure  to 
deny  incriminating  statements  n^ade.in.bis  presence  ^re,  it  is,  saidj  subject 
to  the  same  rules  as  applied  to  confearfons.'®  It  i^  not  a  consideration  of 
any  importance  that  the  person  whp  flaakcs  a  relevant  ,assertipn  in  the  presence 
of  a  criminal  defendant  would  himself  be  incompetent  to  testify  as  a  witness 
on  the  point  to  the  same  effect.'® 

Self-serving  Statements, —  The  declarant  is  not  .entitled  tp  \^se  his  self-serv- 
ing statements'^  except  sp  far  as  fairly  necessary  to, qualify  the  jgffect  of  the 
concatenated  facts,  the  statement  and  his  ^ondyct  in  respect  to  it,,  used  against 
him.***  A  denial  by  the  defendant  of  UabiHtyJor  an  offense  i»akps  the  charge 
in  his  presence  irrelevant.*^.^  Should,  the  accused,  hQwevej",  answer  in  part, 
his  reply  will  be  considered  by  the  jury  a;s  a  whole.**'* 

Inference  of  Acquiescence  Rehultqible.-^  \\\  ithe  absence  of  facts  grounding 
an  estoppel  ^^  the  failure  to  deny  may  be  controlled  in  its,  effect  by  other 
evidence.®'*  Nou-denial  is  merely  one  fact  among  others  bearing  on  the 
question.     It  is  not  conclusive  in  its  nature.®** 

§  667.  [Admissions  by  Condact] ;  Conditions  of  Admisubility. —  There  are  four 
conditions  of  admissibility  required:  (a)  The  party  must  be  shown  to  have 
understood  the  statement,  (b)  It  must  appear  that  it  would  have  been 
natural  to  have  denied  the  statement  if  it  had  been  false,  (c)  The  person 
addressed  must  possess  at  the  time  adequate  knowledge  on  the  subject  covered 
by  the  statement,     (d)  He  must  have  been  physically,  and  mentally  able  to 

53.  Infra,  §§  8.57  et  seq.;  4  Chamb.,  Ev./§§  Richards  v.  State,  8->  Wis.  172,  61  X.  W.  632 
2698  et  seq.  (1802).     * 

54.  Wonsetler  v.  Wonsetler,  23  Pa.  Suptr.  60.  Williams  v.  IMower,  21»  S.  C.  332,  7  S 
Ct.  321(1903).                                                      '  E.  505    (1888). 

55.  People  v.  Swaile,  supra;  Conway  v.  61.  t)avidflon  v.  State,  13.t  Ind.  254,  34  N. 
State,  118  Ind.  482,  21  N.  E.  28.')  (1888);  E.  972  (1893);  Clement  v.  Dryliread,  108 
Com.  V.  O'Brien,  179  Mass.  53.^,  61  y.  E.  Towa  701,  78  N.  W.  23.^)  rl890);  2  Chamb., 
213    11901);    People    v.   McCiie,    178   N.'T  Ev.,  §  1421,  n.  2 

679,  70  X.  E.  1104    (1904)  ;   2  Chamb.,  Ev.,  62.  Low  v.  State,  108  Tenn.  127,  6.>  S.  W. 

§  1420,  n.  1.  401    (1901). 

56.  The  contrary  view  has  "been  main-  63.  Com.  v.  Robinson,  16.5  ^fasd.  426.  43  N. 
tained.     People  v.  Rowland,   12  Cal.  App.  6,  E.   121    (189.5).        '' 

106  Pac.  428  (1909).                                     '  64.  Mattocks  v.  Lyman,  16  Vt.  113  (1844K 

57.  Com.  V.  Final,  146  Mass.  670  (1888);  65.  Hagenbaugh  v.  Cfabtree,  33  Til.  22-1 
State  v.  Burton,  94  N.  C.  947  (1886).         '  (1864) ;   Cable  v.  BowIub,  aupro;  2  Chamb., 

58.  Hanger  v.  V,  S.    (W.  Va.   1909),   17^  Ev.,  §  1422,  n.  2. 

Fed.  54,  97  C.  C.  A.  372.  66.  Jones  v.  Morreli,   1   C.  &  S.  266,  47 

59.  People  v.  McCrea,  32  Cal.  98   (1867) ;       E.  C,  L.  266   (1844). 
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§  568 


denj  the  statement  had  he  seen  fit®''  The  bi^rden  ip  iipon  the  proponent  of 
the  evidence  to  show  "**  to  th^  satisfaction  of  the  court/^  that  these  conditions 
of  admissibility  exist  in  ,any  particular  case.  There  is,  however,  no  ith-' 
propriety  in  leaving  the  question  ^^^  as  well  as  that  of  weight  ^^  to  the  jury. 


:.    I 


§  568.  [Admissioiift  by  Conduct] ;  Statement  Xuat  ^ve  Been  Vyidei:i|^ood.^^ — 
Affirmative  ^id^oe'  must  be ' produced  by  the  proponent  '^  to  tiie.  effect  that 
the  statement  was  a  definite '^  declaration  ofiact;'^  aadtksit  the  party  .ac- 
tually heard  ^^  and  unddrstood  it.  ^'  :  1     :.  .    .    I 

All  Attendant  Objective  Fakjts  (Jonsidered. — 'Thus,*  the  Icrudneas  of  tone  in 
which  a  remnrk  is  made,^^  the  interaction  of  objects  calculftted  to  deflect 
soimd,''"  thiE>  proximity  of  the  speaker,' all  are  or  mdy  be. material  eomaidera- 
tioas  determiniiig  whether  it  may  fairly  be  inf enred^that  the  party  heard  the 
statement  and  understood  it.®"  /.•... 

Understand  I  Jig  Asifumed^  From  HeariAig. — ;  If,  it  appears  that  a  TCrson 
heard  a  remark,  it  may  fairly  be  assumed,  iii  the  aBseYice' of^  evidence  \6  the 
contrary,  that  he  understood  it.  *  If  made  in  a  party's  hearing,  it  is  not 
necessary  that  it  should  have  been  made  in  his  immedrate  presence.®^  One 
may  be  said  to  be  "  present  if  there  is  "  proximity  within  a  distance  suflS- 
cient  to  permit  hearing."®^  Proof  that  a  remark  is  made  within  hearing 
distance  of  a  person  is  not  equivaletit  to  proof  that  the  remark  was  heard,*' 
luiless  the  person  must  necessarily  have  heard  it,®^  or  it  can  reasonably  be 
inferred  that  he  did  so. 

All   Attendant   Subjective   Facts   Considered. —  It   must   appear   that   the 


67.  Com.  V.  Kenney,  12  Mete.  (MasB.)  235 
(1847);  2  Chamb.,  Ev.,  §  1423. 

88.  Pwple  V.  ^Idllon,  103  Cal.  513,  37  Pac. 
512  nS94)  ;  Dnimright  v.  8tat€,  29  Ga.  430 
(1859). 

69.  MiU«r  v.  DiH,  149  Tnd.  326,  40  N.  E. 
272  1 1897);  Com.  v.  Kenney,  sitprtt;  2 
Chamb.,  Ev.,  §  1423,  n.  2.  r. 

70.  State  v.  Perkins,  3  Hawks  (X.  C.^  377 
(1824). 

71.  Jewett  V.  Bannin^r,  21  X.  Y.  27  (1860) ; 
Pk-w  v.  Pierce,  6«>  Vt.  360,  29  Atl.  •364 
(1804)  :  2  Chamb.,  Ev.,  §  1423,  n.  4. 

7«.  2  Chaml)erlaTne,  Evidanee,  g§  1424- 
1427. 

78.  .>wepW  v:  Furnish.  27  Or.  260,  41 
Pac.  424  riSO.i);  People  v.  Caflcone,  l^H 
N.  Y  317,  78  N.  E.  287  (1906)  •,  2  Chamb., 
Ev.,  §  1424,  n.  1.. 

74.  Chapman  v.  State,  109  Ga.  157,  34  S.  E. 
369  (1B9P).  5 

75.  State  v;  Folev,  144  Mo,  600,  46  S.  W. 
733    (1898). 

76.  Dawson  v.  Schloss,  03  Cal.  194,  29 
Pac.  31    (1892) ;  Simmons  v.  State,  115  Ga. 


6/4,  41  S.  E.  983  (1002);  Farrell  v.  Weitz, 
160  Mass.  288,  as  X.  E.  783  (1804) :  People 
v.  Bissert,  76  N.  Y.  :^upp.  630,. 72  App.  Div. 
620  (1902) ;  2  Chamb.,  Ev.,  §  1424,  n.  4. 

77.  Martin  v.  Capital  Ins.  Co.,  85  lo^a 
643,  52  N.  W.  534  ( 1802 )  ;  Com.  v.  Kenp^y . 
supra;  State  .v.  Burton,  94  N.  C.  047  (1886)  ; 
2  Chamb.,  Ev.,  §  1424,  n.  5.  The  silence  must^ 
amount  to  voluntary  demeanpr.  State  -v. 
Blackburn    (Del.    1892),   75   Atl.  .536.      . 

78.  Vincent  v.  Huff,  8  Serg.  &  R.  (Pfk,) 
381    (1822). 

79.  Yale  v.  Daxt,  17  N.  Y.  Supp.  J^79 
( 1891 ) ;  Josephi  V.  Funush,  supra;  Z  Chasib., 
Ev.,  §   1425,  n.  2. 

80.  State  v..  Record,  151  N.  C.  695,  .65 
S.  E.  1010   (1009), 

81.  Neile  .v.  Jaklc,  2  C.  *  K.  709,  61  E. 
C.  L.  709   (1840). 

82.  People  r.  Philbon,  138  Cal.  530,  71 
Pac.  650  n003)  ;  2  Chamb.,  Ev.,  §  1426,  n.  2. 

8S«  Jackson  v.'  Builders'  Wood  Work  jug 
Co.,  36  N.  Y.  Supp.  227,.  91  Hun  435  ( 1896J . 

84.  Moore  v.  Smith,  14  Serg.  &  R.  (Pa.) 
388  (1826). 
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party  both  heard  and  understood  ®^*  the  declaration  in  question.  If  the  person 
appears  to  have  been  unconscious,*****  asleep,^''  or  even  semi-conscious,**'  the 
statement  is  incompetent,  though  there  is  some  evidence  that  the  person  may 
be  shamming  his  unconsciousness.'**  The  rule  is  the  same  if  the. person  was, 
at  the  time,  drunk  or  stupified.^  If  it  shall  appear  that  he  was  so  deaf  *^ 
as  to  be  unable  to  hear,  no  inference  will  be  drawn  from  his  silence. 

Attention. —  In  order  that  an  inference  should  arise  to  the  etFiect  that  he 
luiderstood  a  given  statement  made  in  his  presence,  it  must  affirmatively  ap- 
pear that  his  attention  was,  in  point  of  fact,  directed  to  the  remark,**  i.  e., 
that  he  was  listening  to  it.*^  If  it  appears  that  his  attention  was  so  diverted 
from  what  was  being  said  at  the  time  by  present  suffering,**  or  occupation  in 
distinct  affairs,**''  no  inference  arises  from  failure  to  controvert  any  injurious 
statement  made  in  the  party's  presence. 

§  569.  [Admissions  by  Conduct] ;  Denial  Must  be  Hatural.*^ — Affirmative  evi- 
dence must  also  be  submitted  that  the  party  would  be  interested  to  deny  the 
statement  were  he  abje  to  do  so,  i.  e.,  were  it  false.*''  All  the  relevant  facts 
pertaining  to  the  declaration  should  be  taken  into  consideration.**'  The  en- 
tire occurrence  should,  therefore,  be  placed  before  the  jury,  who  are  at  liberty 
to  draw  any  legitimate  inferences  from  it  as  to  the  guilt  of  the  accused.** 
It  is  good  circumstantial  evidence.* 

(1)  Declaration  Must  Invite  a  Reply, —  The  statement  in  respect  to  which 
the  conduct  of  the  party  is  significant  must  be  such  as  to  call  for  a  reply.* 
The  fact  covered  bv  the  statement  and  by  it  directlv  or  indirwtly  asserted  to 


85.  Riley  v.  Martinelli,  97  Cal.  575,  32 
Pac.  57tf  ( 1893 ) :  .U'riglit  v.  Mai«era»,  56 
Warb.  (X.  Y.)  521  (1869);  2  Chamb.,  Ev., 
§  1427,  n.  1. 

86.  Dean  v.  State,  105  Ala.  21,  17  So.  2S 
( 1894) ;  People  v.  Koerner,  154  N.  Y.  355. 
48  X.  E.  730  (1897). 

87.  Lanergan  v.  People.  39  X.  Y.  39  (1868). 

88.  Gowen  v.  Bush,  76  Fed.  349,  22  C  C.  A. 
196   (1896). 

89.  People  v.  Koerner,  avpra, 

90.  State  v-  Perkins,  supra. 

91.  Tufts  ▼.  Charleatown,  4  Gray  (Maas.) 
637  (1855). 

M.  Jones  v.  State,  65  Ga.  147  (1880). 
98.  Steer  v.  Little,  44  X    H.  613   (1863); 
State  V.  Ko>»a    (X.  J.  1003  K  62  Atl   695. 

94.  Schilling  v.  Union  R.  Co.,  78  N.  Y. 
Supp.  1013,  77  App.  Div.  74  (1902)?  2 
Chamb.,  Ev.,  §  1427,  n.  10. 

95.  Dniry  v.  Hervey,  126  Ma»s.  519  (1879). 

96.  2  Chamberlayne,  Evidence,  §§  1428- 
1481. 


97.  Brantley  v.  State.  115  Ga.  229,  41  S.  E. 
695  (1902):  Slattery  v.  People.  76  111.  217 
(1875);  Drury  v.  Hervey.  120  Ma««.  519 
(1879);  Stecher  Lith.  Co.  v.  Inman,  175  X. 
V.  124,  67  X.  E.  213  (1903):  2  Chamh..  Ev., 
§  1428,  n.   1. 

98.  Fearing  v  Kimball.  4  Allen  (Mafw.) 
125,  81  Am.  Dec.  690  (1862):  Davis  v.  Gal- 
lagher, 124  X.  Y.  487.  26  X,  E.  1043  ( 1891 )  ;  2 
Chamb..  Ev.,  §  1428.  n.  2. 

99.  Ackerson  v.  People.  124  III.  563,  16 
IN.  K.  847  (1888)  :  Com.  v.  Funai,  146  Mans*. 
670,  16  X.  E.  4.58  (1888):  Kelley  v.  People. 
55  X.  Y.  .16.5,  14  Am.  Rep.  .342  (1874»;  Ha- 
berty  v.  State,  8  Ohio  Cir.  Ct.  262  (1893) ;  2 
Chamb.,  Ev.,  §  1428.  n.  3 

1.  Watt  V.  People,  126  III.  9,  18  N.  E.  340 
(1888)  :  Musfelt  v.  State.  64  Neb.  445.  90  X. 
W.  2.37   (1002)  :  2  Chamb..  Ev.,  §  1428,  a.  4. 

8.  \Miitney  v.  Houghton.  127  Mass.  527 
(1879)  ;  Sira  v.  Wabash,  ^tc.,  R.  Co.,  115  Mo. 
127,  21  S.  W.  905  (1893);  2  Chamb.,  Ev„  § 
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be  trae  must  be  snctt  aei  as  to  iajiiriougly  affect  some  considerable .  interest  of 
the  party  in  his  real  ^  or  personal  *  property,  his  right  to  libeity  or  some  other . 
priyilege,'^  or  to  expose  him  to  the  social  and  legal  punishment  of  crime.® 
Should  the  party  addressed  be  falsely  led  to  believe  that  he  has  no  concern 
in  the  subject  matter  of  the  inquiry ^  his  silence .  loses  all  probative  forced 
In  like  mtiuner  where  ^  pa|rty  is  led  to  think  that  he  has  no  motive  to  respond 
to  the  statements  made  in  his  presence,  e.  g.,  because  the  remarks  were  suf- 
ficiently favorable  to  him,®  failure  to  reply  possesses  no  evidentiary  value. 

Party  Expected  to  Speak, —  The  person  addressed  must  realize  that  he  is 
the  person  addressed  and  is,  at  least,  expected  to  speak  and  at  liberty  to  do  so. 
Where  the  remarks  in  question  are  not  addressed  to  the  party  •  or  apparently 
intended  for  his  consideration,^^  or* where,  for  any  other  reason^  he  may  ra- 
tionally think  that  he  is  not  to  be  affected  by  his  silence,^^  his  conduct  in  the 
matter  may  have  no  probative  value  whatever. 

Inducenietits  to  Silence, —  If  a  person  is  at  the  time  under  the  influence  of 
fear,  in  the  custody  of  arresting  officers,  ^^  or  is  restrained  from  making  reply 
by  the  presence  of  those  with  whom  he  is  not  in  the  habit  of  speaking  on 
terms  of  equality,^^  the  silence,  may  be  without  logical  bearing. 

(2)  The  Declarant  Must  be  Entitled  to  Be  ply. —  The  declarant  must  be 
one  who  is  a  proper  person  to  receive  from  the  party  in  question  information 
upon  the  subject  to  which  the  statement  relates.^*  A  mere  stranger  is  en- 
titled to  no  reply. ^^  Reticence  due  to  mere  disinclination  to  discuss  private 
affairs  with  others  ^^*  especially  with  those  who  by  reason  of  intoxication,^^ 
or  for  some  other  cause,  are  in  no  present  condition  to  rationally  consider 
what  is  said,  has,  in  many  cases,  little,  if  any,  logical  significance.  The 
person  making  the  statement  need,  however,  have  no  relation  to  the  case  in 

8.  Wheeler  v.  State,  100  Ala.  56,  19  So.  903  10.  Pierce  v.  Pierce,  66  Vt.  369  (1894). 

(1894) :  Adams  v.  Morgan,  150  Maes.  143,  22  11.  Ludwig  v.  BlackBhere.  102  Iowa  366,  71 

N.  E.  708   (1889) ;  2  Chamb.,  Rv.,  §  1429,  n.  N.  VV.  356  (1S97)  ;  Gerding  v.  Funk,  64  N.  Y. 

2.  Supp.    423,    48    App.    Div.    603     (1900);    2 

4.  Matthews   v.   Forslund,    112   Mich.   .591,  Chamh.,  Ev.,  §  1429.  n.  10. 

70  K.  W.   1105   11897);   State  v.  Henderson,  12.  Infra,  §  593;  2  Chamb.,  Ev.,  §  1530. 

8u  Mo.  App.  482    (1900)  :   2  Chamb.,  Kv.,  §  18.  Bob  V;  State,  32  Ala.  560   (1S58). 

1421),  n.  3.  14.  Drury  v.  Hervey,  supra;  Blanchard  v. 

5.  VValbridge  v.'  Aniold.  21  Conn.  '424  Evans,  55  N.  Y.  Super.  Ct.  643  (1888)  ;  Gel- 
(1852);  Springer  v.  Byram,  137  Ind.  16,  36  ger  v.  State.  25  Ohio  Cir.  Ct.  742  (1904); 
N.  E.  361.  4.'5  Am.  St.  Bep.  159.  23  L.  R.  A.  2  Chamb.,  Ev.,  $  1430,  n.  1. 

244  1189.^);  2  Chamb.,  Ev.,  §  1429,  n.  4.  16.  Larry  v.  Sherburne,   2   Allen    (Maw.) 

6.  Hicks  V  Lawson.  .19  Ala.  90  (1863);  M  (1861)  ;  People  v.  Page,  162  N.  Y.  272,  56 
State  V.  Reed,  62  Me.  129  ( 18T4) .  N.  E.  760  ( 1»0(V)  ;  2  Chamb.,  Ev.,  §  1430,  B,  2. 

7.  Guy  V.  Manuel,  89  N.  C.  88  (1883).  19.  Thornton  v.  Ravage,   120  Ala.  449,  25 

8.  People  v.'Foo,  112  Cal.  17,  44  Pao.  453  So.  27    (1898)  ;^  VaU  v.  Strong,   10  Vt.  457* 
11896).  (18.38). 

9.  State  V.  MulTins,  101  Mo.  514,  14  S.  W.  17.  Jones  v.  State.  2  Ga.  App.  433,  66  S.  E. 
825  (1890) ;  Fry  t.  Stowers,  92  Va.  13,  23[  S.  659  ( 1907) ;  Francis  v.  Edwards,  77  N.  C.  271 
E.  500  (1895)-,  2  Chamb.^  BV.,  ^  1429.  n.  8.  (1877).             . 
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which  it  is  offered. ^^  lu  any  case,  the  person  addressed  must  be  aware 
that  he  is  entitled  to  speak.** 

Duly  to  ^peak. —  Where  the  circumstances  are  such  as  to  impose  upon  the 
party  a  duty  to  fispoak,-**  as  Where  persons  are  met  for  the  express  purpose 
of  adjusting  the  matter  under  consideration,**  or,  for  some  other  reason,  it  is 
evident  that  the  party  whose  silence  is  being  considered  is  under  some  moral 
or  legal  duty  to  declare  his  position,^*  the  inferences  to  be  drawu  from 
silence  grow  to  be  niore  cogent  in  proportion  as  the  duty  of  full  disclosure 
becoUK's  plain  and  pressing. 

Husband  and  Wife. —  Statements  by  a  wife  in  presence  of  her  husband,  or 
vice  vcrsa,^^  are  subject  to  the  same  tests  as  are  applied  to  the  statements  of 
persons  standing  in  less  intimate  relations.** 

(3)  Time  Hhould  be  Appropriate  for  i>enia/.-^  Should  the  circumstances 
be  such  that  it  would  not  be  natural  to  expect  a  reply  at  that  particnhir 
time,*'*  as  where  an  ininiodiate  denial  would  constitute  an  unseemly  in- 
terruption of  solemn ''*•  or  orderly  proceedings  then  in  progress;;  where,  for 
example,  the  deelaraiit  is  a  minister  in  the  course  of  the  delivery  of  a 
sermon,^^  failure  on  the  part  of  hearers  to  interrupt  and  correct  his  state- 
ments  on  the  spot  implies  no  acquiescence  in  their  truth.  The  same  rule 
applies  to  a  judge, ^"^  an  examining'-^  or  committing  magistrate,  prosecut- 
ing officers,'*"  couuijel,'*^  parties  appearing  pro  se^*^  or  other  person*^  dis- 
charging an  appropriate  function  in  court.     For  the  same  reasons  a  party 
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,Co.,  88  Iowa  4,  55  N.   W.  67    n893)  :   Reid  Little   v.    R.  Co.,  72  N.   H.  61.  56  AU.    190 

V.  Barnhart.  54  X.  C.  142  (1853) ;  2  Chamb.,  (1903)  :  2  Chamb..  Ev.,  §  1431.  n.  7. 

VS.,  §   1430,  n.  9.  S8.  Aliercrombie    v.    Allen.    29     Ala.    281 

83.  Pierce   v    Pierce,  66   Vt    369    (1894).  (1856)  ;  Brainard  v.  Buck,  25  Vt.  573  (1853). 

84.  <">wcn  v.  Christensen.  106  I  own  394.  76  88.  Johnson  v.  HoUiday,  supra  •  Varnum  v. 
X.  W.   UM)3    (1898);  BoylcH  v.  McCowen.  3  Hart,  47  Hun  (N.  Y.)  18  (1888).    - 

N.  J.  L.  2.53   (1910);  2  Chamb.,  Ev.,  §  1430, 
n.  11. 
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is  not  at  libertY  to  make  insttot  contradiction  of  the  statements  of  a  witneaa, 
even  thon^  the  person  testifying  should  have  been  called  by  himself,'^ 
while  the  latter  is  giving  testimony  in  a  judicial  hearingf^"^  coroner^s  in- 
quest ^*  or  preliminary  investigation.^^  The  rule  is  the  same  where  a  person 
is  engaged  in  giving  his  testimony  as  a  deponent^^  If  no  suitable  oppor- 
tunity' for  reply  is  afforded  later,  non-d^iial  of  statements  so  made  is  mean- 
iuglesSy  in  an  evidentiary  sense.'® 

Failure  to  Deny  Later. —  Failure  to  improve  a  subsequent  known  oppor- 
tunity for  denial,  as  where  the  party  might  testify  as  a  witness  *^  or  testifying 
as  a  witness  might  have  denied  the  statement  but  failed  to  do  so,^  may  be 
as  significant  as  if  an  opportunity  for  instant  denial  were  offered  and  allowed 
to  pass.**  * 

Effect  of  Arrest.-^  The  courts  of  several  jurisdictions  have  deemed  the 
position  of  one  under  arrest  on  a  criminal  charge  as  presenting  an  instance 
of  the  application  of  the  rule  which  i^egar^s  ^  ins^|gn,ificant  etatepiepts  -made 
in  a  perstm's  presence  at  a  time  inopportune  for  denying  it,  however  false.*^ 
They  have  accordingly  denied  all  force  tu  the  making  of  unanswered  state- 
ments in  the  prisoner's  presence.  The  same  considerations  have  not  im- 
pressed other  courts  to  the  same  effect.**  When  the  relation  of  the  speaker 
to  the  accused  is  such  as  to  make  a  reply  appropriate,*'  the  person  addressed 
knows  that  he  is  at  liberty  to  speak,**  and  other  circumstances  of  probative 
force  are  presented  in  connection  with  the  failure  to  reply,**^  the  evidence 
has  been  received,  even  when  the  party  in  question  was  under  arrest.  No 
rule  of  exclusion  has  been  formulated  by  the  prevailing  current  of  authority, 
due  weight,  in  each  case,  being  accorded  to  the  fact  of  arrest,  as  furnishing 
a  possible  explanation  of  silence.**  The  question  of  admissibility  in  each 
case  is  decided  upon  the  facts  presented  to  the  court.**     It  is  generally  agreed. 


84.  McElmurray  v.  Turner,  supra, 

W.  Id.;  State  v.  Hale,  156  Mo.  102.  56  S. 

W.  881    ( 1»00)  ;  Leggett  v.  Schwab,  97  N.  Y. 

Supp.    805,    111    App.    Div!    341     (lft06):    2 

Chamb^  Ev.,  §  1431,  u.  11.. 
36.  State  v.  Mullins,  supra;  People  v.  Wil- 

lett  36  Hun   (N.  Y.)  500  (1885). 

87.  Bell  V.  State,  93  (Ja,  557,  19  S.  E.  244 
(1804) ;  Com.  T.  Zoraiiibo,  206  Pa.  109,  54  Atl. 
716  (1003)  ;  2  Chamb.,  Ev.,  §  14iJl.  ti.  13.- 

88.  Tobacco  Co.  v-  McElwee,  96  N.  C  71 
(1887). 

88.  Persona  v.  Jones,  12  Ga.  371,  58  Am. 
Dec.  476  (1^53);  2  Chamb.,  Er.,  §  1431,  n. 
15. 

40.  Blanchard  v.  Hodpkins,  62  Me.  119 
(1873);  Connell  ▼.  MeK«tt,  109  Mich.  889, 
67  X.  W.  344  (1896). 

41.  St«te  V.  I>ekt6r»  116  Iowa  676^87  K. 
W.  417  (1901).  .  .      ;    .'.      -! 


42.  Supra,  §  566:  2  Chamb.,  Ev..  §  1418 
But  see,  to  the  contrary.  Black  well  D.  T.  Co. 
▼.  McElwee,  96  N.C.  71,  1  S.  E.  676   (1887) 

48.  Smith  v.  Duncan,  181  Mass.  435,  63 
N.  E.  938  (1902);  State  v.  Foley,  144  Mo. 
600,  46  S.  W.  733  (1898);  Hanj?er  v.  U.  S. 
(W.  Va.  1909),  173  Fed.  54,  97  C.  C.  A.  372; 
2  Chamb.,  Ev.,  §  1431.  n.  19. 

44.  Kelley  v.  People,  65  N.  Y.  565,  14  Am. 
R«p.  342  (1874)^  Murphy  v.  State.  36  Ohio 
St.  628  (1881) ;  fireen  v.  State,  97  Tenn.  50, 
36  S.  W.  700  0«96);  2  Chamb.,  Ev.,  §  1431, 
n.  20. 

46.  Id. 

46.  People  v.  Swaile,  12  CaL  App.  102,  ,107 
Pac.  1.34  (1909). 

47.  Spencer  v.  State,  20.  Ala.  24    (l«f.3l). 
4$,  People  V.  Amaya«  134  Cal.  531,  66  P^c. 

794  (1901).  .  -• 

48.  People  V.  Smith,  VZ  N.  T.  210,  64.  N. 
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however,  that  when  the  officer  enjoins  silence  upop,  t]:i^.;.pri^n6ir  or  cautions 
him  not  to  speak,  no  inference  of  acquiescence  in  the. statements  subsequently 
made  in  his  presence  can  properly  be  drawn.^^  Conduct  in  the  presence  uf 
an  officer  immediately  before  arrest'  standi  practically  in  the  same  position 
as  conduct  after  arrest  has  taken  pMce.'*^ 

Silence  of  Fpudencei-r^  }io  iuferenee  of  acquiescepce  arises  from  failure 
to  deny  statements  made  in  cases  of  difficult  or  dangerpus  discretion  where  a 
reasonable  prudence  would  suggest  the  wisdom  of  reticeneq  until  an  un- 
usual state  of  affairs  can  be  diagnosed  under  compe,tent  advice,  /n  general, 
where,  for  any  reason,  a  partj'  is  not  a(. liberty  to  speak,  e^g.,  because  he  has 
agreed  not  to  do  so,^*  or  Jhe  is  acting  under  adjricp,^^  in  accordance  with 
previous  instructions,^^  or  for  some  other  reason  at  the  time  by  some  influence 
outside  of  the  free  exercise  of  his  own  volition,*^^  Jiis  silence  implies  no 
acquiescence  or  assent- 

§  570.  Same;  Adequate  Knowledge — Failure  to  reply  to  statements  made 
in  one's  presence  is  not  an  adoption  or  acquiescence  in  their  truth  to  such 
an  extent  as  to  make  them  those  of  the  person  addressed,  nor  is  such  failure 
feven  a  relevant  fact,  unless  it  can  be  affirmatively  shown  thiit  the  person  so 
addressed  was,  at  the  time  possessed  of  adequate  knowledge,*^*  as  to  the 
truth  or  falsity  of  the  statements.     He  must  know  the  facts.'^    • 

§  871.  [Admissions  by  Conduct} ;  Party  Must  be  Physically  and  Mentally  Capable 
of  Bcply. —  It  is  further  necessary  that  the  party  in  question  should  be  in  a 
physical  and  mental  condition  such  as  to  enable  him,  when  addressed,  to 
reply  if  he  so  desires.  Where  the  individual  in  whose  presence  a  statement 
has  been  made  is  so  severely  injured  by  shooting  '^^  or  other  violence,  as  to  be 
unable  to  answer,  remarks  addressed  to  him,  and  received  by  him  in  silence, 
cannot  be  taken  to  have  secured  his  assent.  If  he  is  merely  sick,*^®  or  in 
course  of  transportation  in  an  iambulance,®^  and  though  suffering  some  dis- 
comfort, is  able  to  answer,  if  so  disposed,  his  failure  to.  reply  may  still  be 
significant,  by  leading  to  an  infeirence  of  assent.  The  rule  is  the  same 
where  the  person  addressed  is  suffering  such  agony,  grief  •^  or  other  mental 

E.  814    (1902) ;  Murphy  v.  State,  supra;  2  Corser  v.  Paul,  41  N.  H.  24  (I860) ;  2  Chamb., 

Chamb.,  Ev.,  §  1431,  n.  25.  Ev.,  §  14.S2,  n.  1. 

60.  People  v.  Kennedy,  164  K.  Y.  449,  58  N.  57.  Griffith  v.  Zipperwick^  28  Ohio  St.  .^8 

E.  652    (1900);  People  ▼:  Kesaler,  1,1  Utah  (1876);   Morris  v.  Norton*  75  Fed.  912.  21 

69,  44  Pac.  97   (1896).  C.  C.  A.  55.^  (1896) ;  2  Chamb..  Ev.,  §  1432, 

51.  People  V.  Wennerholm,  166  K.  Y.  667,  n.  2. 

60  N.  E.  259   (1901).  5S.  Dean  ▼.  State,  105  Ala.  21,  17  So.  28 

69.  Slattery  v.  People,  76  111.  217   (1875).  (1895);  2  Chamb.,  Ev.,  §  1433,  b.  1. 

5S.  Killian  v.  Georgia,  etcT,  R.  Co.,  97  Ga.  59.  Lallande  v.   Brown,    121   Ala.  513,  25 

727,  25  S.  E.  384   (1895).  So.  997   (1899). 

64.'  People  v.  Kessler,  supra.  60.  Sprih^rer  v.  Byratt,  137  Ind.  15,  36  K. 

55.  Flanagin  v.  State,  25  Ark.  92  (1867);  E.  .361   (1893). 

Sjndall  V.  Jones,  57  Ga.  85  (1876).  61.  State  v.  Bladkbum,  7  Pennew.   (IM.) 

'se.  Robinebn  V.  Blen,'  20  Me.  109  tl841') ;  479,  75  Atl.  636  (1892). 
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§§  572,  573 


agitation  as  to  be  unable  to  understand  or  answer  *'  any  remarks  made  in 
his  presence. 


§  578.  [Admissioiu  by  Condnot];  ProbatiTe  Foroe  and  Effeot.^^ — Admissions 
by  conduct  are  properly  classified,  as  to  force  and  effect,  with  extra-judicial 
statements.**  An  admission  hy  silence^  >bei^g;  i^  reality  another's  statement 
adopted  by  a  party  to  be  affected,  not  being  controlled  by  the  rules  of  pro- 
cedure,  rests  for  its  force  and  effect  entirely  upon  its  logical  quality.  In 
this  respect,  it  is  to  be  judged  as  any  other  admission^  and  may  be  con- 
trolled and  explained  in  like  manner.*^^  It  has  been  said  that  the  probative 
force  of  this  evidence  is  not  great  a^id  that  it  should  be  received  with  cau- 
tion.*^ 

§  573.  [Admissions  by  Conduct] ;  Statements  and  other  Facts.^^^ —  The  state- 
nieut  that  ''  admisi^ious  by  conduct "  are  to  be  classed  as  admissions  of  the 
extra-judicial  type  should  not,  it  would  seem,  be  accepted  as  correct.  In 
point  of  principle,  and  the  symmetry  which  comes  from  consistency,  such  a 
course  seems  objectioDable,  in  that  it  ignores  two  distinctions  deeply  em- 
bedded in  the  frame  work  of  the  English  la^  of  evidence:  (a)  that  between 
statements  and  other  acts,  (b)  that  between  the  respective  operation  of  pro- 
cedure and  logic.  In  reality,  these  two  distinctions  are  different  illustra- 
tious  of  a  single  fact  which  is  yet  more  fundamental  in  the  law  of  evidence, 
that  while  logic  recognizes  no  distinction  between  statements  and  other  acts 
of  a  party,  procedure,  as  applied  to  the  law  of  evidence,  asserts  the  existence 
of  a  wide  one.  In  other  words,  procedure  places  statements,  whether  made 
bv  a  party  or  not,  in  a  class  by  themselves  in  any  connection  where  the  state- 
ment is  used  as  proof  of  the  fact  asserted  in  it. 

This  distinction  appears  artificial  and  invalid  and  is  an  incidental  result 
of  the  jury  system.  There  is  no  real  distinction .  between  the  testimony  of 
a  witness  concerning  a  statement  he  has  heard  and  other  facts  he  has  ob- 
served. 


«.  state  y.  Epstein,  25  B.  I.  Idl,  55  Atl. 
204  (IftO.?). 

68.  2  Chamber layne.  Evidence.  $  1433. 

S4.  Yarhorough  v.  Mom.  9  Ala.  382  (1846) ; 
Yatee  v    Rbaw,  24  TU.  868    (1860). 

«5.  White  V.  White,  47  X.  Y.  Rupp.  278,  20 
App.  Dir.  560  (1897)  :  Commercial  Bank  t. 
•Taekson,  9  S  D.  605.  70  N".  W.  846  (1807) ; 
2  Chamb..  Ev.,  $  14.14,  n.  2. 

M.  Traders'  Nat.  Bank  ▼.  Ro^rs.  167  MasB. 
315, 45  N.  E.  923  ( 1897 ) ;  Webster  t.  Kansas 


City,  etc.,  R.  Co.,  116  Mo.  114,  22  S.  W.  474 
(1893)  ;  2  Chamb.,  Ev.,  §  1434,  n.  3. 

67.  Stephens  v.  Barnwell,  154  Ala.  124,  45 
So.  233  M907);  Godwin  t.  State,  1  Boyce 
(24  Del)  173,  74  Atl.  1101  (1910).  As  to 
the  distinctions  between  statements  and  other 
facts,  see  2  Chamb.,  Ev.,  §§  1435.  1436,  1487 : 
and  as  to  deliberative  facts,  §  1438. 

68.  2  Chamberlayne^  Evidence,  §§  1435- 
1438. 
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OFFERS  OF  C0MP1|:0MXSB. 


f     .1'    Ci 


Offers  of  comptomisejlrdte  of  exclusion,  '574. 

Concessions  of  Itdbihti/' received ;  atkepted  offers,  575. 

By  ivhom  cdmproniise'  ojfi'i^  ^fnay  he  made;  plaintiff,  576. 

Independent  relevancy,  577. 

Speaific MdmissiQnHk.'f*%&At    r  ..    ^j  ^|^*,»».  <      ••.:•,:(.';  • 

TVAa/  offers  are,  for  peace,  .5  79. . 

Without  prejudice;  .^nglish  practice,  680.  . 

Reasons  for  the:  rul^;,  vqiy^e  of  peace,  581. 

•     '    ■  i       .         •       .  ,  .  ■ 

§  874.  Offers  of  Compromise ;  Bnle  of  Exclusion.^ —  If  peace  Wween  parties 
to  a  controversy  could  reasonably  have  been  the  motive  for  making  the  offer 
of  coiapromise,  it  will  be  assumed  that  the  thought  was  to  buy  peace  re- 
gardless of  liability.*'^  It  is,  accordingly  the  rule  of  procedure  that  the 
statement  should  not  be  received  against  the  party  making  it  It  is  peremptor- 
ily  rejected  when  offered  for  such  a  purpose.^  Any  act,  other  than  a  state 
ment,  done  for  the  purpose  of  facilitating  a  compromise  settlement  will  be 
excluded,  for  the  same  reasons,  should  the  inference  from  it  tend  to  establish 
a  concession  of  liability  on  the  part  of  the  doer.* 

Collateral  Purposes. —  Even  for  collateral  purposes  the  hona  fide  offer  to 
settle  a  dispute  by  paying  or  receivi^ng  a  given  sum  is  excluded  as  evidence 
of  an   indebtedness  or  of  any  fact   injuriously   affecting  the   rights   of  the 


1.  2  Chamberlayne,  Evidence,  §§  1439- 
1441.  Admissibility  of  evidence  of  offers 
ndade  in  way  of  compromise.  See  note,  Ben- 
der  Ed.,    144   N.    Y.   901. 

8.  Chictfgo,  B-  &  Q.  R.  Co.  v.  Roberts,  26 
Colo.  320,  57  Pac.  1076  (1899) ;  Sanborn  v. 
NeilMin,  4  1^.  H.  501,  609  (1828):  White 
V.  Old  Bominion  S.  S.  Co.-,  102-  N.  Y.  660,  6 
N.  £.  289  (1886);  2  Cliamb.,  Ev.,  §§  1439v 
1440,  n.  r. 

8. 'Mahan  v. '  Sefatoeder,  236  Til.  392,  86 
N.  E.  97  (1908);  Boylan  v.  McMillan,  187 
Iowa  142,  114  N.  W.  630  (1908)  ;  Hutchinson 
V.  Nay,  183  Mass.  355,  67  X.  E.  601  (1903) ; 
New  York  Life  Ins.  Co.  v.  Rankin  (Mo.), 
162  Fed.  103  (1908) ;  Tennant  v.  Dudley,  144 
N.  Y.  504,  39  N.  E.  644  (1895);  Schiavone 
T.  CallahAD,  102  N.  Y.  Supp.  538,  52  Misc. 


654  ( 1907 )  ;  Sherer  v.  Piper,  26  Ohio  St.  476 
(1875);  Richards  v.  Noyes,  44  Wis.  609 
(1878);  WoBt  y.  Smith,  101  U.  S.  263,.  25 
L.  ed.  809  (1879) ;  2  Chamb.,  Ev.,  §  1440,  n. 
2. 

4.  Stranah^n  t.  East  H«ddam,  1 1  Conn.  507 
(1836)  ;  0*Brie«  v.  New  York  City  Ry.  Co., 
105  N;  Y.  Supp.  238,  55  Mise.  228  (1907); 
Gehm.  v.  People,  87  111.  App.  158  (1809). 

5.  White  y.  Old  Dominion  S.  S.  Co.,  wpra; 
West  v.  Smith,  aupra.  The  offer  cannot,  for 
example,  be  need  to  impeach  the  derlanuit 
as  «  witness  by  evidehoe  of  it  as  heimz  ft 
statement  contradictory  of  his  present  testi- 
mony. Walbridjre  v.  Barrett,  118  Mich.  433. 
76  N.  W.  973  (1898) :  Neal  y.  Thornton,  67 
Vt.  221,  31  Atl.  296  (1894). 
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offei^.^     Docnm^t^  prised  for  use'  in   n^otiations  for  k  camproouise 
<^imot  be  givefi  in:  evidence  wiietlier  executed  df  not.**  ..... 

§  575.  [Offers  of  Compromise];  Concessions  of  Liability  Received;  Accicpted 
(tSt^J-^^K  HnfitatiotTflpWir^tbei^Ife  fe  4Htit^^  addii'  sta  th^^fifer'6f  conipitomise 
is  acierpted,  no  further  obje<Mion  exists  to  provilig  the  fact  or  the  terms  **df 
such'  offer,  the  fact  of  its-  having  been  accepted,^  or  as  to  any  conditions  at- 
taching to  the  acceptance,^®  or  any  ^ther  relevant  fact  relating  to  liie  exist- 
ence of  a' contract  for  settlemlent.^^  -  -  >        ^      . 

Incidental  Admissions  o'f  IJabilityl — It  is  at  all 'times  possible  for  a 
party,**  even  during  tbe  progress  of '  compromise  tlej^tiations,*^  to  make  a 
distinct  admission  of  liabiirtv,**'or  one  by  implication,*'^' as  well  as  a  specific 
admission  of  an  individual  fact.***    Such  a  dediration  is  at  once  competent.*^ 

Diability  Assumed, —  Where  negotiatiorts  for  the  settlement  or  adjustment 
of  a  claim  are  conducted  without  denial  of  liability-  on  the  part  of  the  debtor 
expressied  or^  impliled,  tbe  existence  and  scope  of  the  hegotiations  are  intelligible 
only  upon  the  theor\'  that  the  liability  itself  was  assumed  by  both  parties  to 
exist.**  For  example,  aJliqijJ4rit^  ,9iA>»'»S[*^F*^^*  rdjSM^^  l]jP-,ai^,to  what  is 
the  amount. properly  due,*®  or  as  to  what  ar^  the  best  terms  of  payment  which 
will  be  conceded  by  the  creditor,.^®  whether  ^ome  collateral,  indulgence  will  be 


S.  SteiTctt    V.    Metropolitan  '8t.   Hy.    (  «; 
225  Mo,  JM),   123  8.  W.  S77    (19.<QU   Roomv 
V.  Robinson.  9()  X.   Y.   Rupp.   1055,  90   Api>. 
Div   143  (HK)4);'2  ChamK ,  Ev.,  §'l44i. 

7.  2  qhamberlayne,  Evidence,  §§  .  1-U2- 
1444. 

8.  Miller  v.  Campbell  Conunifisipn  Co.^^  13 
Okl.  75,  14  Pac.  607  (1903)*;  2  Chamb.,  Ev., 
§1442,  n.  I.    .,..,,      ,         ,/ 

9.  Harman  v.  Vanhattan,.  2  Vern.  .  7 17 
(1716). 

10.  Internationalr  ««i(L»  H  f^^^  v^  Hag<«dHle. 
67  Tex.  24,  2  S.  W.  516   (1886).  ' 

11.  Stuht  V.  Swee8y,,48  Neb  767,  67  N.  VV. 
748  (18»6)J  Pymv.  Pym,  118  \Vi8.  662,  96 
N.  W.  429  i  1903) ;  2  Chamb.,  Ev.,  §  1442,  n. 
4.  A  .  Mtrtrter  rule. —  It  has,  fjowever,  alj*o 
been,  held  that  npt  ui^til  the  coqtr^ct  for  a 
tfettlement  has  actually.  Ijee^.  carried  out 
into  an  accord  and  satisfaction  does  the  rule 
excliwliii^  a  eompremise  otfer  cease  to  ap^ly. 
Rideout  v.  XewW  17  N.  H.  74.  (1S4^): 
Tennant  y.  DudJic»j,  supra.  .    , 

12.  Tenhet  y  .Atlantic  , Coast,  TJi;j,e  R.,.Co., 
«2  R.  C.  465,  64  R.  E.  232    (1909)... 

13.  Hartford,  Bridge  v.  Granger,  A  Q^n. 
142  ( ^822 ).v  Hudson fv.  VVilliaais  (Del  1908). 
72  Atl.  985. 

14.  Story  v.  Nidiffer,  146  Cal.  549.  80 
Pac.  692  (1905) ;  Teasley  t.  Bradley,  110  Ga. 


.  .-.  ,i5  R.E.  7«2  (1900);  JHyde  v.  Stone,  7 
.  <Mia.  iX..  Y.)  3^4  (1831);  2  Chamb.,  Ev., 
§    1443,  n.  4. 

15.  Hopkins  V.  Rodgers,  91  N.  Y.  Supp. 
7^9  (1906)  ;  MaBon  t.  Agricultural  Ins.  Co- 
ISO  Mo.  App,  1.7,.  129  S.  W.  472  (1910)^  2 
Chamb..  §  1443,  n.  5. 

.    16.  Infra,  §§  578,«*  »eg.;  2  Chamb.,,Ev^  §§ 
14,'>1  et  aeq. 

17.  Paris  v.  Waddell,  1^9  ^o.  App.  288,  123 
S.  \V.  79  (1909) ;  Bfirtlett  v.  Tarbox,  1  Keyes 
(X.  Y.)  495,  1  Abb.  Dec.  120  (1864);*  2 
Chamb.,  Ev.,  1443,  n.  7.  For  e?(ample.  an 
offer  to  retract  a  libellouH  statement  cannot 
be,  treated  as  an  offer  gf  compromise.  Dal- 
ziel  V.  Press  Pub.  CV)..  102  X.  Y.  Supp.  909^  62 
Mi8Cr207  (1906). 

18.  Kutcher  v.  Love,  10  Colo.  §42.  36  Pac. 
162  (1894):.  Armour  v  Gaffey^  165  N.  X- 
630,  .59  X.  E.  1118    (1901). 

.19.  Price  V,  Bauer,  108  N.  Y.  428.  15  N. 
E.  695,  2  Am.  St.  Rep.  454  (188^)  ;  Kahri  v. 
Traders'  Ins.  Co.,,  4  Wyo.  419,.  34  Pac  ^059, 
62  Am,  St.  Bep>  47  (1893) ;  2  Chamb.,  Ev.,  § 
1444,  n.  2. 

20.  Teasley  v.  Bradley,  awpra;  Snow  v. 
BatchfBlder,  8  Cush,  ^(Ma9s.^>.  51.^  (1^|^? 
pergiiJ*on,v.  Davidpon,  147  M9.  6^4,  49.  P.  \y. 
^jii  tl399)v  Bartl^tt  v,  Jjarbox,  supra;  2 
Chamb,,  Ev.,  §  1444,  n.  3.* 
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afforded  tke  declarant  other  than  as  to  time  of  pajment,^^  the  evidence  of  acts 
or  statements  of  the  debtor  made  or  done  under  such  cireumstanoes  will  be 
competent  as  admissions.^^ 

§  576.  [Offersof  Compromise] ;  By  Whom  Compromise  (Wear  llay  be  Made;  fkiB- 
tilf.^^ —  The  peace  offer  may  have  been  made  by  a  plaintiff  who  agrees  to 
accept  a  payment  of  money  or  other  act  in  discharge  of  his  claim,  not  as  con- 
stituting a  measure  of  his  true  demand,  but  as  a  concession  made  as  an  iu* 
ducement  for  the  purpose  of  obtaining  an  adjustment.^^  If  his  offer  be  refused, 
he  is  entitled  to  insist  that  he  shall  not  be  prejudiced  by  having  made  it.^ 
Xor  should  he  be  permitted  to  suffer  from  having  intimated  a  willingness  to 
consider  a  peace-offer  if  his  adversary  should  see  fit  to  make  one.^^ 

Defendant —  The  typical  peace-offer  is  perhaps  more  frequently  nsude  by 
the  debtor  than  by  the  creditor,  by  the  defendant,  than  by  the  plaintiff.^^  Such 
an  offer  will  be  denied  all  evidentiary  force  as  an  admission.^^ 

A<jenL —  An  offer  of  compromise,  in  the  sense  of  a  peaoe-offer,  n^aj  be  made 
by  an  agent  on  behalf  of  his  principal. ^^ 

§  877.  [Offers  of  Compromise] ;  Independent  Belenaoy.^o —  An  offer  of  com- 
promise may  be  independently  relevant.**  Such  an  offer  may  render  a  relevant 
reply  intelligible.**  It  may  serve  to  transfer  the  obligation  of  paying  costs 
after  is  was  made.^*  An  otherwise  unexplained  lapse  of  time  may  be  aceounted 
for  in  this  wav.*"*  Mental  states  other  than  consciousness  of  Habilitv  mav  be 
established  in  the  same  way.*^     Composite  facts  such  as  waiver,*®  good  faith 

21.  Uassett  v.  Shares,  63  Conn.  39,  27  Atl.  139  App.  Div.  217    (1910)  ;  2  Chamb.,  Ev, 

421    (1893);   Wallace  v.  Hassey,  63  Pa.  24  §  1447,  n    1. 

(1869) ;  2  Chamb.,  Ev.,  §  1444,  n.  4.  88.  Georgia  By.  &  Electric  Co.  v   Wallace 

St    Louis  ft  S.  F.  R.  Co.  v.  Stone,  78  ft  Co.,   122  Ga.  547,  50  S.   £.  478    (1905); 


Kan   505.  97  Pac.  471   (1008) :  Tapp  v.  Dib-  Grebenstein  v.  Stone  ft  Webster  Engineering 

rell.  134  X.  (\  546.  47  S.  E.  51  (1904).  Corp..  206  Mass.  431,  91  N.  E,  411    (1910). 

83.  2  Chamberlayne,  Evidence,  §§  1445-  89.  Beattie  v.  McMuUen,  Weland  ft  Mo- 
1449  Dermott,  82  Conn.  484,  74  Atl.  767   (1909); 

84.  South  Covington  ft  C.  St.  Ry  Co.  v.  Larsen  v.  City  of  Ledro-Woolley,  49  Wash. 
McHugh,  26  Ky.  L  Rep  1112,  77  S.  W.  202  134,  94  Pac.  938  (1908);  2  Chamb..  Ev.,  § 
(1903);  City  of  San  Antonio  v.  Stevens  1448.  Explanation  Permitted  — See  2 
(Te.\   Civ.  App    1910),  126  S.  W.  666.  Chamb,  Ev.,  §  1449 

85.  Fox  V.  Barrett.   117   Mich.   162.  75  X.  80.  2  Chamberlayne.  Evidence,  §  1450 

W.  440   (1898)  :  Tennant  v.  Dudley,  144  N.  SI.  Western  Union  Telegraph  Co  r.  Stnbbs 

Y.  504,  39  X   E.  644  (1996);  2  Chamb.,  Ev ,  (Tex.   Civ    App.    1906),  94   S.    W.    1083;   2 

S   1445,  n.   2.  Chamb.,  Ev.,  §  14.50. 

86.  Pentz  v.  Pennsylvania  F.  Ins.  Co,  92  88.  Lucas  v.  Parsons,  27  Ga.  593  (1859). 
Md    444,  48  Atl.   139    1 1900)  ;    Edwards  V.  88.  Brown  v.  People,  3  Colo.   115    (l«76K 
Watertown,   13  X.  V.  Supp.  30ft    (1891);  2  84.  Jones  v.  Foxall.  15  Beav.  .3ft8   (1852) 
Chamb.,  Ev ,  §  144.).  n.  3.    Object  other  than  85.  Cross  v.  Kistler.  14  Colo.  571,  23  Pac 
to  buy  peace.     See  Daniels  v  Woonsocket.  11  903   (1890) 

R    I  4  (1874) ;  2  Chamb..  Ev..  §  1446.  86.  Gould  v.  Dwelling^House  Ins.  Co.,  134 

87.  Acker,  ^ferrail  ft  Condit  Co  v.  McGaw.  Pa.  570,  19  Atl.  793,  19  Am.  St.  Rep.  717 
106  Md.  536,  68  Atl.  17  (19071 ;  Union  Bank  (1890). 

tif  Brooklyn  v.  Deshel,  123  X.  Y.  Supp.  585, 


443 


Specifig  Admissions. 
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in  advancing  a  claim,^^  allegiBg  a  defense'®  or  the  like^*  in  which  a  relevant 
mental  state  forms  an  important  element,  stand  in  the  same,  position. 

§  878.  [Offers  of  Compromise] ;  Specific  Admissions.^*^ — Statements  of  a  party 
asserting  the  existence  of  facts  other  than  liability  are  not  within  the  rule  which 
rejects  offers  of  compromise  and  are,  therefore,  so  far  as  relevant,*^  received. 
Unlike  the  concessions  of  liability  implied  in  an  offer  of  compromise,  such  state- 
ments are  in  the  great  proportion  of  instances,  made  as  and  because  the  actual 
facts  are  believed  to' be  as  they  are  asserted  to  be.^^  They  are  therefore  received 
in  evidence  as  admissions  either  by  statement  **  or  conduct.** 

Connection  ]Mth  Compromise  Negolialions. —  That  assertions  of  this  nature 
were  made  in  the  course  of  treaties  for  peace  *'  does  not  conclusively  establish 
their  unavailability  as  evidence.  That  the  specific  admission  of  a  separate  fact 
was  given  at  an  iixterview  held  for  the  purpose  of  effecting  a  compromise  settle- 
ment,** furnishes  no  ground  for  its  rejection.  The  admission  of  any  distinct 
fact,  made  eo  nomine,  is  competent,*^  though  made  in  course  of  proceedings 
for  a  compromise.*^  That  such  admissions  of  independent  facts  are  connected, 
to  some  extent,  with  compromise  negotiations,*^  may  always  be  brought  to  the 
attention  of  the  tribunal  as  bearing  on  probative  force. 

§  579.  [Offers  of  Compromise] ;  What  offers  are  for  Peaoe.'^ —  The  vital  ques- 
tion in  every  such  connection  is  one  of  intention  **  or,  more  properly  speaking, 

45.  State  v.  Lavin,  80  iowa  555,  46  N.  W. 
553  ( ISUO) ;  Snow  t.  Batchelder,  nu^m;  Bart- 
lett  T.  Tarbox*  avpra;  2  Chamb.,  Ev.,  §  1452, 
n.  1. 

46.  Akera  t.  Demond,  103  Mass.  31 H 
( 1860) ;  WaMiL  V.  Bumliam,  68  N.  H.  53,  44 
Atl.  603    (1896). 


S7.  Anderson  v.  Robinaon,  73  Qa.  644 
(1884);  Whitney  Wagon  Works  vi  Moore,  61 
Vt.  230,  17  Atl.  1007  ( 1888) ;  2  Chamb.,  Ev , 
5  1450,  n.  7.  The  courts  of  Xeu>  York  omrry 
immunity  for  compromise  offetv  so  far  as  to 
deem  them  immaterial  in  this  connection 
also.  York  t.  Conde,  20  X.  Y  8upp.  961, 
«6  Hun  316   (1892). 

36.  List's  Ex'x  y.  List,  26  Kj.  L.  Rep. 
«91,  82  S.  W.  446    ( 1904) . 

39.  Watson  v.  Reed,  129  Ala.  388.  29  So. 
837  (1900);  Butler  Ballast  Co  v.  Hoshaw, 
U  HI    App.  68   (1900)    (interent  in  result). 

40.  2  Chamberlayne,  Evidence.  §§  .  1451- 
1455 

41.  Pentz  V.  Pennsylvania  F.  las.  Co.,  stcpra. 
48.  Kose   V.    Rose.    112   Cal.   .341.   44    Pac. 

6.58  (1806):  Domm  v.  Tlollenbeck,  142  HI 
App.  439  (1908):  Dargin  v  SomerR,  117 
MsMi.  55  (1875)  :  Hess  v.  Van  Auken,  32  K. 
Y.  fsipp.  126.  11  Misc.  422  (1S95);  White 
V.  Old  Dominion  S.  S.  Co.,  supra;  2  Chamb., 
Ev.,  §  1451.  n   3. 

43.  Perkins  v.  Concord  R.  Co..  44  K.  H 
223  (1862).  • 

44.  Qrtmes  v.  Keene,  52  N  H.  330  ( 1872) 
^.  however.  KierstesMi  v.  Brown,. ^3  Neb; 
595.  .37  N.  W  471  (1888) ;  Boylan  v  McMil- 
lan, 137  Iowa  142,  114  N.  \V.  630  (1908). 


47.  Hartford  Bridge  Co.  v.  Granger,  aupra. 

48.  Kutcher  v.  Love,  atipra.  Subsequent 
admieeions  made  independently  of  compromise 
offers  are  competent  beyond  question.  Akers 
V.  Kirke,  91  Ga.  590,  18  S.  E.  366  (1893); 
Cole  v.  Cole,  33  Me.  542  (1852).  An  abso- 
lutely independent  fact,  though  evidenced  by 
statements,  is  competent.  Sasser  v.  Sasser, 
73  GH.  275  (.1884). 

49.  Hos»e  v.  Rose.. supra;  Patrick  v.  Crowe, 
15  Colo.  5^,  25  Pac.  985  (1890)  ;  2  Chamb., 
Ev..  §  1453,  a.  2.  As<  to  statements  partly 
incompetent,  see  Beaudette  v.  Gagne.  87  Me. 
534.  3.3  Atl.  23  (1895):  Pelton  v.  Schmidt. 
104  Mich  345,  62  X.  W.  552.  53  Am.  St.  Rep. 
462  (1895):  2  Cbamb.,  Ev.,  §  1454,  n.  2. 
Treaties  for  peace  assisted. —  See  2  Chamb., 
£v,.  §  1455,  and  cases  cited-. 

50,.  2  Chamberlayne,  Evidence,  §§  1456- 
1462.  ,     . 

5L  Hsntford  -Bridga  ▼.  Qntiigeiv  4  Conn* 
142    (1822);   Colburn  v.  Groton,  66  N.  H. 
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any  similar  phrase  ^^  wilt  be  construed  as  constituting  an  express  reservation 
from  the  declarant's  statement  or  offer  of  any  probative  quality  as  an  admission. 

The  rule  is  the  same  in  Canada.^® 
§  581.  [Offers  of  Compromiie] ;  Seasons  for  the  Evle;  Value  of  Peaoe.^^— 

Prominent  among  the  reasons  which  have  been  regarded  as  justifying  the  rule 
of  procedure  rejecting  concessions  of  liability  made  by  way  of  compromise  *^ 
is  the  undoubtedly  correct  proposition  that  it  is  good  public  policy  to  adjust  dif- 
ferences by  mutual  concessions.**  It  has  been  felt  that  the  attainment  of  so 
desirable  an  end  ought  not  to  be  rendered  difficult,  if  not  impossible,  by  knowl- 
edge on  the  part  of  the  conceding  litigant  that,  should  the  negotiations  fail, 
he  may  be  penalized  by  having  his  concessions  used  against  him  on  any  subse- 
quent litigation  as  constituting  his  admissions. ^^ 


335    (18S9)  ;  Re  River  Steamer  Co.,  L.  R.  6 
Ch.  App.  S22  (1871). 

79.  Jardine  t.  Shoridan,  2  C.  4&  K.  24 
(1S46).  i^ee  also  2  Chamb.,  Et.,  §§  1465, 
1466,  1467. 

80.  Stewart  v.  Muirhead,  20  N.  Pr.  273 
(1890) ;  Pirie  v.  Wyld.  11  Ont.  422  (1886) ; 
2  Chamb.,  Ev..  1468.  n.  1. 

81.  2  Chamberlayne,  Evidence,  §{  1468- 
1471. 


88.  Colburn  v.  Oroton,  66  X.  H.  151,  28 
Atl.  05  (1880) ;  Lee  v.  Prudential  Life  Im. 
Co.,  206  MaM.  440,  92  S.  E.  700  (1010). 

8S.  Harrington  v.  Lincoln,  4  Gray  (Mass.) 
563  (1855):  Perkins  v.  Concord  R.  Co..  44 
N.  H.  223  1 1862)  :  2  Chamb.,  EV.,  §  1460,  n.  2. 

84.  West  T.  Smith,  101  U.  S.  263,  25  L.  ed 
800  (1870).    Fvt  a  discussion  of  the  reason 
that  the  jury  may  be  misled,  and  the  value  of 
the  rule^  see  2  Chamb.,  Ev.,  §§  1470,  1471. 


CHAPTBS  XXI. 


CONFESSIOXa 

Confessions,  582. 

Requisites  of  admissibility,  588. 

Misleading  inducements,  584.  t 

hope  and  fear;  how  mental  state  is  estahluhed 
subjective  considerations,  585. 
object  ire  considerations ;  hope,  586, 
assumption  of  continuance,  587. 

physical  or  mental  discomfort,  688. 

pain,  589. 

threats,  590. 

moral  or  religious,  591. 

who  are  persons  in  authority,  592. 

effect  of  arrest,  5'93. 

effect  of  suspicion,  594. 

deception,  595. 

illegality,  596. 
Self-incrimination;  history  of  doctrine,  597. 

"  n€mo  tenetur  se  ipsum  accusare  ";  present  rule  stated,  598. 

procedure  and  reason,  599. 

knowledge  and  waiver,  600. 
preliminary  hearings,  601.» 
Duress,  602. 

Form  o/  confessions,  603. 
Independent  relevancy,  604. 
Introduction  of  confession  into  evidence;  hearing  on  voir  dire,  605, 

hearing  of  the  jury,  606. 

leaving  question  to  the  jury,  607. 
Prolatire  forre;  infrmative  considerations,  608. 

judicial  confessions,  609. 

corroboration  required,  610. 

a  question  for  the  jury,  611. 

judicial  views,  61 2. 

specific  admissions,  613. 

/o  tr^om  exfrajudicial  confession  is  made,  614^ 

IdmuiurfttrftV^  detail,  615. 

The  evolution  of  reason,  616. 
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§  682.  Confessions.^ — "  There  is  no  branch  of  the  law  of  evidence  in  such 
inextricable  confusion  as  that  relative  to  confessions."  ^  The  general  rule  that 
a  confession,  a  statement  bv  one  accused  of  crime  dirfectlv  or  bv  necessary  in- 
ference  admitting  his  guilt,  is  receivable  in  evidence,  provided  it  complies  with 
certain  requirements  of  procedm'^^  ^^^  ^upe^ioned  in  anv  quarter."*  The 
difficulty  with  regard  to  the  matter  is,  in  large  measure  due  to  the  fact  that  an 
attempt  is  being  made,  in  this  connection,  on  certain  alleged  grounds  of  public 
policy,  rigidly  to  maintain  rules  of  procedure,  as  matters  of  substantive  law, 
which  are  hard  to  sustain  in  point  of  reason.  Just  hei^  has  been,  as  it  wei-e.  a 
fierce  struggle  in  the  law  of  evidence  between  the  formalism  of  the  past  and  the 
rationalism  of  the  future.  Here,  the  influence  of  formal  though  still  com- 
paratively recent,^  procedure  in  the  law  of  evidence  reaches  its  highest  point,  as 
nowhere  else  in  this  branch  of  the  law,  not  even  in  respect  to  the  Irearsay  anom- 
aly *^  is  definite  determinable  force  accoi'ded  the  existeuct*  of  certain  facts,  en- 
tirely regardless  of  their  logical  eflFect."  While  a  certain  procedural  resem- 
blance to  offers  of  compromise  ^  is,  as  is  elsewhere  more  fully  noticed  *  distinctly 
observable,  the  rules  governing  confessions  are  nevertheless  essentially  unique 
and  comparatively  unrelated  to  other  regulations  of  procedure.  Procedural 
rules  controlling  confessions  are  in  main  two;  —  one  afiirmative,  the  other 
negative.  The  affirmative  rule  may  be  thus  stated:  An  incriminating  state- 
ment,^ directly  suggesting  guilt  of  the  crime  charged,  certain  *"  adid  complete  ^^ 
in  itself,  made  by  a  defendant  in  a  criminal  proceeding  ^^  or  \^\'  some  one  en- 
titled, under  the  rules  of  substantive  law,  to  affect  him  by  declarations,^'*  is 
admissible  against  such  a  defendant;' — provided  that  sUch  a  declaration  is 
voluntary.  ^^    -Each  of  these'  requirements  is  one  of  procedure,  and  enforced 

1.  2  Chamber layne,   Evidence,  §   1472. 

2.  State  V.  Patertion,  73  Mo.  (505,  705 
(1881),  per  Sherwood,  C.  J. 

8.  Steph.  Dig.  **  Evidence "  (Mays  Ed. 
1877),  72.  See  also,  1  Greenl.  Ev.  (rith  Ed.) 
§§  219  et  seq.;  2  Ben.  &  Heard  Lead.  Crim. 
Cas.  (2d  Ed.)  484,  630;  2  Russ.  Crimes  (8th 
Ed.)  824;  1  VVhart.  Crim.  Law  (17th  Ed,) 
§  683.''  U.  IS.  V.  f^tone,  8  F^.  234,  262 
(1881),  per  Hamn)ond,  J. 

4.  People  V.  IJede f.  110  X.  Y.  Suppl.  750, 
125  App.  Div.  800  (1»0K):  People  v.  JRogers, 
192  X.  Y.  331,  85  X.  E.  13.-)   (1908).' 

5.  Early  views. —  Wliile  the  procedural 
rufefl  relating  to  confessions  are,  at  the  pres- 
ent day,  radical  and  enforced  with  peculiar 
s^ingency.  it  can  scarcely  he  said  that  they 
are  of  much  antiquity  in  the  law  of  England. 
Early  cases  contain  no  reference  to  any  set- 
tled rule  that  a  confession  influenced  hv  hope, 
fear  or  duress  is  to  l)e  rejected.  '  Incriminat- 
ing statements  extorted  from  the  declarant 
even  by  the  use  of  the  rack  or  other  instru- 


ments of  torture  are  freely  received  without 
objection.  Pain's  Trial,  10  How.  St.  Tr.  754 
(1690)  (Scotlanci) ;  Tongas  Trial,  6  How.  St. 
Tr.  259  (1664)  (threatened  with  the  rack)  ; 
Judicial  Use  of  Torture,  by  4-  Lawrence  Lo- 
well, 11  Harv.  L.  Review,  29.1  (1898).  Con- 
fessions  as  evidence.  See  note.  Bender  Ed., 
103  N.  Y.  587.  Admissibility  of  confessions 
in  criminal  cases.  See  note,  Bender  Ed.,  121 
X.  Y.  280.  Admi>»jnf>Uity  of  confessions.  See 
note.  Bender  Ed.,  169  X.  Y.  346,  362. 

6.  §§  837  et  aeq. 

7.  §§  574  et  seq, 

8.  §  608. 

9.  §  583.. 
10.-§  .583. 
11.  §  .'>83. 
18.  §  583. 

13.  §§  538  et  >aeq. 

14.  §§  583  et  seq.    Nothing  about  this  rule 
can   he  said   to  l»e  remarkable.     That   which 
calls  for  comment,  not  unmixed  with  snTprine 
are  the  addifriOtial  pcocedural  rules  of  rei&r- 
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with  much  stringenc}*.  '  The  negative  rule  is  to  the*  effect  that  no  confession  not 
voluntarj^  will  be  received  in  evidence.  Strangely  enough,  it  is  apparently 
deemed  an  equivalent  statement  of  the  negative  portion  of  the  rule  to  say  that : 
Any  inducement  operating  on  th^  pi(;i(l  b(j:  waj-  of  feaj;  or  Jxpjj^^  ^how^vec  j^light, 
any  promise  or  threat  whatever,  if  held 'out  by  a.  person  in  authority  over 
criminal  proceedings  and  relating  to  some  benefit  or  injury  in  connection  with 
such  proceedings,  suffice  to  exclude  a  confession  so  induced.  ^^ 

§  583.  [Confessions];  E^qnisite^  of  Admissibility.^^ — As  seen  in  connection 
with  the  rule  of  procedure  permitting  the  receipt  of  confessions  of  guilt,*^  it 
is  essential  to  the  admissibility  of  such  confession  that  it  should  (a)  have  been 
a  declaration  made  by  a  party  accused  of  the  crime  involved  in  the  proceedings 
or  by  some  one  legally  entitled  to  speak  for  him,  (b)  be  incriminating,  (c) 
cei-tainv  (d)  complete  in  itself  and',  above  all,  (e)  the  voluntary  act  of  the  de- 
clarant. It  may  be  convenient  briefly  to  consider  the  requisites  for  admis* 
sibilitv  in  this  order. 

The  confession  must  in  the  first  place  be  made  by  the  defendant  in  the  case 
on  trial  ^**  ami  the  admission  of  a  third  person  is  not  available  to  thel  defendant 
as  a  confession  of  the  former.** 

It  must  iilso  he  incriminating  in  the  sense  of  admitting  liability  ^  and  it  is 
not  enough  that  it  admits  the  overt  act  and  at  the  same  time  sets  up  a  justifica^ 
tion.^*  This  is  the  distinction  between  a  confession  and  an  admission  as  the 
word  admiasiqn  may  be  properly  applied  to  any  admission  of  a  relevant  fact 
while  confession  is  confined  to  an  admission  of  criminal  liabilitv,^^ 

The  confession  must  be  sufficentiv  certain  ttf  identifv  the  crime  and  the 
criminal  but  need  not  in  terms  state  the  time  and  place  to  which  it  refers.^'** 

The  confession  must,  also  l)e.com|dete  in  itaelf  aj^id  th.e  entire  statement  must 
be  put  in' evidence  in  justice  to  the  defendant  a«  well  as  to  the  go^-^ernment." 

tion  which  cluster  as  it  were,  about  tUU  plain  1061    (1007).  ciPinff  1  Oreenleaf  on  Evid.,  § 

fundamental  rule  of  admistBibility  and  seem/at  170. 

time:*,  prai-ticallv  to  obscure  and  f^^n  nullify  21.  Powell   v.   State.    101    Oa.   ft,  20   S.  E, 

it.    '               "                               I         ,       -  300    (1S07)    (murder):   State  v.  Cadotte,   17 

15.  Hartley  V.  People.  1.56  [11.  234;  4ft  K.  K.  Mont.    31.).  42    Pac.    8.57     ( 180.5  n    Folds   v. 
H.31  1189.5).'                                                      •  .-  State,  123  Oa.  167,  r>l  S.  E.  30.5   (1905)    (ac- 

16.  2  Chambetrlayne,    Evidenee,  •  §§     Ut.3-  cidenti.. 

1482,                         ■     -               •  20.  Ore^an.-^FijKte  v.   Porter,  32  Or.   135, 

17.  $  583.              •■   -  40  Vnc.  064   (1897).             -    • 

18.  l.rt*-p  V.  Statt<.'  1^.5  (^.  .55,  93  S.  F..  28.  Cook  v.  State  (Oa.  1006),  53  S.  E.  104, 
1038  (1906)    ^(rOnrtpinun*)-.'  Campos  V.  "State  124  Oa.  6.53. 

iTev.  Cr.   App.   1006),  97   S.  W.  IW.  «4;  DavU  v.  State  (Alt.  1010),  .52  So.  089. 

Id.  State  V.   Bailey    (Kan.   IWWV.  87  Pac.  ">All  pwrts  of  the  confession,  inculpatory  or 

l«fl:  St<lt<k  V.  %T*fi1nino!fe   ^f>r.  Ifl06>v  97  Fac.  exculpatory,    nhirtuld    l)e  .wei<>^ied    together.^ 

■^24  f<fpMfV/  in  80  Vh('.  4*1    '1007)1.             •  State  v.  McDonnell,  82  Vt.  401.  .5.32    (I860). 

SO.  Pil^m  V.  State  (Tex.  Cr.  App.  lOlOV.  .Admission  partial.— A  distinct  adtnimfon 

128  R.  \\.  128.     -*  A  ftuffession-  in  iti*  legal  of  guilt  contained  inr  a  letter  which  hns  be^a 

Henae  means   an   ackncywledgment .  of   ^riit.'*  torn-  is  admissthlie  in  evidence  a8  the  rule 

See  McCann  v.  People,  226  III.  562,  80  X.  E.  iltat'the  whole  inatnimeiit' muat  be  read  raita^ 
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Only  a  vojuntary  statement  by  the  accused  is  admissible  ^  and  this  means 
that  the  statement  must  be  free  and  uninfluenced  bv  inducement,  threat  or 
undue  influence.-*^ . 


§  584.  [Confessions] ;  Misleading;  Inducements.^^ —  In  general,  what  is  meant 

by  saying  that  a  confession  is  "  involuntary  •'  is  that  it  has  been  induced  by 
the  hope  of  receiving  some  bcuetit  ^"^  or  by  the  fear  of  suffering  some  injury  -'* 
in  connection  with  pending  proceedings  *"  which  has  been  held  out  to  the 
declarant  by  a  person  in  authority  *^^  uver  the  course  uf  the  investigation.^* 

The  well  recognized  misleading  motives  under  the  inriucuce  of  which  pro- 
ceilure  anticipates  danger  to  judicial  administration  under  certain  circum- 
stances, are  hope  imd  fear.  The  risk  run  by  a  tribunal  in  relying  upon  in- 
criminating statements  :iO  induced  has  found  judicial  expression  of  great 
frequency  and  clearness.  *'  It  is  not  because  the  law  is  afraid  of  having  truth 
elicited,"  said  Air.  Justice  Williams,^*^  *'  that  these  confessions  are  excluded, 
but  l)ecause  the  law  is  jeulous  of  not  having  the  truth."  ^^ 

The  degree  of  fear,  assuming  it  to  be  sutticient  to  aifect  the  truthfulness  of 
the  statement,'*^  is  not  material,  so  far  as  the  exclHsion  of  the  statement  is 
concerned,  if  the  fear  has  been  applied  in  connection  with  the  proceedings  by 

To  have  the  effect  of  rejecting  a  statement  in- 


:iG 


some  person  in  authority. 


be  taken  with  some  qualiflcatioiw  and  a  party 
may  always  offer  a  dittinet  and  i»everable  por- 
tion of  a  writing  in  evidence  leaving  to  the 
other  party  the  right  to  put  in  the  other 
portions  which  he  claims  qualify  it.  State 
V.  Corpening,  loT  X.  C.  6iK  73  S  E.  214, 
38  L.   R.  A.    fX.  S.)    1130    (1911) 

25.  Sims  V.  SUte  (Fla.  lUIO).  52  So  108. 
*"  A  confession  is  a  voluntary  admission  of 
guilt."  Ransom  v.  State,  2  Ga.  App.  826, 
59  S.  E  101  11007);  Riley  v.  State,  1  Ga 
App.  651,  57  S    E.  1031   (1907). 

Confession. —  A  confession  not  shown  to  be 
voluntary  is  not  admissible  even  to  impeach 
the  defendant  when  he  testifies.  Jones  v. 
State,  *M  Xeb.  151.  U\)  S.  \\.  327.  A  con- 
fession not  shown  to  be  voluntary  ia  not  ad- 
missible  at  the  trial  of  a  prosecution  for 
perjury  committed  at  the  trial  of  the  crime  to 
which  the  confession  pertained.  MurflT  v. 
State  (Tex.  Crim  App),  172  S.  W.  23fi 
Confession  made  by  a  man  overcome  with 
heat  to  a  sheriff  who  is  taking  care  of  him 
is  voluntary  and  admissible  in  evidence. 
Shelleuberger  v.  State,  97  Neb.  408,  150  N 
W.  643,  L.  R.  A.  1015  C  1163   (1015) 

M.  A  confession  is  not  admisaihie  when 
made  by  one  charged  with  murder  who  is 
aiek  and  in  fear  of  being  lynched  and  is  ap- 
proached by  a  newspaper  man  who  aaya  he  ia  a 


Spiritualist  and  can  look  into  his  heart  and 
see  the  crime  he  has  committed.  Tliia  ia 
more  than  fear  induced  by  a  threat  of  punixh- 
ment  after  death.  Johnson  v.  State,  107 
Mi«fs  106,  6a  So.  218,  51  L.  R.  A.  (N.  S.) 
1183   (1914). 

27.  2  Chamberlayne,  Evidence,  §|  1483- 
1493. 

28.  Com.  V.  Flood,  162  Maaa.  529  (1890)  ; 
Colburn  v.  Groton,  66  N.  H.  151  (1889) ;  Peo- 
ple V   Cassidy,  14  N.  Y.  Suppl.  349  (1801). 

28.  §§  585  et  seq. 

80.  §  590. 

81.  §§  592  et  9€q. 

32.  State  v.  Brooks,  220  Mo.  74,  119  S.  W. 
353   (1909). 

88.  R.  V.  Mansfield,  14  Cox  Cr.  639  (1881). 

84.  **  The  reason  for  the  rule  excluding  in- 
voluntary confession  ia  not  based  on  the 
thought  that  truth  thus  obtained  would  not 
be  acceptable,  but  becauae  confeasiona  tkua 
obtained  are  unreliable."  State  v.  Novmk, 
109  Iowa  717,  79  X   W.  465  (1899). 

86.  Stephen  v  State,  11  Ga.  225  (1852). 

86.  Fear  inspired  by  other  oavset  than 
threats  of  those  in  authority  will  not  consti- 
tute a  falsifying  inducement.  Com  v  Snith, 
no  Maaa.  305  (1876).  It  may  consUtate 
dureaa     §§  1558  et  •eq 
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Hope  and  Fear. 


§§  585,  586 


duced  by  it,  tlie  fear  in  question  mudt  appear  to  have  been  an  alarming  ingredi* 
ent  added  to  the  natural  eifect  of  the  accusation,*^  arrest  for  crime,***  and 
normal  apprehension  of  punishment.**^ 


686.  Misleading  Inducements;  Hope  and  Fear;  How  Mental  State  is  Estab- 
Ushed;  Subjective  Considerations.^" —  To  decide  this  issue  it  is  necessary  to  de- 
termine the  mental  state  qf  the  accused.  Such  an  inquirj'  will  divide  itself, 
roughly,  into  three  main  lines,  (a)  A  consideration  of  the  resisting  power  of 
the  declaraut*s  mind,  (b)  Examination  of  the  kind  and  strength  of  pressure 
brought  to  bear  upon  it.  (c)  What  administrative  or  procedural  assumptions 
may  properly  be  made  as  to  the  continuance  of  any  mental  state  once  shown  to 
exist. 

The  investigation  must  examine  the  mental  capacity"*^  of  the  accused  and 
influences  ou  children  ''^  will  be  more  carefuUv  scanned  than  on  adults  and  so 
of  feeble-minded  persons  ''^  or  those  made  insane  through  crime  ^*  or  in- 
toxicated persons  ^^  or  those  affected  by  sleep  or  wounds  or  pain.^** 

§686.  [Mialeading   Indacementa] ;   ObjectiTe   Considerations;    Hope.^^ — The 

inducement  held  out  to  the  accused  which  will  invalidate  his  confession  may 
be  of  any  nature  so  long,  as- material/*  though  vague,^^.  but  any  mere  sugges- 


S7.  Com.  V.  Mitchell,  117  Maw.  431  1 1875). 

8S.  Com  V.  Smith.  119  Ma6s.  305  U870). 

89.  Com.  V.  Preei*e,  140  Mass.  276.  5  X.  E. 
494  (1885);  People  v.  Thomas,  3  Park.  Cr. 
IX.  Y.)  :256  (1855)1  Honeycutt  v.  SUte,  8 
Baxt.  (Tenn.)  371  (1875);  iSUte  v.  Coella, 
3  \Va.*h.   m»,  28  Pac    28    ilfilM). 

40.  2  Chamberlayne^  Ev1denc^e.  §  1494. 

41.  The  consideration  will  necessarily  affect 
the  weight  of  the  declaration  Williams  v. 
State.  69  Ark.  Sftft.  65  S.  \V.  103  (IWU; 
People  V.  Miller,  135'  Cal.  60,  67  Pac.  12 
( ISKU )  ;  Flagg  V.  People,  40  Mich.  7(HJ  ( 1879) . 

42.  lloolNir  ▼.  State<  81  Ala.  51.  1  So  974 
(1886) :  State  ▼.  Mason,  4  Idaho  543,  43  Pac. 
63  (1805). 

48.  Peck  V.  State  (Ala.  1906),  41  So.  759< 

44.  '*  Public  policy  forbids  that  confessions 
should  be  used  in  evidence  a^tnst  the  pris- 
oner which  are  drawn  from  him  by  appliances 
of  this  nature,  brought  to  liear  upon  hi8  mind 
hy  thoxe  who  have  authority  ov-er  hink,  and 
when  it  may  be  snppo^<ed  his  mental -agita- 
tion unfits  him  to  resif^t  their  inflnefioe,  how- 
ever slight  they  may  be.*'  State  v.  York,  37 
X   H.  181,  184   (1858). 

45.  Com.   V.   Howe,  9  Oray    (Mass.)  '110 

In  TiAO  Teritafl. —  The  probative  force  of  a 
statement  induced  by  the  use  oi  intoxicimts 


it  not  materially  diminished  where  the  only 
effect  observed  is  the  loosening  of  the  tongue. 
Clark  V.  State,  8  Humphr  (Tenn.)  671,  676 
(1848).  See  also,  Jefferds  v.  People  (Supm. 
Ct.  Gen.  T. ) ,  5  Park.  Crim.  ( X.  Y  )  522,  549 
(1862).  *' Drunken  men  sometimes  reveal 
truths  which  they  conceal  when  sober." 
Shannon  v.  Swanson,  109  111.  App.  274,  276 
(1902),  per  Dibell,  J. 

46.  Isler  v.  Dewey,  75  X  C.  466  (1876). 
Effeot  of  pain  apon  tnutworthineis. —  In 

connection  with  similar  statements  by  a  de- 
clarant who  is,  at  the  time,  in  physical  pain, 
the  efTect  of  the  inflrmative  consideration  has 
received  judicial  attention.  Thus  the  state- 
menta  of  one  sulfertng  severely  from  the  ef- 
fects of  recent  bodily  injuries  have  received 
scant  attention  from  the  courts  when  offered 
as  admissions  of  hit  own  negligence  in  the 
matter.  Taylor  v.  General  Ace  Asaur.  Corp., 
208  Pa.  St.  430,  57  Atl.  830  (1004). 

47.  2  Chamberlayne,  Evidence,  §§  1495- 
1502. 

48.  Com.  V.  Corcoran,  182  Mast.  465,  65 
N.  E    821    (1903)* 

49.  Green  v.  State,  88  Ga.  516,  15  S.  E. 
10.  .30  Am.  St.  Rep.  167  (1891):  Gates  r. 
People.  14  Til.  433  (1853)  :  Com  v.  Taylor,  5 
Cu^h.  605  (1850)  ivm  hie  iaflaaBfle  in  prit- 
oner'a  favor). 
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« 

Hon  as  to  the  general  (lesirabilitv  of  confession  is  not  sufficient  to  show  the 
influence  of  hope.^'*  Among  the  more  couunon  misleading  inducements  held 
out  are  the  hope  of  averting  or  delaying  punishment  ^^  or  the  discontinuance  of 
the  pr<x?eedintrs  against  him,^^  the  hope  of  panlon/*"'  or  the  mitigating  of  the 
puiiisimient  ^'*  or  im  offer  of  a  pecunfrtrv  reward  f(rr  a  ci>ufti$si6n.*** 

§  687.  [Misleading;  Inducements] ;  Assumption  of  Continuance.^*^ —  The  pre- 
siding judge  may  properly  invoke,  in  aid  of  the  procedural  rule,  excluding 
*'  involuntary  "  confessious,  the  allied  adniinicitrativo  power,  of  judicial  as- 
8um])tion,  frequently  referred  to  as  a  presimiption  of  law. 

.  It  may  accordingly  be  assumed  by  him  that  a  state  of  mental  feeling  in  a 
criminal  ilefendant  once  established  continues  to  operate,  for  a  reasonable  time, 
unless  and  until  some  change  in  i'e:^pect  to  it  is  attirmatively  sho>vn  to  have 
taken  place.*"  To  prove  this  fact  of  change,  dear  and  convincing  evidence  ^^ 
will  be  required.  Should  it  be  matle,  in  any  ease,  attirmativelv  to  appear  that 
bv  reason  of  the  pccurrence  of  subsequent  events  the  inducements  no  lonsrer 
continued  to  operate  on  the  mind  of  the  declarant  at  the  time  of  the  making 
of  the  stateHi^nt,-his'^*fetaratitm  will'^be  Vece^'ed'Stt'eiMilenpe^^^^ 
tlie  existence  of  the  previou6>  indneements.  : 

§  588.  [Uisleading;  Indncementft] ;  IPhyiical  or  Mental  Biscomfoit.**'" — Where 
the  judgment  has  ciimply  been  misled  by  the  tlesire  to  escape  a  thivatened  evil 
state,  physical  or  mental,  the  endurance  of  which  is  regarded  as  a  possible 
alternative  to  confession,  the  declaration  must  be  regarded  as  voluntary  and 
properly  admissible  imder  suitable  instructions  from  the  court.     Should  the 

r 

threatened  danger  of  physical  violence  or  mental  anguish  bo  so  immediate  and 

50.  Steele  t    State,  83  A?«i    20.  3  So    547  fe^g   has   been  held,   when  made  bv  one   in 
( 1887) ;  State  v.  Grover.  96  Me.  36.^.  r>2  All.  authority',  to  exclude  the  confession.     Harve\ 
757    (iHOi)    (no  vorse  off  in  case'of  cofifes-  v.  State   (Miss.   1806),  20  So.  837:  ^tate  v. 
Mon)  :  State  v.  Bradford,  166  Mo.  91,  56^.  W  Drake.  113  N.  C  624,  626,  18  S.  E.  166  <  1893  > 
898  ( 1900)  55.  State  v.  \VooleT,'21i>  Mo.  620,  115  S.  W. 

51.  State  V    Wooley,  215  Mo.  620,   115  5^.  417   (1908). 

\V.  417  nm>8).  The  requirement  has  been  added  that  the 

52.  Aiintine  v   People;  51  111  238  (1869).  reward  must  appear  in  some  aflSfmative  way. 
A  tnbaeqneAt  Intlmatloii  by  one  in  antlior*      to  have  infliienced,  if  not  induced,  the  confes 

ity,  f(\\en  prior  to  the  making  of  the  confes-  sion.     State    v.    Wentworth,    37    X     H.    210 

tion,  that  the  proceedings  must  nevertheless  ( 1 858  > . 

continue  has  l»een  held  to  nullify  the  mental  56.  2  Chaml^erlayne,    Evidence,    §§    1503- 

effect  of  the  prior  promise     Ward  v.  People.  1608. 

3  Hill    (S.  Y  )   395   (1S42>.  57.  People  v    Stewart,  75  Mich.  21.  42  N. 

5S«  HcKjrarly   v     SUte,   8    Baxt.    520,   626  W    662   (1889);  State  v.  Guild,  10  X.  J.  L. 

rlS75)  ;  State  v   Carr,  .^^7  Vt    191   (1S64).  163,  18  Am   Dec   404  (1828). 

54.  People  v.  .Tohnson,  41  Cal   453  •1871)  :  58.  McOlothltn  v    State.  2  Coldw.    (Tenn.) 

State  V    .lay.  116  Towa  264.  89  X    W    1070  223    (1865):    Thompson    v.   Com.,   20   Oratt 

^902)-.  Com  v,  Cnrtls.  97  Mass  .>77  iiset)  :  (Va  )    724    (1870) 

State    V     Smith.    72   Miss.    420,    18    So.    482  59.  People  v.   Markinder.  29  X.  Y    Siippl. 

(1895 1.  842,  80  Hun  40  (1894)  ;  State  v.  Gregory,  50 

Tliere  need  be  «o  promiie.^-^  Hacarding  a  N.  C.  316   ( 1858). 
mere  surmise  that  it  might  be  better  to  eon*  OQ.  2  Chamberlayne,  Evidence,  §  1509. 
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Pais  and  Thkeats, 


§§  5Si),  590 


pressix^  as  fairly  to  overpower  the  will  to  the  making  of  an  indicated  state- 
menty  the  latter  may  properly  be  regarded  as  a  re^lt  of  duress,  not  the  act  of 
the  declarant,  but  rather  that,  of  thos^e  applying  force  and  consequently  inad- 
missible. It  will  be  siguiticant,  for  example,  that  the  accused  was  solitary 
and  in  darkness;  ^^  that  he  had  previgusly  been  placed  in  irons,'*^  chained/**^ 
or  subjected  to  other  physical  pain.^^  In  short,  any  facts  calculated  to  cause 
physical  pain  or  mental  alaitn,  e,g.,  being  bitten  by  dogs  while  defenceless 
against  their  attacks,^ ^  having  one's  head  placed  in  the  noose  of  a  rope/'^ 
and  the  like,  must  be  carefully  considered^  both  singly  and  in  combina- 
tion with  other  facts,  in  determining  to  what  extent^  if  any,  the  will  of  the 
declarant  was  controlled  rather  than  misled.    • 

§  689.  [Misleading  Inducements] ;  Pain.^^^ —  Prominent  among  considerations 
affecting  the  trustworthiness,  atf  **  voliuunrvj':  of.  a  coflafessioUy.  is^  the  actual  or 
prospective  inflection  of. pain.  It  may,  of  course,  happen  that  the  physical 
suffering  is  so  direct  and  overwhelming  in  its  operation  as  to  constrain  the 
will  of  the  declarant  and  amount  to  dnress.^'^  Where,,  for  example,  a  master 
is  shown,  in  the  early  cases  to  have  fl.ogged  his  slave  in  order  to  extort  a  con- 
fession of  guilt,^*  the  statement  might  well  have  been  regarded  as  obtained  by 
duress. 

§  890.  [Misleading  Inducements];  Thrcafa.'f^— A  threat,  in  and  of  itSelf,  so 
long  as  its  fulfilment  is  strictly  in  fvturo,  can  seldom,  in  case  of  a  mind  of 
ordinarv  firmness,  constitute  duress.  A  tlii-eat  of  some  injurv  to  bodv  or 
mind  has,  however,  very  naturally,  \\een  deemed  an  important  factor  to  be  con- 
sidered in  deciding  bow  far  the  declaration  made  under  its  influence  is  trust- 
worthy,'^ And  the  same  rule  has. been  held  to  apply  to  a  threat  of  mental 
suffering.^*     As  a  matter  of  authority,  it- is  held  that  this,  powerful  induce- 


•1.  State  V  MiCiillum,  18  Wash.  304,  51 
Pac.  1044    nSOT). 

62.  U.  S.  V.  Nardeno,  4  Mackey  (D.  C)  503 
(1886). 

68.  Young  y.  State,  68  Ala.  569  (1881): 
State  V   George,  50  N.  C   233  (1858). 

64.  AmmoTiK  v.  State.  f<Q  Mis*;.  51>2,  32  So. 
^  (1902)  (use  of  *' sweat  box" — room  eight 
feet  by  six  feet);  State  v.  McCulliim,  1« 
Wa8h.'31>4,  51  Pac.  1044  (1897)    (dark  cell). 

65.  Simon  v.  State.  37  Miss  288  (18.59). 

66.  State  v.  Young.  52  La.  Ann.  478.  27  So. 
50  (1900). 

67.  2  Chamberlayne,  Evidence.  §  1510 
66.  §§  602  et  seq. 

66.  Briflter  v.  State,  26  Ala.  107,  129 
(1«M);  Van  Puren  v  State.  24  Miw.  512 
(18.52);  Hector  v.  State,  2  Mo   166  (1829K 

70.  2  Chamberlayne,  Evidence,  §§  1511- 
1515 


71.  §  1,  Beckman  v.  State.  100  Ala.  15,  17. 
14  So.  859  (1893)  :  Joe  v  SUte,  38  Ala.  422 
(1863). 

72.  State  v  Brittain,  117  X.  C.  783.  23  S. 
E.  433  ( 1895)  (hy  husband  to  abandon  wife) . 
A  threat  to  put  the  accused  in  t\ie  *'  dark 
room"  of  the  jail  ha»  been  regarded  as  rea- 
Bonablv  calculated  to  induce  a  faUe  accusa- 
tion  and  the  Btatement  haft  accordingly  been 
rejei^ted.  People  v.  Kankin,  2  Wheel.  Cr. 
(X.  Y  )  467  M.^07)', 

The  qnestion  o£  admissibility  is  largely 
one  of  degree. —  Thus  the  threat  of  a  medi- 
cal man  to  examine  the  body  of  a  female  de- 
fendant accused  of  concealing  a  new  born 
child  is  not  deemed  a  threat  invalidating  her 
confession,  Cain's  Case,  1  Crawf.  &  D.  37 
(18.'?9).  At  the  same  time  the  threRt  made 
by  a  constable  to  search  the  house  unless  in- 
formed of  the  whereabouts  of.  the  child  hM 
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ment  to  confession  will  not  invalidate  the  statement  unless,  under  all  the  cir- 
cumstances, it  may  reasonably  be  inferred  that  it  undermined  the  nerve  and 
judgment  of  the  declarant  to  an  extent  which  has  led  him  to  misrepresent  the 
truthJ' 

Thus  the  confession  may  be  invalidated  by  a  threat  of  punishment  for  the 
crime  unless  confession  be  made  ^^  or  by  the  use  of  firearms  in  a  threatening 
way.''*  The  confession  lb  not  however  affected  by  the  use  of  threats  not  con- 
nected with  the  fate  of  the  accused  in  the  pending  proceedings  *^  as  connected 
with  the  treatment  of  the  accused  during  the  trial  ^'  when  concerning  independ* 
ent  matters  not  connected  with  the  trial  at  all.** 

Threats  made  after  the  confession  can  have  no  effect  on  it  and  do  not  in- 
validate it."^ 

§  691.  [Hideading  Inducements];  Koral  or  Beligious.*^ — Proof  that  an  in- 
criminating statement  was  made  by  one  accused  of  crime  under  the  influence 
of  a  moral  or  religious  inducement  to  make  a  statement,  is  in  reality  a  guar- 
anty of  its  truth,  rather  than  any  real  impairment  of  its  probative  force.** 
Should  the  sole  inducement  for  the  confession  be  a  desire  bv  the  declarant  to 
follow  the  precepts  of  moral  obligation,  or  to  gain  a  spiritual  advancement  ** 
as  by  obliging  a  third  person,*'  the  existence  of  such  an  inducement  does  not 
affect  the  validity  of  the  confession.** 

There  is  muoh  conflict  in  the  cases  as  to  whether  a  mere  exhortation  or 
suggestion  to  tell  the  truth  contains  such  an  implied  threat  as  to  make  the  con- 


been  held  to  eccclude  the  statement  of  the 
mother  made  in  consequence  of  the  oflSeer's 
announcement.  Cain*i»  Case,  1  Crawf.  &  D. 
37   (1839). 

78.  State  v  Freeman.  12  Ind  100  /1859)  . 
Ma.xwen  v.  SUte  (Miss.  1906),  40  So.  615 
("mi;rht  get  his  neck  broken  **)• 

It  Is  necessary  that  the  threats  or  promises 
shiiuld  l>e  *'  such  as  to  atTord  a  reasonable 
presumption  that  the  defendant's  answern 
were  influenced."  Com.  v.  Myers,  160  Mass. 
630  (1894). 

74.  State  v.  AII»ert,  50  \a.  Ann.  481.  23 
So    609   (1898)    (sheriff) 

Great  excitement  on  the  part  of  the  ac- 
cused when  arrested  is  no  frround  for  exclud- 
ing a  confession.  People  v.  Cokahnour.  120 
Cal.  253.  52  Pac.  .585  »1S98)  ;  Balls  v  State 
(Te.x.  Cr    App.  1897),  40  S.  W.  801.- 

75.  State  v.  Albert,  50  La  Ann.  481.  23 
8o   609  (1898)    (sheriff). 

76.  State  v.  CJrant.  22  Me.  174  (1842) 
{ escape  of  brother ) . 

77.  R.  V.  Lloyd,  6  C.  &  P  393  (1834)  (al- 
lowing prisoner  to  see  his  wife) :  State  v. 
Tatro,  50  Vt.  483  (1878) ;  SUte  v.  Cruse,  7^ 


N  C  491  (1876) ;  Rex  ▼  Lloyd,  6  C.  A  P 
3$»3.  25  £.  C.  L.  454  (1834) ;  Hunt  v.  State, 
135  Ala.  1,  33  So.  329  (1902). 

78.  Com.  y.  Howe,  2  Allen  (Mass.)  159 
(1861). 

79.  Kollenberger  v.  People.  9  Colo.  233.  1 1 
Pac.  101  (1886);  Simpson  v  State,  4 
Humphr  (Tenn  )  456  (1844);  Geimsinger  v. 
State  (Tex.  Cr  App.  1901).  69  S.  W.  583; 
State  V    Jenkins.  2  Tyler   (Vt  )   377   (1803). 

80.  2  Chamberlayne,  Evidence.  $§  1516- 
1520. 

81.  Com.  V  Drake,  15  Mass  161  (1818) 
(confession  to  fellow  church  members). 

88.  State  v  Potter.  18  Conn.  178  (1«46)  ; 
State  V.  Harman,  3  Harr  (Del  )  567  ( 1842)  : 
R  V.  Sleeman.  6  Cox  Cr.  245  (1858)  (avoid* 
inp  sin);  R.  v  Hewett.  Carr.  ft  M.  534 
(1?^42)    (obtain ins;  forgiveness) 

88.  Shifflet's  Ca»e,  14  Oratt.  665  (185R) 
(relieving  mother  of  suspicion)  :  R.  v.  Hodg- 
son. 1  Lew   Cr.  C.  103   (1827)    (mistress) 

84.  Com  V  Vott.  135  Mass.  269  (1883); 
People  V  Kennedy,  159  K.  T.  346,  54  N.  E 
51  (1899). 
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f^on  inadmissible.  These  all  depend  6n  the  facts  of  each  case.  The  state- 
ment to  one  accused  of  crime  that  he  would  better  tell  the  truth  may  ^^  or  may 
not*^  be  a  threat  depending  on  the  circumstances  under  which  it  is  uttered. 
The  same  considerations  apply  to  a  statement  that  the  accused  ''  had  better 
confess."  *^ 

Fear  of  Death. —  The  fear  of  impending^  death  has  no  tendency  to  impair 
the  trustworthiness  of  a  confession.^^ 

§  592.  [Xisleading  Indnoements] ;  Who  are  ''  Persons  in  Authority/' »» — 
Persons  in  authority,***'  within  the  meaning  of  the  procedural  rule  uow  under 
(HHisideratiou,  are  &uch  as  are  k^aliy  entitled  to  control  the  liberty  uf  the  ac- 
cused, to  decide  as  to  what  shall  be  done  with  the  defendant  or,  iu  other  re- 
spects, to  direct  the  course  of  the  criminal  proceedings.*^  Authoritv  in  this 
connection  may  be  delegated  expressly  or  by  implication.**^  The  term  *'  person 
in  authority  '^  may  therefore,  extend,  so  far  as  to  designate  any  one  who  acts 
in  the  j)resence  of  a  person  clothed  with  legal  authority,  under  color  of  his 
power  in  the  matter,  without  contradiction  or  rebuke  from  the  latter."^  The 
procedural  rule  under  examination  goes  so  far  as  to  provide  that  when  a  con- 
fession has  been  made  bv  one  to  whom  threats  or  promises  have  been  addressed 
by  such  a  person  in  authority  that  it  will  be  judicially  assumed,  in  the  absence 
of  evidence  to  the  contrary,  that  the  confession  was  made  in  pursuanee  of  the 
inducement.**^  It  is  not  sufficient  that  the  person  extending  a  misleading  in- 
ducement should  have  been  believed,  reasonably  and  necessarily,  to  be  a  person 
in  authority.     He  must,  actually  and  l^allv,  have  been  a  person  in  authority. 

The  mere  fact  that  the  person  who  induces  the  confession  is  an  officer  is  not 
enough  to  bar  it;  he  must  be  connected  with  the  prosecution  and  have  authority 
by  virtue  of  that  relation.**^     The  assent  of  the  prosecivting  officer  to  the  in- 


85.  People  v  Silvers.  6  Cal.  App  OP,  02 
Pac.  506  (1007).  See  also.  Biscoe  v  Stole, 
€7  Md.  6  (1S87);  Com.  v.  Myers,  160  Mats. 
530  (1S94);  Com.  v.  Preece.  140  Mata  277. 
278,  5  X  E.  494  (1885) :  Com.  ▼.  Nott,  135 
Mass.  260  (1883). 

86.  -A*«r  York. —  People  v.  Randazzio,  194 
N.  Y   147,  87  X.  E.  112  (1909). 

87.  Stotement  admitted.— State  v.  Vey  (§. 
D.  1908),  114  X.  W.  719. 

Statement  ezoluded.— State  ▼.  Brockman, 
46  Mo.  560   (1870):  K.  r.  Colcy,  10  Cox  Cr 
536   (1868)     (constolilet:    MitcheU  v.   State 
(Miss.  1898),  24  So  312:  People  ▼   Ward,  15 
Wend.  (N.  Y  )  231   (1836). 

H  8Ute  ▼.  Gorham,  67  Vt.  365  (1894) 
(effects  of  poison). 

is.  2  Chambcrlayne,  Evidence,  {{  1521- 
1629 


90.  State  v  Spaugh,<^00  Mo.  571,  98  S.  W. 
55  ilOOO). 

91.  R.  V  Stocey.  14  Q.  B.  789,  14  Jur.  549 
(1850). 

as.  R.  V.  Garner,  2  C.  &  M.  920.  3  Cox.  C. 
C.  175,  1  Den.  C.  C  320,  12  Jur.  944,  18  L. 
J.  M  C  1,  3  New  Sesa.  Cas.  329.  F  A  M.  7, 
61  K   C.  L.  920  (1848). 

93.  Morehead  v  Stote^  9  Humphr  (Tenn.) 
635  (1849):  R.  v.  Millen.  3  Cox  C.  C.  507 
(1840);  R.  V  Laugher,  2  C.  &  K  22.'?,  2 
ro\  C  C  1.14,  61  K  V  L.  225  (1846).  And 
see  Jolmnon  v.  State.  76  Oa   76   (188rtK 

M.  Green  y.  State,  88  Ga.  516.  15  S  K.  10, 
30  Am  St.  Rep  167  (1891);  Com.  ▼.  Myers, 
160  MaM.  aSO,  36  \    F.  48   ( 1804) 

95.  Be|{garly  r  State,  8  Baxt.  520  (1875) ; 
Com.  ▼.  Smith,  10  Gratt.  (A  )  734  (1853); 
I'.  5^  V  Stone,  8  Fed.  Rep  254,  202  (1881)> 
per  Hammond,  J.;  R    v.  Moore,  2  Den.  622» 
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duceinents  may  be  implied,^  as  where  made  in  his  presence*''  or  where  he 
assents  to  the  presence  of  the  person  who  makes  the  threats  or  other  induce- 
ment in  the  prisoner's  cell  *®  at  an  unusukl  time.***  Hotc^ever  the  mere  fact 
that  the  statenitot  was  secured  by  the  public  prosecutor  is  not  of  itself  enough 
to  make  it  incompetent.^  Persons  in  authority  include  the  committing  ttiagis- 
trate  ^  but  not  in  most  jurisdictions  the  injured  party  or  private  prosecutor.* 
Bystanders*  or  friends*  or  f  ellow-prisoners  •  '  are  not  persotas  in  authority 
though  their  statements  n^ay  serve  to  ^isqu^lify,  wb^Uj  made  ,i|^^.tjie  presence 
of  one  in  authority  or  by  his  implied  assent.^ 

§  593.  [Miileading  Inducements] ;  Effect  of  Airest.^-^  The-  mere  fact  that  the 
incriminating  statement  is  made  while  the  declarant  is  under  arrest,®  or  is  in 
the  hand  of  the 'sheriff  >*^  or  police  officer  *^  is  not,  of  necessity,  sufficient  to 
exclude  his  statement.  Even  should  the  restraint  imposed  upon  the  declarant 
go  so  far  that  he  is  not  only  actually  in  prison,  ^^  but  is  also  tied  hand  and 


96.  State  v.  Vaigneur,  5  Rich.  (S.  C.)  391, 
400  (1852). 

97.  State  v.  Sherman  (Moat;  1907 )«  90  Pac. 
981.  .  . 

98.  Johnson  v.  State,  61  Ga.  .305  (1878) 
(confession  at  jail)  1'  ' 

99.  "  None  of  theBe  perfionji /was  'the  officer 
in  charge;  but  their  admission  ^o  the, cell,  at 
Huch  an  unreasonable  hour  carried  with  It  an 
implication  of  the  officer's  consent  to  their 
mission,  and  respondent  could' aoareely  fail  to. 
be  impressed  that  their  a;^jirances  were  made* 
with  full  authority."  People  v.  Wolcott,  51 
Mich.  612  (1883). 

1.  State  V.  Stibbeng,  188  Mo.  387,  87  S.  W. 
460   (1005 J. 

8.  Austine  v.  Peopte.  51  Til.  236  (T860>: 
r.  S.  V.  Cooper.  25  Fed.  (as.  Xo.  14.864 
(1857)  :  R.  V.  Clewes,  4  C.  &  P.  221,' 19  K 
C.  L.  4S5  (1830). 

8.  People  V.  Piner  (C'al.  App.  190«\,  105 
Pac.  7S0;  Ward  v.  People,  .1  Hilt  (X.  Y.) 
395  (1842);  I  \^^lart.  Crim.  L.  (7th  ed.), 
§§  602.  086. 

Whatever  the  authoiity  of  the  injured 
party  to  promise  immunity  to  the  accused,  a 
subsequent  retraction  hv  the  arresting  officer 
of  such  a  promise  renders  the  declarant's 
confession  therea-fter'  wrmpetent.  Ward  v. 
People.  3  Hill    f  X.  Y.)    305    ri842). 

4:  State  V.  Darnell,  1  Houst.  Or.  C.  fDel.) 
322  (  1870)  :  R.  V.  Gibbons.  1'  C.  *  P.  07 
(1823). 

5.  State  V.  Potter.  1ft  Conn.  178  (1864): 
State  V.  Caldwell.  50  Ta.  Ann:  666.  23 "So. 
fM    (1898);    State   v.   Grant,   22   Me.    171 


( 16*42)  ;  State  v.  Garrick,  16  Nev.  12^  (1881 ) 
( boiidsmen ) . 

9.  lU  V.  i^aw,  6  C.  &V.  372  (1823).  See. 
contra.  Freeman  v.  Brewat^  (Ga.  I8fi|i)^^l 
S.E.  166. 

7.  R.  V.  Millen,  3  Cox  Ch  C.  507  (1849). 
But  8ee,  eontrjOt  R-  v.-  Pairfcer,  8  Cox  Cr.  465 
(1861).  Inducements  offered  by  civilui;i9, 
see  note,  Render  ed.,  195  X,  Y.  224. 

8.  2  Chamberlayne,  Evidence,  §§  153f^ 
1*36.  .  . 

9.  Com,  V,  Pevaney,  182  Mass.,  33.  64  N.  K. 
402  (1902)  ;  People  v.  Egnor,  175  X.  Y.  419. 
67  X.  E.  906  (1003)  ;  State  v.  McDaniel,  3» 
Or.  181,  66  Pac.  520  (1901), 

10.  Sands  v.  State.  80  Ala.  201  (18^>  : 
flepnblic  v.  Hang*  C*hong,  10  HaNraii  ^4 
(1«9.'>)  ;  Spiers  v.  State  (Texas  Or.  App.),  60 

s.  w.  .1.^^  (!no2y. 

11.  R.  V.  Cheverton.  2  F.  &  F.  833  {1862> . 
Individual  judjf^s  have  even  doubted  the  cred- 
ibility of  confessions  testified  to  by  police  of- 
ficers in  cases  where  such  evidence  was  necfen- 
sary  to  warrant  a  conviction.  R.  v.  Thomp- 
son, 13  Cox  Or.  182  ri876),  per  Cave,  -T.  5W 
also,  l.aml)e*s  Case.  2  Leach  Cr.  L.  (3d  ed.) 
552  ( 1 701 ) .  per  Grose,  .t.  * 

12.  California. —  People  v.  Siemson,  95  Pao. 
863  (1008). 

fVonVfl.-^  Green  v.  State,  40  Fla.  191,  23 
So.  851    (1808). 

f/pord^iflr— Hi Iburri  r.  State,  12l  Ga.  344',  4d 
S.  K.  318  (1004)  (a  nejrro  in  a  ealabod^e  bur- 
roimded  bv  White'  tnen ) . '  ' 

Inditma.--  State  v.  Laughlin,  84  N.  E.  756 
(1908). 
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fiwt,"  luuMlcmffed)^^  chained,^*^  placed  in  the  stocks  ^^  or  otherwise  subjected 
to  physical  discomfort  no  necessary. rejection  of  the  declaration  is  involved. 
That  the  prisoner  is  laboring^  at  the  time  of  making  the  statement^  under 
strong  excitement  ^^  is  a  matter  oi  liftle  importance.  Xor  is  it  of  consequence 
that  in  conversation  with  the  accused  his  guilt  was  assumed  by  all  persons 
present.*®  The  confession  may  still  be  voluntary  where  the  mind  or  will  of 
the  accused"  is  not!  forced,'  as  in  duress,  to  the  inaking  of  any  particular  state- 
ment,**^ or  where,  although  apparently  induced  "by  one  of  the  parties  who  con- 
ducted the  prisoner  to  gaol,  the  acts  were  cakulated  to  excite,  not  fear  of  tem- 
poral punishment,  but  horror  at  the  Recollection  of  the  crime.  ^ 

The  circumstance  that  the  accused  is  under  arrest  is  however  to  be  consid- 
ered in  deciding  whether  the  confj^^sifxa  waa  VQlujatary-  as  the.,atre6t  may  well 
have  the  effect  of  cowing  the  accused^*  even  where  the  arrest  is  invalid,^^  al- 
though ther^  is  aome,  authority  fqx  rejecting  all  confessions  made  by  a  person 
under  arrest,?^  and  the  statutes  frequently,  prqvide  that  the  ofBcer  must  warn 
the  accused;  of  bis  ri^ts  before  questioning  him.^"^     This  warning  should 


LouMi^na. —  State  v.  Chamber^/45  Lft.  Anti. 
36,  37,  n  So.  944  U80d). 

Ma8sachu8eti8i — Com.  v.  Cuffee,  108  Ma88. 
287  (1871).  Fact  that  one  was  under  arrest 
outside  the  state  without  extradition  papers 
does  not  render  -eonfeseion  inadmissiblek  eee 
note.  Bender  ed.,  IS  X,  Y.  9. 

13.  Franklin  v.  State,  28  Ala.  9  (1856); 
Austin  r.  State,  14  Ark.  655  (1854)  ;  State  v. 
Patterson,  73  Mo.  695  ( 1861 )  ;  State  V. 
Rogers,  112  K.  C,  874  (1893). ,      , 

14.  Dunmore  v.  State  (Miss.  1005),  39  S<|. 
69;  Sparf  v.  U.  S.,  loB  IT.  S.  51    (1896). 

15.  State  T.  Whitfield.  100^.  C.  876,  13 
S.  K.  726  (1801). 

16.  State  V,  Nelson,  3  La.  Ann.  497  ( 1848.) . 

17.  State  V.  Pamelia,  122  La.  207,  47  So. 
508  (1008). 

18.  State  V.  Turner,  122  La.  371,  47  So< 
685  (1908).    .      . 

19.  State  V.  Au^iste,  50  La.  Ann.  488,  23 
So.  612  (l-^*^).  But  should 'this  physical 
discomfort  amount  to  duress;  the  confessioti 

80  obtained  wtl»be  rejected.    Hoober  v.  State, 

81  Ala.  51.  1  So.  574   (1886). 

80.  R.  V.  Oibney,  Jebb.  Cr.  C.  15  (1822y. 

81.  Hendrirkson  v.  People,  10  Nv  Y;  ^33 
(1854).  See  also,  Wheater'n  Case,  2  Mrtbdy 
Cr.  C.  45.  2  Lew.  Or  C.  167  (183»).  Thih 
important  line' of  reanonin^r  if*  exceirently  ex* 
pressed  in  ti  diMentin^  opinion  rendered  in  ati 
Irish  caite:  *Mt  is  manifest  to  every  one'^ 
experience  that  from  the  moment  a  person 
feels  hfanself^in  eostddy  on  a  criminal  ^hai^ge, 


hie  inehtal  condition  nndei^goes  a  very  re^ 
markable  change,  and  he  naturally  becomes 
much  more  accessible  to  every  influence  that 
addresses  itself  either  to  his  hopes  or  fears." 
R.  V.  Johnston,  15  Ir.  G.  L.,  60,  83  (1864), 
per  Hayes,  J. 

Hinova  under  arrest. —  Foj:  m^ch  the  same 
reason  and  in  an  especial  degree  care  will  be 
taken  in  giving  due  weight  to  this  intensi- 
fied amenability' ■  to  silggestion  in  case  of  oon- 
fe^siouQ  made,  by  miners,  w^le  unfler  arrest. 
Burton  v.  State,  107  Ala.  108,  18  So.  284 
(1895)  (boy  of  14);  Com.  v.'Preece,  140 
)  Mass.  276,  6  N.  E.  494=  (1885). 

Sm,, California, —  People  v.  Eemirez,  56  Cal. 
533  (1880). 

/oujo.— State  v.  Wescott*  104  N.  W.  341 
(1905).  .  :    '     i    ' 

.88.  Layton  v.  State  (Tex.  Gr.  App.  1908), 
107  S.  W.  819.  If,  however,  the  declarant  is 
not  aware  of  being  Under  restraint,  no  reason 
exists  foi<  excluding  his  statement.  Connell 
V.  State  (Tex.  Cr.  1903);  75  K.  W.  512. 

84.  Com.  ▼.  Willis,  223  Pa.' 576,  72  Atl.  857 
(19091;  Yancy  v.  State  (Tex.  Cr.'  App. 
1903),  76  S.  W.  571.  An  interval  of  six  or 
seven  hours  inay  not  ^endei*  a  warning  inoper- 
ative in  securing  admissibility.  '  Johnson  v. 
State  (Tex.  Cr.  App.  1905);  84  S.  W.  824. 

NetD  For*.—  BdlbciT  v.  People,  80  N.  Y.  484 
n880).     '  '    •  •     •  ' 

England. —  Rex  v.  Thornton.  1  Moody  C;  C. 
27  (1824).  Arrest  in  another  state  without 
a'warmnt  d^yes  not  delude  a  confeesion  ob- 
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uaually  take  the  form  of  telling  the  accused  that  he  will  gain  nothing  by  c^hi- 
fesaing  and  that  what  he  says  will  be  used  against  hini/^^ 

§  994.  [Ifisleading  Inducements];  Effect  of  SuBpicion.^^ — If  the  fact  of  a 
present  arrest  is  not  suthcient  to  exclude  an  incriminating  statement,  a  fortiori, 
a  mere  suspicion  of  having  conunitted  the  offense  does  not  warrant  its  exclu- 
sion.^^ It  follows  naturally,  moreover,  that  the  statutory  warning  or  caution 
as  to  the  effect  of  incriminating  statements  which  is  required  as  a  preliminary 
to  the  admissibility  of  confessions  made  by  persons  under  arrest'''^  does  not 
apply  to  those  who  are  merely  suspected  of  having  committed  the  crime  in 
question.*^ 

§  596.  [Ifisleading  Induoements] ;  Deception.^ —  The  rule  of  procedure  which 
rejects  so  called  "  involuntary ''  confessions  induced  by  threats  or  promises 
by  those  in  authority  is  based  entirely  upon  an  assumed  ground  of  public  policy, 
in  reality,  like  other  rules  of  procedure,  it  is  practically  an  instance  of  sub- 
stantive law  controlling  the  normal  exercise  of  the  function  of  judicial  admin- 
istration.'*^' As  at  present  conducted  it  proceeds  upon  no  sense  of  fairness  to 
the  prisoner  and  even,  as  has  been  suggested,^^  frequently  operates  against  him 
by  substituting  private,  irresponsible  investigation  for  responsible  official  in- 
quiry.'^'*  The  rule  assumes  that  those  in  authority  over  legal  criminal  proceed- 
ings ought,  in  the  public  interest,  to  refrain  from  placing  pressure  upon  the 
free  will  of  their  prisoners.  What  injury  he  may  suifer  at  the  hands  of  pri- 
vate persons  is  none  of  its  concern.  So  long  as  the  accused  is  not  influenced  by 
a  person  in  authority  in  certain  specified  ways  he  may  be  deceived,  flattered, 
wheedled,  tricked,  betrayed  into  a  perfectly  admissible  confession.'* 

Any  impairment  of  logical  force  to  which  the  circumstances  give  rise  may 
properly  be  brought  to  the  attention  of  the  jury.  Should  the  court  feel  that 
the  probative  force  of  the  statement  has  been  reduced  by  the  circumstances 
under  which  it  was  made  below  the  point  at  which  the  jury  could  rationally 
act  on  it,  the  presiding  judge  is  justified  if  not  required,  to  reject  the  evidence. 
But  this  has  no  connection  with  the  rule  of  procedure  under  examination. 
The  historical  development  of  the  nile  of  procedure  at  a  time  in  English  his- 

taiiied  during  iU  continuance.    Ballio  v.  Peo-  N.  E.  121    (1896) ;  Boyett  v.  State,  26  Tex. 

pie.  80  N.  Y.  484  (1880).  App   680,  0  S   W.  275  (1886). 

86.  State  v.  Church,  199  Mo.  605»  98  S.  W.  80.  2  Chamberlajae,  £videnc^  §  1638. 

16  <  1906) ;  (*om.  V.  Johnson,  217  Pa.  St.  77,  81.  §§  72  et  aeq. 

m  Atl    233    (1907);   SaHnaa  v.  SUte   (Tex.  88.  §  592. 

iT.  App.  1907),  102  S.  W    116;  Henderson  v.  88.  ''  But  for  the  very  reason  that  those  in 

>^tate  (Tex.  Cr.  App.  1906),  95  8  W.  131.  authority  have  no  right  to  require  a  discloo- 

86.  2  Chamberlayne,  Evidence,  §  1537.  ure,  those  without  authovity  feel  jusitifled  in 

37.  People  v.  Kief,  58  Hun    (N    Y.)   837.  seeking  to  worm   it  out  by   threats,  by   ill 

II    X    Y.  Suppl.  926,   12  X.  Y.  Suppl.  896  treatment,   by   fraud,   by   holding  out  false 

<  1S90>.  "^ hopes,  by  putting  forward  false  pretences*' 

5M.  §  593.  Baldwin,  Mod.  Pel.  last*,  pp.  185  A  126. 

88.  CcB.  ▼.  Bob^BM^  16i5  Masa.  486.  4%  84.  Bex  t.   White,   18.  Oat.   U  Bep.  640 

(1909). 
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torv  when  a  large  proportion  of  the  populatiou  was  in  revolt  againfit  goveriuaent 
and  urgently  needed  the  privilege  of  silenee  for  its  protection  is  abownin  this 
significant  circumatance  that  only  as  against  authority,  judicial  or  othcial,  is 
the  keen  sense  of  tenderness  for  good  faith  to  the  jgurisoner  in  the  slightest 
degree  manifested. 

The  confession  obtained  by  one  not  in  authority  may  have  been  induced  by 
a  promise  of  secrecy  ^•^  or  by  treachery  *^  or  by  impersonating  another. '^^  It 
may  be  obtained  by  any  sort  of  unfair  treatment  ^®  as  by  an  eavesdropper  ^^ 
or  by  assuming  the  guilt  of  the  accused"*"  even  by  a  person  in  authority  where 
no  hope  or  fear  is  held  out. 

§  596.  [Kisleading  Inducements] ;  Illegality.^ ^ —  The  rejection  of  a  confes- 
sion, if  in  itself  reliable  and  trustworthy,  merely  because  obtained  by  means  of 
an  illegal  violation  of  the  prisoner's  privilege  against  compulsory  self-incrimi- 
nation is  entirely  without  support  in  legal  analogy.***  The  confession,  viewed 
as  extorted  by  an  act  of  duress,  stands  in  a  ditferent  position.  It  is  not  the 
act  of  the  declarant.     Accordingly,  he  is  not  responsible  for  it.*' 

§  697.  Self -inorimination ;  History  of  Doctrine.-*^ — The  modem  rule  that  the 
accused  cannot  be  forced  to  testify  against  himself  was  not  a  part  of  the  civil 
or  Roman  Law  or  even  of  the  early  English  common  law  under  all  of  which 
torture  was  freely  practiced.  T3ut  when  the  Stuarts  came  to  the  English 
throne  a  long  and  severe  contest  against  the  Crown  arose  which  largely  cen- 
tered in  the  courts.  Here  the  power  of  the  Crown  was  represented  by  the 
judge  appointed  by  the  King  and  the  popular  cause  was  upheld  by  magnifying 
the  power  of  the  jury.  Many  of  the  trials  of  most  importance  were  political 
prosecutions  in  which  the  popular  side  was  concerned  not  with  eliciting  the 
truth  but  in  suppressing  it  and  the  lawyers  opposing  the  Crown  gradually 

55.  SUte  V.  Novak,  109  Iowa  717,  79  N.  40.  Carroll  v.  State,  23  Ala.  38  0863) ; 
W.  466  (1899).  People  v.  McGloin.  91  N.  Y.  245  (1883) ;  Mc- 

56.  Sanders  v.  State,  113  Ga.  267,  38  S.  E.  Clain   v.  Com.,   110  Pa.  St.  269,    I    At).   45 
841  (1901)   (opening  prisoner's  letter) ;  Com.  (188$) ;  R.  v..yernoi^,  12  Cox  Cr  15:1  (1872). 
¥.  Goodwin,  186  Pa.  218,  40  Atl.  412   (1898)  41.  2  Chamberlayne,  Evidence.  §  1539. 
(retaining   prisoner's    letter;    settiqg  eaves-  42.  People    v.    McMahon,    15    N.    Y.    386 
droppers  to  hear  a  private  interview).  (1857).    **The  fact  that  the  arrest  was  ille- 

37.  Com.  T.  Flood,  152  Mass.*  529,  25  N.  E.  gal,  has  no  relevancy,  if  the  confession  was 
071  (1890)  (unite  in  planning  a  crime) ;  voluntary."  Balbo  v.  People,  80  N.  Y.  484 
Price  V.  State,  18  Ohio  St.  418  (1868)    (con-       (1880). 

fession  of  accomplice):  Fife  v.  Cdnt,  29  Pa.  4t.-  A  conviction  for  illegally  transporting 

435  (1857)    (accomplice  confessed).  liquor  will   be  set  aside  where  it  was  ob- 

S8.  Telling  a  witness  who  is  confessing  to  tained  by  illegally  searching  the  person  of  the 

having  shot  the  deceased  that  he  had  missed  defendant  and  takini^-  froiin>  hfhi  'forcibly  the 

him  is  not  such  inducement  as  malcee  the  om-*  key  to  his  trunk  and  opening  it  and  taking 

fession   inadmissible.    Lindsay   v.    State,   M  from  it  the  liquor  which  he  was  charged  with 

Fla.  341,  63  So.  832,  60  L.  R.  A.    (X.  S.)  transporting.    Blackaburg  v.  Ream.  104  S.  C. 

1077  (1913).                                                        '  146,  88  8.  E.  441,  L.  R.  A.  1916  B  714  (1916) 

38.  Woolfolk  V  State,  85  Ga.  60, 99  ( 1890) ;  and  note  citing  eases  conftv. 

Com.  ▼.  Goodwin,  186  Pa.  218,  40  Atl.  ^12         44.  2   dnmberlayne,   Evidence,   §|    1640- 
(1898>.  p;  1644. 
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established  the  doctrine  that  no  accused  person  could  be.  forced  to-  testify 
against  himself.  This  principle  seems  not  to  be  of.  any  aid  whatever  in  the 
procuring  of  justice  but  was  early  adopted  in  this  country  ad  a  protection 
against  the  fancied^  danger  of  unjust  prosecutions  by  appointees  of  the  King. 
It  seems  to  have  no  place  in  a  democracy  but  it  is  still  held  in  the  highest  re- 
gard as  one  of  the  rights  of  the  people. 

< 

§  698.  [Self-incrimination;  '^Nemo  tenetur  seipsum  accusare"]  Present  Rule 
Stated.^"* —  Under  this  motto,  or  maxim,  a  witness  may  decline,  in  any  pro- 
ceeding, civil  or  criminal,  to  answer  a  question  which  tends  either  dii'ectly  to 
criminate  him  or  which  may  indirectly  produce  such  an  effect.*®  Certain  con- 
ditions are  however  to  be  noted.  For  example,  the  danger  apprehended  by 
the  witness  must  be  real  and  not  faticiful/^  The  answer  must  expose  the 
speaker  to  a  criminal  prosecution  rather  than  simply  establish  a  civil  liability. 

§  599.  [Self-incrimination];  Procedure  and  Eeason.^^ — Little  but  confusion 
can  result  from  attempting  to  assign  a  purely  logical  basis  for  the  procedural 
rule  which  rejects  as  involuntary  confessions  obtained  in  violation  of  the 
privilege  against  self-incrimination  or  of  the  extension  of  the  principle  of  the 
privelege  into  cases  involving  the  use  of  misleading  inducements  by  persons 

in  authoritv. 

*. 

It  would  seem  fair  to  conclude  that  where  the  confession  is  judicial,  i.e.,  is 
made  by  the  accused  in  court,  that  the  whole  matter  of  rejection  is  nothing 
with  which  confession,  as  a  matter  of  evidence,  has  primarily  anything  what- 
ever to  do.  It  is  determined  simply  by  the  procedural  rules  framed  by  the 
substantive  Mw  as  to  the  matter  of  compiilsory  self-incrimination  under  legal 
process.  Where  a  confession  has  been  reached  by  compulsion  which  does  not 
amount  to  duress,  and  the  declarant  enjoys  no  procedural  privilege  against 
self-incrimination,  the'  admissibility  of  the  statement  is  practically  unques- 
tioned. 

§  600.  [Self-incrimination] ;  Xnowledsfe  and  Waiver.*® —  There  is  much  con- 

49.  2  Chamberlayne  Evidence,  §  1644a. 

46.  Adams  v.  Lloyd,  3  H.  &  N.  362  ( 1 S58 )  ; 
Fifliier  v.  Ronalds;  12  C.  B.  7«2  (1852),  per 
Pollock,  C.  B.;  R.  v.'Garbett,  1  Den.  C.  C. 
236  (1847). 

47.  Reg.  V.  Bojres,.  1  B.  ft  a  31i,  3S0  ( 1861 ) . 
Privilege  from  giving  self 'incriminating  tes-* 
timony,  see  note,  Bender  «d,,  143  N    Y.  283; 

FaUure  to  Prodvoe  Books. —  A  statute  is 
constitutional  which  provides  that  in  a  prose- 
cution for  obtaining  credit  by  fake  state- 
ments of  ability  to  pay  the  eomplaining  party 
mUf  demaftd  the'  right  to  examine  the  de« 
fendant's  books  and  ht«  reiusal  to  -prodttee- 
them  shall  rai8fr>:a]l  inferenee  af^inst  hinn. 
The  court  holds  that  the  legislature  has  ^tbe 


right  to.  prescribe  the  evidence  which  shall  be 
received  and  the  effeet  of  that  evidence  and 
that  this  is  not  forcing  the  defendant  to  tts- 
tifr  against  himsalf .  People  r.  Mallon,  222 
N.'y.  4S6   (1918). 

Taking  IFlnger  -Prints. —  It  is  not  error  to 
admit  evidence  oi  floger  ppnts  of  the  defend* 
ant  obtained  by  asking  him  to. sign  his  name 
where  an  expert  in  the  subject  testifies  Ui 
their  effeet.  The  law  must  recognize  modern 
scientifio^  inventions.  The  defendant  signed 
his  name  voluntarily.  State  ▼.  Cerciello,  86 
N.  J.  L.  30ft,  90  Atl.  1112,  62  L.  R.  A.  (N. 
S.)   1010  ^914):.  '  ' 

48.  :2'€hsanbM'layBe,  Khidenoe^  §  1549. 

48.  2  Chamberlayne,  Evidence,  §  1646. 
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diet  ftmong  the  aQtborities  as  to  when  the  privilege  otf  siteik^  is  waived.  To 
courts  impressed  with  the  desirability  of  fostering  the  prinlege  to  eonceal  self- 
incrimiuatiug  facts  it  has  see&ied  proper  to  require  atfirmative  proof  from  the 
proponent  of  the  evidemce  to  the  erifect  that  the  incriniinating  statement  was 
voluntarily  made  after  actual  knowledge  of  the  privilege.^  By  tribunal?  which 
regard  the  discovery  of  truth  as  the  main  objectiv^a  in  legal  proceedings  and 
any  impediment  to  that  end  as  in  the  nature  of  a  public  menace,  the  burden  of 
evidence  is  placed  upon  him  who  opposes  the  reception  of  a  confession  ^oifl* 
duced.  The  declarant,  as  a  witness  is  uimimed  to  have  been  aware  of  his 
right  to  decline  to  answer  an  incriminating  question  on  the  ground  of  privilege. 
If,  there  fore,  he  has  answered  without  claiming  his  right  to  silence,  he  has 
waived  it  and  the  statement  is  voluntary.*^ 

Where  the  accused  takes  the  stand  vohmtarilv.  in  his  own  behalf  he  tiiiv 
not  stop  short  in  his  testimony  by  omitting  and  failing  to  explain  incriminating 
circumstances  and  events  already  in  evidence  in  whicli^he  participated  and 
concerning  which  he  is  fully  informed  without  subjecting  his  silence  to  the 
inferences  to  be  natnrallv  drawn  from  it.*^* 


/ 


§  601.  [Self-incrimination];  PreliiEinary  Hearings.* »— The  difficulty  of  de- 
cidiiiiT  whether  the  statement  of  one  subsequently  accused  of  crime  given  as  a 
witness  on  a  preliminary  hearing  is  admissible  under  the  present  rule  of  pro- 
cedure becomes  not  a  little  complicated  by  the  anomalous  position  in  which  the 
witness  frequently  finds  himself.  Formal  critninal  proceedings  have  not  fts 
yet  taken  final  shape.  Xo  pnwdural  rights  are  clearly  defined.  Apart  from 
any  violation  of  the  procedural  rules  against  self-incrimination,  little  reason  is 
furnished  why  the  confessions  or  criminal  admissions  of  one  testifying  as  a* 
witness  before  a  committing  magistrate  ^^  should  not  be  received  as  a  matter 
of  course.  The  same  rule,  applies  to  hearings  before  coinmissioners  in  bank- 
ruptcy; ^^  or  to  those  held  by  more  casual  bodies  exercising  judicial  functioiifs, 
e.g.,  investigating  committees  of  the  legislature  or  some  branch  of  a  munici- 
pality.«^<*  .         .  .  .-...'' 

A  volunteer  statement  at  a  preliminary  hearing  may  be  properly  received  ^" 

50.  Keny   v.    State,   72   Ala.   244    (1882);'  53.2    Chamberlayne,    Evidence,    §§    1547- 
Jackson  v.  State,  56  Miss.  312  n87»\:  '  1557. 

51.  People  V.  Taylor,  5fl'  Cal.  650    (18ST)  ;  54.  wState  v.  Br^nham,  13  S.  c!  389  (1879)  . 
State  V.  Vai.2:ne\ir,  5  Rich.  L.  |0.3  (18.52):  State  v.  Washing,  56  Wash.  485,  78  Pac:  1019 

52.  Caminetti  v.  Uniied  StaW'242  r.\<'  (1904). 

470,  61  L.  ed.  442,  37  Sup.  Ct.  ttepi   192,  L.  55.  .Tudd   v.   Gibbs*   3   Gray    (Mass.)    S.'^O. 

R.  A.  1017F  (1917).  543    (18r>5)V    See  also,   Faiiiice' v.  Gray,  21 

Effect  of  Suminoiis.— Evidence  Is  not  in-  Pick.  245  (1838). 
voluntary  simply  because  a  defendant  is^  sum-  50.  Com.  v.  Hunton,  168  Mass.  130,  46  X. 


r-    V 


moned  into   court   to   testify   where   he   an-  E.  404  (1897). 
Hwers  the  questions  put  to  him  without  oh-  57.  Evidence  given  Vdluntarily' in  an  earliei* 

jection.     Choatb    y.    Stat^,    12    Okla.    CHm.  action,  stahds  in  the  same  position  and*  is 

Rep.  560,  160  Pafc.'  34,  L.  R. 'A.  1917  A  lt'287  equally    competent.    Ferrell-  v.   State    (Fla. 

(1916).  '  '  1903),' 34  So.  ^20.  '       '       ■'""' 
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whether  made  under  oath  or  not^^  and  even  though  the  declarant  was  not 
warned  of  his  rights  ^^  or  made  aware  that  he  was  suspected  of  the  crime  ^^ 
and  even  though  the  witness  is  forced  by  summons  to  be  present  and  is  put 
on  oatli.^^  These  principles  apply  to  coroner's  inquests  ^*^  even  where  the 
witness  is  pi*escnt  under  compulsion  and  is  put  under  oath^^^  and  the  same  rule 
prevails  concoi'uing  lire  inquests,*'^  former  trials  ^^  or  hearings  before  the 
grand  jury/'®  though  if  he  has  been  forced  to  testify  his  statement  is  not  ad- 
missible.**^ 

§  602.  Duress.*® — A  confession,  when  duress  ®*  has  been  applied  to  the 
declarant,  becomes  absolutely  "  involuntary."  It  is,  therefore,  inadmissible  in 
evidence  from  the  standpoint  either  of  procedure  or  from  that  of  reason.*** 


M.  People  V.  VVeiger,  100  Cal.  352,  357, 
34  Pac.  S26  (1893);  Jackson  v.  State,  39 
Ohio  St.  37,  39  (1883) ;  SUte  v.  Hatcher,  20 
Or.  309,  44  Pac.  584   (1896). 

Vnited  IState$.^  U'llson  r.  U.  8.,  162  U.  8. 
613,  16  Sup.  Ct.  895  (1896). 

69.  State  v.  Conrad,  95  N.  C.  666  (1886). 
The  contrary  has  heen  held. 

A  witness  must  be  oantioned  where  the 
statute  e.xpressly  bo  requires.  State  v.  Spier, 
86  X.  C.  600  (1882) ;  State  v.  Xeedham,  78 
N.  C.  474  (1878)/ 

60.  Com.  V.  Sego,  125  Mass.  210,  213; 
Com.  v.  Myers,  160  Mass.  530,  532  (1894), 
per  Morton,  J.  Where,  however,  he  has  been 
formally  accused  there  is  authority  that  the 
evidence  is  not  admissible.  Woolfolk  v. 
SUte,  81  Ga.  564,  8  S.  E.  724  (1889); 
Treachout  v.  People,  41  N.  Y.  7  (1869); 
Dickerson  v.  State,  48  Wis.  288  (1870). 

•1.  Henderson  v.  State,  95  Oa.  326,  22  S.  E. 
537  (1895);  State  v.  Briggs,  68  Iowa  416. 
424,  27  N.  W.  358  (1886)  (plea  of  guilty)  ; 
State  T.  Bowe,  61  Me.  174  (1873)  (plea  of 
guilty);  People  v.  Butler,  111  Mich.  483,  69 
N.  W.  734  ( 1897 ) . 

Com.  V.  Clark,  130  Pa.  St.  641,  650,  18  Atl. 
988  (1800);  Hardy  v.  U.  S..  186  U.  S.  224. 
22  Sup.  Ct.  889  (1902).  There  is,  however,, 
strong  authority  to  the  contrary.  State  v. 
Parker.  132  N.  C.  1014,  43  S.  £.  830  (1903)  ; 
SUte  V.  Andrews,  35  Or.  388,  58  Pac.  765 
(1899);  SUte  v.  Welch,  34  W.  Va.  690.  15 
S.  R.  419   (1892). 

•9.  SUte  V.  Van  Tassel,  103  Iowa  6,  72 
N.  W.  497  (1897),  See  also  Daniels  v.  SUte, 
57  Fla.  1,  48  South  747  (1909) ;  70  L.  R.  A 
33:  Admisaibility  on  trial  for  murder  of 
testimony  of  accused  at  coroner's  inquest.  . 

6S.  &iyd«r  ▼.  SUU,  69  Ind.  105   (1877); 


SUte  V.  Oilman,  51  Me.  206  (1862);  People 
V.  Mondon.  103  N.  Y.  213,  8  X.  E.  496  ( 1886)  ; 
Williams  v.  Com.,  29  Pa.  St.  102,  105 
(1857). 

64.  Com.  V.  Bradford,  126  Mass.  42  ( 1878)  ; 
Com.  V.  King,  8  Gray  503  (1857);  Com.  v 
Wesley,  166  Mass.  248,  44  N.  E.  228   (1806). 

65.  Com  V.  Reynolds.  122  Mass.  455 
(1877):  McMastem  v.  SUte.  83  Miss.  1,  35 
So.  302  (1903)  ( stenographer *s  minutes); 
Carr  v.  Griffin,  44  X.  H.  510  (1863) ;  Com.  v. 
Reynolds,  122  Mass.  455  (1877);  McMasters 
V.  State  (Miss.  1903),  35  So.  302. 

66.  People  v.  Sexton,  132  Cal.  37,  64  Pac. 
107  (1901) ;  SUte  v.  Robinson,  32  Or  43.  48 
Pac.  357  (1897);  State  v.  Campbell  (Kan. 
1906),  85  Pac.  784;  State  v.  CarroH,  85 
Iowa  1,  51  N.  W.  U59  (1892), 

67.  SUte  V.  Clifford,  86  Iowa  550.  .53  N.  W. 
299,  41  Am.  St.  Rep.  518  (1892);  People  v. 
Lauder,  82  Mich.  109,  46  N.  W.  9,56  (1890). 
Admissions  of  guilt  made  at  the  trial  of  an- 
other may  be  admitted  in  evidence  People  v. 
Mitchell,  94  Cal.  550.  29  Par.   1106    (1892). 

yew  rorA;.— People  v.  Burt,  64  X.  Y.  Suppl 
417,  51  App.  Div.  106,  15  X.  Y,  Cr.  43 
( 1900),  though  if  compelled  to  speak  they  are 
involuntary  and  incompetent;  Shoeffler  v. 
SUte,  3  Wis.  823  ( 1854 ) :  SUte  v.  Clifford. 
86  Iowa  550  (1892)   (prisoner). 

68.  2  Chamber layne.  Evidence,  §§  1558- 
1563 

69.  Phillips  V.  Henry.  160  Pa.  St.  24.  25. 
28  Atl.  477,  40  Am.  St.  Rep.  706  (1894); 
Wolff  V.  Bluhm,  95  Wis.  257,  259,  70  N.  W. 
73,  60  Am.  St.  Rep.  115  ( 1897). 

70.  People  v.  Montane  (Cal.  App.  1908), 
98  Pac.  871;  People  v.  Perez  (Cal.  App. 
1908).  98  Pac.  870;  SUU  ▼.  Carrick,  16  NeT. 
120  (1881). 
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Form. 


§.603 


The  duress  may  be  mental^  as  by  the  use  of  threats,^^  or  physical,  by  the 
intlietiou  of  physical  pain  *^  or  by  the  threat  or  infliction  of  injury  on  a  person 
in  the  hands  of  a  mobJ^ 


§  603.  Porm  of  Confessions.'^^ —  The  form  in  which  a  confession  is  presented 
to  a  tribunal  is  inmiaterial  upon  the  question  of  its  admissibility  in  evidence. 

The  conduct  of  the  accused  is  always  admissible  in  evidence  against  him  ^^ 
and  the  rules  excluding  confessions  deemed  involuntary  as  induenced  by  hope 
or  fear  do  not  apply  to  evidence  of  conduct.'^  The  admission  may  take  the 
forn  of  silence  when  an  innocent  man  would  naturally  speak^  as  when  charged 
with  the  ci-imeJ*     A  judicial  ^**  confession  as  by  a  plea  of  guilty  '**  made  vol- 


71.  Hazelrifsg  t.  DontldBon,  2  Mete.  (Ky.) 
445,  447  ( lS5tf ) ;  State  v.  Wooley,  215  Mo 
620,  1 15  S.  VV.  417  (M>08);  State  v.  Rose 
lair  (Or.  1910),  100  Pac.  865.  A  confession 
U  not  eompetent  when  made  as  the  result  of 
« long  third  degree,  the  aiwumption  of  a  domi- 
nating and  browbeating  attitude  of  the  of- 
ficers toward  the  defendant  and  the  employ- 
ment of  deceptions,  threats  and  intimidations 
emphasized  with  coarse  profanity.  People  v 
Borello,  161  Cal.  367,  119  Pac.  500,  87  L. 
R.  A.  (X.  S.)  434  <1911). 

7S.  Johnson  v.  State  (Tex.  Cr.  App.  1906). 
97  S.  W.  312;  Joe  v.  State,  38  Ala.  422 
(1863);  Jackson  t.  State  (Tex.  Cr.  App. 
1906),  97  a  W.  312. 

73.  Irwin  v.  State,  54  Ga.  39  (1875) ;  Mil- 
ler  V  People,  39  III.  4.57  (1866);  State  v. 
Drake,  82  N.  C.  .593    (1880). 

74.  2  Chamberlayne,  Evidence,  §§  1564> 
1574. 

75.  Beery  v.  U.  S.,  2  Colo.  186  (1873) 
(identify ing  stolen  goods) ;  DiifTy  v.  People. 
26  N.  Y.  588  (1863)  (offer  to  compromise  a 
larceny). 

76.  Michaels  v.  People,  208  III.  603,  70  X. 
E.  747  (1904).  See  S9  1475,  1^76;  State  v. 
Keeland,  39  Mont.  506.  104  Pac.  513  (1909) 
(attempts  to  bribe  officer). 

77.  Com.  V.  Trefethen.  157  Mass.  .180 
(1892);  Kelley  v.  People,  66  N.  Y.  565 
(1874) ;  SparfV.  U.  S.,  156  U.  S.  51  (1895). 
Where  a  husbaad  and  wife  are  together  in- 
dicted for  murder  and  the  wife  charges  that 
the  husband  forced  her  to  commit  the  crime 
his  failure  to  contradict  her  cannot  he  con- 
strued as  an  admission  against  him  and  is  not 
admissible  for  that  purpose.  The  court  re- 
niarks  that  the  wise  husband  attempts  to 
soothe  and  placate  his  irate  spouse  rather 
than  to  question  her  statements,  however 
wide  of  the  truth  they  may  be,  and  the  rule 


should  be  made  for  the  average  man  and  not 
for  the  few  brave  or  tooVbiaia^  ones.  Kiley 
V.  State,  107  Miss.  600,  6.1  So.  882,  L.  R.  A. 
1915' A  1041  (1914).  The  mere  silence  of 
one  accused  of  crime  and  his  failure  to  deny 
charges  made  against  him  in  his  presence  are 
not  to  be  construed  as  admissions  made  by 
him  as  this  contravenes  the  rule  against  seif- 
crimination.  Ellis  v.  State,  8  Okla.  Crim 
Rep.  622,  128  Pac.  1095,  43  L  R.  A.  (X.  S  ) 
811  (1913).  '*  While  this  character  of  proof 
is  often  entitled  to  but  little  weight,  there  is 
no  rule  justifying  its  entire  e.Kclusion.  Its 
value  is  to  be  determined  by  all  the  circum- 
stances, of  which  the  jury  are  the  peculiar 
judges;  One  person  may  be  so  confused  or 
embarrassed,  so  completely  taken  by  surprise 
by  the  unexpected  and  sudden  arrest  and 
charge,  as.  though  ever  so  innocent,  to  act  in 
a  manner  strongly  indicative  of  guilt.  And 
yet,  another  man,  cool  and  self-possessed,  may 
be  able  at  once  to  command  the  entire  situa- 
tion, and  though  the  most  hardened  villain, 
disarm  suspicion  and  impress  those  around 
with  his  innocence.  All  these  and  other  cir- 
cumstances are  to  be  considered.  But  the  fact 
that  he  was  charged  and  made  no  reply  or 
denial,  may  properly  be  shown,  the  effect 
thereof  being  left  to  the  jury."  Wharton, 
345,  note  6. 

78.  The  distinction  between  judicial  and 
extra-judicial  confessions  is  well  stated  by 
the  court  in  State  v.  Gorman,  54  Mo.  526. 

79.  SUte  V.  Branner.  140  K.  C.  559,  63 
S.  E.  169  (1908).  There  is  authority  that  a 
plea  of  guilty  afterwards  withdrawn  may  be 
put  in  evidence  although  it  was  entered 
through  a  misunderstanding  between  Counsel, 
State  V.  Carta,  90  Conn.  79.  96  Atl.  411,  L. 
R.  A.  1916  E  634  (1916),  and  note  showing 
that  the  weight  of  authority  is  to  the  con- 
trary. 


!<§'  604^  605  Confessions.  4M 

iHitarily  or  by  testimi>ny  in  court  **^  inay  te  veceived  and  the -confession  Aiay 
also  be  esitra- judicial,  outside  of  court  proceedings.  T\ie  confession  may  be 
oral  in  any  form  as  by  question  and  answer,^*  or  it  may •  be  written  eitlicr  by 
Lim  or  by  another  and  signed  by  him.***-^  Where,  ji^  ,13.  ^y^^tt^if  it.must^^l^  in- 
troduced as  the  best  evidence.^^  So  letters  ^'^  or  other  documents  may  be  used 
as  admissions. 


§  604.  liidependtDt  Eelerancy.s^^n  The  statement  of  the  defendant  in  a 
criminal  prosecution,  like  any  other  deciaratioii,  iliay,  MrithoVit  cbntiictiiig  with 
the  procedural  rules  regulating  confessions,  be  hd^d  in  evidence  as  leading  to 
other  inferences  "than  that  the  fa<?t  is  as  stated.  The  'asseHion  mav  be  relevant 
independent  of  its  truth  or  falsity.  For  example^  a -confession  rejected  as 
evidence  of  that  which  it  asserts  because  "  inVoluntarv%"  mav  still' be  received 
as  constituting  a-  contradictory  statement®'  Thus,  should  a  defe^idant  sign 
his  name  to  a  paper  on  file  in  the  cause  ®^  the  prosecution  is  at  perfect  liberty 
to  use  the  signature  as  a  specimen  of  his  handwriting,  though  it  might  not  be 
available  as  a  confession. 

§  605.  Introduction  of  Confession  in  the  Evidence;  Hearing  on  Voir  Bire.^^ — 

Under  the  earlier  English  procedure  which  has  been  followed  and  still  prevails 
in  a  majority  of  American  courts  **  the  burden  of  evidence  is  upon  the  prose- 
cution to  satisfy  the  court  upon  tender  of  the  coufessTon  in  ^vidence  that  it 
was  voluntarily  given ;  to  the  extent,  at  least,  of  showing  that  no  thre,ats,  prom- 
ises or  other  misleading  inducements  were  held  out  to  the  declarant  by  the 
person  to  wnom  the  confession  was  made. 

The  court  may  at  this  stage  of  the  proceedings  hear  at  length  both  the 
prosecution  and  the  defendant  ^  to  determine  whether  the  confession  was 
really  voluntary.*^*  The  defendant  may  not  only  show  that  the  confession  was 
not  voluntary  but  may  also  prove  that  he  never  made  it  ®*  and  the  prosecution 

so.  State  V.  Sorter,  52  Kan    631.  34  P&c.  SB.  Com.   v    Tolliver.   119   Mass.   312,  315 

1036(1893).     *•  The  statementB  made  by  the  (1876). 

defendant  while  testifying  at  a  former  trial  87.  Efiint  y.  State.  33  Tex.  Cr.  252,  26  S. 

were  competent,  either  as  admissions  or  iof  W    206   (1694)    (application  for  bail) 

the  purpose  of  contradicting  him.     They  were  88.  2    CHamberlavne,    Evidence.    §§    1.576- 

voluntary  statements,  in  regard  to  his  con-  1586. 

nection  with' the  transaction,  and  it  is  iinnia-  8$.  t*eopJe  v.  Castro,,! 25  Cal.  521,  58  Pac 

terial  where  or  when  they  were  made."     Com.  133   (1899). 

V.  Reynolds,  122  Mass.  454  (1877\                    ,  United  States  — "Bojii  v.  ftah,  110  U    S. 

81.  State   V.    Peterson,    110   Iowa    647,  .82  587,4  Sup.  202   (1883) 

N.  W.  329   (1900).  ,  "  90.  Znckerman  v.  People,  213  ill.  114.  72 

82.  State  V.  Berberick,  38  Mont.  423,  100      N.  E.  741    1 1004).  ' 

Pac.  209   (1909)  91.  State  v.  Williams'  (^ev   1909).  102  Pac 

S3.  Cicero   v.    State,   54   Ga    156    (1975).;  974:                                                         .' * 

Wright  V.  State,  50  Miss.  332  (1974).           .^  ,92.  .Taynes  v   People.  44  Colo   53.5,  99  Par. 

84.  Oakley  v.   State,   135  Ata.   15,  33   feo"  325.  ( 10()9) ;  Com.'v.  Howe,  9  Gray   (Mass) 
23  (1902).,                                ;  110    (1857);  People  v.  Fox,  3' N/ Y-  S^PP*- 

85.  2  Chamberlayne,  ifvidence,  §  1576.  369(1889).* 


t  ••' 


^P$  Proyxnce  of  J^by.  %%  606-608 

may  impeach  the  evidenjte  of  jlif  4e%4a^^.«f^f  h«,9^tip»aij^.an  ^^  first 
instance  be  decided  by  the  judge  in  many  jurisdictions.''*      •        _ 

§  606.  [Utroductioh  ctf  Coufestlon  into  Evideno^];  Hearing^  of  the  Jury.*^-- 

Wliere  a  confession  of  guilt  is  offered,  the  jury,  las  a  inile,  are  reqiiired  to  retire 
from  tbe  court  rooui,  while' the  facts  regarding  tile  voluntary  natui'^  of  the  pris^ 
oner's  stiitt'iiuiit  are  coiisiderii'd  by' the  court  and  its  admissibility  argued  by 
counsel  on  Loir  direJ^  In  the  absence  of  fiftatiitury  regulation  to  the  contrary; 
making  the  matter  one  of  substantive  or  pnx^edttral  U\v,  the  question  as  to 
whether,  iand,  if  so,  ho\v'  far,  witnesses  bearing  upon  the  voltmtary  nature  of 
the  confession  shall  be  examined  in  the  presence  of  the  jury,  is  largely  one  6f 
administration.'*^ 


^i.  :    •     .  •-.:**'.'      •.  I   •  .  '  .•  ;  .\       \  U 


§  607.  [Introduotion  of  Cootfession  into  Evidenoe]  \^  Leaving  ftne»tio|i  to  tlie 
Jury^MR.^  As  the  jun-  has  in  tbe  Jest  instance  to  decide  the  truth  and  effect  of 
evidence  as  to  acoufessioin  manv  courts  have  turned  over  to  them  at  oace  the 
hearing  of  all  testimony  concerning  it.®*  It  tlien.beeomes  the, duty  of  the  jury 
to  determine  whether  it  is  voluntary  ^  and.  if  so  whether  the  evidence  as  to  it 
is  to  be  believed.^ 

§608.  Probative  Force;  Infirmative  Considerations.' — From  the  standpoint 
of  reason  a  confession  may  be  subject  to  grave  infirmative  considerations, 
among  others  that  it  is  extremely  improbable  that  a  person  should  accuse 
himself  of  a  serious  crime.^  It  may  have  been  made  from  some  false  hope  of 
benefit  or  tear  of  injury  and  still  be  false.*  The  mind  of  the  criminal  may  be 
excited  or  diseased"  or  morbid.  The  confession  mav  be  in  tbe  nature* of  an 
offer  of.  compromise  to  the  prosecution.^ 

W.  State  v   Staley,  14  Minn.  105   (1^67):  98.  2    Chamber layiie.    Evidence,    §§    1588; 

Sampgon  v   State.'  54  Ala.  241   (1875) :  State  1590 

V  Peter,  14  La.  Ann.  521    (1859).     See  alw),  9d.  Roeael  *  v. '  Sttf te,  62  N.  J.   L.   218,  41 

Com   V.  Culver.  126  MaM   404  (1870).  Atl    408    (18»8>;   Burdge  v.  9tat^,  63  Ohio 

94.  .Strickland    v.    Stat6    (Ali.    1907),    ^4  St.  51^,  42  N.  E:  5d4  (1896). 

5^0  90.  1.  Cain  v.  State,  18  Tex   387  (1857);  Com. 

Practical   Suggestloilft.— The  witness  who  v.  Culver,  126  Mass  464  (1879). 
19  to  tei^tlfy  to  a  confesition  Rhould  be  first  2.  Burton  v.  State,   107  Ala.   108;   18  So. 

asked  to  detail  the  circumstances  under  wbieh  2S5*  (1895^}  •'' '  »  .     .      ;j 

it  was  obtained,  showinsr  that   nd  force  or         '*.  2    Chamberla5iie,    Eyidence,    {§    1591- 

inducement  i-vas  usrpd  and  telling  jn.^t  what  1593. 

was  said   to  the  declarant   and  phowinp   if         4.  State  v.  Farter,  32  Or.  185,  49  Pac.  964 

possible  that   he  was   cautioned   that   w.hat*  (18(^7).' 

ever  he  said  mi^ht  be  used  against  him  and  6.  Bullock  v.   State,  65  N.  J.  L.   557,  47 

that  he  need  not  answer  if  he  <fid  not  wish  Atl.  62' (1900)';  People  v.  McGlotn',  91  N.'Y. 
to  do  so          •                            ■           "               -246   (1883).  .         ,  ». 

95.  2  Chambcrlayne.  Evidence,  5  1597.  ^.  The   drutiken   condition   of  an   accUaed 

96.  State  <••  druff.  6S  X.  J  T..  287.  .*?.1  Atl.  when  making  a  tfonfeBsion'tinlese  such  drunk- 
»8  (1902) :  Kirk  v.  Terr.,  10  Okl.  461,  60  PliC.  enness  ^oes  to  the  ipxt^nt  of  munia  does  not 
797  (1900).               '                         '  affect  the  admissibility  in  evidence  of  such 

97.  Stat6  r  Barker  ( Washf  1910)  ,'lD6^<Pac.  cdnfessfon  but  bay  affect  ifs  #eight  and  c^edi- 
133.                                                             '  ''  bllity  Hritft  tK«  juiy.  '  LindWy  v.'Stetc,  66 
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§  60B.  [Probative  Force];  Judicial  Confestioiis.^ — No  confession,  as  a  sub- 
stitute for  evidence,  is  conclusive.  The  confessing  party  is  not  concluded  even 
by  a  judicial  statenlent,.  final  as  this  may  be,  in  a  procedural  sense,  for  the 
purposes  of  the  case  itself.  The  defendant  who  has  pleaded  guilty  in  a  crim- 
inal case  may  seek  to  minimize  or  control  the  efiFect  of  his  statement  should 
it  be  offered  against  him  on  another  occasion.  He  may,  for  example,  sho^  on 
such  an  occasion  that  he  did  not  then  know  the  nature  of  the  charge  against 
him  to  which  he  was  pleading,  or  did  not  suppose  the  plea  would  be  used  as  a 
confession.  It  is  open  to  him  to  contend  that  he  is,  in  point  of  fact,  not  guilty 
of  the  offense  claimed  although  he  has  pleaded  guilty  to  it  at  another  time.^ 

§  610.  [Probative  Force]  r  Corroboration  required. ^^ — It  has  frequently  been 
provided,  in  pursuance  of  the  idea  that  it  is  a  proper  function  of  substantive 
law  to  control  the  operations  of  the  reasoning  faculty,  that  a  jury  should  not 
act  upon  the  mere  confession  of  tlie  accused,  however  voluntary.  To  create  a 
prima  facie  case,  the  confession  must  be  corroborated,^^  unless  it  is  a  judicial 
confession  as  by  plea  of  gtiilty  in  open  court. *^  Corroboration  may  constitute 
any  circumstance  tending  to  render  the  confession  more  probable  ^'  but  the 
corroborating  fact  need  not  be  connected  either  with  the  accused  or  the  con- 
fession and  need  not  be  established  bevond  a  reasonable  doubt. ^*  The  rule  as 
to  corroboration  is  not  a  rule  of  evidence  but  is  a  rule  of  procedure.  The 
fact  that  a  crime  has  been  committed,  or  the  corpus  delicti,  must  be  proved  but 
evidence  of  it  need  not  precede  the  confession.^*^     In  many  jurisdictions  the 


Fla.  341,  63  So.  832,  50  L.  R.  A.  (N.  S.)  1077 
(1913).  Where  the  defendant  has  confessed 
to  the  crime  charged  and  his  mental  capacity 
is  in  question  it  is  proper  to  show  that  he 
had  previously  made  a  false  confession  to 
having  committed  another  crime*  of  which  he 
was  not  guilty,  to  show  his  mental  condition. 
SheUenberger  v.  State,  97  Xeb.  498,  150  N. 
W.  643,  L.  R.  A.  1015  C  1163  (1915). 

7.  Austine    v.    People,    51     111.    236,    240 
(1869). 

A  threat  to  bring  a  oItU  action  may  rea- 
der a  confession  of  crime  so  unreliable  and 
untrustworthy  as  to  be  irrelevant,  for  pre- 
cisely the  same  reasons  that  an  offer  of  com- 
promise is  irrelevant.  Cropper  v.  U.  S.,  Morr. 
(Iowa)   259   (1843). 

8.  2  Chamberlayne,  Evidence,  $  1594. 

9.  Murmutt  v.  State  (Tex.  Cr.  App.  1902), 
67  S.  W.  508.  RijBrht  to  impeach  or  contra- 
diot,  tee  note.  Bender  ed.,  187  X.  Y.  300. 

10.  2  Chamberlayne,  Evidence,  §§  1595- 
1601. 

11.  Hubbard  v.  State  (Ark.  1905),  91  S.  W. 
U ;  WilMQ  V.  State,  6  Ga.  App.  16,  64  a  £, 


112  (1909);  West  v.  State,  6  Ga.  App.  105, 
64  S.  E.  130  ( 1900) .  In  an  action  for  divorce 
on  the  ground  of  adultery  where  the  libel- 
lant  testifies  to  the  adultery  and  there  Im 
evidence  of  a  confession  made  by  the  libellee 
this  is  insufficient  under  the  rule  that  the 
uncorroborated  testimony  of  one  of  the  partien 
ia  not  enough  to  obtain  a  divorce.  Garrett 
V.  Garrett,  86  X.  J.  Eq.  203,  98  Atl.  848. 
Conviction  on  accomplice's  testimony  —  who 
is  accomplice,  see  note.  Bender  ed.,  26  X.  Y. 
523. 

12.  People  V.  Bennett,  37  X.  Y,  117  (1867)  ; 
State  V.  Cowan,  29  X.  C.  239  ( 1847 ) . 

13.  Com.  V.  Killion  (Mass.  1907),  80  X. 
E.  222;  State  v.  Guila,  10  X.  J.  L.  163,  IS 
Am.  Dec.  404  (1828). 

14.  Evidence  in  corrolK>ration  of  a  confes- 
sion is  sufficient,  if  it  tends  materially  to 
connect  accused  with  the  crime,  and  need 
not  show  the  fact  beyond  a  reasonable 
doubt.  Douglas  v.  State,  6  Ga.  App.  157, 
64  S.  E.  490  (1909). 

15.  Anthony  v.  State  (Fla.  1902),  32  So. 
818. 


«?: 
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corpus  delicti  must  be  established  by  evidenco  independent  of  the  confession 
itself  ^^  but  circu^staatial  evidence  of  the  corpvs  delicti  is  suiEcient.^^ 

§  iSll.  [Probative  Force] ;  A  Quefltidn  for  the  Jury.i« —  A  finding  by  the 
judge  presiding  at  the  trial  to  the  effect  that  a  confession  is  admissible,  re- 
ceives the  statement  as  evidence  in  the  case.  He  informs  the  jury  that  they 
may  properly  consider  the  probative  force,  if  any,  furnished  by  the  confession. 
This  ruling  attaches  no  element  of  detinite  credibility.  What  probative  farce 
the  confession  is  to  have  in  the  minds  of  the  jury  is  for  them  to  determine. ^** 
The  same  facts  which  have  failed  to  convince  the  judge  that  the  confession 
should  be  excluded  as  "  involuntary  "  under  the  rule  of  procedure  or  irrelevant 
in  point  of  reason  to  the  existence  of  the  facts  which  it  asserts  *^  may  suffice  to 
remove  from  it,  when  admitted,  all  probative  force.^^  The  defendant  has 
therefore  the  right  to  introduce  evidence  of  such  facts  ^^  apd  comment  upon 
them  in  argument.**  The  voluntary  nature  of  a  confession  need  not  be  estab- 
lished beyond  a  reasonable  doubt  but  any  doubt  arising  in  the  minds  of  the  jury 
as  to  the  probable  effect  upon  the  veracity  of  the  declarant  of  inducements  held 
out  to  him  may  be  considered  by  them,  with  all  other  facts,  in  deciding  whether 
there  remains  in  their  minds,  as  the  resultant  of  the  whole  case,  a  reasonable 
doubt  as  to  the  guilt  of  the  accused. '^"^ 

§  612.  [Probative  Force] ;  Judicial  ViewB.^^ —  Judges  are  by  no  means  agreed 
as  to  the  juridical  value  of  confessions.  Courts  have  treated  them  as  a  class, 
a  species  of  evidence,,  about  which,  as  a  whole,  it  was  safe  to  dogmatize. 

16.  KichardRon  v.  State,  80  M»s.  115,  31 
6o.  544  f  1002).  Until  there  is  some  evidence 
of  the  corpus  delicti  there  is  no  foundation 
for  the  receipt  of  evidence  of  confessionct. 
State  V.  Brown,  103  S.  C.  437,  88  S.  E.  21, 
L.  R.  A.  1016  D  1295  (1916).  The  corpus 
delicti  mu8t  be  proved  oiitflide  of  the  defend- 
ant's admissions  and  for  this  purpose,  to 
prove  emhezzlement  by  a  guardian  it  is  not 
enough  to  show  the  appointment  of  the  ^lard- 
ian  and  hh  receipt  of  the  fimds  and  his  .ad- 
mission that  he  did  not  have  them,  but  the 
court  indicates  that  a  demand  and  failure  to 
produce  them  might  l>e  enoughs  Choate  v. 
Stete,  12  Okl^.  Crim.  Rep,, 560,  160  Pac.  34, 

L.K.  A.  1917  A  1287   (1016). 

17.  Dayis  v.  Stote  (Ala.  1004).  37  So.  676; 
SUte  V.  Banusik  (X.  J.  1006),  64  Atl.  994: 
State  V.  Kogoway  (Or.  1904).  78  J?ac.  987. 
Evidence  of  an  extra-judieiaj  confession  is 
nrcumstantiKl  within  i^ie^meani"!?  of  a  i^tat- 
ute  providing  that  no  person  shall  f^uffer  the 
death  penalty  j  on  c.ifci(mstantial ,  eyidcmce 
alone.  Daopaa  v.  P^ple,  Colo.  (1917),  163 
Pac  289,  L.  R.  A.  1917  D  691.  .     ^ 


18.  2  Chamberlayne,  Evidence,  §§  1602- 
1604. 

19.  State  ▼.  Adams  (Dl.  1906),  65  Atl. 
610;  Herndon  v.  State  (Tex.  Cr.  App.  1907), 
99  6.  W.  558.  The  jurors,  being  the  con- 
clusive judges  of  the  credibility  of  witnesses 
and  the  weight  to  be  given  to  their  testi- 
mony, may  believe  or  disbelieve  any  portion 
of  a  confession.  Herndon  v.  State  (Tex.  Cr. 
App.  ( 1907 ) ,  00  S.  W.  658.  See  also,  State  v. 
Russo  (Del.  6.  &  T.  19105,  77  Atl.  743. 

20.  §§  605  et  seq. 

21.  State  V.  Von  Kutzlehen  (Iowa  1907), 
113  N.  \V.  484. 

22.  Miller  v.  State,  94  Ga.  1  (1894) ;  Wil- 
liams V.  State,  72  Miss,  117  (1894). 

23.  The  result  is  the  same  where  the  lan- 
guage of  the  declarant  admits  of  more  than  a 
single  meaning.  State  v.  Taylor,  54  S.  C. 
174,  32  S.  E.  140  (1898) ;  Eckert  v.  State,  9 
Tex.  App.  105  (1880)    ("  shot  after  "). 

24.  Williams  v.  State,  72  >fis8.  117,  16  So. 
296   (1894).. 

26.  2  Chamherlayne,  Evide|iice,  S§  .  1605- 
1608. 
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Upon  the  one  hand,  the  claim  has  been  freely  and  enthnsiastically  made,  bv 
those  who  must  have  assumed  that  all  confessions  were  the  reasoned  and 
deliberate  act  of  the  person  acc\ise4i  that  such  statement}  are  of  the  first  rank 
in  probative  force  ^^  and,  therefore,  entitled  to  the  most  m^irked  consideration.*^ 
To  other  courts,  regarding  the  various  infirmative  considerations  attending 
their  use,  confessions  have  presented  an  entirely  different  forensic  aspect. 
They  are,  it  is  said,  to  be  cautiously  received,^'*  always  distrusted  *•  and  never 
accredited  with  much  probative  force. ^"  There  are,  for  example,  many  cases 
known  \vhere  persons  have  confessed  to  crimes  they  did  not  commit  or  as  in  the 
case  of  the  witchcraft  delusion  to  crimes  which  could  not  have  been  committed 
by  anyone.  The  general  rule  is  that  each  confession  should,  be  weighed  by 
its  ow^n  oirjcnmstanoes.-*^ 

§  613.  Specific  Admissions.^^ — However  the  fact  that  the  confession  itself 
as  a  confession  is  excluded  as  beiusc  involuntarv  will  not  bar  out  evidence  of 
independent  facts  contained  in  it  which  are  relevant  to  the  issue  as  admis- 
sions.^^ For  example,  if  the  accused  states  that  the  stolen  goods  ^^  or  the 
body  of  the  deceased  ^  will  be  found  at  A  certain  place  evidence  of  this  state 
ment  and  that  investigation  showed  it  to  be  true  is  admissible  against  the 
defendant. 

§  614.  To  Whom  Extrajudicial  Confession  is  Hade.**^ —  An  extra-judicial  con- 
fession may  properly  be  made  to  any  person,^"  or  collection  or  body  of  persons.**^ 
It  is  not  even  necessary  that  the  statement  should  have  been  addressed  to  any 
definite  individual.  It  may  have  taken  the  form  of  a  prayer. •**•  The  great 
majority  of  confessions  of  guilt  axe  naturally  received  by  persons  in  authority, 
upon  the  arrest  of  the  accused  or  while  he  is  in  custody.^"  Though  it  is  in 
connection  with  confessions  so  made  that  the  voluntary  character  of  the  state- 
ment  is  most  carefully  S9rutinized,^'  no  reason  exists  why  the  officer  should 


36.  Basye  v.  State,  45  N'eb.  261  (1895): 
Hopt  V.  Utah,  110  U.  S.  §84,  4  Sup.  Ct.  202 
(1883). 

27.  State  v.  Brown,  48  Iowa  382  (1878). 

28.  DanieU  v  State,  57  Fla.  1,  48  So.  747 
(1909);  Marshall  v.  State,  32.  Fla.  462,  14 
So.  92  (1893):  Coney  v.  State,  90  Ga.  140. 
15  S.  E.  746  (1892)  ;*  People  v.  Borgetto,  90 
Mich.  336,  58  X.  W,  328  (1894) 

29.  State  V.  Fields,  Peck  (Tenn.),  140 
f  H23)  ;  State  v.  McDonnell.  32  Vt.  491,  532 

f  1  mo ) .' 

30.  keitliler  v.  State.  10  Sm.  ^  M.  (Mi»».^ 
192  (1848)  ;  People  v.  Jones,  2  Edw.  Sel.  C^is. 
(X.  Y.)  86  (1849). 

31.  Hauk  V.  SUt<^  148  Ind.  238/ 46  N.  E. 
127,  47  S.  E.  465  (189?).  '         ' 


?'. 


32.  2  Chamberlayne,  Evid^tice,  §§  1609- 
1614. 

S3.  State  v.  Red.  53  Towa  69  (18S0). 

84.  Johnson  v.  State,  119  Oa.  257,  46  S.  E. 
960   (1903). 

'35.  Orecg  v.  State.  106  Ala.  44,  17  So.  321 
(1894)  (child);  Lowe  v.  Stkte,  88  Ala.  8 
(1S89)  ;  State  v.  Motley,  7  Rich.  (S.  C.)  327 
(1854). 

36.  2  Chamberlayne,  Evidence,  §  1616. 

37.  Speer  v.  State.  4  Tex.  App.  474  (1878). 

38.  Com.  V.  Drake,  15  Mass.  161  (1818) 
(church  members). 

39.  Woolfolk  ▼.  State,  85  Ga.  69,  II  S.  E 
814  (1890). 

^.  State  V.  Sitnoti,  15  La.  Ann.  568  ( 1860) . 
41.  SUte  V.  Dodson.'14  S.  C.  628   (1880); 
{§  593  rtaeq.  ^ '  . 
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not  testify  as  to  what  has  been  said  to  him..  The  proseouting  attom^y,^* 
committing  magistrate  ^^  or  even  the  i:rial  judge  ^^ .  are  equally  competent .  as 
witnesses  to  the  making  of  a  voluntary  confession  by.  one  accused  of  crime. 

§  616.  Administrative  Detail. ^^ — As  a  rule,  judicial  administration  imposes 
no  limit  to  the  number  of  confessions  which  may  be  received.  Where  a  de- 
fendant makes  a  confession  on  more  than  one  occasion,  each  confession  may  be 
separately  proved."***  The  scope,  moreover,  which  a  confession  may  cover  is 
by  no  means  rigidly  limited  to  the  res  gestce  of  the  crime  under  investigation. 
It  is  no  objection  to  a  confession  that  it  relates  also  to  the  commission  of  other 
crimes.'*^  Nor  is  the  order  of  proof  other  than  elastic.  A  confession,  for 
example,  may  be  introduced  at  the  stage  of  rebuttal.**^  . 

§  616.  The  Evolvtioa  of  Beawn.**—  To  a.  icertain  extent,  the  history  of  the 
evolution  of  the  law  of  confessions  is  that  erf  most  rules  in  the  law  of  evidence.' 
As  is  said  elsewhere,®*^  the  early,  history  of  that  law  from  the  time  when  the 
jurors  ceased  to  be  witnesses  ^^  down  to  the  close  of  the  sixteenth  century  was. 
largely,  though  decreasingly,  one  of  administration.  The  judge  was  accorded 
a  wide  discretion,  as  part  of  the  executive  of  the  crown*  for  the  promotion  of 
justice  in  advising  jurors  as  to  what  they  might  safely  use  as  evidence  in 
course  of  a  trial.  There  were  practically  no  rules,  certainly  none  having  the 
force  of  law.^^  At  most,  the  action  of  the  judges  in  this  respect  was  deter- 
mined by  the  custom,  or  practice  of  the  various  circuits  of  the  king's  courts. 
The  effort  was  to  administer  the  customs  of  the  realm  or  other  provisions  hav- 
ing the  force  of  law  with  legal  reason,  as  that  term  was  then  understood,  for 
the  attainment  of  substantial  though,  of  course,  conventionalized,  justice. 

/n  respect  to  confessions,  the  term  being  then  restricted  to  judicial  confes- 
sions by  way  of  pleas  of  guilty,^'  the  administration  of  humane  judges  was  to 
make  sure  that  the  prisoner  really  meant  what  he  said  in  pleading  guilty  and 
was  fully  aware  of  the  consequences  of  his  act.     In  view  of  the  severity  of 


42.  Walker  y.  State,  136  Ind.  663,  36  N.  E. 
356.  (1893)  ;  People  v.  Howes,  81  Mich.  306, 
45  K.  W.  981  (1890);  State  v.  Chisenhall, 
106  N.  C.  676,  11  S.  E.  518  (1890). 

4S.  State  v.  McLaughlin,  44  Iowa  82 
(1876);  State  v.  Monie,  26  La.  Ann.  513 
(1874):  Wolf  V.  Com.,  30  Gratt.  (Va.)  833 
(1878). 

44.  State  v.  Chambers,  45  La.  Ann.  36,  II 
So.  044  (1893). 

45.  2  Chamberlayne,  Evidence,  §  1616. 

48.  Lowe  V.  State,  125  Ga.  55,  53  S.  E. 
1038  (1906). 

47.  SUte  ▼.  Dalton  (Wash.  1906),  86  Pac. 
590. 

48.  Ince  v.  State  (Ark.  1906),  93  S.  W.  65. 


49.  2    Chamberlayne,    Evidence,    §§    1617, 
1618. 

IK).  §  120. 

61.  §  120. 

52.  "  These  defects  in  the  system  of  trial  in 
the  seventeenth  century,  I  own,  strike  me  as 
being  almost  less  important  Chan  the  utter 
absence  which  the  trials  show  of  any  concep- 
tion of  the  true  nature  of  judicial  evidence  on 
the  part  of  the  judges,  the  counsel  and  the 
prisoners.  The  subject  is  even  now  imper- 
fectly understood,  but  at  that  time  the  study 
of  the  subject  had  not  begun.  I  do  not  think 
any  writer  of  the  seventeenth  century  has 
anything  of  importance  to  say  about  it. 
Stephen,  Hist.  Crim.  Law,  p.  399. 
603. 


w 
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the  penal  code^  th^i  i^  fo^ce,  the  disproportionate  pimiahment  frequ^tly 
awarded  for  comparatively  unimportant  otfeuces  and  the  diiiabilitied  under 
which  the  accused  labored,  it  seenu^d  but  just  that  before  the  judge  should 
allow  a  prisoner,  undefended  by  counsel,  without  the  aid  of  witnesses,  aud 
hurriedlv  tried,  often  with  almost  indeceut  haste,  to  foreclose  his  last  chance  of 
escape  by  plea  of  guilty,  he  should  make  sure  that  the  act  was  a  delibei-ate  one 
made  with  full  knowledge  of  its  couseiiuences. 

The  political  conditions  of  the  sixteenth  century  ^*  resulted  in  the  crystal- 
lization of  these  tendencies  into  rules  of  law  which  resulted  in  many  cases  in 
gross  miscarriage  of  justice.^*^  Our  courts  have  followed  these  vicious  prece- 
dents ^^  but  the  modern  tendency  is  to  break  away  from  these  strict  rules  and 
to  regard  confessions  on  the  merits  of  each  case.'^ 


B4.  See  ante,  §  582.  Social  odnditions  in 
the  England  of  that  time  were  such  as  might 
weH  ground  a  eontention  that  any  induce- 
ment, however  slight,  held  out  to  a  prisoner 
to  induce  him  ^  to  confess  would  tend  to  lead 
him  to  criminate  himself,  even  falsely.  R.  v. 
Baldly,  Z  Den.  Cr.  C.  446  (1S52). 


56.  Bram  v.  U.  S.,.  16iB  U.  S.  532,  IS  Sup. 
183   (1807). 

66.  SUte  v.  Edwards,  126  N.  C.  1051,  35 
S.  K.  540  ( 1900) . 

67.  State  ▼.  Gnnrer,  06  Me.  363,  52  AU. 
767  (190te). 
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Former  evidence,  617. 

Adminislrative  attitude  of  the  court.  618»      . 

Adequate  neeeseity,  619. 

absence  from-  jurisdiction,  620. 

cUUm  of  prtJvihge  agoinst  eelf-inerimination^  681« 

death,  622. 

imprisonment.  623. 

inability  to  find,  624. 

infamy,  625. 

interest,  626. 

mental  incapacity,  627. 

official  duty,  628. 

physical  incapacity,  629. 
former  trial,  630. 
Tfce  hearsay  rule,  631. 
Identity  of  the  issue,  632. 
Identity  of  the  parties,  683. 
5cop€?  o/  proof ;  extension,  634. 

intension;  precision  in  recollection,  685. 
Jfedfff  o/  proof;  official  documents,  636. 

unofficial  documents;  memoranda,  637. 
stenographers,  638. 

witnesses;  independent  relevancy,  639. 

§  617.  Former  Eyidenoe.^ — A  final  branch  or  topic  in  the  law  of  evidence 
which  continues  to  exhibit  in  a  marked  though  waning  degree  the  power  of  the 
procedural  or  substantive  law  is  that  which  permits  a  proponent  to  submit  to 
the  tribunal,  under  certain  circumstances,  the  evidence  given  by  a  witness  at  a 
former  trial.  The- prevailing  rule  upon  this  subject  n^y  be  stated  as  follows. 
Whenever  it  shall  be  made  to  appear  to  the  reasonable  satisfaction  of  tie  trial 
judge  that  a  suitable  administrative  necessity  for  so  doing  exists,  the  pro- 
pon^t  of  relevant  facts  covered  by  the  testimony  of  a  witness  upon  a  former 
trial  may  be  permitted  to  give  in  evidence,  as  proof  of  the  facts  therein  as- 
serted, the  report,  verified  under  oath,  of  a  duly  qualified  witness  who  heard 
the  original  testimony ;  —  provided  that  the  issue  is  substantially  the  same  in 

1.  2  Chamberlayne,  Evide&o«,  $  ^^^^' '    " 
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the  two  actions,  that  a  party  against  whom  the  evidence  is  offered  or  some 
one  identified  with  him  in  legal  interest  cross-examined  the  witness  upon  the 
former  occasion  concerning  the  topic  on  which  his  evidence  is  now  offered,  or, 
at  least,  was  afforded  a  reasonable  opportiinitv  for  doing  so,  and  that  the  re- 
porting witness  should  be  <^h]e^|ytetOc^iU«fite^kj^]y  with  satisfactory  fullness. 
As  these  procedural  requirements  are  insistt^d  upon  by  the  courts  with  consid- 
erable, though  relaxing,  strictness,  it  'w6uld  'appt'ar  desirable  to  consider  them 
separately  and,  so  far  as  practicable,  in  this  order.  -  .  , 

§  618.  Adminifltrative  Attitude  of  tire  Cottrt.^ — In  th^ 'absence* of  primart 
evidence^  secondary  evidence  may  be  introduced  by  the  testimony  of  a  wit- 
ness at  a  former  trial  ^  if  relevant.^  The  opponent  hAS*' the* sslme  rights  to 
object  to  it  as  if  the  witnefesH^'er^  on  the  staiid^  tind  hi6  Inay  impeach  the  witness 
by  proving  that  he  has  contradicted  himself^  or  in  other  ways.   ' 

§  619.  Adequate  Necessity.^ —  In  order  that  a  party  should  be  able  to  intro- 
duce evidence  taken  at  a  former  trial,  the  judge  will  require  that  he  establish 
the  necessity  ®  for  resorting  to  it.^^  It  is  only  required  that  the  necessity 
should  be  established  so  far  as  relates  to  the  particular  witness. .  It  is  not 
essential  that  the  proponent  also  show  that  he  can  prove  the  fact  itself  in  no 
other  way.^^  The  evidence  being,  in  its  nature,  ^qcondary,  i.e.,  inferior  in  a 
probative  point  of  view,  less  decisive  and  convincing  than  the  face  to  face  testi- 
mony of  the  witness  himself,^^  the  party  tendering  the  less  probative  proof 
must  show  to  the  reasonable  satisfaction  of  the  judge,  presiding  at  the  trial 
that  it  is  impossible  for  him  to  procure  the  attendance  .9f  thp  witness  hinaself.'^ 
This  may  be  for  one  of  several  reasons.  The  witness  may  be  dead,  insane, 
sick  or  absent  from  the  jurisdiction.     Th^  former  witness  may  now  refuse  to 

2.  2    Chamber  lay  ne,    Evidence,    §§    1620-     strati  ve  coQsl^^ratiojQ,     Crary  v.  Sprague,  12 
1623  ..        Wend.   (N.  Y,)   41,  27  Am,  Dec.  u6  (1834); 

3.  Doncaater  v.  Day,  3  Taunt.  262,  12  R^v.      Petrie  v.  Columbia,  etc.,  R.  Co.,  29  S.  C.  303. 
Rep.  650  (1810).  317,  7  S.  E.  315 '(ISM) ^       .   • 

4.  Limltatloni  on  loope  of  rule. —  The  rule  .       7•^  3harp.  ¥,.Hicki|,  94  Ga.,  ^24,  21  S.  E. 
does  not  apply  in  any  connection  where  the      208   (1894). 

object  pf  th^  tender  ol  .evidence,  ia  merely  to  8.  2  Chamberlayne,- f^idence,  |,162^. 

show  that  the  statement  was  made,  not  that  9.  Lyttle  v.  'Denuj/i^^  Pa!  3fl5,  20  L.  R.  A. 

it  wife  trtie: 'IP^dple  V.- lien*  Ton,  97-^al.  '  -(N*.'®.*)  1027, '71  At*. '941  (1009)  (^poRi- 
224,  226,  82  Pac:.  11.(1893)  .(perjury).  The.  tion,).  '*  Tbe  adQ:4PAi|l^iUtyf ^i  thi^  apples  of 
parties, may;  Jie  di^erent,.  li)  sucjh  .a,  c^se.fuid  .  .  evidence,  depends  upon  t^e  necesMty-  of  the 
the  issues  dissimilar,  while  the  statements  case."  U.  S..  v.  Macomb\  26  Fed.  Cas.  Ko. 
may  still  be  admissible:  KtttJsbn'eyelr  v. :Efiriis,  "16;702,'p.  im,  5  UbTA^n  286,  29^  (1861), 
27  N.  J.  L.  371*  U«e9V.  ■       '         •..-••  • . per  Ehrummond;  D.  J.    •     '     i- 

8.  Wi^iams  v.,  Smit^hi.^?  I^.  I..  5^2,  72.Atl  .     .  10,  ^\>13s  y,.Ins.  (?p„  18,7  IJa.  166,  40  Ail. 
1093  (1909)    (deposition).  802   (1898).  ' 

6.  Crary  v.  SJirague;  1^  \Vend.  (Nl'l')  41,   '"    li.  Ttuirmortd  v.*  Tipamttaen,  29  tex.'SYl,  91 
27  Am.  Dec.  110   (1884).     •    •  •'    '  Am.  Dec.  321   (1866>j  Wright  v.  Doe,  1  Ji.  A 

The  effect,  by  wa^y  o^  welter,. of  failing  to.    ;E..3,  28  !P.,C.:L.  28  .(1834),, 
obj^t  at  a  former  trial  when  the  difficulty  12.  Ooodlett  v.  Kelly,  74  Ala,  213  (1883). 

now^,    perhaps,   beyond    redress,    might   have  18.  Carr  ▼.   Adk.' L0c6:   Co.,   TO   Atl.    196 

been  cured  will,  however,  receive  due  adminie-      ( 1908) •  •  •  , 
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testify  €n  •  the  gFeiUBd .  of*  telf-ineinxaiiuitioia.  He  may  QbunL  sojn»  other  i  pri\^ 
ilege  o£  aileiice,  and  iso  on.  .•..!.:  ..  .|     . 

E  converso,  should  the  witness  himself  be  present  in  couirt^  he  inu3t>  b6  Cftlted, 
in  the  first  in^ance,  bv  the  party  wio  relies,  on  his  evidence.^*  Fpr  imrpose 
of  corroboration  or  impeachment/^  as  constitutiilg  an  admission,^'*  or  the  like, 
the  former  evidence  is  obviously  competent,  although  the  declarant  be  avail- 
able as  a  witness  ^^  or,  indeed,  have  testified  as  one. 

Failure  to  si^mwion.—^  Should  the  proponent  have  failed  to  subpoena  a  wit- 
ness but  have  relied' upon  his  promige  to  be  present  and  testify,  no  ground*  is 
furnished  for  admitting  the  former  testiihpny  of  a  witness,  should  the  latter 
fail  to  appear  and  testify  as  agreed.^®  .^ 

§  620.  [Adequate  Neoeasity];  AbBenoe  from  Jurisdiotion.^^ — Absence,  of  a 
witness  from  the  jurisdiction  of  the  forum,  if  permanent,  and  such  as  to  pre- 
vent  the  eff^tual  service  of  compulsot'y  J)roces^  lipoh  nim  may  be  a  sufficient 
justification  for 'failure  to  produce  the  person  iii  qiiestioh  as  a  witness.*^  This 
is  equigiUy  ti^e  whether  the  evidence  of  the  absent  wi'tiifess  be  desired' in  a 
civil  ^*  or  criiiiinal  ^*  proceeding.  '  Absenccf  in  a  foreign  country,^*  sister 
state,^*  or  territory  wiir'fUrnish  a  sufficient  administrative  reaso'n  for  receiving 
former  testimony.  £ven  preparation  for  immediate  depaTtilr^  from  the  juris- 
diction of  the  forum,  eig.,  presence  oii  ship  ready  to  sail,^  "starting  to 
move,"^'  has' been 'r^gairded  as  sufficient  **  absence  *'  within  the  rule. 

If  a  party  procures  the  absetice  bf  one'of  bis  opponent's  witnesses  the  latter 
may  introduce  his  foriner  testimdny.^'^'  In  many  cases  the  party  has  been  re- 
quired to  shoW  in  addition  that  it' is  impossible  to  take  the  deposition  of  the 
absent  witness.^®    'Temporary'' absende  is  treated  like  permanetit  absence  as  it 
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14.  State  V.  Coleman,  199  Mo.   112,  97  S.  ,  dence  of  a  witness  who  testified  in  a  previ- 
W.  574  (1906).          -        '             •    '  '        -  '  ons  tilaK  irtd  *^fc8 '  ctosfe-examiried  when  he 

15.  Bess  V.  Commonwealth,  26  Ky.  L.  Rep.  has  disappeared  and  cannot  be  fonnd  where 
839,  S2  S.  W.  576  (1904).  there  is  no  evidence  of  collusion  in  keeping 

16.  LuBb  V.  Incorpotatid  Towii  of  Pafk<?fy-'t  ^  iiiii  awaj  bj^  th^^iiat*  ai*  bt^^wisi&^ie  de- 
burg.  127  Iowa  701,  104  >\\V.  35|^  <  190^  K.  ,;  fence   could   preyent,  prosecution   simply,  by 

17.  Dambmann  v.  Metrop.  St.  Ry.  Co.,  106  taking  witnesses  out  of  the  jurisdiction.     Bd- 
N.  Y.  Suppl.  221,  «5  Mihc.  60  <•  1907 ) .  ■    *'  wards  v.  State,  -9  Okla.  ^rim.  Rep.  806,  m 

11  OhioagoV  M.  A  St.  P.  Ry,  Co.  v.  Xew-  Pac.  t)66,  44  L.  Ri  A.   (N.  S.)  761    (1918). 

some,  174  Fed.  394,  98  C.  C:  A.t  (!909). .  91>  Reynolde  v.- Powers.  98  Ky.  481,  29  8; 

W.  2    Chamberlayne.    Evideincb.    5§    1625-  \V.  291>,  17  Ky.  L.  Rep.  1059  (l^dh 

1631.                         *  «l.  Statfe  V.  Slintooini,'98  Pac.  277   (1908). 

iO.  Dolph  r.  T:akfe  Sh^ore'  &'  M.-S.  Ry.  <^o..  .28.  Peoplev.Biickley,  14.3  Cftl.-375,  77  Pac. 

149  Mich.   278,   112   X.   VV:  -981,    14   Detroit  169  (1©04). 
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Leg.'  N.  426    H'OO?).     £tidedce  thht   a  ^h-  94.  Long  v.  DsVis,  18  Ala.  801,1803  (1654). 

ness  has  moved  to  another  state  aild'  k  mhi  M  FonMck  v.  Aga^r,  6  Esp.  92  i1'^06).' 

poena  is  issued  fdr  him  and  return^*  sH^w-  .  26j  McCutehen  t.  McCatchen,  D  Port.'  660, 

ing  that  the  fiherifT  cannot  6nd  him  is  snffi-  654  (1839). 

n«itto  authbrize  the  ladmissiorr of  a  copy  of  «7.  WHliams  v.i^tate;  W  *OJa.  4©2   (ISM) ; 

his  evidence  at  the*  former  trial.    •Henry  V.  Btout  v.  Cook,  47'  111.  S30    (1868)  /  State  v. 

State,  7  Okia.  Cvlm.  Kep.'71fi.  136  Pac.  W2,  Houser,    26    Mo.    431     (1858);    Kirchner    v. 

52  L.  It.  A.  (X.  S.)   118  (1913).    In  a  crhn-  La'tighlin,  5' Nplil.' 366, '2,7.  Plie.  176  U^O). 

inal  caae  the  state  may  introduce  tfttt  evi^  88,  Southern  Car  &  Foundry  Co.  ▼.  Jen- 
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has  the  same  effect  on  the  party  who  needs  to  use  the  witoeBS  ^^  and  even  the 
temporary  return  of  the  witness  to  the  jurisdiction  where  the  evidence  is  not 
available  does  not  prevent  the  use  of  his  former  evidence.*^ 

§  621.  [Adequate  Necessity] ;  Claim  of  Privilege  Against  Self-Incrimi]iatiDn.'i 

—  When  a  witness  who  has  once  testified  to  a  fact  without  objection,  maintains 
with  success^  on  a  second  trial,  that  the  giving  of  similar  testimony  on  the 
pending  trial  would  tend  to  incriminate  hini,''  and,  therefore,  cannot  be  com- 
pelled to  answer,  he  is  practically  as  unavailable  to  a  proponent  as  if  he  were 
dead  or  absent  from  the  jurisdiction.  But  if  the  present  statement  would 
iuerimiiiate  the  witness,  the  introduction  of  his  former  declaration  would  be 
equally  effective  to  that  end.  The  former  testimony  has  on  this  ground  been 
rejected.^^  .        .      *.     .  . 

§  622.  [Adequate  Necessity];  Death.f3_ The.  most  conclusive  necessity 
which  the  proponent  of  the  secondary  evidence  given  at  a  former  trial  can  urge 
in  asking  tQ  be  allowed  to  introduce  secondarj'  evidence  is  that  the  witness  has 
since  deceased.  Under  the  earlier  law,  this  w^s  the  sole  cause  which  suflSced 
to  excuse  the  party  from  producing  the  original  witness.*^  No  question  has 
arisen  in  civil  cases  as  to  the  validity  of  this  reason,  for  failing  to  produce  the 
witness  himself  and  receiving  the  8eco^dary  evidence  of  his  former  testimony.'* 
Proof  of  the  death  pf  the  original  witness  is.  sufficient,  other  conditions  being 
satisfied,  to  admit  evidence  of  his  former  testimony. 

The  fad  of  death  must,  however,  be  affirmatively  established  to  the  satisfac- 
tion of  the  presiding  judge,  by  clear,  positive  and  convincing  testimony .*•  The 
validity  of  death  as  a  ground  for  receiving  secondary  evidence  of  the  testimony 
of  a  witness  is  not,  however,  confined  to  civil  actions.  The  same  rule  has  been 
invoked  in  criminal  pz'o^ecutions,^'^  although  there  is  some  slight  authority  to 
the  contrarv.^® 

§  623.  [Adequate  Neoesiity];  ImprisonmeiLt.^^ — Except  in  so  far  as  other- 
wise regulated  by  statute  ^  the  fact  that  the  former  witness  is  now  in  prison 

Dings,   136   Ala.   247,   34   So.    1002    (1903);  84.  Le   Baron   v.    Crombie,    14   Mms.  234 

Harbison  ^&  Walker  Co.,  Southern  Department  (1S17) ;  Crary  y.  Sprague,  12  Wend.  (N.  Y.) 

V.  White  (Ky.  190S>,  114  S.  W.  250:  People  41,  27  Am.  Dec.  110  (1834). 

V.  Long,  44  Mich.  296,  6  N.  W.  673  (1880)  85.  Detroit  Baeeball  Club  v,  Preston  Kat 

aa  VVatrous  v.  Cunningham,  71  Cal.  30,  11  Bank,  113  Mich.  470,  71  N.  W.  833   0897) 

Pac.  811  (1886) ;  Monroe  Bank  v.  Gifford,  79  86.  Johnson  v.  Com.,  70  S.  W.  44,  24  Ky. 

Iowa  300,  44  X.  W.  558    (1890)  ;   Wright  v.  L.  Rep.  842  (1902). 

Cumpsty,  41  Pa.  St.  102  (1861).  87.  State  v.  Herlihy,  102  Me.  810,  66  AtK 

80.  Hobbs  V.  Stale    (Tex.  Cr.  App.  1909),  643  (1906). 

117  S.  W.  811;   Fonsick  v.  Aga,  0  Esp.  92  88.  Finn.    v.    Com.,    5    Rand.    (Va.)    701 

(1806).  (1827) ;  Brogg  v.  Com.,  10  Gratt.  (Va.)  722 

81.  2  Chamberlayne,  Evidence,  §  1632.    '  (18.53) ;  U.  S.  v.  Sterland,  27  Fed.  Cas.  No. 
38.  Hayward    v.    Barron,    38    X.    H.    366  16.387    (1858). 

<  18.i9).  89.  2  Chamberlayne,  Evidence,  $  1635. 

^8.  2    Chamberlayne,   Evidence,    §§    1633,         40.  People   t.   Putnam,  i  29  Cal.  25S,  61 
1634.  r  Pac.  961  <I9D0). 
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does  not,  in  and  of  itsdf ,  suffice  to  admit  his  original  testimony.  The  prisoner 
is  not,  in  intendment  of  law,  beyond  the  reach  of  process  and  by  taking  proper 
steps  the  proponent  may  procure  his  deposition  or  even  compel  his  personal 
attendance  as  a  witness  in  court.^^  Additional  facts  may^  however,  cause  the 
trial  judge  to  admit  the  secondary  evidence.  This  may  happen,  fur  example, 
where  the  prisoner  contumaciously  refuses  to  testify  and  his  punishment,  im- 
posed for  prior  otfeiices,  is  already  so  great  that  it  is  legally  impossible  to  add 
toit.«  ■  ^  ^ 

§  624.  [Adequate  Necessity];  Inability  to  Find.^^ — A  clear  administrative 
necessity  for  receiving  the  secondary  evidence  may  b©  furnished  where  the 
proponent,  after  the  exercise  of  due  diligence,  finds  himself  entirely  without 
knowledge,  or  the  means  of  acquiring  it,  as  to  the  present  whereabouts  of  the 
former  witness.  The  administrative  necessity  is  complete '  and  'the  former 
evidence  is  properly  received.'*'*  "  If  the  party  cannot  find  a  witness,  then  he 
is,  as  it  were,  dead  unto  him."  *^  One  condition  judicial  administration  im- 
poses  upon  the  proponent,  in  this  connection.  It  is  not  sufficient  for  him  to 
show  simply  that  he  is  ignorant  as  to  where  the  witness  is.     He*  must  go  fur- 

ther  and  prove  affirmatively  to  the  court  that  he  has  used  due  diligence.** 

I  ■ 

§  625.  [Adequate  Necessity] ;  Infamy.-*^ —  Should  a  witness  who  has  once 
testified  since  become  disqualified  by  reason  of  infamy,  e.g.,  by  conviction  on  a 
charge  of  felony,  he  is  equally  unavailable  to  the  proponent  as  a  witness  as  if 
he  were  dead,  and  his  former  testimony  should,  therefore,  in  point  of  prin- 
ciple, be  admitted,  were  the  matter  to  be  decided  entirely  by  the  right  of  the 
proponent  to  prove  his  case.**  However,  the  rule  is  settled  that  the  former 
statements  of  a  convicted  person  ai*e  inadmissible,  should  he  have  been  ren- 
dered infamous.*®  The  suspicion  cast  upon  the  credibility  of  the  former  tes- 
timony by  reason  of  the  subsequent  conviction,  has  not  escaped  notice. 

§  626.  [Adequate  Necessity] ;  Interest.^^ —  A  much  more  satisfactory  admin- 
istrative rule  and  one  more  in  accordance  with  the  modern  trend  of  the  law 
of  evidence,  has  been  adopted  in  jurisdictions  which  still  retain  rules  disquali- 

•  r  I  .  t 

» 

41.  State  V.  Conway,  56  Kan.  682,  44  Pao.  46.  State  v.  Riddle,  179  Mo.  287,  78  S.  tV. 

627   (1896).                  •  606    (1904);    State   V    Evanft;    65    Mo.    574 

4SL  SwitKcr  v.  Boidton,  2  Grant  Ch.  693  (1877). 

(1851).  47.  2  Chamberlayne;  Evidence,  §  1640. 

48.  2    Chamberlayne,    EvMenee,   <§§    1836>  48.  State  v.  Valentine,  7  Jred.  }k.  C.)  225, 

1639.                                                  .  ,  .  227  ( 1847 )  :  §§  W4  et  4eq. 

44.  Malonej  v.  State  (Ark.  1909),  121  S.  -49.  Redd  v.  Rtate,«5  Ark.  475,  47  S.  W. 
W.  728;  Boyd  v.  St.  Leuia  S.  W.  J^yj  Co.  o^  119  (1898) :  State  v.  Conwat,  56  Kan.  682, 
Texas  (Tex.  1908),  108  S.  W.  813  [reversed,  44  P^c.  627  (1896)  7  LeBliTon  V.  Cromble,  14 
St.  Louis  S.  VV.  Ry.  Co.  of  Texas  v.  Boj'd  Mass.  236  (1817) ;  Webftter  r.'Mami,  60  T«. 
(Tex.  C\v.  App.  1907),  106  S.  W.  51»1.  119  (ISeZV. 

45.  Anon.,  GodboUi  326  (1623),  |tor  Ofaam-  80.2  Chambeilayile,  ErMenc^,-  9§  1641- 
berlain  and  Dodderidge,  JJ.  184$.     •       • 
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fying  witnesses  on  the  ground  of  mterest  in  the  resnlt  when  one  who  has  testi- 
lied  on  a  former  trial  has  become  thus  disqualified.  From  the  standpoint  of 
the  party  who  would  otherwise  again  offer  the  original  witness,  the  bar  of  legal 
disqualification  is  as  insuperable  as  would  be  that  of  death  or  absence  from 
the  jurisdiction.^^  Under  such  circumstances,,  former  evidence  has  been  held 
to  become  admissible.^^ 

Under  the  rule  that  prevails  in  some  states  that  where  one  party  to  a  pend- 
ing controversy  dies  the  surviving  litigant  will  not  be  allowed  to  testify  against 
the  estate  of  the  former  the  formei*  testimonv  of  the  person  who  is  no  longer 
permitted  to  testify  i^  received.**  Even  at  common  law  the  .defendant  in  an 
action  for  mali(?ious  jiersecution  could  show  his  testimony  supporting  the 
criminal  charge  he  made.®* 


1        r  • 


§  627.  {Adequate  j^ecessity] ;  Mental  Incapacity .<^^ —  Circumstances  may  ex- 
ist, u^er  wbijch,  thx)ugh,,th€5  witness  be  alive,  within  the  jurisdiction,  even 
actually  present  in  qo^^i^^®  and  subject  to  no* legal  disqualification;  and  yet  a 
sufficient  ^administratiyp  necessity  mgay  unquestionably  be  presented  for  re- 
ceiving seqpndary  evidenqe  of  his  fojiner  tt^timpny.^  Prouainent  amo^g  such 
circumstances  may  bpjcertain.  conditions,  of  mind  or  body.  The  proponent,  for 
example,  may  be  prevented  from  putting  his  witness  on  the  stand  by  reason  of 
some  mental  incapacity  oi^  the  part  of  ..tjie  lattpy*.^^Ihvp, siu^aMift^  either  in 
civil  *^^  or  criminal  proceedings  ^®  and  whether  hopelessly  chronic  or  tem- 
porary ^®  may,  if  it  has  arisen  since  the  former  evidence  was  given,'^  excuse 
the  actual  production  of  the  .witness.     The  same,  rule  will,  be  applied  should 


51.  ''  H6  (the  witnass)  Wfts  disabled  to  give 
evidence  by  the  ac^  9f  God,  so  thfit  it  was  in 
effect,  the  same  thing  as  if  he  were  deafl*" 
Tilly's  Case,  1  Salk.  288  (170(3),  per  Trevof, 
C.  J.,  dwentiente. 

Xaniage. —  Former  testimony  at  a  previous 
trial  of  one  who  has  since  then  married  the 
defendant  is  not  admissible  as  against  the 
defendant  in  a  manslaughter  casie.'  Langham 
V.  State,  12  Ala.  App.  46,  OS  8o.  504. 

52.  Smfthpeters  v.  Griffin,  10  B.  Mon.  (Ky.) 
250   (1850). 

58.  Morehouse  v.  Morehouse,  41  Hun  <X 
Y.)  146  (1886)  (statute);  Walbridge  v. 
Knipper,  06  Pa  St.  48  (1880);  Lee  v.  Hill. 
87  Va.  407,  12  S.  E.  1052,  24  Am  St.  Itep. 
066  (1801).  See  also,  Bowi«  v.  Hume,  13 
App.  Cas.  (D.  C.)  286  (1898).  But  see,  to 
the  contrary  effeet,  Barker  v.  Hebbard.  81 
.\fich.  267,  45  N,  W,  064  (1800);  Moore  v. 
Palmer,  14  Wash.  134,,  44  Pac.  142  ^(1806). 
Wliere  a  witness  is  precluded  *fr>om  .testify ini; 
to  transactions  with  a  deceased  person,  his 
testimony  at  a  fanner  trial  when  the  other 
]>arty  was  alive  may  be  put  in  evidence  >a« 


full  opportunity  ier  cross-examination  had 
been  given.  New  v.  SmUh,  04  Kan.  6,  145 
Pac.  880,  L.  R.  A.  1015  F  771   (1015). 

I  '        •         * 

54.  Kansas  ^  Texas  Coal  Co.  v.  Galloway 
(Ark,  1003),  74  S.  W.  .521. 

55.  2  Chamberlayne,  Evidence,  §  1644; 

56.  Rothrock  v.  Gallaher,  01  Pa.  St.  108 
.18701. 

5t.  Stout  V.  Cook,  47' 111.  530    (1868). 

Xew  ./tfrtey/.— Bemey  v.  Mitchell,  34  K,  J. 
L.  337    (1870).  , 

Pennaplvania. —  Emig  v.  Diehl,  76  Pa.    St 
350,  373  (1874). 

58.  Lucas  v.  State,  06  Ala.  51.  11  So.  216 
(1802) :  State  t.  Wheat,  111  La.  860,  35  8o. 
055  (1003). 

59.  R.  V.  Marshall.  Car.  &  M.  147  (IM\). 
It  has,  however,  been  held  that  the  former 
evidence  of  the  witness  i«  vmt  admitted  thouy^ 
he  is  temporarily  inaane.  State  v.  Canny,  158 
Mass.  210  (lOO.^V    - 

60.  Thompson  v.  State.  106  Ala:  67,  17  So. 
512  (18051 :  Howard  v.  Patrick.  38  Mieh.  7119 
(1878);  Wlkiiaker  v.  Marsh,  62  X.  H.  478 
(1883). 
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the  joeoiory  of  ^the.witnesa^^  or  his  other  mental  faculties  have  become  so 
greatly  impaired  by  reason  of  dd  age  ^^  or  other  cause  as  to  make  it  impossible 
for  him  to  testify  with  advantage  to  the  cause  of  justice. 

§  628.  [Adequate  Neceidty];  Official  Duty.^^ — Inability  on  the  part  of  a 
witness  to  attend  a  trial  owing  to  the  requirements  of  otiieial  ^*  duty,  will 
usually  be  deemed  sutlicieut  administrative  warrant  for  receiving  the  secondary 
evidence  of  his  farmer  testimony.  The  validity  of  the  excuse  rests  with  the 
trial  court. 

§  829.  [Adequate  Hccesrity] ;  Physical  Incapacity .«^ —  While  the  mental 
powers  of  a  witness  may  be  adequate  to  the  task  of  testifyiiig,  his  bodily  health 
may  be  so  greatly  impaired  as  to  make  the  effort  to  testify  dangerous  to  life  or 
impossible  of  accouiplisbuieiitf  A  witness  may  be  so  sick**'*  bv  reason  of  an 
acute  ^^  or  chronic  ''.'*  disease ;  may  be  so  enfeebled  by  old  age  ^^  or  completely 
pi-ostrated  by  great  bodily  infirmity  ^^'  apart  from  old  age  or  any  definite  dis- 
ease, as  actually  to  be,  at  the  time  of  trial,  physically  unable  to  attend  and  tea- 
tifv.^^  Such  a  situation  will  justify  the  presiding  Judge  in  adnaitting  second- 
ary evidence  of  the  former  testimony  of  the  witness ;  —  if,  indeed,  it  does  not 
m^uire  him  to  adopt- thie  course.  "^  '   *        .    »':    •  .^     '. 

The  same  residt  follows  where  the  witness  loses  his  voice  '^  or  hearing  '^  or 
eve-sight.'^     Fear  of  abuse  of  this  privilege  has  caused  its  rejection  however 

61.  Central  H.  &  B.  Co.  v..  Murray,  97  Ga.  (recent  childbirth)  ;    Reg,  v.  Wilshaw,  C.  & 

326,  •>2  S.  K.  97^  ( 1S96 )   (old  age) .  M.  145,  41  E.  C.  X.  84*  ( 1841 ) . 

6&  Central  R.,  etc.,  Co.  v.'  Murray,  97  Ga.  Tl.  State  v.  Qranville,  34  La.   Anm.   1088 

326,  22  S.  E.  972  ( 1S95) ;  Whitaker  V.  Mar«h,  (18S2)    (**  lyi^g  sivk  in  hospital  ") ;  Roger* 

62  X.  H.  477    (1883)  ;   Thornton  v.  Britton,  v.  Baborg,  2  G.  &  J.  60.(1829) 

144  Pa.  St    126,  131,  22  Atl.  1()48  (1891).  l/icfcii/ffn.— Howard   v.   Patrick,   38   Mich. 

tt.  2  Chamberlayne,  Evidence,  §  1645.  795,  799  (187Si. 

64.  Xoble  V.  Martin,  7  Mart.   (X.  S.)   [La.]  -Ve/r  ./fr«cy .— Berney  y.  Mitchell,  34  N.  J. 

282    (1828)     (deputy    sheriff);    MuRhrow    v.  t.  341   (1870) 

Graham,  1  Hayw.    (K.  C.)   361    (1796)    (col-  Pe»ti*///r(i»?ia  — Perrin   v    \A>ll8.    155    Pa. 

lector  of  customs).  299,  300,  26  Atl.  543    (1893)    (too  ill  to  b^ 

W.  2    Chamf>er1ayne,    Evidence,    §§    1646-  present). 

1651.                         *       .  72.  R.  V.  Cockburn,  7  Cox  Cr.  265   (1857). 

66.  Bemey  v.  Mitchell,  34  N.  J.  L.  337  88.  R.  v,  Cockburn,  7  Cox  Cr.  265  (1857). 
(1870).  74.  Houston   v.    Blythe,  60  Te.v.   506,  509, 

67.  Chase  v.  Springvale  Mills  Co.,  75  Me.  512  (1883)  (aged);  Kinsman  v.  Crooke,  2 
156  (1883)    (typhoid  fever  delirium).  Ld.  Raym.  1166   (1705). 

A  merely  temporary  innett   is,  however,  .  7S.  Chicago,  etc.,  R.  Co.  v.  Mayer,  91  111. 

not  an  excuse.     Siefert  v.  Siefert,  123  Mich.  App.  372    (1899):   Doe.  v.  Evans,  3  C.  &  P. 

664,  82  X  \V.  511  (1900).  221   (1827),  Vauphan,  B. 

68.  Miller  v.  Rugsell.  7  Mart.  (X.  5^.)  [T^.]  Phyiical  libkneu  at  the  time  of  trial  ^11 
266  (1828)    ("laboring  with  disease").   .  not  justify  receipt  of  the  evidence,  though  it 

69.  VVilleford  v.  Bailey.  132  N.  C  402,  43  is  such  as  absolutely  to  prevent  attendance, 
S.  E  928  (1903)  (deposition:  unable  to  Com.  v.  McKenna.  loS  Mass.  207,  33  N.  E. 
t*n[);  Johnson  v.  Strgent,  42  Vt.  195  (1869)  389  (1893) ;  State  v.  Staples,  47  N.  H.  113» 
(deposition).  119,  90  Am.  Dec.  565  (1866). 

W.  R.  ▼.  Harney,  4  Cox  Cr.  441    (19^0)  ,      -    ^       . . 
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in  some  cases,  both  civil  ^'  and  criminal  '^  and  wherever  poedible  the  deposition 
of  the  witness  will  be  preferred  to  his  former  testimony.  ^^ 

§  630.  "  Former  Trial."  ^s—  Where  the  more  important  conditions  of  ad- 
missibility are  met,  a  broad  administrative  liberality  is  'exercised  in  determin- 
ing what  shall  be  deemed  to  constitute  a  "  former  trial."  ^®  "  It  is  sufficient 
if  the  point  was  invcjstigated  in  a  judicial  proceeding  of  any  kind,  wherein  the 
party  to  be  aflFeeted  by  such  testimony  had  the  right  of  cross-examination."  ^ 
In  order  that  former  testimony  may  be  provable,  it  must  have  been  taken  in  the 
course  of  some  judicial  proceeding  in  a  competent  tribunal,  the  character  of 
the  latter  being  immaterial,  so  long  as  it  is'  judicial  in  character.^^  Whether 
the  earlier  hearings  were  preliminary  or  final,®^  a  former  trial  of  the  same 
case,**^  or  an  entirely  independent  proceeding,  whether  one  or  both  hearings 
were  formal  or  informal,  are  matters  not  regarded  as  of  the  least  importance. 
Evidence  taken  in  equity  may  be  used  on  a  trial  at  law.®* 

The  prior  proceedings  may  have  never  been  completed  ®*  or  may  have 
been  in  an  inferior  court  ^^  or  may  have  been  in  a  court  lacking  jurisdiction*' 
or  in  preliminary  proceedings. ®® 

§  631.  The  Hearsay  Bulc^* —  The  reception  of  secondary  proof  of  evidence 
given  at  a  former  trial  is  not  an  exception  to  the  rule  excluding  heai'say.  In 
fact,  it  lies  entirely  outside  the  scope  of  the  hearsay  rule  and  is  not  affected 
by  the  mischiefs  against  which  the  great  exclusionary  rule,  rejecting  unsworn 
statements  in  thieir  .assertive  capacity,  was  intended  to  provide.  The  pro- 
cedural rules,  the  rules  of  substantive  law  relating  to  procedure,  against  which 
the  evidence  of  an  unsworn  statement  when  used  as  hearsay  apparently  of- 
fends are  two.     A  party  litigant  is  entitled  to  insist  that  all  evidence  intro- 


76.  Com.  V.  McKenna,  158  Mass.  207,  210» 
33  N.  E.  389  (1893);  State  v.  Staples,  47 
N.  H.  113  (1866) ;  People  v.  Newman,  5  Hill 
(N.  Y.)  295-  (1843).  See  also,  McLain  v. 
Com.,  99  Pa.  St.  97   (1881). 

77.  Berney  v.  Mitchell,  34  N.  J.  L.  341 
(1870). 

78.  2  Chamberlayne,  Evidence,  §§  1652- 
1655. 

79.  Jackson  v.  Crilly,  16  Colo.  103,  26  Pac. 
331  (1891):  Orr  v.  Hadley,  36  X.  H.  .575 
(1858);  Younj?  v.  Valentine,  177  N".  Y.  347, 
69  X.  E.  643  [affirming  79  N.  Y  Suppl.  536 
(1904)]. 

80.  Orr  v.  Hadley,  36  X.  H.  575.  580  1 1858) . 
per  Eastman,  J.  A  hearing  before  a  com- 
mittee of  the  United  State  senate  is  not  re- 
garded as  a  judicial  proceeding  in  this  con- 
nection. In  re  Hilton's  Petition  (Utah  190.>) . 
81  Pac.  83. 

81.  Putnal  V.  State  (Fla.  1908),  47  So.  864. 


89.  §  1655. 

83.  Clealand  v.  Huey,  18  Ala.  343  (1850); 
People  V.  Devine,  46  Cal.  46  (1873);  Orr  ▼. 
Hadley,  36  N.  H.  575  (18.58). 

84.  Rogers  v.  Ro^^ers  (Del.  1907),  66  Atl. 
374. 

85.  Taft  V.  Little.  79  N.  Y.  Suppl.  507,  7S 
App.  Div.  74  (1903) ;  Lawson  v.  Jones,  1  N 
Y.  Civ.  Proc.  247,  61  How  Pr..  (X.  Y.)  424 
(1R81),  disagreement:  Uutchings  v.  Corgan. 
59  III.  70  (1871 ) ;  Hocker  v.  Jamison,  2  Watts 
&  S    (Pa.)   438  "(1841),  non-suit. 

86.  Gannon  v.  Stevens,  13  Kan.  447  (1874)  : 
Cumberland  Coal,  etc.,  Co.  v.  .Jeffries,  27  Md. 
526  (1867). 

87.  .Terome  V.  Bohm,  21  Colo   322.  40  P^c 
r»70  11895).     See  also,  McA^ams  v.  StilwelK 
13  Pa.  St.  90  (18.50)'.' 

88.  Com.  v.  Lenousky,  206  Pa.  St.  277.  55 
Atl    977   (1903). 

89.  2  Chamberlayne,  Evidence,  §  1656. 
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duced  against  bim  shall  be  given  (a)  under  oatb  and  (b)  received  subject  to 
crosd-ezamination.  Neither  of  these  procedural  rights  is  infringed  by  the 
admission  of  the  former  testimony  of  an  unavailable  witness^  when  the  recep- 
tion is  conditioned  as  above  stated.  The  right  of  confrontation,^  which  is 
frequently  conferred  by  statute  on  the  accused,  and  the  right  of  cross-examina- 
tion are  not  affected  by  the  reception  of  former  evidence  where  there  was  full 
opportunity  for  cross-examination  and  it  was  conducted  by  anyone  who  was 
privy  to  the  accused  and  where  it  would  have  been  natural  for  the  cross-exam- 
ination to  have  covered  the  facts  now  offered  on  account  of  identity  of  .issues.®^ 

§  632.  Identity  of  liiue.*^ —  it  ig  incumbent  upon  the  party  offering  the 
secondary  evidence  ®^  to  show,  in  an  affirmative  manner,  to  the  satisfaction  of 
the  judge,*^^  either  by  the  evidence  of  witnesses  or  by  production  of  the  record 
of  the  foiiner  suit,**^  that  the  issues  in  the  two  cases  aire  identtioal®^  Jn  most 
eases,  it  will  be  sufficient  to  show  that  they  are  so  similar  as  to  render  it  prob- 
able that  the  party  or  his  privy  had  a  fair  opportunity  for  cross-examination  as 
to  the  facts  offered  on  the  subsequent  hearing.®^  This  is  the  essential  point, 
to  which  the  attention  of  the  court  is  directed.  The  mere  oppprtunity  to  cross- 
examine  ^*  even  though  waived  *•  is  enough.  The  issuer  must,  however,  be 
the  same  ^  although  they  arise  in  different  forms  of  actions^  and  the  position 
of  the  parties  on  the  record  may  be  even  reversed  ^^or  in  a  criminal  case  the 
evidence  may  have  been  offered  in  different  indictments,*' 

§  683.  Identity  of  the  Parties.*^ —  It  is  incumbent  upon  the  proponent  of  evi- 
dence of  a  witness  given  at  a  former  hearing  to  satisfy  the  court  that  the  party 
against  whom  the  testimony  is  now  offered  was  present  on  the  earlier  occasion, 

90.  state  v.  WaltOD,  09  Pac.  4S1    (1909>  99.  Bradley  v.  Mirick,  91  N.  Y.  293  (I8S3); 

[rehearing  denied,  101  Pac.  389].  Cazenove  v.  Vaughan,  1  M.  ft  S.  4,  14  Rev. 

81.  Fender  v.  Ramsey  &  Phillips,  131  GtL.  Rep.  377  (1613). 

440,  62  S.  E.  527    (1908),  ex  parte  affidavit  1.  Marshall  v.  Hancock,  80  Cal.  82,  22  Pac. 

rejected.  61    (1889).     It  is  not  enough  that  the  same 

tt.  2   Chamberlayne,    Evidence,    §§    1660-  fact  is  in  issue  in  hoth  cases. 

1(MJ7                             '                          '  3.  Mabe  v.  Mabe,  122  N.  C.  552,  29  S.  E. 

8S.  Bryant  v.  Oven,  2  Stew,  ft  P.    (Ala.)  (1898^     (ejectment    and    contract    on    notes 

134  (1832):  Marshall  v.  Hancock,  80  Cal.  82,  given  for  the  purchase  money  of  the  land). 

22  Pac  61   (1889) ;  Mitchell  v.  State,  71  Ga.  The  former  testimony  of  a  witness  may  be 

128  (1883):   Neff  v.  Smith.  01  Jowa  87,  58  introduced  in  evidence  in  a  civil  action  for 

^.  W.  1072  ( 1894) .  the  same  injury  a»  the  criminal  proceeding  in 

94.  Chase  v.  Springvale  Mills  Co.,  75  Me.  which  the  testimony  was  given.     Ray  v.  Hen- 
136  (1883).  derson,  44  Okla.  174,  144  Pac.  175.  ' 

95.  Epfaraima  v.  Murdeck,  7  Blackf.  (Ind.)  S.  Morjs^an  t.  Nicholl,  L.  R.  2  C  P   117,  12 
10  (1843) ;  Kutzmeyer  v.  Ennis,  27  X.  J.  L.  Jur.  N.  S.  063.  36  L.  J.  C    P.  86,  15  L.  T. 
371  (1859).    See  also,  Tritch  v.  Perry  (Colo.  Rep.  N.  S.  184.  15  Wkly.  Rep.  (1866). 
1910),  108  Pac.  981.  4.  Reynolds  v.  U.  S.,  98  U.  S.  145,  26  L. 

96.  Watson   V.   R.   Co.,   76  Minn.   358,   79  ed.  244  (1878). 

X.  W.  308  (1899)    (amended  declaration):  5.2    Chamberlayne,    Evidence,    §§    1668> 

97.  Simmons  v.  State,  129  Ala.  41,  29  So.      1675. 

W  (1900).  98.  In  re  Durant,  80  Conn.  140,  67  Atl.  497 

(1907). 
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either  personally,  or  through  some  one,  who,  undei^  the  rules  of  substantive 
law,  was 'entitled  to  represent  him,  in  this  particular  connection.  If  this 
condition*  is  complied  with  the  secondary  evidence,  so  far  as  identity  of  parties 
is  concerned,  is  admissible,  ■  provided  that  when  the  present  party 'was  repre- 
sented by  another  at  the  former  trial,  the  latter  should  have  had  an  adequate 
motive  effectively  to  present  to  the  court  the  interest  which*  the  pArty  himself 
now  holds.^  .  .  - 

In  proceedings  in  rem  the  court  may  treat  as  a  party  one  who  might  have 
taken  that  status  in.  the  proceedings.^  Theformet  action  may  have  been 
between  privies.®  Agency  is  not  privity,®  but  the.  p]:Qi}ence  of.  a  nocninai  party 
on  the  record  does  not  alter  the  situation. ^*^  Privity  may  be  by  blood**  or  by 
estate  *^  or  by  representation.*^ 

§  634.  Scop«  of  Proof;  Extisnsion.^^ — Before  adriiitting  the  secondary  evi- 
dence of  what  was  stated  at  a  former  trial,  the  cburt  will,  as  a  matter  of  sound 
administration,  require  satisfactory-  proof  or  assurances  by  counsel,  that  the 
witnesses  or  do^umeiits  by  which  it  is  proposed  to  establish  the  former  testimony 
cover  it,  both  as  to  extension  and  intension,  with  the  fullness  and  precision 
called  for  in  that  jurisdiction,  by  the  rules  of  practice  or  substantive  law  re- 
lating to  procedure  which  prevail  there.  As  to  what  the  report  of  the  former 
testimony  shall  be  required  to  cover,  by  way  of  exteiision,  substantial  unani- 
mity exists  among  the  courts  of  England  and  Americd.  *  With  the  particu- 

e.  Stewart  v.  Kegtster,  108  N.  C.  5S8,  591,  11.  Atlanta  &  W.  P/R.  Co.  v.'Venable,  67 

13  S.   E.  234    (1801) ;    Bryan  v.  Malloy,  90  Ga.  097;  099  C1881)    (first  tult,  mother  rain^ 

N.  C.  508,  51Q  (1884)<  for  injuries;  child  suing  for  her  death  from 

7.  Llanover  v.  Homfraj,  L.  R.  19  Ch.  D.  same  injuries;  admitted) ;  Parsons  v.  Par- 
224    (1880):    In   re   VViitsey's    WiU    (lo^a  sons^  45  Mo.  265  (1870). 

1906),  109  X.  W.  776.            *  12.  Shaw   r.   New  York   Elevated   R.  Co. 

8.  Fredericks  v.  Judah,  73  Cal.  604,  IS  Pfcc.  187  N.  Y.  186.  70  N,  £.-984  (1907)  [jadgmcfnt 
305  (1887>.  affirmed,  96  Nv  Y:  Suppl:  1145,  110  App.  Div. 

9.  Goodrich '  V.    Hanson,    33    ill.    498.    508*  892   (1905)]. 

(1864);  Domville  v..  Ferguson,  17  N.  Br.  40  IS.  Fredericks  v.  Judah,  73  Cal    604.  6A8. 

(1877).                                               .        .        :  15  Pac.  305  (1887)    (executrix  and  heir:  ad- 

10.  Tfolmes  v.  Boydston.  1  Xeb.  346,'  354  mitted).  The  tefftlntony  of  a  witness  for  the 
(1870);  Salmer  v.  Tjtthrop.  10  S.  D.  216.  72.  defendant  in  an  action  by  a  fathel*  in  the 
N.  W.  570  n897);  Wright  v  Tatham.  1  A.  name  of  a  minor  child  for  her  ininrv  is  ad- 
&  K.  3  (18.34).  missible  in  a  later  action  bv  the  father  aft^r 

Should  >  the  new  party  possess  a  substan*-  the  death  of  the  witness  for  datna^e*  for  in- 

tlal  interest,  the  former  evidence  mar  ittill  be  juries  to  himtkelf  growinir  otit  of  the  saihe 

competent  against  the  newcomer  should  the  injury  as  the  issues  were  the  same,  and  the 

latter  stand  in  some  relation  of  privity  to  an  father  had  the  full  management  of  the  *^rst 

original   party.     Ooodlett   v.   Ke-lly.-  74   Ala.  suit    and  "emplot'ed   the  sam^   fonnsel   who 

219    (1883).    Othefwiae,  where  new  parties'  cross«examlned '  the*  witness  at 'length.    Lyon 

having  i»ul)stantlal   rights  are  added   in   the  v    Rhode   Island   Co..  .'?^  R.   I.  215^,  04  Atl. 

sub.^equent   suit,   the   form?-   ov?d»ti^e   is   pv.  893.  T/.  R.  A.  1916  A  983   (10-157. 

oloded.     Brown   r.   Zachary.   102   Iowa    4.'?3  14.  2    Chamberlayne,    Evidence,   5§"  1676- 

71  N.  W.  413  (1897)  :  Kerr  v.  Gibson.  »  Bu«h  1680.               .          /       .     -            • 
1^9^  (187t)     (evidence  excluded   as   to   new 
party). 
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laritv/or  int^isicm,  called  for  in  that  jurisdiction,  the  mtness  must  be  able 
to  report  the  entire  examination  of  the  original  witness,^^  both  upon  direct 
and  at  th"  state  of  cross-examination^^^  so  far  as  relates  to  the  facts  or  proposi- 
tions for  which  the  secondary  evidence  is  being  offered.^'  It  follows  that 
where  the  reporting  witness,  on  account  of  deafness, ^^  or  other  sufficient  cause 
cannot  well  be  surevhat  he  heard  all  that  was  said  by  the  original  witness,  his 
testimony  is  to  be  rejected.  If  part. of  the  former  evidence  is  admitted,  the 
whole  is  competent  in  accordance  with  the  canon  of  completeness.^^ 

The  witness  need  not  however  state  at  just  what  stage  of  the  proceedings  the 
testimony  was  given  ^^  and  may  even  forget  immaterial  portions  of  the  testi- 
mony.*^ This  evidence  may  be  supplemented  by  the  opposing  side.*^  Where 
the  evidence  is  introduced  solely  to  show  an  admission  '^^  or  to  contradict  the 
the  witness  ^*  only  the  fact  relied  on  need  be  given, 

§  635.  Scope  of  Proof ;  Intension ;  Precision  in  BeooUeotion.^^ —  When  the  rule 
permitting  the  introduction  of  former  testimony  was  first  promulgated  the 
court  required  that  the  exact  language  of  the  witness  should  be  repeated  ^^  but 
the  impossibility  of  satisfying  this  requirement  in  most  cases  resulted  in  re- 
laxing this  strict  requirement  and  in  some  courts  only  the  essential  words  need 
be  repeated  *^  and  in  others  only  the  substance  of  the  former  evidence  need  be 
given  ^  and  in  some  jurisdictions  merely  the  eflFect  of  the  former  e\'idence  is 
enough. ^^  in  all  «'ases  the-burden  of  satisfying  the  court  that  the  witness  can 
satisfy  the  requirements  is  upon  the  party  offering  him.*^ 

§  636.  [Hedia  of  Proof];  Official  Dodnmentsl^i — Except  where  otherwise  ex- 
pressly provided,  each  medium  of  proof,  i.e.,  by  documents  or  witnesses,  as  a 

.   .  .       '■ 

15.  Bnie  v.  Carver,  73  V.  C.  264  (J875).  55?    (1801) ;    Bryson    v.    Hamilton,   N.    Br., 

16.  Den«on  v,  Denson,   111  Ga.  800,  35  S.  Stevens  Dig.  1880.  p.  619   (1873).     See  also, 
E.  680  (1000)  :  Piirvear  v.  State.'63  Ga.  602  State  v.  Ripey  (Mo.  1010),  129  S.  W.  646. 
(1R79) :  Aal?er  v.  Sttiith.  34  lit.  534  (1864).  '  05.  2  Chamberlayne,    Evidence,    §§     1681- 

17.  Schearer  v,  HarM*.  ^^  Ind.  536  { 1871)  ;  1687. 

Weeks  v.  McXiiIty,  101  Tenn.  40."5.  4«  S.  W  86.  Ephraims    v.    Murdock,    7    Blackf.    10 

809  (1808) :  JohnROn'v.  Powera,  40  V^t.  611  (1843).     But  see  Hornef  v.  Williams.  23  Ind. 

(1868).                                                -  37   (1864)    (o%erniling  early  law) . 

18.  Bine  v.  Carver.  73  X   C,  «64  MS7.>>  «7.  Karl  V.  Tupper,  45-  Vt.  275  (1873). 

19.  Anl5f«T  V.  Smith.  34  111.  .>34  (1864).  28.  Central  of  Georgia  Ry.  Co   v.  Carleton 
«0.  Pratt  V    State   4Tex.  Cr.   App.   1008),       (Ala.  1009),  .51  So.  27;  State  v.  Herlihy,  102 

lOfl  S.  W.  138.  Me.  310.  66  Atl.  643  (1006)  :  Keim  v.  City  of 

21.  Helper   v.   Bank,  fll7   Pa.   St.  420,  454  Reading.  .32  Pa.  »ap.  Ct.  613   (1907) 
^881).  t^.  Qttttott  V.  Johnson.  11  Gill  &  .T.  (Md.) 

22.  I^^mett  v  Stafe,  87  Ga.  622,  13  S.  E.  173,  35  Am.  Dec.  272  [distittgvished  in  Black 
.W2  il8ai);  Weeks  v.  McXulfy:  101  Tenn.  v.  Woodrow.  39  Md.  194]  (1840):  Helper  v. 
49.5.  48  a.  \V.  809,  70  Am.  St.  Rep.  693,  43  L.  Aft.  Carttiel  Sav.  Bank,  97  Pa.  St.  420,  39  Am. 
R.  A.  l«5r  (1898).                                          *«  Rep.    813     (1881);    Kendriek    v.    State.    10 

23.  State  v.  Sortor,  52  Kan.  531,  540,  84  Humphr.  (Tenn.)  479  (1850). 

Pac.  1036  (189^).  20.  Em^ry  v.'  Fowler,  .19  Me:  JJ26,  63  Am. 

ZiMl  V.  Orand  Itaipldft,  120  Mich.  6.59,  89  Der.  027  (1855).  •"    ■ 

K  ^'.  .56'^  /'002^  '  *  31.  2  Chamberlayne,    Evidence,    §§    1688- 

24.  Burnett  v.  State,  87  Ga.  622,  13  S.  E.  1695. 


§  637 


FoBMEB  Evidence. 


482 


rule,  is  equally  competent,  provided  it  comply  with  the  prescribed  conditions. 
To  this  course  of  administrative  dealing  with  proof  of  former  evidence,  the 
courts  have,  in  practical  application,  apparently  established  a  single  exception. 
Jn  cases  where  the  regularit;/  and  disinterestedness  of  oiHcial  business  enter 
into  the  consideration  of  the  course  to  be  pursued,  a  not  unnatural  inclination 
to  give  special  force  to  these  circiunstances  is  observable.  Even  where  the  act 
is  not  done  in  obedience  to  an  official  dutv,  the  same  action  is  frequently  taken 
by  the  courts.  In  pursuance  of  this  administrative  principle,  it  has  been  held 
that  statements  reduced  to  writing  by  one  under  an  official  duty  so  to  do  are  to 
be  preferred  to  oral  testimony,  as  constituting  a  higher  grade  of  proof,  either 
in  case  of  the  former  testimony  of  a  party, '^^  or  that  of  a  witness.***^ 

Depositions  prepared  under  the  requirement  of  positive  law  are  often  ad- 
mitted as  evidence  per  se  as  in  case  of  transcripts  of  the  evidence  by  the  judge 
himself.'***  The  same  consideration  applies  to  certain  court  papers  as  an  agreed 
statement  of  facts  ^*''  but  a  bill  of  exceptions  is  usually  regarded  as  too  biased 
to  be  received.^*  Even  briefs  of  evidence  have  been  admitted  for  this  pur- 
pose ^^  and  may  in  any  event  be  used  as  admissions  against  the  party  who 
siinied  them.***^  A  record  made  by  an  official  under  no  duty  to  make  it  is  not 
admissible  as  an  official  record.^®  Under  the  majority  view  the  official  record 
is  not  conclusive."*^ 

§  637.  [Hedia  of  Proof] ;  ITnoffloial  Doouments ;  Hemoranda.^^ —  Some  doubt 
has  been  expressed  as  to  the.  propriety  of  permitting  former  evidence  to  be 
proved  by  memoranda  which  create  no  present  recollection  as  to  the  evidence 
itself  on  the  part  of  the  reporting  witness,  i.e.,  where  his  present  power  of 
statement  is  confined  to  identifying  the  memoranda  as  those  which  he  made  on 
a  former  occasion  and  then  knew  to  be  accurate.*^  Certain  courts  decline  to 
receive  memoranda  only  identified  and  authenticated  to  this  extent  as  proof  of 
the  statements  of  the  original  witness. ^^  The  greater  weight  of  authority, 
however,  repudiates  any  distinction  between  the  admissibility  of  contempora- 


8S.  Leggett  V.  State,  97  Ga.  426.  24  S.  E. 
165  (1896). 

SS.  People  y.  Hinchman,  75  Mich.  587,  589, 
42  N.  W.  1006   (1889). 

34.  Bennett  v.  SUte,  84  Ark.  97,  104  S.  W. 
928   (1907). 

85.  Smith  v.  State,  28  Ga.  19,  23   (1859). 

S€.  Breitenwiftcher  v.  Clough,  116  Mich. 
340,  74  N.  W.  507    (1898). 

57.  Owen  v.  Palmour.  Ill  Ga.  885,  36  S.  E. 
969  (19(10).  But  i»ee  Sloan  v.  Somen,  20  N. 
J.  L.  66  (1843). 

58.  Lathrop  v.  Adkisson,  87  Ga.  339,  13 
S.  E.  517  (1891);  Dwyer  v.  Baesett,  1  Tax. 
Civ.  App.  513,  21  S.  W.  621  (1892).    But 


Houston,  etc.,  R.  Co.  v.  Smith  (Tex  Civ.  App. 
(1899),  51  S.  W.  506. 

39.  GrimBinger  v.  Stat*  (Tex.  1902),  69 
S.  W.  583.  The  contrary  has,  however,  been 
held  in  South  Carolina.  State  v.  Branham, 
13  C.  389,  396   (1879). 

40.  People  v.  Curtis,  50  Cal.  95  (1875): 
SUte  v.  Hull,  26  Iowa  293,  297  (1868).  See 
also,  Poe  V.  SUte  (Ark.  1910),  129  S.  W.  292. 

41.  2  Chamherlayne,  Evidence,  {|  lil96- 
1701. 

4S.  Best  on  Ev.  (Chamberlayne's  3d 
Amer.  ed),  pp.  218,  219. 

43.  Yancey  v.  Stone,  9  Rich.  Eq.  (8.  C.) 
429  ( 1857) ;  U.  S.  v.  Woods,  28  ITsd.  Gas.  Ko. 
16,756,  3   Wash.   440    (1818). 
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neous  memoranda  in  this  way  and  their  similar  use  in  other  connections.  The 
practice,  therefore,  is  to  receive  memoranda  in  these  courts,  although  no  one 
testifies  to  a  present  knowleclge  of  the  fact  that  the  original  witness  made  these 
precise  statements,  except  so  far  as  such  a  declaration  on  the  part  of  the  re- 
porting witness  may  be  implied  from  the  assertion  that  he  made  the  memo- 
randa at  the  time  and  then  knew  them  to  be  accurate. ^"^ 

The  memoranda  themselves  must  be  produced  as  the  "  best  evidence."  **^ 
Xotes  taken  by  attorneys  should  be  receivel  with  caution  ^*  as  taken  in  haste 
and  apt  to  be  incomplete  and  even  notes  of  the  presiding  judge  are  not  evi- 
dence per  86  but  must  be  proved  by  his  oath.*^ 

§.638.  [Hedia  of  Proof;  ITnoffioial  Doenments;  Meaioranda] ;  Stenographers.^^ 
—  Great  as  is  the  advantage  over  other  methods,  in  point  of  accuracy  and  full- 
ness, presented  by  stenographic  transcripts  of  the  former  testimony  of  wit- 
nesses, judicial  appreciation  does  not  reach  the  point  of  constituting  it  into  a 
separate  class  or  grade  of  secondary  evidence.  It  is  not,  in  any  sense  ^'  best 
evidence."  "*•  If  it  appear  that  such  a  transcript  of  the  evidence  has  been 
made,  its  production  will  not,  as  a  rule,*^  be  required  nor  need  its  absence  be 
explained  as  a  preliminary  to  receiving  oral  testimony.  It  may  be  said,  gen- 
erally, that  a  stenographic  report  of  testimony  given  on  a  former  trial  is  ad- 
missible, when  a  proper  basis  therefor  is  laid.^^  An  essential  condition  upon 
the  admissibility  of  the  transcript  of  an  unofficial  stenographer  is  that  it 
should  affirmatively  be  made  to  appear  that  the  notes  taken  by  the  stenographer 
were  a  faithful  copy,  in  phonetic  character,  of  the  evidence  actually  given  and 
that**^  the  longhand  transcription,  if  any,  faithfully  reproduces  the  notes.^^ 

The  evidence  of  an  official  stenographer  has  no  advantage  and  is  not  evi- 


44.  Luetgert  v.  Volker,  163  TH  385,  30  N. 
E  113  (1894);  Moore  v.  Moore,  39  Iowa 
461   (1874). 

Amor  V.  Stoekele,  7«  Minn.  180,  78  X.  W. 
1046   (1890). 

46.  Sanford  v.  State  (Ala.  1905),  39  So. 
370. 

46.  *'  It  ia  no  part  of  the  counsel's  duty  to 
take  down  the  whole  testimony  of  a  witness, 
and  in  most  cases  it  would  be  impracticable 
for  him  to  do  so;  generally  he  does  no  more 
than  note  down  those  parts  of  the  testimony 
which  appear  to  him  to  be  ma*e'-ial,  or  most 
worthy  to  l>e  noted  or  tending  to  i^iipport  his 
own  side  of  the  case:  and  to  admit  the  notes 
thus  taken  to  be  read  in  evidence,  as  proof 
of  the  testimony  which  had  been  given,  would 
he  a  very  unsafe  practice :  and  we  do  not  find 
it  sanctioned  by  any  decided  case."  Waters 
r.  Waters,  35  Md.  531,  539  (1872);  per 
Bartol,  C.  J. 


47.  Mineral  Point  B.  Co.  v.  Keep,  22  III. 
9.  74  Am.  Dec-  124  ( 1859)  ;  Com.  v.  Ryan,  134 
Mass.  223,  225  (1883)  i  Peofle  v.  Corey, 
157  N.  Y.  332,  51  N.  E.  1024   (1898). 

48.  2  Chamberlayne,  Evidence,  §§  1702- 
1705. 

48.  Golden  Georgia  v.  McManus,  113  Ga. 
982,  39  S.  E.  476  ( 1901 ) 

50.  Brown  v.  State,  76  Ga.  626  (1886); 
Hinshaw  v.  Stete,  147  Ind  334,  47  N.  B. 
157  (1897):  State  v.  McDonald.  65  Me. 
467  (1876).  See  also.  State  v.  Dean  (Iowa 
1910),  126  N.  W.  692. 

51.  Iowa  Life  Ins.  Co.  v.  Haughton  (Ind. 
App   1908),  85  N.  E   127. 

52.  State  v.  Kendig  (Iowa  1907),  110  N. 
W,  463:  Morawitz  v.  State  (Tex.  Cr.  App. 
1906).  91  S.  W.  227. 

58.  Degg  V.  State  (Ala.  1907).'  43  So.  484. 
See  also,  Wiener  v.  Zweib  (Tex.  Civ.  App. 
1910),  128  S.  W.  699. 


§    639  FORMI^B   EVLDKNO^.  481 

deBoe  per  se^*  except  so  far  as  it  has  been  made  so  by  statute^'  in  many 
states. 


§  639.  [Media  of  Proof];  Witnesses;  Independent  Memory.^ — Until  the 
enactment  of  statutes  authorizing  the  appointment  of  official  court  stenographers, 
the  machinerv  of  a  trial  under  the  English  system  of  judicial  procedure  in- 
cluded no  person  designated  and  bound  to  report  the  evidence  as  it  was  sub- 
mitted. Anyone  who  originally  heard  the  evidence  and  can  testify  as  to  it,  to 
the  extent  and  with  the  intension  required  by  law,  at  all  times  has  been  com- 
petent as  a  witness.*^  The  speaker  may  be  the  judge  vvho  presided  at  the 
former  trial.^"*  Such  a  person  may  testify  either  from  an  unaided  memory, 
or  from  a  recollection  refreshed  bv  the  use  of  suitable  memorauda.^^  It  is 
merely  the  usual  privilege  of  a  witness  ^^  which  enables  a  person  who  has 
taken  contemporaneous  notes  of  the  former  evidence  to  refresh  his  memory 
by  the  aid  of  these  notes  when  testifying  with  ix^gard  to  his  evidence  on  a 
foimer  occasion.^ ^  The  competenoy  of  the  evidence  is  not  impaired  by  the 
fact  that  the  witness  has  no  independent  recollection,  i.e.,  that  he  only  remem- 
bers the  evidence  in  connection  with  his  notes,  as  his  memory  is  refreshed  by 
them.«2 

94.  Smith  v.  Hine,  179  Pa.  St.  203,  36  Atl.  accuracy;    or   the   former   evidence   may   be 

222  ( I  Hf>7  I .  proved  by  any  person  who  vpill  swear  from 

55.  Temple  v.  Phelps,  193  Masa.  297,  79  N.  hia  memory  to  ita  havjng  been  firiven."    Don- 

E.  482  (1907).  caster  v.  Day,  3  Taunt.  262  (1810)  per  Mans- 

5«.  2  Chamberlayne,    Evidence,    §§     1706-  field,  C    J. 

1708.  60.  Best     on     Ev.      ( Chamberia vne's     3d 

a 

57.  State   v.   Mushrush,  97   Iowa  444,   66      Amer.  ed),  p.  218. 

N.  VV.  746  (1896)   .jury  man).  61.  -Coatigan  v.  Lunt,  127  Maaa.  354  '1879). 

58.  Freeman  v.  Com.,  103  S.  W.  274,  31  62.  Van  Buren  v.  Cockburn,  14  Barb.  (S. 
Ky.  L.  Rep.  639  (1907).  Y.)    118    0852);   Dowd  v.   SUte    (Tex.  Or. 

59.  "What  a  witneaa  haa  awom  .  .  .  roav  .App.  1908)  108 'S.  W.  389:  Re^.  v.  Plummer, 
be  given  in  evidence  either  from  the  judfjfe*$(  1  C.  &  K.  600,  8  .Tur.  921,  47  R.  C.  L.  600 
notea,  or  from  notea  that  have  been  taken  (1844) ;  R^.  v.  Child,  6  Cox  C.  C.  197  (1851). 
by  may  other  person  who  will  swear       their 
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Relevancy,  640. 

Stephens  definition,  641. 

Stephens  definition  considered,  642.         . 

§  640.  Belevancy.^ —  It  is  in  termB  of  relevancy,  rather  than  in  those  of  rea- 
soning that  the  underlying  rule  of  the  JEnglish  law  of  evidence  i3  commonly 
stated.*  All  facts  \vllich  are  relevant  will  be  received  in  evidence.-*  Facts 
which  are  not  relevant  are  excluded.*  All  facts  having  rational  probative  value 
are  admissible  unless  some  specific  rule  forbids.*^  Tlie  lavv  of  evidence  is  one 
of  exclusion.     Nothing  could  apparently  be  more  precise. 

Meaning  of,  TermSf — Jt  jcaay.be  sf^id  t^at  the  m*in*lii3iea  oijmutfi  operation 
on  .the  part  .of  tb^  court  during  the  trial  at  law^  though  probabljf  in  a  8ta;te 

« 

of  copsti^nt  flux^  are  practicijilly.  threeMP^ovingi  In^as^xing  ^nd  weighings  and 
it  will  be  found -ithat  the  faQts  admitted  in  evidence  are  received  in  aid  of 
these  several  processes  for  the  reason  that  they  respectively  possess,  from  this 
relatipnJBhip  to  the  act  of  reasoning  a  relevancy  w^hicfi  is,  (1)  probative,  (2) 


1.  3  Cfcanberlayiie,    Evidence,     §§  '  1711^ 

2.  Rielafloii  betw«6ii  relcfmifey  and  reilsoii- 
img. —  Adopting  th6  nomenclature  of  thfe  pres- 
ent trefttise,  facta  rationally  adapted  to  ad- 
aiat  in  the  process  of  proving  are  spoken  of 
as  probatively  relevant.'  '  Those  logically  tend- 
ing to  aasist  in  the  proipeas  of  v^ighing'  res 
gestae  and  other  facts  in  the'  pf'Obative  scales 
ate  said  to  be  detiberatiVely  relevant.  Facts 
which  reasonably  assist  the  mental  act  of 
measuring  these  facts  by  some  sl^ndntrd  of 
fact  or  law'  are  designated  as  being  cofistitu- 
ently  relevant.  See  General  Nature  'of  Proof: 
Judicial  Reasoning  in  Oeneral.  3  Chamb., 
Ev.,  §§  nOfl,   1710,  '1710a. 

3.  Riyersfide  WateV  To.  v.  Ga^e,  108  Cal. 
240,  41  Pac.  2flft  ^1895);  Pay  son  V.  Village 
of  Milan,  144  111.  App.  2W  \lM\H)  i  Mo«by 
V.  MeKee.  etc..  Commission  Co.,  9\  Mo;  App. 
nwtt);  OTIoro  V.  Kflriey,  70  X.  Y.  fenpp. 
14.  to  \pp.  Div.  604  nimi ) ;  Firidfay  Brewirfp 
Co.  T.  Baner,  60  OWo  St.  .*iftO,  ^S*  T^.  E.  55 
n«ftS);  AlkiifA  v'.  Payn«,  190  Pa.  5,'  4*1  Ail. 
378   (1«99V:  Kehoh  v. 'U.  ».,  201  U.  S.'92. 


26  S.  Ct.  358,  60  L.  ed.  678  (1906) :  3  Chafnb., 
Ev.,  §  1711,  n.  2.  Evidence  will  be  received 
if  relevant  upon'  any  issue  of  the  i'af>e.  'Rea- 
gan Vs  Maneheftteir  St.  Ry.  Co.!  72  N.  H..  298, 
56  Atl.  314    1(1903^. 

4.  Brownlee  v.  Reiner,  147  Cal.  641,  82 
Pac.  324  (1905V:  Hanftan  v.  Anderson,  15 
Cok).  App..  433,  62"  Pac.  961  (1900)  ;  Darnall 
V.  Georgia  Ry.  &  Klectric  Co,  134  Oa.  656 
fl9l0);  City  of  Mirengo  v.  Eichler,  245  111. 
47,  91  y.  E.  758  (1910) :  Clemonft  ITIectrical 
Mfg.  Co.  V- Walton,  206  Mass.  215,  92  N.  E. 
459  (1910):  State  v.  Wifeon,  22^1  Mo.  173, 
122  S.  Vr.  701  ( 1909 ):  ^People  v.  Cahill.  188 
X  Y.  489,  81  N.  E.  4*53  (1907)  :.  Iridian  Land 
&  Tmst  Co.  V.  eienipnt.  22  Okl.  40;'  109  Pac. 
1089  (l<»0«)r'5Jfpte  V.  Hem.  49  Wash.  273, 
94  Pac.  1079  (lOOS)i  3  Chamb.,  Ev..  §  1711, 
n.  3.  A  partv  Is  not  at  liberty  to  offer 
evidence  in  nn**  "p«--p  on  f  Ijp 'cronnd  that  itwifl 
be'  relevant  in  another.  In  Ve  Shawmtit  Mlii. 
Co.,  '87  N.  r.  Rifpp.  1059,  94  App.  Div.  T.l6 
(1904).  •' 

5.  Kirchner  v'.  Sitoith,  61  W.  Va.  484,  SB 
8.  E.614  (WOTJ. 
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constituent  and  (3)  deliberative.^  To  the  quality  which  enables  the  existence 
of  one  fact  to  prove  the  reality  of  another  the  tenA  probative  relevancy  may 
properly  be  applied.''  The  characteristic  quality  of  a  fact  or  set  of  facts  which 
enable  them,  with  or  without  others,  to  xsonstitute  a  fulfillment  of  the  conditions 
imposed  by  a  given  rule,  term  or  definiticm,  may,  with  apparent  propriety,  be 
called  constituent  relevancy.*^  Fadts  logically  tending  to  assist  in  the  process  of 
weighing  res  gestae  and  other  facts,  by  the  use  of  reason,  have  been  denominated 
deliberative  and  their  ability  to  assist  the  judgment  of  the  jury  may  properly 
be  spoken  of  as  deliberative  relevancy.® 

Underlying  Conception, — '*  Relevancy,"  *^  and  "  relevant,"  *^  reveal  their 
essential  meaning  in  the  primary  and  derivative  significance  stated  in  the  dic- 
tionary and  judicial  definitions.  The  primary  conception  of-,  the  term 
^'  relevant  "  is  at  once  seen  to  be  that  of  upholding,  sustaining  an  effort  of  some 
kind ;  and,  in  connection  with  the  use  of  reasoning,  logical  or  legal,  of  advancing 
or  furthering  an  intellectual  effort  of  some  sort.  Where  the  proposition  urged 
is  controverted,  that  may  be  said  to  be  relevant  which  supports,  or  tends  to 
prove  or  disprove  the  truth  of,  either  of  these  contentions.^^ 

§  641.  Stephen's  Definition.is-:-.  In  the  first  edition  of  his  Digest  of  Evidence, 
Stephen  adopts  from  his  Introduction  to  the  Indian  Evidence  Act  *"*  an  excel- 
lent, if  not  unexceptionable  definition  of  relevancy,  frequently  quoted  with 
approval.^'     **  Facts,"  he  says,  "  whether  in  issue  or  not,  are  relevant  to  each 


6.  3  Chamb.,  Ev.,  §  1711a. 

7.  3  Chamb.,  Ev.,  §  1712. 

8.  3  Chamb.,  Ev.,  $  1713«         . 

9.  3  Chamb^  Ev.,  §  1714. 

10.  See  definitions.  Cent.  Diet.  Other  defi- 
nitions.—  Evidence  whieli  tends  to  establish 
any  part  of  plain tiflT's  case  or  dispute  any 
defense  thereto  is  admissible  as  against  .the 
objection  that  it  is  irrelevant.  Tilton,  T. 
A  (}.  Ry.  Co  V  Butler,  4  09^.  App.  1»1,  60 
S  E.  1087  (HW).  In  Trull  v  True,  33  Me. 
367,  it  was  held  that  **  testimony  cannot  be 
e.xcluded  as  irrelevant  which  would  have  a 
tendency,  however  remote,  to  establish  the 
probability  or  impi^>bability.  of  the  fact  in 
issue."  State  v,  0'^'eilI,  13  Or,  183,  9  Pac. 
286  (1885)  '*  Relevant."  as  applied  to  tes- 
timony, means  that  the  jtesjbimony  bears  upon 
the  issues  so  as  to  tend  to  prove  or  disprove 
them,  but  testimony  may.be  relevant  if  it  is 
only  a  link  jn  the  chain  of  evidence  tending 
to  prove  th^  issues  by  reasonable  inference, 
though  npt  dir^tly  bearing  upon  them.  San 
^ntonip  Traction  Co,  v.  ^igdon-  (Tex.  Crim. 
App.  1910) .  123  S  W.  732.  Relevancy  is  that 
jNrhich  con^uo^  tq  the  ptoof  q(  ^  pectioent 
hypothesis.    Hence  it  is  releviuiti  ^  jpot  in 


evidence  any  circumstances  which  tend  to 
make  the  proposition  at  issue  more  or  less  im- 
probable. VVhart.  ;Ev,  §§.?e,  51;  9  Chamb., 
Ev.,  §  1716,  n.  1. 

.  .  i;..  See,  de^itions,  Cent^  Diot  Rnr^er 
definitions, —  The  meaning  of  the  word  rele- 
vant, as.  applied  to  testimony,  is,  that  it  di- 
rectly touches  upon  the  issue  which  the 
parties  have  made  in  their,  pleadings,  so  as 
to  assist  in  getting  at  the  truth  of  it.  Moran 
V,  Abbey,  58  CaL  16.3  (1881);  Porter  v. 
\>lentin^  41,  N.  Y,  Supp,  507,  18  Misc 
213,  (189?);  Platnef  v^,  Platner.  7a  N.  Y. 
9p,  P5  ( ^87.0) ;  Walls  V.  Walls,  170  Pa.  48,  32 
Atl,  .649  (.1895).;  S.Chamb..  Kv ,  §  1715,  ».  2 

12.  3  Qiamb.,  Ev„.  §   1715,  n.  3. 

13.  3   Chamberlayne,   BMdence,  §    1717. 

14.  Indian  Evidence  Act.  I  of  1872.  Intro- 
duction by  James  FItzjanies  Stephen. 

15.  Plumb  V.  Curtis,  .66  Conn.  1^#.  .V)  Atl 
998.  (1895) ;  Seller  v.  Jenkins.  97  Ind:  430 
(1884);  I-ouisyme.Ry..C-9.  V.  ^Uerhorft^  ^ 
Ky.  L.  Rep.  6ft5,  110  «.  .W..82^  (li>08) ;  Fish- 
jman  v.. C<^f Burners'  Brewing. Coi.  78.K.>J.  L. 
300,  73^  Ajbl.  .231  rUdOtV;  McXair.  ▼.  Na- 
tional Ufe  Ina.  C(w,ia  Hun  (N.  Y.)  144 
(1879) ;  3  Chamb.,  ;Ev^,  {  ni7,  n^^a. 


487 


Stephen's  Definition. 


§  64^ 


other  when  one  is,  or  probably  may  be,  or  probably  may  have  been  —  the  cause 
of  the  other ;  the  effect  of  the  other ;  an  effect  of  the  same  cause ;  a  cause  of  the 
same  effect ;  or  when  the  one  shows  that  the  other  must  or  cannot  have  occurred, 
or  probably  does  or  did  exist,  or  not ;  or  that  any  fact  does  or  did  exist,  or  not, 
which  in  the  common  course  of  events  would  either  have  ciinsvd  or  have  been 
caused  by  the  other."  ^^  The'dfeinitiOn  in^tlie:tSird  Edition  of  his  instructive 
Digest  of  the  Law  of  Evidence,  though  made  cautious  by  acute  though  always 
appreciative  and  friendly  criticism,  does  not  greatly  differ  from  that  of  the 
first  '^  The  word  ^  relevant '  means  that  any  two  facts  to  which  it  is  applied 
are  so  related  to  each  other  that  according  to  the  common  course  of  events  one 
either  taken  by  itself  or  in  connection  with  other  facts  proves  or  renders  prob- 
able the  past,  present,  or  future  existence  or  non-existence  of  the  other."  *^ 

§  642.  Stephen's  Definition  Coniidered.i^—  That  the  foregoing  definition  of 
relevancy  is  an  excellent  statement  of  that  relation  between  facts  which  has 
hereinbefore  been  spoken  of  as  probative  ^^  seems  unqeutionable.  Equally  obvi- 
ous is  it  that  as  a  definition  of  relevancy  in  general,  it  is  insufficient.  It  takes 
no  account  of  those  important  relations  of  facts  to  the  proper  conduct  of  judicial 
processes  of  reasoning  which  have  been  denominated  constituent  *®  or  delibera- 
tive *^  relevancy.     But,  for  practical  objects,  the  definition  suffices.*^ 


16.  Digest  Law  of  Evid.   (lat  Ed.)  Ch..  2, 
Art.  9.  . 

17.  Stephen.  Dig.  Law  of  Evid.   Ord  Ed.) 
Ch.  1,  Art.  1. 

18.  3  Chamberlayne,    ETidenee,    §S    171S- 
1718m. 

19.  SvjHra,  §  840;  3  Chamb.,  Ev.,  §  1712. 
90.  Svpra,  §  840;  3  Chamb.,  Ev.,  §  1713. 
SI.  AtJHti,  §  840;  3  Chamb.,  Ev.,  §  1714. 


98.  3  Chamb.,  Ef.,  §171^  For  a^full  dis- 
cuBsion  of  Stephen *R  theory  and  a  critical 
consideration  of  Stephen's  definition,  see  3 
Ohamb.,  Ev.,  §§  1718,  1717.  1718.  1718a,  1718b, 
1718c,  1718d,  1718e,  1718f,  171Sg,  1718h, 
17181,  1718J.  1718k,  17181,  1718m.  See  alto 
Discussion  of  Substantive  and  Adjective  Law, 
3  Chamb..  Ev.,  §§  1719,  1720,  1720a,  1720b, 
1720c,  172<id. 
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Incofporation  of  logid,  643.  • 
logic  defined,  644; 
propositions /Q'^fi^' 
mentai  Operations,  Q46. 

intuitiom,  647.  ,     .,  .</-    .        .  ^ij-  jr^    S    ■ 

deductive  operations,  648.  ' 

indtu:tii:e  reasoninq,  649. 
inference  from  experience,  650. 

deduction  the  basi^  of  indvfition,  651. 

■,••••.     '  ■  ■        •■'■»■    1  •       

mental  aertainty^  652. 
hypothesis,  653. 

§  643.  Ineorpoiation  of  Logie.^ — :  At  this  point  of  the  consideration  of  the 
general  to|)ic  of  Koasoiiing  by  the  court  or  ,by  witnesses,  it  ^ems  essentialto- 
m^ke  what  is,  in  appearance  at  leasts  a  digi'cssion. 

-The  subject  in  iiand,  the  modern  law  of  evidence,  properly  embraoea,  with  im- 
material exceptions,  the  consideration  of  but  two  main  factors  each  invoking 
and  conditioned  by, the  true  laws  of  thought,  canons  of  correct  reasonmg. 
First  is  the  appropriate  judicial  prnvinoo  of .  the  juww.ithe  ascertainment  .of 
truth,  the  reftlity  of  things,  as  to  the  res  gestae.  Second,  and  of  still  higher 
social  import  as  an  integral  part  of  the  law  of  evidence,  is  the  judge's  executive 
function  of  administration,  using  sound  legal  reasoning  for  the  attainment 
of  justice.  The  result  is  the  practical  incorporation,  by  reference,  of  the  niles 
of  logic  into  the  law  of  evidence.  This  reference  to  logic,  as  the  science  of 
the  laws  of  thought,  is  incessant,  though  usually  tacit.  At  every  turn  in  the 
judicial  work  of  the  jury  or  the  executive  administration  of  the  court,  wherever 
actit)n  of  anv  sort  is  to  be  taken  bv  either  branch  of  the  tribunal,  the  standards 
pr('>cril)ed  by  logic  are  constantly  applied  and  regularly  enforced. 

§  644.  [Incorporation  of  logric] ;  Eogric  Defined.^ —  «  Logic,''  says  ifr.  John 
Stuart  ilill,*"^  ''comprises  the  science  of  reasoning,  as  well  as  an  art  founded 
on  that  science."  The  important  fact  to  observers  regarding  this  familiar 
definition  is  that  logic  refers  simply  to  reasoning  itself  and  is  in  no  way  con- 
cerned as  to  the  subject  matter  to  which  that  reasoning  is  applied.     Tt  is  a 

1.  S  Chamlierlayne,  Eridence,  §  1721.  S.  Mill's  Logic.  Intro.  §  2  (8th  El.).  IS. 

t.  S  ChamberUyne,  ETideoce,  §  1722. 
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regulator  of  the  zueans  b;  .^bic}]^ .  belief  may  prqperly  be  f^genideired.  The 
objeet  of  tbe  belief  ^s  inwuteriaL.,.'; Logic  is  tbe.^mmpn  j.u(lg&  and  ajbit^r 
of  all  particular  iBveBtigatio^&     It  does  not .  midertakc  to  tiud  evidexice,  but 

»  

to  determine  whether  it  ba^  been  fomid..  iLp^c  li^tber  obpen-es,  nor  invent*,  nor 
discovers;  but  judges/'  *  ^Th^  science  of  the  la,ws .of,  rfi^usoiung..  the  limitations 
of  logic,  is  thus  seen  to  deial  pnly  with  the  mode^  .of  thought.  . 

§  845.  [Incorporation  of  Logic];  Propositions.^ — While  Stephen,  as  is  well 
known,  iudioates  a?i  the  objective  to  whic'h  eviUencf^  i^'to  fife  offered,  Whkt  he 
terms  "  facts  in  issue "  it  is,  nevertheless,  fairly  obvious  that  his  critic  in 
the  Solicitors  Journal  •  is  entirely  right  in  saying  that^he  object  to  be  estab- 
lished by  proof  is  not  a  fact  but  a  proposHiofu  The  jiuYpose  of  eridence,  proof 
by  the  use  of  inference,  is  the  creation  of  a  belief  in^  the  tvuth  or  actuality  of 
scanething.  "  Whatever  can  be  an  object  of  belief  or  «even  of  disbelief,'^  says 
itr.  Mill,^  */  must  when  put  into  wordd<  assume  the  ifdrto'  of  a  proposition."  * 
It  may,  accordingly,  be  profitable  to  consider,  in '  barest'  i)Utline,  the  nature  of' 
propositions.  A  prdpceition  is  defined  by  li^ic  as  a  sentence  which  affirms  or 
denies.*  i 

The  law  of  evidence- has  to  do  only  fwith  what  is  placed  in  issue  by  the  plead- 
ings, what  has  a  past  or  present  existence  and  which  may  be  called  a  proposi- 
tion of  fact. 

§  648.  [Incorporatibn  of  Logic] ;  Hental  0peration8.*o___  j^^  ^j^^  ^f  ^jj^  ^^g^ 

range  of  subjects  to  which  a  court  for  purposes  of  abjudication  may  be  called 
upon  to  apply  the  reasoning  faculty,  anc'.  the  almost  innumerable  administra- 
tive connections  in  which  it  may  be  required  to  apply  reason  to  judicial  prob- 
lems, it  may  fairly  be  said  that  the  law  of 'evidence' i^'^Kihit^d  to  no  particular 
form  of  mental  operation  specialized  in  the  law  of  logic.  Still,  bs  has  been 
observfed,  the- main  processes  of  judicial  reasoning  are  three : -^ 'prortngr  by 
facts  profaa;tively  relevaht^  menmiring  facts  conetitnently  reltevant,  and  weighing 
by  merins  offaots  charaoterizod  by  deliberative  relevancy: 

§  647.  [Incorporation  of  togic;  Mental  Operations];  Intuition." — Most  un- 
controvertible  in  its  effect  in  the  production  of  belief  as  to  the  existence  of  a 
mental  impression  regarding  any  fact^  physical  or  psychological,  i^  that  tran- 
scendent property  of.  the  mind  denominatea  intuition.  Intuition,  the  ip^ntal 
operation  by  which  consciousness  becomes  aware  of  the  results  of  sense-per- 

4.  Mill's  Logic.  Intro.  §  5  (8th  iEd.)»  21.  sertion  about  it.     The  expression  of  this  mjen- 

5.  2  Cha9ib«r1ayne,  Eyiden<;e,  §§  17^p,  tal  assertion  or  judjifipent  in  langu^^'  i^  la 
^24.                                 „    ' ..                 '   .    .       '  pr9P9?Jtion.'!.  .Jones,  Logic  Inductive^  and  pe- 

6.  20  Soi...Towr..p.  857.         ,,  diirtiy^  p.  .06.       •..,•.      • 

7.. Mill  Logic.  1  2},  P.  12a  quoted  in  Gul-  9.  ^'k^tely,  Ix)gic^   41,.  quoted   in    Gulson  ^ 

«on,  Philosophy'  of  Proof,  §  52,  » . , .   ,       .,  , .    Phijospphy.  of  fjopi^  ^fii , , 


« I  ^ 


f|.  ".Introspection  will  show  at.ftnfQ  tljat        ;1Q.,?  Chainf>erlajne^  JSyidfmce,  J  1725.  ,     .  , 
when  we  hibld  an  object  before  the  mind,  thi^f ,         11.  3  Chamberlayne,    IByidence,    §§     1726- 
18  an  inevitable  tendency  to  think  aome  as-      1728. 
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ception  or  obeervation  is  carefully  to  be  distinguished,  in  connection  with  the 
law  of  evidence^  from  inference,  the  reasoning  of  proof.  Intuition  seems  to  be 
not  so  much  a  branch  of  reasoning  as  engaged  in  presenting,  to  the  witness  or 
to  the  tribunal  (according  to  whether  the  observation  is  made  in  pais  or  in  the 
court  room),  the  data  or  raw  material  upon  which  reasoning  is  based.  It  is, 
therefore,  fi  mental  operation  of  the  highest  importance  and  most  intimate  in 
connection  with  legal  logic. 

§  648.  [Hental  Operations];  Bednotiye  Beaaoning.^^ — Every  instance  of  de- 
duction is  conducted  by  the  use  of  two  propositions  which  are,  for  that  reason, 
called  premises.  ^^  ,The  truth  of  these,  or,  in  case  of  a  fact,  their  ezistenoe, 
being  assumed,  the  conclusion,  the  truth  of  a  third  proposition  is  logically 
deduced,  or  inferred,  by  an  act  of  the  reasoning  faculty.^*  Deduction,  as  un- 
derstood in  logic,  is  that  process  of  '^  reasoning,  which  consists  in  combining 
two  or  more  general  propositions  synthetically,  and  thus  arriving  at  a  con- 
clusion which  is  a  proposition  or  truth  of  less  generality  than  the  premises, 
that  is  to  say,  it  applies  to  fewer  individual  instances  than  the  separate  premises 
from  which  it  was  inferred."  *^  The  concluding  from  generals  to  particulars 
characteristic  of  deduction  is  in  main  conducted  by  the  use  of  the  syllogism. 

For  'Hie  purposes  of  the  law  of  evidence  much  of  this  is  usually  s\nicopated ; 
and  the  varieties  in  the  subdivision  of  the  syllogistic  form  of  reasoning  are 
greatly  restricted.  The  major  premise,  the  first  and  more  comprehensive  of 
the  two,  is  usually  suppressed.  Xo  one  cares  to  be  told  nor  would  a  court  con- 
sent to  waste  the  time  called  for  in  hearing,  still  less  in  proving,  that  all  men 
are  mortal. 

§  649.  [Hental  Operations];  Indnotive  Seasoning.^^ — Induction  may  be  de- 
fined as  that  process  of  reasoning  which  consists  in  combining  less  general  or 
even  individual  facts  into  more  general  propositions,  truths,  or  so-ealled  laws 
in  the  natural  world  or  in  the  domain  of  conduct  and  other  human  affairs. 
''  An  Induction,  that  is  an  act  of  Inductive  reasoning,  is  called  Perfect 
when  all  the  possible  eases  or  instances  to  which  the  conclusion  can  refer,  have 
been  examined  and  enumerated  in  the  premises.  If,  as  usually  happens,  it  is 
impossible  to  examine  all  cases,  since  they  may  occur  at  future  times  or  in  dis- 
tant parts  of  the  earth,  or  other  regions  of  the  universe,  the  Induction  is  called 
Imperfect."     Induction  observes  uniformity  of  operation  in  the  natural  world 


18.  3  Chamberlayne,  Evidence,  §§  1728a- 
1729. 

IS.  Whately,  Logic.   17. 

14.  "  Every  conclusion  or  inference  is  in 
reality  deduced  or  drawn  from  two  propo- 
sitions or  premises,  wliicli,  together  with  the 
conclusion  itself,  are  styled  an  'argument/ 
or,  in  the  more  strictly  tsefmlcal  language  of 


logic,  a  'syllogism.'"  Gulson,  Philosophy  of 
Proof,  §  130. 

15.  Jevons,  Element.  Logic,  ch.  25,  p.  210. 
"An  inference  from  a  law  or  general  prin- 
ciple to  some  consequence  of.  the  principle  is 
a  deductive  inference."  Jones,  Logic  Induc- 
tive and  Deductive,  p.  111. 

16.;  3* Chamberlayne,  Evidence,'  §§  173<^ 
1782. 
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or  in  that<of  kiimaA  conduct  and  it; infers  thereifroia  that  wk^t  is  true  in  certain 
observed  instances  wiU^  by  reason  of  this  uniformity,  continue  to  be  so  in  all 
other  easeB« 

I 

§  680.  [Kental  Operations]  ]  Inference  from  Bzperience.^^—  In  the  process  of 
reasoning,  so  far  as  this  is  deductive  and  contibed  to  objective  relevancy,  a 
probative  fact,  factum  probans,  recognized  by  the  mind  as  being  within  the 
scope  of  the  general  proposition  Which  constitutes  the  major  premise  is  estab- 
lished by  evidence,  and  thus  fbrms  the  minor  premise  of  the  syllogism.  The 
deduction  of  logical  reasoning  from  these  two  premises  is  a  conclusion  which 
established,  with  a  more  or  less  probability,  the  existence  of  a  factum  probandum. 
It  will  be  observed  that  the  only  point  at  which  evidence  itself  is  applied  is  the 
minor  premise;  —  the  niaJ9r  having. been  tacitly  assumed  as- a  ma^^er  of  com- 
mon knowledge  and  the  conclusion  being  reached  by  an  act  of  judgment,  i.e., 
an  inference  which  indeed  was  implicit  in  the  mental  act  which  recognized  the 
relevancy  or  connection  between  the  fact  offered  in  evidence  as  a  minor  premise 
and  the  general  proposition  of  experience  used  as  a  major.  Such  continues  to 
be  the  fact  in  the  other  stages  of  any  direct  line  of  proof. 

§  6(11.  [Hental  Operations] ;  Bednetion  the  Basis  of  Induction.^ —  The  relation 
between  induction  and  deduction  goes  further.  Each  real  deduction  or  in- 
ference is  based  upon  a  major  prenuse  in  the  form  of  a  general  proposition 
which  is  itself,  as  has  been  seen,  reached  as  a  matter  of  induction.  This, 
however,  is  by  no  means  all.  Every  act  of  observation  used  in  the  induction 
itself  is  made  effective  by  a  preliminary  deduction  from  a  general  proposition 
still  more  comprehensive  which  has  been,  in  its  turn,  obtained  by  means  of  a 
prior  induction.  Even  the  fundaitnental  general  proposition  which  is,  in  most 
cases,  the  announcement  of  a  uniformity,  natural  or  moral,  that  what  is  true  of 
certain  things  in  a  class  or  placed  under  a  common  designation  will  be  found  to 
be  true  of  all  of  them,  is  itself  the  result  of  a  large  number  -of  observed  in- 
stances of  the  application  of  siieh  a  rule.  In  the  average  act  of  induction,  this 
major  proposition  of  uniformity  is  suppressed.  The  alternation  of  induction 
and  deduction  is  the  same  in  case  of  direct  or  oircuimstantial  evidence;  the 
difference  being,  that  in  case -of  ciroumstsntial  evidence,  additional  terms  in 
the  series  are  needed  before  the  ultimate  faeia  probanda  are  reached. 

§  662,  [Incorporation  of  Logic] ;  Mental -Certainty.  *•—  It  will  be  at  once  found 
that  according  as  the  mental  process  employed  by  it  is  that  of  intuition,  on 
the  one  band,  or  inductive  and  deductive  reasoning,  .on  the  other,  will  the  degree 
of  mental  certainty  produced  in  the  mind  of  a  tribunal  in  connection  with  proof 
of  a  fact  be  found  to  vary.     Where  the  mental  action  is  intuitive,  the  effect  is 

17.  8  duuDberUyne, .  Kvideoee,.  §§  1783,  19.  3  duLmberlayne,  Eyidenoe,  {§  178S- 
1734.  1740. 

18.  3  Chamberlayne,  Evidence,  |  1736. 
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demonstration.  Itfdtictive  and  deductive  reasoning  cftii  prodobde  in  fb^  fiftind  df 
a  court  or  jtfi^y'only  that  lower  form  of  certainty  properly  classed  as  moVal. 
As  commonly  employed  in  connection  with  the  law  of  evidence,  a  den»>nstra- 
tion  isjin  act  or  serieaotaeta^Crf  intuiUve:r«8aouiBg)iwWcbjpi!oduoe  upon  the 
mind  of  a  person,  to  be  affected  qjl  absolute  certainty  of  mental  convict  ion* 

Mental  certainty  may  arise  by  direct  observation  by  sight  or  hearing,  which 
observation  is  however  subject  to  error  especially  in  case  of  tjae,  untrained  ob- 
server, or  it  may  .arise  thrQugl^  mathematical  or  other  hypothetical  reasoning. 
The  court  itself  may  as  in  case  of  experiments  conducted  in  court  use  its  in- 
tuitive faculties.  However  in  most  cases  all  that  caa,  be.  accomplished  is  proof 
to  a  moral  certainty  or  prpbabiJity*    .  , 

§  653.  tlncorporation  of  logic] ;  Hypothe«C8.»> —  A  general  rule  of  administra- 
tive action,  modified  by  various  considerations  to  which  attention  is  soon  to  be 
called;  is  that  either  party  may  prove  such  facts  as  are  reasonably  necessary  to 
substantiate  his  hypothesis  or  theory  of  the  case  or  to' invalidate  that  of  his 
opponent.  Strictly  speaking,  the  term  hypothesis  may  weH  be  specifically 
applied  to  proof  of  a  particular  fact  or  to  anv  relevant  existence,  'e.g.,  the 
credibility  of  a  witness^  As  commonly  eniployed,  howicver,  the.uae  of  a  .term  is 
almost  exclusively  related  to  the  question  as  to  what  are  the  actual  rP9  qeatae 
facts  involved  in  anv  Darticular  innuirv.  Speakii^T  srenerflllv.  were  the  re^ 
gestae  of  the  case  established,  by  agreement  or  otherwise,  the  need  for  hypothesis 
would  not  arise.  The  inquiry,  under  such  circumstances,  would  be  merely 
one  of  constituent  relevancy,  as  to  what  the  res  oesfae  amount  to,  in  terms  oi 
law  or  of  fact.  As  the  res  gestae,  however,  are  disnuted  in  moj^t  trials  at  law, 
it  would  be  fairly  accurate  to  restate  the  administrative  rule  in  question  by  say- 
ing that,  in  general,  a  litigant  ^unll  be  allowed  to  introduce  into  evidence  such 
probatively  relevant  facts  as  are  reasonably  necessary  -to  establish  his  hypothesis 
as  to  what  the  ves  gestae  facts  actually  are. 

The  hypothesis  of  the  litigant  haVine  the  .burden  of  proof  neceBsarily  is,  in 
the  normal  case,  that  the  res  gestae  fa^ts,  suflflcien*' to  establish  the  right  or 
liability  asserted,  actuaHv' exist.  His  claims  for  administrative  indulgejice  in 
the  rang^  and  variety  of  his  proof  necessarily  depend  in  large  measure  upon 
whether  he  is  able  to  produce  direct  evidence,  i.e.,  the  statements  of  witnesses 
or  the  declarations  of  d9cuments  as  to  the  exifttem;^  of- the  res  gestae :  or  is,,  on  the 
Other  hand,  compelled  to  produce  other  probative  facts  in  proof  of  these  res 
gestae.  His  main  position,  however,  as  exhibited  in  his  hypothesis,  is  that 
these  res  gestae  fact^  actually  e^^ist. —  If  the  right  in  pursiiance  of  which  the 
j^ctpr  claims  administrative  indulgence  be  the  right  to  prove  his  case  that  of 
the  non-actor  in  so  doing  is  the  equally  important  forensic  right  6f  testing  the 
case  of  his  adversary.  It  is  tlfi^  object  of  ttio  actor,  therefore,  to  predent  a  case 
of  maximum  efficiency  for  the  establishment  of  t|iQ,  res.gestae  dainaed,  in  Jbis 

10.  3  Chambeslayne,   Evidence,   §§    1 740a- 1740c. 
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hypothesis  and  meet^  so  far  as  he  is  able,  attacks  made  upon  the  credibility  of 
the  witnesses  or  the  existence  of  these  res  gestae.  It  is  sufficient  for  the  non- 
actor  if  he  should  prevent  the  accomplishment  of  the  actor's  purpose.  He 
may,  therefore,  content  himself  with  testing,  probing,  weighing. 


CHAPTER  XXV. 

PROBATIVE  RELEVANCY. 

Canons  of  relaxation;  claim  of  the  Crux,  654. 
direct  and  circumstantial  evidence,  655. 
inherent  difficulty  of  proof,  656. 
Canons  of  requirement;  must  accord  equal  privileges,  657. 
definiteness  demanded,  658. 
time  mu^t  be  economized,  659. 
jury  m^ist  be  protected,  660. 
fact  must  not  be  remote,  661. 
time,  662. 

proving  the  res  gestae,  663. 
optional  admissibility,  664. 

consistent  and  inconsistent  facts,  665. 

explanatory  or  supplementary  facts,  666. 

negative  facts,  667. 

preliminary  facts,  668. 
Probative  relevancy;  objective  and  subjective,  669. 
objective;  ancillary  facts,  670. 
subjective,  671. 

§  6M.  Canons  of  Relaxation;  Claim  of  the  Cmx.^ — The  right  of  a  party  to 
prove  the  res  gestae  of  his  case  is  a  substantive  one  and  has  already  been  stated 
as  a  matter  of  right.*  In  dealing  with  the  admissibility  of  any  particular  fact 
not  strictly  within  the  field  of  the  res  gestae  the  judge  is  seeking  to  harmonize, 
in  a  rational  way,  the  proper  influence  of  several  administrative  principles. 
There  are  what  may  be  called  Canons  of  Relaxation  and  certain  other  prin- 
ciples of  judicial  administration  which  may  be  designated  Canons  of  Require- 
ment. In  case  of  most  disputed  questions  of  fact  there  is  a  crux  or  hinge  upon 
which  it  will  be  found  to  turn.  It  may  be  the  existence  of  a  particular  fact, 
the  cre»dibility  of  a  special  witness.  Strong  administration,  therefore,  makes 
all  efforts  to  be  sure  that  this  particular  point  is  decided  right.  Special  relaxa- 
tion is  called  for  and  will  be  accorded  to  the  use  of  any  fact  which  may  reason- 
ably tend,  even  in  a  somewhat  remote  degree,  to  establish  the  exact  truth  re- 
garding so  important  a  matter.^ 

1.  3  Chamberlayne,  Eridenee,  §  1742.  S.  8  Chamb.,  Ev.,  §  1740d. 

a.  Hupm,  §§  140  ti  9eq.;  1  Chamb.»  Et.»  {§ 
SS4  ^t  ^rq. 
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§  6U.  [Canont  of  Balazation] ;  IMreot  and  Ciroumttaiitial  ETidenoe. —  For 

obvious  reasons,  the  presiding  judge  will  accord  a  wider  range  of  proof  to  one 
who  is  seeking  to  establish  the  res  gestae  by  proof  of  circumstantial  evidence 
than  to  one  whose  endeavor  is  to  show  the  res  gestae  by  direct  proof,**  i.e..  by 
the  statements  of  eye  witnesses  of  the  transactions  themselves.  Facts  not  sus- 
ceptible of  direct  obsen-ation  are,  in  most  cases,  necessarily  established  by  cir- 
ciunstantial  evidence.  Such  evidence  is  frequently  more  satisfactory  and  con- 
vincing in  character  than  direct  testimony  would  have  beeu.^  Administrative 
necessity  for  the  securing  of  proof  of  essential  facts  in  the  only  way  practically 
available  may  go  so  far  as  to  permit  the  use  of  deceit,  dissimulation,  fraud,  or 
even  grave  illegality  for  the  purpose  of  obtaining  testimony.^  As  a  legitimate 
method  of  corroboration  ^  and  even,  in  many  cases  involving  the  employment  of 
circiunstantial  evidence,  as  a  necessary  mode  of  proving  a  prima  facie  cas€^  a 
party  may  properly  negative  any  adverse  infirmative  suggestion  or  alternative 
hypothesis.® 

§  666.  [Canons  of  Relaxation] ;  Inherent  Difioolty  of  Proof Not  only  will 

administrative  indulgence  be  accorded  a  party  whose  case  involves  an  ex- 
tended use  of  the  element  of  inference  between  the  factum  prohans  and  the 
factum  probaiidum,  the  same  canon  is  applied  where  the  witness  himself  is 
forced  to  make  a  large  use  of  the  element  of  inference.^ 

Ancient  Facts. —  Consideration  is  given  in  another 'place  *^  to  the  judicial 
relaxation  which  is  caused  by  the  inherent  difficulty  of  proving  ancient  facts." 


4.  f^upra,  §  14;  1  Chamb.,  Ev.,  §  15. 

5.  Kennedy  v.  Aetna  Life  Ins.  Co.,  148  111. 
App  273  (1909),  judg.  aflf'd  242  lU.  .396,  90 
X.  £.  292;  3  Chamb,  Ev.,  §  1740e.  n.  5. 
Evidence  of  financial  and  marital  condition  in 
damage  case.  See  note,  Bender  Ed.,  118  N. 
Y.  95.  Of  financial  condition  of  defendant 
in  tort  case.  See  note.  Bender  Ed.,  125  N.  Y. 
224.  Propriety  of  parol  evidence  as  to  prop- 
erty of  testator.  See  note.  Bender  Ed.,  112 
N.  Y.  137. 

Kegligenoe. —  Evidence  to  show  negligence 
Buiflt  be  clear  and  convincing  and  it  is  not 
enough  to  show  by  speculation  that  the  ac- 
cident was  due  to  negligence  Duncan  v. 
Atchison  Topeka  k  Santa  Fe  R.  Co.,  86  Kan. 
112,  119  Pac.  356,  61  L.  R.  A.  (N.  S.)  565 
(1911). 

Origin  of  Fire. —  Evidence  is  not  to  be 
disregarded  or  swept  aside  simply  because 
it  is  circumstantial.  So  the  origin  of  a  fire 
may  he  proved  by  -circumstantial  evidence. 
Miller  ▼.  Northern  Pacific  R.  Co.,  24  Idaho 
567,  135  Pac.  845,  48  L.  R.  A.  (N.  S.)  700 
(1918).  The  mere  fact  that  a  fire  originated 
<m  a  railroad  right  of  way  is  not  sufilcient 


evidence   that   it   was   started   by   a   train 
Hewitt  V.  Pere  Marquette  R.  Co.,  171  Mich. 
211,  137  X.  \V.  66.  41  L.  R.  A.   (X.  S.)   635 
(1912). 

6.  People  V.  Bunkers,  2  Cal.  App.  197.  84 
Pac.  364,  370  (1906);  Ford  v.  State,  124 
Ga.  793,  53  S.  E.  335  (1906) ;  3  Chamh.^  Ev., 
§  1740e,  nn.  6,  7,  8. 

7.  Intra,  §  670;  3  Chamb.,  Ev..  §  1768. 

.  8.  Thus,  on  a  prosecution  for  Icidnapping, 
in  addition  to  showing  that  the  child  was 
stolen,  the  impossibility  of  his  being  drowned 
without  observation  in  a  nearby  Sound  mn.^ 
be  established  by  the  prosecution.  State  v. 
Harrison,  145  N.  C.  408,  59  S.  E.  867  ( 1907 ) . 

9.  3  Chamb.,  Ev..  §  1741. 

10.  Infra,  §  938;  4  Chamb..  Ev..  §  2960. 
11..  Thus,   evidence   will   be   received  from 

old  inhabitants  of  the  region  affected  that 
the  bed  of  a  stream  has  slowly  and  gradu- 
ally changed  its  position.  Coulthard  v.  Mc- 
intosh, 143  IpwaB89,  122  N.  W.  233  (1909). 
Marshland  aUQtmenU. —  A  searcher  of  an- 
cient records  may  be  allowed  to  testify  as 
to  the  facts  which  appear  of  record  regard- 
ing allotments  r»f  mn^-^ihland  msde  in   1654 
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Fact^  of'FcmUkf '  History  ^--^  The  administrative  indlSgence"wM<ii  t&^'*court 
accords  to  the  inherent  difficulty  of  proving  facts  of  family  history  is  treated 
in  connection  with  the  subject  of  Pedigree.^* 

Identity.'^—  Prominent  among  facts  piroof  of  which  pi^esents^  inherent  diffi- 
culty is  that  of  identity.  A  wide  range  of  circumstantial  evidence  will;  there- 
fore, usually  be  received. ^^  In  such  a  connection,  even  statements  in  their 
independently  relevant  capacity,  e.g.,  those  showing  special  knowledge  ^*  are 
admissible.  In  like  manner,  the  fact  that  a  person  has  lived  in  a  particular 
residence,  sojourned  in  a  certain  plAce;*^  country  or  state  ^**  may  be  received 
as  significant.  A  witness  who  testifies  to  the  conversation  conducted  by  means 
of  a  telephone  may  properly  identify  the  speaker  at  the  other  end  by  means  of 
his  voice,  ^^  The  identification  may,  ho^^ever,  be  established  later  in  other 
ways.^® 

Mental  Condition. —  Mental  conditions  present  such  an  inherent  difficulty 
in  proof  as  authorizes  relaxation  in  the  strict  requirements  of  relevancy. 
Whether  the  condition  in  question- be  one  of  soundness  or  its.opppaite  it. may, 
as  is  more  fully  seen  elsewhere,^®  be  shown  by  the  inference  of  observers  of  its 
manifestations.^^  Any  relevant  act  fairly  indicative  of  the  condition  of  the 
person's  mind  will  be  received  in  evidence.^*  But,  where  thej  inquiry  is  not  one 
relating  to  genealogy,  the  fact  of  insanity  cannot  be  shown  by  the  hearsay  declara- 
tions of  members  of  the  person's  family.^^  A  fortiori  reputation  in  the  family 
is  rejepted.^  Likewise,  general  reputation  in  the  community.^'*  Among  facts 
to  which  a  witness  may  testify  are  those  which  are  psychological.^^  A  person 
conscious  of  the  existence  of  a  mental  condition  or  state,*^*  on  his  own  part 


and  later.  Shinnecock  Ifills  &  Peconic  Bay 
Realty  Co.  v.  Aldrich,  116  X.  Y.  Supp  632, 
132  App.  Div.  118  (1900),  judg.  ard  200 
N.  Y.  533,  93  N.  E.  1132  (1910).  3  Chamb., 
Ev.,  §  1741a,  n.  2. 

12.  Infra,  §  937 ;  4  Chamb.,  Ev.,  §  2952. 

15.  State  V.  Ah.  Chuey,  14  Nev.  79,  33  Am. 
Rep.  330  (1879) ;  Allen  v.  Halsted  (Tex.  div. 
App.  1905),  87  S.  W.  754. 

14.  Infra,  §  850;  4  Chamb,  Ev.,  §  2667. 
Cuddy  V.  Brown,  78  111.  415  (1875);  Ameri- 
can L.  Ins.,  etc.,  Co.  v.  Rosenagle,  77  Pac. 
607   (1875);  3  Chamb..  Ev.,  §  1741c.  n.  2. 

16.  Wise  V.  Wynn,  59  Miss.  i588,  42  Am. 
Rep.  381  (1882);  Byers  v.  Wallace,  87  Tfex. 
603,  28  S.  W.  1056,  29  S.  W   760   (1895). ' 

16.  Byers  v.  Wallace,  supra, 

17.  National  Bank  of  Ashland  v.  Cooper, 
86  Neb.  792,  126  N.  W.  656  (1910). 

18.  Miller  v.  Leib,  109  Md.  414,  72  Atl  46ft 
(1909)  ;  People  v.  Strollo,  191  N.  Y.  42,  83 
N.  E.  673  (1908) ;  3  Chamb.,  Ev.,  |  1741c,  n. 
9. 


19.  Infra,  §§  701,  et  setj;  3  Chamb.,  Ev.,  §§ 
1892,  2006  €t  acq. 

20.  Wells  V.  Houston,  29  Tex.  Civ.  App.  61fl, 
69  S.  W.  183  (1002). 

21.  fn  re  Mullin,  110  Cal.  252,  42  Pac 
645  (1895);  Waterman  v.  WTiitney,  11  N'.  Y. 
157,  62  Am.  Dec.  71  (1854)  ;  3  Chamb.,  Ev., 
§  1741d,  n.  3. 

82.  People  v.  Koerner,  154  N.  Y.  355,  373. 
48  N.  E.  730  (1897). 

28.  Walker  v.  State,  102  Ind.  502,  1  K.  E. 
856  (1885);  People  v.  Koerner,  8upra;  3 
Chamb.,  Ev.,  §  1741d,  n   5. 

24.  State  v.  Holt,  47.  Conn.  618,  36  Am. 
Rep.  89  (1880);  State  v.  Coley,  114  X.  C 
879,  19  S.  E.  705  (1.894);  3  Chamb.,  Ev., 
§  1741d,  n.  7.     ■ 

26.  Sharpe  v.  Hasey,  141  Wis.  ^6,  123  X. 
W.  647    (1909). 

26.  People  v.  Weil,  244  Til.  176,  91  K.  F 
112  (IHIO) ;  Richards  v.'  C  S.,  175  Fed  Oil. 
99  C.  C.  A.  401  (J909);  3  Chamb.,  4v,,  § 
174Id,  n.  11. 
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may  testify  as  to  it  But  a  party  accused  of  crime  ^'^  oif  'any  other  witness  will 
not  be  permitted  to  testify  as  to  his  motive,^^  pxirpose  ^?  or  intention '''*^  unless 
these  psychological,  f^jc.ts  have  some  material  eifect  upon  the  right  or  liability 
involved. 

Mental  Slate. —  Some  relaxation  in  the  strict  rules  of  relevancy  i^  impera- 
tively required  for  the  establishment  of  a  mental  state.^^  The  mental  state  to 
be  proved  must,  as  a  matter  of  course,  be  objectively  relevant.^^  Thus,  for  ex- 
ample, in  any  case  where  the  consequences  of  conduct  are  involved,  an  undia- 
closed  intention  may  be  strictly  irrelevant.  If  so,  no  evidence  on  tlie  point  can 
be  received. ^^  Evidence  of  yood  faith  may  be  rejected  as .  irrelevant  because 
immaterial.  Should  the  fact  of  good  faith  be  relevant,,  however,  in  any  of 
its  phases,  to  an  issue  in  the  case,  evidence  of  it  may  be  received.  Indeed,  the 
person  in  question  may  testify  to  it  himself.^^  A  witness  may  give  evidence 
as  to  the  existence  of  any  mental  state  of  his  own  mind  of  which  he  is  con- 
scious, should  the  fact  be  material.^^  He  is  not,  as  a  rule,  entitled  to  testify 
directly  ad  to  the  mental  state  of  any  other  person.'^®  The  declarations  of  a 
party  or  other  person  may  be  shown  as  manifestations  of  relevant  mental  state, 
whether  they  be  oral*^*  'or.  in  .writing.^®  The  existence  of  various  mental 
states,  e.g.,  knowledge,^*  notice,^ ^  and  the  like'*^  may  satisfactorily  be  estab- 
lished by  proof  of  what  happened  upon  other  occasions. 


27.  Rose  V.  State,  144  Ala.  114,  42  So.  21 
(1906);  Gordon  v.  Com.  (Ky/lOlO),  124  S. 
W.  806. 

28.  Crumpton  v.  State,  167  Ala.  4,  52  So. 
605  (lUlO). 

29.  Gray  v.  Strickland,  163  Ala.  344,  50  So. 
152  (19U9). 

30.  Pate  V.  SUte,,162  Ala.  32,  50  So.  357 
(1909). 

81.  White  V.  White,  76  Kan  82,  90  Pac. 
1087  (1!H)7|;  Cook  v.  Carr,  20  Md.  4.03 
(1863). 

32.  Millspaiigh  v.  Potter,  71  X.  if'.  Supp. 
134.  62  App.  Div.  ,521  (1001)  :  Globe  Ins.  Co. 
V.  Hazlett.  1  Phila.  (Pa.)  347  (1852);  3 
Chamb.,  Ev.,,  §  I74le.  n.  ^. 

88.  Sampson  v.  Hughes,  147  Cal.  62,  ft  V  P^c. 
292  (190.5);  Dunbar  v.  Armstrong.  ij5  TU. 
App.  549  (1904)':  Tallant  v.  Stedman,  l7n 
Mass.  400,  57  N.  E.  68.^  ( 1000)  :  Fresno  Home 
Packing  Co.  v.  Turtle  &  Skidmore/ll7  N.  Y 
Supp.  1134,  132  App.  Div.  930  (1909);  3. 
Chamb.,  Kv.,  §  1741e,  n.  4. 

84.  Thatcher  v..Phinney,  7  Allen    (Mass.) 
146   (1863):  Hubbell  v.  Alden,  4  Lans.^  (N*. 
Y.)  214  (1870)  :  Moore  v.  May,  117  Wis.  192, 
WN,W..45  ,(1903);  3  Chamb.,  Ev.,  §.i741e. 
n.  5.  ..'.."..  ,      • 

85.  Fagan  v.  Lentz,  156  Cal.  681,  105  "Pac. 


^951     tl?09);    Partridge   V.    Cutler,    104    III. 
'^App.    8i9     (1902);     Blaney    v.    Rogers,    174 

Mass.  277,   54  N:   E.   561    (1899);    Gtout  ▼. 

Stawart,  96  Minn.  230,  104  N.  W.  966  ( 1905) ; 

Hill  V.  Page,  95  N.  Y.  Supp.  465,  108  App. 

Div.    71     (1905);    Tucker    v.    Hendricks,    25 

Ohio  Cir.  Ct.  426  <  1903)  ;  Arnold  v.  Cramer; 

41  Pa.  Super.  Ct.  8   (1909);  3  Chamb.,  Ey., 

§  1741e,  n.  6. 

39.  Spaulding  v.  Strang,  36  Barb.  (N.  Y.) 
310   (1862). 

87.  Perry  v.  State,  110  Ga.  234,  36  S.  E.  781 
(1900);  Jacobs  v,  Whitcomb,  10  Cush. 
(Mass.)  255  (1852);  People  v.  Colmey^  188 
X.  Y.  573,  80  N.  E.  1115  (1907),  aff'g  judg. 
102  N.  Y.  Supp.  714,  117  App.  Div.  462; 
Baker  v.  Toledo  &  I.  Ry ,  .30  Ohio  Cir.  Ct.  78 
(1907)  :  3  Chamb.,  Ev ,  §.1741e,  n  10.  See 
also,  infra,  §§  R47  et  seq  ;  4  Chamb.,  Ev.,  *|§ 
2643  ejt  seq. 

38.  Long  V.  Booe,  106  Ala.  570,  17  So.  7161. 
(1894).  .       _' 

89.  Joseph  Taylor  Coal  Co.  v.  Dawes,  220 
111.  14.5,  77  X.  K.  131  (1906):  Hadtke  v, 
Grzyll,  fsO  Wis.  275.  110  X.  W.  225   (1007). 

40.  Hanselman  v.  Broad,  99  X.  Y.  Supp. 
401,  11 3. App.  Div.  '447  (11)06). 

41.  B|Lldwin  y.  People*3  Ry..  Co,,  7  Penpew. 
(Del.)''  81,'  76*  Atl.  1088  (1908)'.  ' 
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Moral  Qualities. —  Moral  qualities  present  even  greater  diflSculties  in  proof 
than  those  which  inhere  in  the  establishment  of  mental  conditions  or  states. 
Under  these  circumstances,  procedure  has  adopted  a  formal,  semi-mechanical 
expedient  of  somewhat  doubtful  utility."*^  It  proves  moral  qualities  by  showing 
their  effect  upon  persons  with  whom  the  individual  in  question  habitually  comes 
in  contact.  In  case  either  of  the  veracity  of  a  witness  ^^  or  souic-  other  relevant 
trait  of  character,**  the  only  attempt  made  is  to  show  the  reputation  in  the 
community  on  the  subject.*^  But  reputation  itself,  in  many  cases  is  not  pro- 
bative **  of  the  existence  of  a  particular  trait  of  character,  e.g.,  chastity  *^  or 
loyalty,*®  or  of  character  as  a  whole. 

Value, —  The  special  relaxation  accorded  by  administration  to  the  proof  of 
the  value  or  price  of  real  or  personal  property  is  given  elsewhere.** 

*'  State  of  the  Case.** —  It  is  not  to  be  inferred,  from  what  has  been  said, 
that  a  party  is  at  liberty,  as  a  matter  of  right,  to  prove  a  fact,  eveu  one  in  the 
res  gestae,  irrespective  of  what  is  commonly  called  "  the  state  of  the  case.' '  Ad- 
ministrative relaxation,  like  any  other  privilege,  may  be  waived.  If  a  fact  be 
already  sufficiently  proved*^  or  be  admitted'*  or  if,  though  not  distinctly  ad- 
mitted, its  existence  is  not  seriously  controverted  '^  it  is  within  the  reasonable 
exercise  of  the  administrative  power  of  the  presiding  judge  to  reject  the  evi- 
dence. 

§  657.  Canons  of  Requirement;  Must  Accord  Equal  Priyileges. —  Any  privilege 
accorded  one  of  the  parties  which  may  prejudice  his  opponent  the  latter  may 
claim  the  right  to  offset  in  any  appropriate  way.  Thus,  a  party  who  asks  for 
the  inferences  or  conclusions  of  a  witness,  cannot  successfully  object  to  a  pur- 
suance of  the  same  method  of  inquiry."'^     Suppose,  however,  that  a  party, 


42.  Infra,    1057 ;  4  Chamb.,  E%'.,  §  3310. 

43.  3  Chamb.,  £v.,  §  174If,  n.  4. 

44.  Infra,  §§  10.33  ei  9eq.;  4  Chamh ,  Ev.. 
3288  et  aeq. 

45.  Boies  v.  McAllister,  12  Me.  .308  (1835)  : 
Hart  V.  Reynolds,  1  Heisk.  (Tenn.)  208 
(1870). 

46.  Baldwin  v.  Western  R.  Corp.,  4  Gray 
(Mass  )  333  (1855)  ;  Cook  v.  Parham,  24  Ala. 
21   (1853). 

47.  Boies  v.  McAllister,  wfrni. 

48.  Hart  v.  Reynolds,  supra. 

49.  Infra,  §§  762  et  aeq.;  3  Chamb.,  Ev.,  §§ 
2175a  et  aeq. 

50.  State  v.  Trimble,  104  Md.  317,  64  Atl. 
1026  (1906):  Allendorph  v.  Wheeler,  101 
N.  Y  64»,  5  X.  E.  42  (1886) ;  3  Chamb.,  Ev.. 
f  1742,  n.  1. 

51.  Batavia  Mfg  Co.  v.  N*ewton  Waflfon  Co., 
91  111.  230  (1878)  ;  Rcheibeck  v.  Van  Derbeck. 
122  Mich.  29,  80  N.  W.  880  (1899) ;  White  ▼. 


Old  Dominion  S.  S.  Co.,*102  N.  Y.  660,  6  X. 
K  28U  ilS8«);  3  Chamlj.,  Ev.,  §  1742,  n. 
2. 

53.  Cole  V.  Curtis,  16  Minn.  182  (1870); 
Austin  V.  Austin,  45  Wis.  623    (1878). 

53.  Provident  Sav.  Life  Assur.  Soc.  v.  King, 
216  111.  416,  75  N.  E.  166  (1906)  ;  Ahnert  v. 
Union  Ry  Co  of  New  York,  110  N.  Y.  Supp. 
376  (1908 »  ;  3  (^xamb.,  Ev.,  §  1742a,  n.  2. 

Selevant  eTldenoe. —  Where  one  of  the  liti- 
gants has  introduced  evidence  upon  a  given 
topic  sustaining  some  logical  relation  to  the 
case  he  must,  as  a  rule,  be  content  that  his 
opponent  should  bring  forward  countervail- 
ing evidence  on  the  same  point.  Waters  t. 
Rome  A  K.  Ry.  Co.,  133  Ga.  641,  66  S.  E. 
884  (1909);  Peter  v.  Schultz.  107  Minn.  29, 
119  N.  W.  .386  (1909)  ;  Crawford  v.  Kansas 
City  Stockyards  Co.,  215  Mo.  394,  114  R.  W. 
1057  (1908) ;  WTiipple  v.  Farrelly.  121  N.  Y. 
Supp.  117,  136  App.  Diy.  587  (1910) ;  Schmidt 
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having  been  indulged  in  the  use  of  perfectly  irrelevant  testimony,  should  object 
when  his  adversary'  desires  to  enter  upon  a  like  inquiry  in  such  a  way  as  to 
prejudice  or  mislead  the  jury.  There  is  some,  though  rather  doubtful,  author- 
ity to  the  eifoct  that  a  party  who  has  permitted  such  evidence  to  be  received 
against  him  may,  as  of  right,  present  similar  testimony,  on  his  own  behalf,  on 
the  same  subject.^"*  The  court,  however,  is  justified  in  rejecting  immaterial 
evidence  wlienever  objection  is  made.'''' 

A  nonieivhal  different  situation  is  presented  when  the  party  who  now  offers 
rebutting  testimony  may  fairly  be  regarded  as  having  himself  been  injuriously 
affected  by  the  inmiaterial  facts  originally  offered.  '  That  the  trial  court  may, 
in  discharge  of  its  administrative  powers,  permit  the  present  proponent  to  re- 
pair any  injustice  which  may  have  been  doue  to  him  and  receive  the  rebutting 
inmiaterial  evidence  even  against  objection,. is  entirely  clear.®* 

§  658.  [Canons  of  Eequiremeat] ;  Seilniteneis  Demanded. —  Evidence  may  be 
rejected  because  lacking  in  deiiuiteness.^''  No  fact  or  the  inference  to  be 
drawn  from  it  can  however  properly  be  rejected  as  uncertain  simply  because, 
standing  alone,  it  may  appear  to  be  so.  The  evidence  will  be  received  as 
definite  if  other  evidence  to  make  it  so  is  produced  or  promised.****  Legally, 
that  is  certain  which  may  be  made  so.  It  follows,  a  fortiori,  that  evidence 
which  is  simply  conjectural  in  its  nature  will  properly  be  excluded.'®  The 
court  will,  however,  disregard  the  form  of  statement  and  seek  the  substance. 
Should  the  witness,  for  example,  see  fit,  for  any  reason,  to  testify  that  he 


V.  Turner,  27  Ohio  Cir.  Ct  R.  3i7  (1905) ;  3 
Chamb.,  Ev.,  §  1742a,  n.  2. 

AocordiniT  to  tlie  same  rule  in  its  re- 
verse form,  a  party  who  has  objected  to  the 
reception  of  a  I'ertain  grade  or  species  of  evi- 
dence when  tendered  by  his  adversary,  will 
not  be  permitted  to  secure  the  bene  tit  of  in- 
troducing it  for  himself.  6hedd  v.  Seefeld, 
126  111.  App.  376  (1906);  Klectric  Carriage 
Call  Jt  Specialty  Co.  v.  Herman,  123  N.  Y. 
Supp.  231,  67  Miec.  394    (ll>10). 

Completenest  required.-*  In  cases  -  where 
the  new  evidence  is  required  to  complete 
that  which  has  already  been  received,  an 
■dditional  administrative  reason  for  reoeiv- 
^ng  the  former  is  furnished.  Chicago  City 
Ry.  Co  V.  Bundy,  210  111.  30,  71  N.  E.  28 
(1904);  Buedingen  Mfg.  Co.  v.  Royal  Tmet 
Co.,  181  N.  Y.  563,  74  N.  E.  1115.  (1905); 
Early  V.  Winn,  129  Wis.  201,  109  N.  W. 
•33  (1»06> ;  3  Oiamb.,  Ev.,  §  1742a,  n.  2. 

H  Yank  v.  Bordeaux,  29  Mont.  74,  74  Pac. 
<7  n903);  Lessler  v.  Bernstein,  123  N.  Y. 
Snpp.  223  (1910) ;  Warren  Lave  8toek  Co.  v, 
Pvr,  142  Fed.  116,  73  C.  0.  A.  340  <  19061. 


56.  San  Diego  Land,  etc.^  Co.  v.  Neale,  88 
Cal.  60,  25  Pac.  977,  11  L.  B.  A.  604  (1891) ; 
Stapleton  v.  Monroe,  111  Ga.  848,  36  S.  E. 
428  (1900);  Farmers*,  etc..  Bank  v.  Whin- 
fieJd,  24  Wend.  (N.  Y)  419  (1840);  3 
Chamb.,  Ev.,  §  1742a,  n.  4. 

56.  Illinois  Steel  Co.  v.  Wierzbicky,  206 
III.  201,  68  X.  E.  110  ( 1903) ;  Treat  v.  Curtis, 
124  Mass.  348  (1878) ;  Waldron  v.  Komaine» 
22  N.  Y.  368  (1860) ;  Krauae  v.  Morgan.  53 
Ohio  St.  26,  40  N.  £.  886  (1895) ;  3  Chamb., 
Ev.,  §  1742a,  n.  5. 

57.  Hardwood  Mfg.  Co.  v.  Wooten,  126 
Ga.  56,  .54  S.  E.  814  (1906);  PhilHpa  v. 
Middlesex  County,  127  Mass.  262  (1879);^ 
Slack  V.  Bragg,  83  Vt.  404,  76  Atl.  148 
(1910) :  3  Chamb.i  Ev.,  §  1743,  n.  L 

58.  Ashley  v.  Wilson,  61  Ga.  297  (1878) ; 
Blauveli  v.  Delaware,  L.  A;.  W.  R.  Co.,  206 
Pa.  141,  55  AtL'8.57    (1903). 

59.  Pond  v.  Pond,  132  Mass.  219  (1882); 
Charlton  v.  St.  Louis  A  S.  F.  K.  Co.,  200  Mo. 
413,  98  S.  W.  529  (1906) ;  Newell  v.  Doty, 
33  N.  Y.  83  (1866);  3  Cliamb<,  Ev.,  §  1743, 
n.  4. 
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"guesaeB/'^®  *f  presumes,"  *^  or  "  supposes ^':*^  auy  fact  to  exist,  or  say  he 
has  an  "  iiiiprest$ioii "  •^  that  a  thing  is  so,  when  he  really  knows  such  to  be 
the  <?aso.  lii^  stareiueut,  conjectural  in  form,  may  be  used  as  one  of  fact.  An 
inference  wliieli  i.^  speculative,  not  based  upon  obsen'ation  or  any  fact  established 
in  the  ease,  is  incompetent  under  this  principlc.^^ 

§  659.  [Caiions  of  Bequirement] ;  Time  Must  be  Economized. —  In  exercising 
administrative  function  the  trial  judge  who  at  the  stage  of  right  was  called 
upon  to  hear  all  reasonable  necessary  evidence  regardless  of  its  consumption  of 
time,^'  may  at  this  stage  properly  reject,  at  his  option,  evidence  which  for  any 
reason,  fails  to  convince  him  that  it  will  warrant  using  the  court's  time  — 
which  frequently  is  in  reality  the  time  of  other  litigants  —  long  enough  to 
hear  it.^*'  The  judge  may  properly  refuse  to  consume  time  in  hearing  evidence 
the  effect  of  which,  if  any,  would  be  slight.''^  This  is  particularly  true  where 
the  party  otfering  the  evidence  has,  himself,  suppressed  important  testimony.*^^ 

§  660.  [Canons  of  Requirement] ;  Jury  Must  be  Protected.^^ —  It  is  the  duty  of 
the  court  to  keep  the  jury  from  being  misled,'*  under  the  zeal  or  imscrupulous- 
ness  of  counsel  or  their  own  inaptitude  for  the  work  in  hand.^^  Where  the 
proof  ottered  is  that  relating  to  a  constituent  or  res  yedae  fact  or  to  the 
circumstantial  evidence  necessary  to  establish  these  '^  it  may  well  be  the  right 
of  tlu'  proponent  to  insist  that  the  evidence  should  be  received  whatever  may 
he  its  incidental  effect  upon  the  emotionalism  of  the  jury.  Where  the  stage 
of  res  gestae  proof  has  been  passed,  it  is  clearly  not  only  within  the  power  but 
part  of  the  administrative  duty  of  the  court  to  reject  any  evidence  of  op- 
tional admissibility  which  should  directly  tend  to  induce  the  jury  to  employ 
emotion  rather  than  reason  in  reaching  their  decision.  Thus,  evidence  should 
be  rejected  which  tends  to  prejudice  the  objecting  party  by  exciting  hostile 
feelings  on  the  part  of  the  jury  against  him,'^  or  where  the  effect  of  the  evi- 

eo.  LouisviUe,  oto..  R    Co.  v.  Orr.  121  Ala.  612,  74  X.   W.   14    (1808);   Moore  v.   U.  S.. 

489.  26  8o    33   0««^).  150   U.   S.   67,    14   S.   Ct.  26,  37   L.   ed.  9»6 

61.  People  ▼.  Soap,   127  Cal.  408,  59  Pac.  (1803)  ;  3  Chamh,  Ev.,  §  1744.  n   2. 

771  (1^99).  67.  Home  F.  \m.  Co.  v.  KuhlnmD,  58  Xeb. 

68.  Chatfield  v    Bunnell,  69  Conn.  511,  37  488,   78    N.    \V.   936,   76   Am.    St.    Rep.    HI. 

All    1074    ( 18971  ( 1899) :  Amoskea?  Mfg.  Co.  t.  Head,  50  N  H. 

63.  State  v   Flanders,  38  N.  H.  324  (1859) :  332  (1879)  :  3  Chamh.,  Ev ,  §- 1744,  n.  3. 
State  V.   Wilson,  9   Waeh.    16,   36    Pac    967  66.  Long  v.  Travellers*  Ins.  Co.,  113  Iowa 
(a>*94).  259,  85  X    W.  24   (1901)  :   3  Chamb.,  Ev.,  § 

64.  Borrett    v     Petry.    148    III.    App.    622  1744.  n  4. 

(1900);  Weaver  v.  Richards.  156  Mich    320,  68.  3  Chamberlayne,  Evidenee,  §  1745. 

120  X   W  818  (1909)  -.  Patten  v.  Lynett,  118  70.  Supra,  §  180;   1  Chamb.,  Ev,  §  386. 

N    Y   Siipp.  IS.'^.  133  App.  Div   746   (1009);  71.  Cunningham    v.    Smith,    70    P*.    450 

Winkler  v.   Bowei'  &  Mininpr  Machinery  Co.,  (1872). 

141    Wis     244.    124    N.    W    273    (1910);    3  72.  People  t.  Farrell.   137  Mich.  127.  100 

Chamb,  Kv.,  §  1743,  Yi    10.  N   W.  264  (1904) ;  Pease  v.  Smith.  61  N   Y. 

65.  Httprif,  $S  149,  157;  1  Chamb.,  Ev.,  f§  477   (1875) ;  8  Chamb.,  Ev..  $  1745,  n.  4>. 
384  et  9eq.,  3.58.  78.  Swan  •▼.  Thompson,   124  CKl.   193.  56 

66.  Xames   v.    Union    Ins.   Co.,    104   Iowa  Pac.  878   (1899);  Steams  v.  Reidy,  135  111. 
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dence  offered  would  be  to  arouse  the  canot^cHL  pf  9vmptt:^y»or  odiier  fayorfibla' 
feeling  on-  behalf  of  tlio^ropaneibt-^'^  The  judge; mav  e:2kf.*1ude  a  seooudary  grfide 
of  evidence  where  primary  proof  to  the  same  effect  ia.  already  iu  the  case." 

§  661.  [Canons  of  Bequirement] ;  Fact  Host  Hot  be  Bemote.^^ —  Evidence  is  fre- 
quently and  very  protH^r^  rejected -.up^n  ^he -grou^^.tl^at  it  ia  too  remote.^^ 
As  haa  been  elsewhere  iudiqated/^  faeta  will  not,  as  a  rule,  be.  admitted  in  evi- 
dence when  so  remote  from  the  res  gestae  fact  as  to  f^il  to  possess  any  appre- 
ciable probative  effect. 


§  662.  [Canons  of  Reqairement] ;  Time.* *—  What  facts  possessing  logical 
relevancy  to  the  existence  of  one  in  the  res  gestae  will  be  rejected  by  the 
court  on  the  ground  of  remotcAess  in  point  of  time  will  be  found  to  be  a  function 
of  a  numbiT  of  variables.  Aiueh  \^ill  depend  in  any  instance  upon  the  state 
of  the  case,****  and  how  necessary  the  evidence  offered  may  be  to  the  contention 
of  the  proponent.  Should  the  evidence  offered  be  too  remote  in  p<jint  of  time 
to  be  relevant  at  all  it  tvill  of  course  be  rejected.**     The  same  result  follows 

vlu^ive^  ««tii.UJitiliiag  that  be  vrap  n^Ugent 
but  as  having  an  obvious  bearing  on  the 
matter.  Mcintosh  v.  Standard  Oil  Co..  89 
Kan.  289,  131  Pae.  151,  47  L.  R  A  (X.  S) 
730  C1913).  The  fiict  tl^t  at  the  time  of 
an  accident  a  street  car  was  being  operated 
in  violation  of  an  ordinance  giving  mail 
vragohB  the  right  of  way  may  be  shown  as 
.  evidence  of  aegUgence.  Bain  v.  Fort  Smith 
Light, A  Traction  Co.,  —  Arlc.  — ,  172  S.  W. 
843.   L.    R.  A.    1915   D   1021    (1915). 

STldeiLOo  of  defendant's  wealth  is  only 
admissible  in  cases  where  punitive  damages 
are.  recoverable  and  m»t  in  an  action  for  aiian- 
a:tion  of  aifections.  Phillips  v,  Thomas,  70 
Wash.  533,  127  Pao.  97,  42  L.  R.  A.  (N,  S.) 
682  a9l2). 

In  ettlmating  damafet  for  land  not  taken 
by  a  -^ railroad  tine  damage  iutm  dust  and 
noise  and  danger  from  fire  may  be  consid- 
ered. Lewisburg  ift.  N.  R.  Vo  v.  Hinds,  134 
Tenn.  293,  183  S.  W.  985,  L.  R.  A.  1916  E 
420^(1916).-^  .  . 
•  79.  3  Chamberlayne^  Evidence,  §  1747. 
I  so.  8vpra.%  654:  i3  Chamb..  Ev.,  §  1742. 
Davis  V.  City  of  Adrian.  147  Mich.  300,  110 
N.  W.  1084  (1907):  Nelson  v.  Young.  ^ 
N.  Y.  Snpp.  691,  .91  App.  Div.  457  (1904); 
McQuiggan  v:  Ladd.  79  Vt.  90.  64  Atl.  503 
(1906):  3  Chamb.,  Ev^  §  1747,  n.  1. 

81.  Goodwin  vi  StaJbe.  99  Ind.  550  (1884) ; 
Reed  v..  Manhattan*  Deposit  &  Trust  Co »  198 
Maa8.,a06,  84  N.  £.  469  (1908);, New  Era 
Mfg.  Co  Y-  O'Reilly.  W7. 3tfo  .406;  95  S.  W. 
382r  (^906)  i  Gihsoii  ▼.  >Aii|Briean  tfut;  U  Ins, 


119.  25  X  K.  762  (181)0/;  MmI^^V  VWigk^t, 
54  N.  V.  Supp.  t$58,  34  App.  Div.  260  (1898) ; 
3  Chamb.,  £v.,  §  1745,  n.  5. 

74.  Hutchins  v.  Hutehms,  98  N.  Y.  66 
il885) ;  3  Chamb.,  Ev.,  §  1745,  n.  6. 

76.  Steliemeier  v.  Barrett  (Moi  App.  1900), 
122  S.  W.  1095. 

76.  3  Chamberlayne,  Evidence,  §  1746. 

77.  Com.  V.  Parsons,  196  Mass.  560,  81 
N.  E.  291  (1907);  State  v.  Ne>vc9mb,  220 
Mo.  54,  119  S.  VV.  405  (1909):  Carhari  v. 
State.  100  N.  Y.  Supp.  499,  115  App.  Div  .1 
(1906) :  3  Chamb.,  Ev.,  §  1746,'n'.  1. 

76.  Xtifra,  §  157;  1  Chamb.,  Ev„  §  35^ 
Of  defective  places  before  and  after  •  acci- 
dent. See  note.  Bender  Ed.«  122  N.  Y.  409^ 
Of ,  subsequent  conditions  when  •  negligenea- 
claimed.  See?  note^  .Bender  tEd «  190  N.  Y. 
243.  Correction  of  defect  after,  accident  may. 
not  be  shown.i  See  note.  Bender  Edv.  ^14 8 
X.  Y.  425.  Improper  to  show  subaequenti 
repairs  of  idefccts  in  pefsonal  Injicry  eaae* 
See  note.  Bender  Ed.,  127  Ni  Y.  6af>. ..  Changa 
in  situation  after  accident  as*  evidence  pf» 
See  note.  Bender.  TAr,  73- N.  Y  •  468.  £^dc«ce 
of  suspicion  of  felony  may  be  gi^en  to  miti: 
^te  the  dMlia|0Bs  va  an  action  to  faille  im- 
prisonment, as>ti'here  a 'father  has  tlie  plain^ 
tiff  arrested  for  neduetion  after  •  she  has  told 
bim  that  the  defendant  had  seduced  heri 
Rogers  v.  -Ibliverv  139  Ga.  281i  77  Sj^E.^tS, 
45  L.  R.  A.-(N'.  &)  64  (1913).  -. 

B¥id€iUMi»  of ;  teflHiMMe.-r*»  Oir  .the  issue^  lof 
negligence  evidence  that  the '-party;  vrasi  in^ 
toxicated  is  mlways  admissible  not  as  con- 
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where  it  is  of  little  practical  value.  A  cofitinuing  fact,  caamoi,  however,  be 
Said  to  be  too  remote  for  relevancy  so  long  as  th€|  logical  inference  of  con- 
tinuance **-  tends  to  show,  that  the  conditiofi  or  other  fact  still  existed  at  the 
time  rendered  important  in  the  case.®^  »  . 

§  668.  [Canons  of  Bequirement] ;  Proving  the  Res  Gettte.^^ —  The  right  of  a 
party  to  prove  the  res  gestafe  of  his  case  is  undoubted.*"^  The  term  '*  material 
facts ''  would  seem  to  include  the  res  gestae  facts  which  are  constituent  *•  and 
all  probative  ones  which  must  be  proved  if  such  constituent  facts  are  to  be  es- 
tablished.®^    The  latter  are  received  almopt  as  a  matter  ofrcourse.*® 

■ 

Action  of  Appellate  Court 8> —  Even  where  the  higher  court  feels  that  error 
has  been  committed  in  admitting  certain  evidence^  it  will  not,  as  a  rule,  find 
prejudice  where  the  evidence  admitted  was  entirely  irrelevant,  i.  e.,  immaterial. 
Sound  practice  would  seem  to  allow  the  action  of  the  trial  judge  to  stand,** 
unless  prejudice  should  arige  from  other  causes^  for  example,  where  the  evidence 
is  affirmatively  shown  to  have  confused  *®  or  misled  ®^  the  jury.** 


§  664.  [Canons  of  Beqnirement] ;  Optional  Admissibility.-^  Facts  of  optional 
admissibility  may  fall  upder  any  of  the  broad  lines  of  administrative  require- 
ments above  enumerated.  Reason  is  the  only  guide  in  view  of  the  rights  of  the 
litigants  and  the  social  objectives  which  judicial  administration  proposes  to 
itself.*^ 

Antecedent  or  Subsequent  Facts;  Antecedent —  Facts  are  to  be  regarded  as 
antecedent  or  subsequent  according  to  their  relation  to  the  point  of  time  covered 
by  the  occurrence  of  the  res  gestae.     The  relevancy  of  such  facts  is,  as  a  rule., 

Co.,  37  N.  Y.  580  (1868);  %  Chanib.,  Ev.,  §      cal  condition  in  penonal  injury  caw.    See 

1747,  n.  6.  note,  Bender  Ed.,  35  ^.  T.  487.     Proof  miut 
8t.  Supray  §  416;  2  Cfaamb.*,  £v.,  §  1030.  follow    allegations   of   pleadings.    See  note, 

83.  Sturdevant's  Appeal,  71  Q>nn.  302,  42  Bender  Ed.,  104  N.  Y.  170,  133  N.  Y.  437. 
Atl.  70  (1800);  State  Bank  ▼  Southern  Nat.  What  ma^  be  shown  und^r  general  denial. 
Bank,  170  N.  Y.  1,  62  N.  E.  677  (1002) ;  3  See  note,  Bender  Ei.,  Ill  N.  Y.  270,  142  N. 
Ch«mb.,  Ev.,  §  1747,  n.  7.  Y.  136.    Variance  from  complaint.    See  note. 

84.  3  Chanberlayne,  Evidence,  §  1748.  Bended  Ed.,  160  N.  Y.  101. 

S5.  iStipra.  §  157;  1  Chamb.,  Ev.,  §  358.  68.  Brown  v.  Tourtelotter24  Colo.  204,  50 

86.  Supra,  §§  31,  32;  1  Chamb.,  Ev.,  §§  47,  Pftc.   105    (1807) ;    Kellogg  v;  Kimball,   122 

40.  Mass.  163  (1877)  rljike  Shore,  etc.,  R.  Co.  v. 

67.  Vaughan's  Seed  Store  ▼.  StringfeHow,  Erie  County,  41.  Hiin  (X.  Yi)  6R7,  2  St.  Rep. 

56  Fla:  708,  48  So.  410   (lOOO);   American  317  (188^):  3  Chamb.,  B^\,  §  1740,  n.  2. 

Process  Co.  v.  Pensauken  Brick  Co.;  78^  N.^J.  60'  Lucas  t.  Brooks,  18  Wall:  (U.  S.)  486. 

L.  658,  75  Ail.  076   (lOlO) ;  3  Chamb..  Er.,  21  L.  ed.  770  (1873^ 

1748,  tt.  4.  61.  Hunter  ▼.  Harris^  161  TU  462,  23  N.  E 


I  Stuart  V.  Nobler  Diiteh  Co.,  0  Ida.  765,  626  ^1800);   Oregg  vi  Northern  R.  Co.,  67 

76  Pac.  256    (1004);  Ttildebrand  v.  United  N.  H.  452,  41  Atl.  271    <1803);   3  Chamb., 

Artisans,  50  Or.    150,  01    Pao.   542.    Imma-  Ev.,  §  1740,  n.  4. 

iertal  faoi9,  on  the  other  hand,  are  to  be  66.  Where  there  is  no'}ury>  the  Inlcraiee 

excluded.    Czameoki  ▼    Derecktor, '81  Conn,  of   prejudice   frote  sudi   a   railing  fails   to 

338;  71  Atl.  354  ( 1008) ;  Pirst  Nat.  Bank  t.  ariso.    Asdrewa  ▼.  JotaiMu  T  Gola  Ap^  661, 

Miller,  235  111.  135,  85  K.  E.  312   (1008);  44  Pm.  76  (1606). 
6  dhamb.,  Itr.t  1 1746»  n.  6,    Proof  of  phyil* 
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causal  or  explanatory ;  tbey  tend  to  give  plausibility  and  connectedness  to  the 
hypothesis  of  the  proponent.*"  The  facts  constituting  the  res  gestae  of  the  case 
derive  clearness  and  coherence  of  outline  when  taken  in  connection  with  the 
causes  and  conditions  which  have  created  the  situation.^^  Some  causal  con- 
nection between  the  antecedent  fact  and  one  in  the  res  gestae  must  be  shown* 
Otherwise,  no  ground  is  furnished  for  admitting  a  prior  fact.*^ 

SubsequenL — The  relevancy  of  subsequent  facts  is  much  the  same.  The 
result  is  frequentlv  to  reinforce  the  correctness  of  the  inferences  relating  to 
the  actual  nature  of  the  res  gestae  by  showing  that  the  subsequent  effects  were 
such  as  might  naturally  have  been  expected  had  the  res  gestae  actually  been  as 
they  are  now  claimed  to  be.  In  other  words,  causation  *^  as  it  were,  throws 
light  forward  from  antecedent  facts  upon  the  zone  of  the  res  gestae.  It  casts 
light  backward  upon  the  same  zouc^  from  the  subsequent  transactions. 

I  665.  [Canons  of  Bequirement] ;  Consistent  and  Inconsistent  Facts.^^ —  Among 
probative  facts  collaterally  relevant  are  those  whose  existence  is  inconsistent 
with  that  of  some  res'  gestae  or  directly  evidentiary'  fact.  Conduct  inconsistent 
with  a  present  claim  may  at  all  times  be  shown  by  the  adverse  interest.  ^^ 
Generally  speaking,  collateral  facts  whose  existence  is  merely  consistent  with 
probative  or  res  gestae  ones  possess  no  marked  evidentiary  value.  Some  rela- 
tion, more  directlv  causal  in  its  nature  must  be  established  for  such  a  result.^ 
Situations  may  arise  where  it  may  be  necessary  to  use  mere  consistencv  in  an 


98.  3  Chamberlayne,  Evidence,  §  1750. 

94.  Supra,  §  37;  1  Chamb.,  Et.,  §  65. 
Chicago  Conso).  Traction  Co.  v.  Mahoney,  230 
III.  562,  82  N.  E  868  (1907);  Witmer  v. 
Buffalo  4t  X.  F.  Electric  Light  A  Power  Co., 
187  X.  E.  572,  80  X.  E.  1122  f  1907^  ;  United 
Power  Co.  v.  Matheny,  81  Ohio  St.  204,  90 
X  E.  154  (1909)  :  3  Cliamb.,  Ev.,  §  1751.  n.  1 

96.  Goldnchmidt  v.  Mutual  Life  ln9.  Co   of 
New  York,   119  X.  Y.  Supp.  233,   134  App 
DiF.  475  (1909). 

96.  Casey  v.  J.  W  Keedy  Elevator  Mfg. 
Co.,  142  111.  App  126  (1908);  Shadowaki  v. 
Pittsburg  Ky.  Co.,  226  Pa  537,  75  Atl  730 
(1910) ;  3  Chamb.,  Ev  ,  g  1751,  n.  4. 

97.  fiuftra,  ^  .36;  1  Chainb.,  tv.,  §g  .55,  68: 
Infra,  §  671;  3  Chamb ,  Ev..  §  1784.  Avery 
Mfir.  Co.  V.  Mooney,  137  111  App.  ."551 
1 1907);  People  V.  Colmey,  102  X  Y.  Supp. 
714,  117  App.  niv.  462  (1907):  3  Chamb., 
Kv.,  ^  1751,  n.  2.  Damages  in  a  libel  suit 
may  be  proved  by  ahowing  the  effect  the  libel 
Had  upon  persona  who  heard  or  read  It  Van 
Ixmkhuyzen  y.  Daily  Kewa  Co..  195  Mich. 
»3,  161  n!  W.  979,  L  R.  A  1917  D  855 
(1917).  DrankeniiM  may  be  ahown  b^  <0vi- 
dence  of  load  talking  •n  the  street  and  pro- 


fanity and  inability  to  enunciate  worda  dis- 
tinctly and  inability  to  atand  steadily.  State 
V.  Baughn,  162  Iowa  308.  143  X.  W.  1100, 
50  L.  R.  A.  (X.  S  )  912  (1913).  In  an  ac- 
tion for  breach  of  warranty  that  a  fertilizer 
contained  certain  ingredients,  evidence  ia  ad- 
miaaible  that  the  reaulta  of  using  them  were 
poor  where  the  kind  of  aoil,  manner  of  culti- 
vation accidents  of  aeaaon  and  other  pertinent 
facta  are  shown  as  thia  tenda  to  shown  that 
they  did  not  have  theae  ingredient^  Hamp- 
ton Guano  Co.  v  Hill  Live-Stock  Co.,  168 
N.  C.  442,  84  S.  E.  774,  L  R.  A.  1915  D  875 
(1915). 

98.  3  Chamberlayne,  Evidence,  §§  1762- 
17.54. 

96.  Thus,  where  it  is  contended,  in  an  ac- 
tion for  personal  injuries  that  the  latter 
were  being  aimulated,  evidence  ia  compe- 
tent to  show  that  the  party  setting  up  this 
claim  has  acted  in  a  manner  incompatible 
with  any  hona  fide  belief  in  it  Williams  v 
Spokane  Falls  ft  N.  Ry  Co.,  42  Wash.  597, 
84  Pac.  1129  ifl906) ;  9  Chamb.,  Ev.,  §  1762. 

1.  Hawkins  ▼.  Jtmee,  69  Miss.  274,  18  So. 
813  (1901). 
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evideiiti*iiyii€apaqity»  Thus,;  it.iouy..be  .shmyu  tliiji,t  certain  t|hingS;liappened  as 
tliey  mijgkt  have  bejeu  expected  to  happi^ii  if  one  conteu^io;i*pr.  th^  other  before 
the  court  were  trw.?  The. admissibility  of  ^j  cvj^pnce  as.  to  the  existence  of 
merely.  €on6i6»oiir''ti'cis  may  fairly  ue  dpejm^ed,  matter  .of  administration,  as  is 
commonly  said,  of  'idiscre^tion*"  ^  On  the  ojher  hand,  the  right  of  a  litigant 
to  prove  a  fact  inconsistent  with  one  directly  probative  or  material  in  the  res 
gestae  seems  preeminently  a  matter  of  right,  ex  debito  jmticiae.^ 

§  666.  [Canons  ol  Eeqnirement] ;  Explanatory  or  Supplementary  Facti.^— 
Prominent  among  facts  admitted  as  indirectly  relevant^  e.g., .  from  which  a 
deliberative. or  <X)llater9l  inference  may  be  drawn  are  those  \vhich  may  properly 
be  denominated  explanatory.**,.  Facis  cvi  an  explanatory,  qr  supplementary  na- 
ture mdy  even  be  used  to  give  force  and  cogency  to  thgse  in  the  direct  line  of 
proof. ^  The  effect  of  evidence  of  this  natiiire  is  i^ot^. however,  in  all  cases  af- 
firmative. An  explanation  may  equally  well  be  intended  and  calculated  to 
diminish  the  lofce  of  the  evidence  produced  by  oriel's  fedVer^arj^.* 

§  667.  [GaBonn  of  Bequirement] ;  Hegative,  Faots.^^ —  This  distinction  between 
the  probative  effect  of -consistent  ^nd  that  of  i;uconsistent  facts,  always  of  im- 
portance, may  be  noted  in  operation  vyhere,th^  form  of  the  evicjence  is,  as  it 
well  may  he,  neg;ative.^^  .    . 

Absence  of  Entry ^  Record,  Etc.—  The  cifcmostance  that. there  is  found  to  be 
no  entry  iu  a  certain  book,^^  that  no  memorandum  or  other  written  insertion 
has  been  made  on  a  given  record,**  where  it  naturally  would  have  been  placed 
had.the  fact  existed,  may  furnish  some  evidence  that  the  fact  is.  not  as' alleged. 
The  probative  fowe  of  the*  inference  from  nour^itry  varies  with  the  extent  to 
which  regularity  in  the  recotding  of  business  transactions'  may  rationally  be 

a.  Alpena  Tp.  v.-^Mainville,.  153  Mich..  732,.  8.  People  v.  Pmibon,  .138  Cal.  530,  71  Pac. 

117    N.    W.    338,    15    Detroit    Ug.    X,    605  650    (11)03).;   \Vopdrjek  v.  Woodrick,  141  N. 

(1908);    GRia^goe   v.   State  ,.(Xeit.   Cr.    App,  Y.  457,' 36  X.  K  395   (1894) ;  Burley  v  Ger- 

1905).  90  S.  V^^  492;  3  Chamb.,.Ev.,  §1753.  man  American  Ba^k,  111  U.  S,  216.  4  S.  Ct. 

8.  Cook.v.  Alalooe,   128   Ala.  662,  29   So.  341,  28  L.  ed.  406  (1883) ;  3  Chamb.,  Ev..  § 

65d .  ( 1900) ; .  Blat>aen.  v. . Davie,  72  V\.  295,  1755,  n   6. 

48  Atl.  14  aaaS);  3  Q»aml».,  Ev,  §Ji7.54,  n.  a.  3  Chamberlacnie,     Evidence.     §§     1756- 

l:                               :    »             '  1759.             ....                 .    ; 

4.  3  Chamb,  Ev,  §  1754.  10.  Treat  v.  Merchants'  L.  A^soc.  198  111 

5:3  ChamJieFlnyne,  Kvidwce,.  §  1756.  >  431,  64  S  :E.  992  0902)  ;  Shannon  v.  Cast- 

6.  Atlantic  Coast  Line  R.  Co.  v.  Tajlor,  126  ner,  21  Pa.  S^pe^..  Qt.  ^94  (,1902) ;  3  Chamb., 

6a.  454,  54  S.  E.  622?  (1906);  ;•  Ha.vwar4  v,  Ev.,  §  17;56. 

Scott,   114   111   App...5dl    (1904)}    Jxmee  v.  11.  Peck  v.  Pierce,  63  Cann.  310.  28  Atl. 

Cqoley  Uke  Clab,  \2%  Ma  App    H3,  98  S.  524  jl893).(  Woods  v.  Hamilton,  39  Kan.  60. 

W.'8a  (1906)  r  3  ChambivEvvS  J'7.'?5.  n  2.     .  17.Pim5  335  (1888) ;  3  ^hamb.,  Ev,  §.  1757,  n. 

7j  Bufikeye  \If^.  Co.  v.,.Wo<^lf 7  .Foundry,  k  .      . - 

etc,  Worku,  26  Ind.  Afip.  7»  5;?  N.  ,E.   1069  12.  Knapp  v.  Day,  4.  Colo.A^p  21,  34  Pac. 

(1900);  HujEiies  v.  Ofosa;  VP6<Maa8.  61,  43  1008    (1893):    Bxistol  CgYint;^  Sav.  Bank  v. 

X."E.  1031^  55  Am.  St.  Bep*  87%  32  L  B.  A-  Keavy,  .128    Mass,   298    ()880) :    Gapton   v. 

620  ( 18969  ;^'rrtcy.v, Jf«>lan«R.  58  X.<Y  ^57  Merriara,  33  Minn.  271,  ^^.  ^.  6^4  (1885) ; 

( 1874) ;  Tibbals  v.  Iffland,  10  W^k-iijl,  39  3,jCh«mbu,  Ev,.|  1757*11., 8r.... ,  . 

Pm.  102  ( 1895) ;  3  Chamb.,  Ev.,  §  1755,  n.  6.  i.  ?    .          •    ....     ,^             V.          , 
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infeirred;  fjcoa  ,e?$erie^QeJ]?a  'Plftiflcr$tf«i«^ti(5;iJa^Mfci5>£ie|i.teFJ^  .tranfwiQtions 
must,  therefore^  be  affirmatively  sjw^w^..  This  rule^  so  far  as,  it  rejates  to.  entries 
oa  books  of  acwimt,  i4  q^alilfijBd.  ,1%  liaaheen  held  that  the  fact  that  a  set  of 
books  shows  110  rejeeipt  p£:  gppdij/*.  txo  eiitry,  of  the  receipt  of  fla,Qney,^^  or  of  the 
aasumptiofi  oi  a  riak/^  affoj^d^*  no  inference  thfit  the  goods/werp  not  delirered, 
or  that  such  payment  was  not.  received  or  contract  made-  .  Jjp.  geueral,  the  mere 
self-serving  absence  of  t^n  entry  on  books  pf  accoun,t  is  not  evidence. that  there 
was  no  ground  iov  .making,  ope^^    ... 

Failure  tQj^6e,rHear,.Elc.T—  In  the  same  way  a  witness  may  .properly  testify 
that  he  did  not  see  a  giveq  l^ght,^^  hc^r  a  particular  souud/^  in  general^  did 
not  notiqe  a  fact^.,.  Such , evidence  is  of  no  value  if  at  the  time  of  the  alleged 
occurrence  of  lihese  events  the  witness. \vi^s  so  situatd.that  they,  veil  n^ight  have 
occurred  and  he.  neither,  have  s?en  nor  Heard  them.  Should  the  witne^,  how- 
ever,  have. been  so  located  that  ^hey  could  noit  have.oocu^ed  .without  his  having 
seen  or  heard  them,  then.hj^  failure. to  see  or  hear,  them  makes  the  inference 
that  they  did  not  happen  a  legitimate  one.^^  Under  certain  circumstances,  fail- 
ure by  one  in  the  position  to  do  so  to  hear  any  report,  rumor,  or  other  form  of 
private  or^ptilar  exp^(^^iirfM'6n  a'gfveW  siibjec^t  ma^'B^'fndepeiia^tittyretevant 
to  the  existence  of  a  psii'^hblogibal  !f act,  meiltdl  state  or  moral  (Juality.^^ . 

Ignoranve  of  Alleged  Padt' — Tn  much  the  same'^-ay;  ignorance  of  a  given 
fact  of  such  nathre  or  notbriety'^'that  the  witiless  would 'probably  have  known 
of  it  h^d  it  existed^  ftiniisheii  somi?  fe^id*nce  that:  such  is'  not  the  case.^^  The 
necessary  inferetifee- is  tfeAt,  hid' the  fact  existed,  the'persoti'  in  question  must 
have  kh6wn  it.^  .    >-      .         ..  •  ,.      ,,:..     t. 

13.  Corner  v.Peifdleton,  8  Md.  337  (185^) ;  81.  Thus,  that  a  member  of  a  given  com- 
Roe  V.  Xichola,' 3S  S\  Y.  Supp:  1100,  5  Apji.  "  munityhAs  at  nd  fitne  heard  atiything  said 
Dir.  472  1 1SOS-V ;  a^Cb4mlK,  £v.:  §  1757;  ^n.  4.   <  with  regain  to  the  reputation  or  charaeter 

14.  Keim  v.  Rush,  5  Watts  &  S.  (Pa.)  of  a  given  individual  iqaXibe  a  relevi^nt  fact. 
377  M843I.  Corrigan  v.  WflKesBarre  &  VV.  V.  Traction 

15.  Srott  v.  Bailey,  73  Vt.  49,  50  Atl.'  S67  Co.,  225  Pit.  560,  74  Atl.  420  (1M9).  A  wit- 
fl90U     '-             •»               '.    :    ..i        »      .  ..nen**  quafified'td  do  so  tnay  stati? •  thAt -he 

16.  Sanborn  v.  Fireman's  Ins.  Co.^  16  Oray  never  heard  that  th,e  railroad  company. j^ad 
(Mass.)  44S,  77  Am  T>ec   419  «'t860)!  at  any  time  *o!>jecte4  to  the  crossing  "by  the 

17.  Schwar/e  v.  RoesHler.  40  111.  App.  '4?4  piihlir  of  one  of  their  bridgeai  Lamb,  v. 
(1301)  J  Mor«!e  y.  Potter,  4  Gray  (^ta^s.) '.^92  Southern  Hy.  Co-.'Sfi  S.  C.  106,  67  ^.  E.  958 
( lS.i.">  I ;  *i  Cliamb.,  Ev.,'§  17.57'.'  n.  8               "  (I'OIO) .    "A  dab  for  fhe  happening  of  a  given 

IS.  Whittaker  v.  Xew   York,  etc.,  R.  (fo..  ^vent   mfay   be  fixed   in   the  same  way,  e.g., 

^}  .v.  Y.  Super.  Ct.  2^*7    (ISS.*))  :   CJatvesfoTi,  that  a  particular  witness  heard  nothing  of  it 

etc.,  Ry.  Co.  v.  XMalfe  iTex.  Ciy.  App.  1^*0.5),  prior  to  a' certain  time.     Lincoln  v.  Hemen- 

91  S.  W,  .330:  .3  Chaph.,  Ky..  §  1758.  n    K  "  way.  SO'Vt".  .^.^(),  69  Atl.  153  (t908):           *   ' 

19.  West  r^iicago  St.  R.   Co.  v.  Kennelly,  W.  Dawson  v.  State,  *8  Tex.  Cr.  50,  ft  S. 
170  ifll.  .lOR.^S'N'.  ft,  |99b' (18971:  Hannefin  W.  .599    (1897K    That  a  given  perton  *'ha« 
V.  Blake,   ioi>  M/ips.^  297    (18^9)':  Oreany  v.  money  ?  is  not  a  fact  of  this  nature.  '  Killen 
I.onj?  Mapd  R.  Co..  lOT  ^^*Y'  4/9.  '.1  K.'  E.  425  v,  tide.  65   Ala,  fi(\$    ( 18^0) .'     /'       ' 
(1^86);  .1  ChaxnC^fty',  g  1758,  n.  ^'.             ^  ,2S.  Nelson  v.  Tverson.  24  Ala.'  9,  *60  Am. 

20.  East  Tennessee,*  etc..  R.  (^o  y.  Carloss,  Dec.  442  (1853) ;  3  Chamb.,,.FA-.,  g  17.19,  n.  2. 
77  Ala.  443  h 884 )  l  Chambers  v^  Hill,  34  34.  Ketherlands  Fire  Iris.  fco.  v.  Barry,  3  K. 
Micl^  5^3  (1876);  3  Chamb.,  EV.,  §  1758,  n.  Y.  Supp.  164,  103  App.'  DiVt'  581   (IdoiS). 
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§  668.  [Canons  of  Bequirement] ;  PTeUminnry  Faoti.*^ — Antecedent  facts  ^ 
are  carefully  to  be  distinguished  from  facts  which  are  logically  necessary  to  the 
admissibility  of  any  piece  of  evidence  oifered,  facts  as  to  which  the  court  will 
require  to  be  reasonably  satisfied  before  permitting  the  evidence  to  go  to  the 
jury.*^  Instances  where  preliminary  proof  is  required  or  its  futur^p  production 
tacitly  assumed  are  very  numerous  in  connection  with  the  trial  of  causes.  A 
plan,  cause  of  action  ^  or  other  thing  must,  in  many  instances,  be  identified  in 
some  suitable  way  as  a  condition  of  its  being  received  as  evidence.  Such  facts 
are  merely  conditioning  circumstances  whose  existence  is  essential  to  the  rel- 
evancy of  certain  others.  Such  facts  are  designated  as  preliminary. *•  In  like 
manner,  the  authority  of  an  attorney  '®  or  other  agent  to  bind  his  principal,  or 
of  a  given  individual  to  bind  a  corporation  as  one  of  its  officers,  should,  in  strict- 
ness, be  proved  as  a  fact  preliminary  to  receiving  evidence  of  statements  or 
other  facts.  It  must  be  affirmatively  shown  that  bloodhounds  used  in  tracking 
criminals  were  capable,  by  reason  of  previous  experience,  of  d6ing  the  work 
required.^* 

;  .  I 

§  669.  Frobatiye  Beleyancy;  Objective  and  Snbjeetiye. —  In  endeavoring  to 
apply  the  reasoning  faculty  to  the  simplest  probative  .state^lent  by  a  witness  a 
double  question  at  once  presents  itself;  (1)  ;Is  the  declaration  such  that,  as  a 
matter  of  objective  reality,  a.  tribunal  would  be  reasonably  justified  in  acting 
on  it?  (2)  Is  the  witness  free  frono^  controlling  motive  to  misrepresent  and 
possessed  of  such  adequate  knowledge  as  to  give  reasonable  grpund  for  believing 
that  he  knows  the  truth  and  will  truly  state  it?  Should  the  first  of  these  ques- 
tions be  answered  in  the  affirmative,  the  fact  stated  is  objectively  relevant  to  a 
proposition  in  the  case.  Should  the  second  be  similarly  answered,  the  declara- 
tion of  the  witness  is  subjectively  so.  Both  these  elements  must  unite  to  insure 
complete  relevancy.**   ' 

Court  and  Ju^ry.—  All  objective  inferences  are,  in  the  first  instance,  passed 
upon,  previously,  by  the  Court,  .ultimately  by  the  jury.     Where  the  statement 


25.  .3  Chamberlayne,  Evidence,  §  1760. 

M.  Supra,  §  664;  3  Chamb.,  Ev..  §  1751. 

87.  Thus,  in  order  that  a  witness  should  be 
permitted  to  testify  it  must  be  proved  to  the 
satisfaction  of  the  court,  or  the  presiding 
judge  must  feel  justified  in  assuming  that  he 
is  possessed  of  adequate  knowledge  regarding 
the  subject  as  to  which  he  proposes  to  speak. 
Supra,  §  .36;  1  Chamb.,  Ev.,  §  .56:  Comeau  v. 
Hurley,  24  S.  D.  276,  12.3  N.  W.  716  (190ft) ; 
3  Chamb.,  £v.,  §  1760,  n.  3.  In  the  same  way, 
before  a  photograph  can  be  admitted  into  evi- 
dence, proof  must  be  offered  that  it  is  accu- 
rate. Miller  v.  Louisville,  etc.,  K.  Co.,  128 
Ind.  97,  27  N.  E.  3.39.  25  Am.  St  Rep^  416 
ri<*oo> ;  3  Chamb.*  Ev.,  8  1760,  n.  4.  That 
books  of  account  should  be  regarded  as  evi- 


dence of  the  facts  asserted  in  them,  the 
court  must  be  satisfied,  in  some  way,  tiiat 
they  were  accurately  kept.  West  Coast  Lum- 
ber Co.  V.  Newkirk,  80  Cal.  275,  22  Pac.  231 
(1889). 

88.  Harris  v.  Miner,  28  DI.  135  (1862): 
Dupuis  V.  Interior  Constr.,  etc.,  Co.,  88  Mich. 
103.  .50  N.  W.  103   (1891). 

88.  3  Chamber layne,  Evidence,  §  1760.  n.  7. 

80.  American  Process  Co.  ▼.  Pensauken 
Brick  Co.,  78  X.  J.  L.  658.  76  Atl  976  (1910). 

81.  State  V.  Freeman,  146  N.  C.  615,  60 
8.  E.  986  (1908):  State  v.  Dickerson,  77 
Ohio  St.  34,  82  N.  E.  969,  13  L.  R.  A.  (N.  S.) 
341  (1907);  3  Chamb.,  Ev.,  §  1760,  nn.  10, 
11.  12.    f^e^po9t,  ^  797. 

88.  3  Chamberlayne,  Evidence,  §  1761. 
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of  a  witneas  is  objectively  relevant,:  the  court  is  extroaelj  apt  to  regard  the 
question  as  to  whether  it  is  mbjectively  so,  as  one  of  fact  for  the  jury,  a  neces- 
sary incident,  as  it  were,  in  determining  the  weight  of  the  evidence.^^ 

Ignorance  and  Other  Subjective  Impairment —  In  general,  where  :the  state- 
ment of  a  witness  or  the  declarations  of  a  document  are  objectively  relevant,  ithe 
court  will  decline  to  intervene  on  account  of  the  bias,,  interest,  or  other  sub- 
jective cpnditipn  of  the  declarant.  Where  the  proposed  declarant  has  no  suit- 
able knowledge  ^^  to  the  subject-matter  of  his  statement,  the  judge  intervenes 
to  reject  his  testimony.  The  practice  of  the  courts,  in  thus  making  a  distinction 
between  the  injipairment  of.  subjective  relevancy  due  to  It^  of  adequate  knowl- 
edge and  that  arising  from  other  subjective  conditions  on  the  part  of  a  witness, 
is  comparatively  a  modern  one»^^ 

Independent  Sufficiency  Not, Required, —  No  stateqient  or  other  fact  is  ad- 
missible which  is  not.  relevant  to  soma  material  proposition  submitted  for  judi- 
cial determination  in  the  case.  Any  statement,^^  or  other  fact. relevant  to  some 
material  ^^  proposition  so  submitted,  is  admissible.  It  is  not  important  that 
any,  individual  fact,  x^lassed  as  relevant  should,  taken  in  and  of  itself,  be  suf- 
ficient to  sustain  the  proponent's  contrition  on  the  point  covered  by  it^^  If  Jii 
connection  with  .other  facts,  the  one  in  question  has  a  logical  bearing  upon  tli^^ 
truth  of  a  proposition  in  issue,'^  it  is  admissible. 


§  670.  [Probative  Selevanoy];  Objeetiye;  AnciUacir  Saots.*^-^  A  fact  ina;  ^ 
relevant  even  where  tiie  only  use  is  to  condition  other  facts  in  themselves  ivt 
relevant.     This  may  happen  where  a  circumstance  i^trrnsically  irrelevap'     ^ 
used  to  establish  a  date*^  oar  determine  the  rf act  of  identitv.*^*    In  the  p^^^    . 
logical  position. -stasKls  any  fact  which  merely  completes  one  which  is  itself  i 
trinsically  relevant.^'     To  facts  of  this  .class,  the  term  ancillary  seems  propei 
applied.  -     •  .  . 

S8.  3  Chamberlajriie,  Evidence,  §  1762.'  '35  "S.  Y'.  49    (18^6) ;   Schock  r.  Solar  On 

94.  3  Chaniberlayiie,  Evidence;  §  17^3.  '•  light  Co.;  222  Pa.  27 1»  Tl  Atl.  94  (190S) ;  :r 

S5.  That  the  et^^ment  j  is  1l^lde  in  an  aor  Chamb.,  £v*,  §  1764)  ^*  4. 

iwer  irreitponsive  to  the  question  asked^  ^^,  .^^*  Com.  y.  Williams,  171  Mass..  461^  50  K. 

not  render  it  an  irrelevant  fact.     O'Neal  v.  E.   1035    (1898);   Passmore  v.  I^assmore,  5(5 

McKlnna,  116  Ala.  606.  22'.^.  906  (181)7 ).    '  Mich.  626.   16  N.  W.   170.  45   Anh^^Rep.  62 

86.  Where   the    proposition    to   which    the  (1883)  ;  De  Arman  v.  Taggart,  65  Ma  App. 

evidence  is  directed  is  an  immaterial  one  ihe  82  (1805)  :  3  Chamb..  Ev..  8  1764,  n.  5. 

factitself  may  well  be  excluded.     Fry  v.  Prpvi-  89..  3  Chamberlfiyne,    Kvfcfence,    §§    1764- 

dent  Siav    L.    As8ur.   Soc.    Ctenn.    Ch.   App.  1773, 

1806),  38  S.  ^^'    1161     Should  such  evidence,  40.  McDonald    v.    Savoy.     110    Mass,    49 

however,   be   admitted,   even    over   objection,  (1872)  ;  I-^vels  y.  St.  Louis  &  H.  Ky.  Co.,  196 

the  rulincr  cannot  lie  deemed,  in  the  absence  Mo.  606,  94  S.  W.  275  (1906)  ;  Artcher  v.  Mc- 

of  special  circumstances  tending  %o  show  in-,  puffie,  5  Barb.  (N.  Y.)  147  .(1849)^ :  3  Chamb., 

jury,  to  constitute  prejudice.     Smay  v.  Etnire,  §  1765,  nl,  1.            .   ,       .     • 

09  Iowa  149,  68  I^.  W.  597   (1896).  41.  fiupra,  §  653;  3  Cha^b.,  Ev.,  §  I74lc. 

37.  ^effernan   v.   Bali,    109  Til,   App.   231  42.  ThiB  iqay  occu^  where  a  fact  has  been 

(1903);   Olassber^  v.  Olson,,  89  Minn.  .195,  inisorpor^ted^  |by  r^ferepoe.    Krecb  ▼,  Pacific 

94  N.  W.  554   (1903);   People  ▼.  Gonzalez,  R.  Co.,  B4  Mo.  172 '(1876).                        \ 


I 


§'t$7i  Probative  Reievanct.  508 

Burden  <m  Proponent^^-^  Objective  relevancj-  being  thus  an  essential  condition 
to  the  admissibility^  of  any  fact  as  evidence;  the  burden  of  showing  its  existence 
whenever  in  dispute  or  not  apparent,  rests  on- the  proponent,  the  paHj  offering 
the  evidence.''^  '•  ' 

Effect  t>f  Substantive  Law. —  The  snbstantive  law  frequently  ititerferes  with 
the  adjectiT*e  law  of  evidence  by  prescribing  what  evidence  shall  be  received  or 
forbidding  any  evidcfnde  whatever  on  certain  subjects '^^"Or  that  a'certain  num- 
ber of  witnesses  or  amouiit  of  proof  shall  be  required  fWr  certain  matters. 

Corrobbration  and  Impairment. —  It  is  frequently-  necessary  to  test  the  evi- 
dence of  the  proponent  by  proving  incidental  fabts  which  tend  to  impair  its 
probative  force.  .         *'  • 

Furthermore  it  may  be  corroborated  in  either  of  two  ways,  (1)  By  cumulative 
<Hvrroboration  which  adds 'riaerelv  to  the  number  of  witnesses  or  confirmatory 
facts  to  a  given  effect  but  with  little  tendency  to  esfabli'Sb  a  cortektion  between 
several  inferences:  (2)  By  corroboration  to  a  given  'effect  bwt  with  little 
tendency  to  establish  an  inference  of  itBeW'bj^  Welding  t^gethesi'tte  individual 

wtrengih-  of  the  separate  inferences  into  biie  Whose -cogency  is  far  in  exoeas  of 

I  •  •  •  > 

the  aggregate  iii'  proving  power  of  the  Separate  inferences!  themselves. 

Corrttbdl^tion  of  A^witne6s»  should  be  offered  through  some  e%*idence  inde- 
pendent of  the  witness  himself. *•*  ^      ■  '"     '"  ' 

§  671.  [f^obative  Beleraiwy3;.SttbJTCtlm^«X-uMaiiyHnfertti^«8tftom  e3q)eri- 
ence  are . uniformly  admissible  which  though  possibly "objectiAH?  to  the  tribunal 
may,  it  would  toem,.be  properly- classed,  from,  the  Btii^dpoint' of  the  witness  or 
other  declarant, 'as  subjective;  Shortly  stated,  subjective  relevancy  is  such  a 
relation! between  the-  ment<al  equipment  of  a'  wutnass,i-writer.of.a  document  or 
other  declarant,  and  -the  statementmadeby  ^him-'as-rktiohally  leads  to  an  in- 
ference that  the  declaration  asserts  the  truth.  Tt  is  not  a  matter  of  consequence, 
in  this,  connection^  whether  the  statement  be  judicial  or  extra-judicial,  sworn 
or  un»woni.  ♦Subjective  inferences  relate  to  the  state  of  mind  of  the  witness, 
^vriter  or  other  d^larant  whose  assertion  goes  before  the  tribunal,  as  to  lis 
interest,  bias,  motive  to  misrepresent,  opportunities  for  observation,  means  of 
knowledge,  et^.     The  point  to  be  determined  by  these- inferences  is:     As  a  mat- 

43.  Williamev.  Caet;,  7S  TU.  35fl  (J875)  ;  44.  As  in  case  of  State  necretB  or  privileged 
Gil  won  V.  Burlington,  etc.,  B.  Co.,  107  Iowa  communicationR.  See  post  §, 
500.  :h  S.  W  100  (1899);  Elircbart  v.  Wood,  45.  Under  the  rule  that  in  a  prosecution 
''I  Ilnn  <iOn,  2.T  X  Y  Supp.  31  (1893):  for  seduction  there  must  be  some  corrobor«' 
Hut«^binson,  v  Canal  l)ank,  3  Ohio  St.  400  tive  evidence  letters  arid  T>o«*t-c«rds  identified 
(1854)  ;  3  ChamK,  Ev.,  §1766,  n.  1.  For  a  only  by  the  prosecutrix  arc  insufficient.  Rog- 
full  discussion  and  consideration  of  Objective,  ers  v.  State,  101  Ark.  4.5,  141  S.  \V  491,  49 
and  Subjective  Kelevancy,  Corroboration  and  L.  R.  A.  (N.  S.)  1198  (1911).  In  a  prose- 
Impairment,  see  3  Chamb..  Ev.,  1767-1778.  cution  for  rape  the  cop[iplaint  of  the  prose- 
As  to  Probative  Belevancy  of  Deliberative  cution  to  the  police  does  not  eonstitut-e  corro- 
Jnferencea,  Objective  and  Subjective,  see  also  boration.    .People  v.   Carey,  223  N.  Y.  519, 

diBcussion  thereof,  3  Cbaimb:,  Ev.^  ||  177&-      119  N.  E.  83  (1918. 
1790  '  .      ^'  ..  ....,•• 
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ter  of  experience,  is  a  mind  like  that  of  the  witness,  with  such  a  content  subject 
to  the  influence  of  such  feelings  and  emotions,  one  through  which  truth  is  so 
apt  to  come  to  the  tribunal  as  reasonably  to  justify  the  latter  in  relying  upon  it  i 
This  is  the  question  psychology  presents  to  every  court  in  the  case  of  every  wit- 
ness. The  fact  that  the  witness  has  acted  from  habit  or  routine  as  in  case  of 
shop-book  entries  may  also  ttLVJib(Kv*ni.;i.Tfifc'.Qatb  required  of  the  witness  is  a 
survival  of  the  ancient  ordeal  by  oath  imposed  to  ensure  truth. 

The  attention  and  memory  of  the  witness  and  the  power  of  suggestion  exer- 
cised on  him  must  also  be  considered  as  well  as  the  capacity  of  the  witness. 
The  testimony  of  the  witness  may  be  corroborated  of  impaired  by  these  con- 
siderations. 


46.  3  Oi&mberlayBe,  Evidence,  §  1774- 


CHAPTER  XXVL 

REASOKING  BY  WITNESSES. 

"  Matters  of  opinion;  *'  an  ambiguous  phrase,  672. 

irrelevancy  as  true  ground  for  rejection,  673. 
Inference  by  wihiesses;  use  of  reason  a  matter  of  right,  674. 
Entire  elimination  of  inference  impossible,  676. 
Involution  of  reasoning,  676. 

conditions  of  admissibility,  677. 

necessity;  inability  of  witness  to  staie  precise  mental  effect  of  observor 

lion,  678. 
inability  of  jury  to  coordinate  the  sense  impressions  of  the  ob- 
servers, 679. 
functions  of  the  judge,  680. 
relevancy;  objective  aiid  subjective,  681. 
adequate  knowledge,  682. 
ordinary  observer,  683. 
skilled  witness,  684. 

conclusions  and  judgment  of  skilled  witness,  685. 
judge  as  tribunal  of  fact,  686. 
action  of  appellate  courts,  687. 

§  672.  *' Matters  of  Opinion;"  An  Ambignoui  Phrase.^ — A  familiar  rule  of 
exclusion  is  to  the  effect  that  witnesses  are  to  state  facts  and  not  ^'  matters  of 
opinion.'^  *  Facts,  physical  or  psychological,  being  the  subject-matter  of  evi- 
dence, this  exclusion  of  the  "  opinion  "  of  witnesses  applies  to  the  use  of  the 
reasoning  faculty  concerning  them.  "  Matter  of  opinion/'  thus  related  to  facts, 
is,  as  has  been  seen,^  separated  from  the  general  class  of  facts  for  the  purpose 
of  indicating,  usually  marking'  thereby  for  exclusion  from  evidence,  an  act  orf 
reasoning  or  a  fact  in  which  the  element  of  inference  is  unnecessarily  prom- 
inent The  same  phrase,  "  matter  of  opinion,'*  may  be  so  used  as  to  indicate  also 
propositions  of  belief,  incapable  of  verification,  religious  views,  political  prin- 

1.  3  Chamberlayne,     Evidence,     §§     1701,  475.  22  X.  E.  182  (1880) :  Pugh  Printing  Co 

1792.  V.  Yeatman,  22  Ohio  Cir.  Ct.  584.  12  Ohio  Cir. 

8.  Saxton  v.  Perry,  47  Colo   263,  107  Pac.  Dec.  477    ( 1001 ) :    Chicago,  etc..  Ry.  Co.  v. 

281    (1910) ;   West  Skokie  Drainage  Diet.  v.  Hale,  176  Fed.  71,  00  C.  C.  A.  379  (1910) ;  3 

Dawson,  243  111.  175,  00  N.  E.  377    (1000)  -.  Chamb.,  Ev.,  §  1701,  n.  1. 
Barrie  v.  Quimby,  206  Mass«.  250.  02  N.  K.  S.  Supra,  §  25;  I  Chamb.,  Ev.,  §  42. 

451    (1010);    People   ▼.    Barber,    115   N.   Y. 
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eipleB  and  the  like,  as  to  which  certainty  is  practically  impoBsiUe.    All  focih 
facts  are  excluded,  it  would  seem,  under  the  rule  in  question.^ 


§  67S.  [Matters  of  Opinion];  Irrelevancy  as  True  Ground  for 

The  rule  which  undertakes  to  reject  y  opinion  "  may  be  a  mere  assignment,  as 
it  were^  of  irrelevancy.  The  statement  which  the  witness  makes  is  lacking  in 
subjective  relevancy.^  He  has  no  adequate  knowledge  on  the  subject.  His 
declaration,  therefore,  is  so  said  to  be  rejected  as  **  opinion."  ^  Such 
an  announcement  evidently  fails  to  assign  the  primary  ground  for  exclusion^ 
Illustrations  of  the  method  by  which  irrelevant  testimony,  e.  g.,  that  given 
without  adequate  knowledge,  is  solemnly  rejected  as  if  taken  out  of  the  class 
of  "  evidence,'^  to  which  it  never  really  belonged,  by  virtue  of  the  rule  ex- 
cluding "  opinion  "  are  extremely  numerous.  The  witness  may  use  various 
forms  of  expressing  himself.  Thus,  he  may  make  an  offer  of  an  '^  approxima- 
tion." ■  He  may  state  his  "belief,"*  or  give  what  he  "considers"  to  be 
tnie.^**  He  may  tender  to  the  court  his  "  expectation,"  ^*  "  guess  "  ^^  or  **  im- 
pression," *'  his  **  judgment,"  ^'*  or  a  "  supposition."  ^^  In  all  such  cases,  the 
evidence  is  to  be  rejected  on  account  of  the  lack  of  subjective  qualifications  on 
the  part  of  the  witness.  He  is  not  entitled  to  testify  as  to  what  he  "  thought,"  ^* 
if  thinking  on  the  matter  is  all  that  he  has  done.'^  But,  that  a  witness  uses 
language  in  giving  his  testimony  which  would  be  appropriate  to  the  statement 
of  an  inference  or  to  indicate  lack  of  adequate  knowledge  should  by  no  means 
be  regarded  as  fatal  to  the  reception  of  his  evidence.  The  true  test' is  whether 
he  actually  knows  enough  to  make  his  testimony  such  that  the  jury  might  rea- 
sonably act  upon  it     If  he  does,  it  will  be  received  although  he  couches  his 

4.  Wliitcd  ▼.  Cavin,  55  Or.  08,  105  Pac.  396  ^      IS.  Lovejoy  ▼.  Howe,  55  Minn.  353,  57  N 
(1900);  3  Chamb.,  Ev.,  §  1702.  W.  57    (1803);   Crowell  v.  Western   Reserve 

5.  3  Chamberlayne,  Evidence,  §§  1703-  Bank,  3  Oliio  St.  406  <  1854) :  Plymouth  Coal 
1796.  Co.   V.  Kommiskey,   116  Pa.365,  0  Ail.  646 

1  Su^ra,  §  36;  1  Chamb.,  Ev.,  §  56.  (1887) ;  3  Cbamb.,  Ev.,  §  1704,  n.  7. 

7.  Reid  v.  Ladue,  66  Mich.  22,  32  N.  W.  14.  Hunteville  Belt  Line,  etc.,  H.  Co.  v.  Cor- 

914,  11  Am.  St.  Rep.  462    (1887);  Cook  v.  pening,  07  Ala.  681,  12  So.  205  (1802). 

Brockway,   21    Barb.    (N.  Y.)    331    (1856);  15.  Menifee  v.  Higgins,  57  111.  50  (1870): 

Aretde  Hotel  Co.  v.  Wiatt,  44  Ohio  St.  32,  4  State  v.   EJng,   22   Iowa   1,   06   N.   W.   712 

N.  E.  .308,  58  Am.  Rep.  785  (1886) :  3  Chamb.,  (1003) ;  Weber  v.  Kingaland,  8  Bosw.  (K.  Y.) 

£v.,  1793,  n.  2.  415   (1861) ;  8  Chamb.,  Ev.,  §  1704.  n.  0. 

1  Hbpper  v.  Beck,  83  Md.  647,  34  Atl.  474  16.  State  v.  Nolan,  48  Kan.  723,  20  Pae. 

(1896).  568,   30  Pac.   486    (1802):   Lund   v.   Tynfs- 

9.  Hodges  V.  Hqdges,  2  Cush.  (Mass.)  455  borough,  0  Cush.  (Mass.)  361  (1851) :  Barre 
(1848) ;  Berg  v.  Parsons,  00  Hun  267.  35  v.  Reading  City  Pass.  R.  Co.,  155  Pa.  170, 
N.  Y.  Supp.  780  (1805) ;  3  Chamb.,  Ev.,  §  26  Atl.  00  (1803) ;  3  Chamb.,  Ev.,  §  1704,  n. 
1794,  n.  3.  10. 

10.  Yanke  t.  SUte,  51  Wis.  464,  8  X.  W.  17.  A  witness  may  enforce  the  credibility  of 
276  ( 1881 ) .  what  he  says  by  some  assertion's  to  the  post* 

11.  Hager  t.  Nat.  German- American  Bank,  tiveness  of  his  belief  in  the  truth  of  what  he 
105  Ga.  116,  31  S.  E.  141  (1807).  says.    State  v.  Duncan,  116  Mo.  288,  22  8.  W. 

llJohnson   v.  Hovey,   08  Mich.  343,  57      600    (1803). 
K.  W.  172  (1804). 
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utXersQikbe  in  the  piiecise  language  which  has  just  been  seen  ^^  to  warrant  its  re- 
jection.^® Thus,  a  .witness  may  properly  testify-  as  to  what  he  ''  believes,"  ** 
as  to  that  which  is  the  "  best  of  his  judgment/'  •^  or  what  he  **  considers ''  to 
be  true^^^'lli's  evidence  maS*  be' noue  tlie  less  valuable  because  lie  is  willing 
to  tell  only  what  he  *^  expects/' *^  **  guesses '^  **  or  **ha8  an  impression  "^  ^'* 
that  such  is  the  fact/  It  may  be  sufficient  for  all  judicial  purposes  if  the 
witness  testifies  that  he  *'  has  an  opinion/'  ^  or  '*  judges  "  '-^^  the  fact  to  be  as 
he  states  it.  A  cautious  witness  may  be  credited  although  his  only  statement 
is  that  he  **  should  say  "  **  certain  things  are  true.  A  person  may  be  permitted 
to  testify  althou^jjh  he  merely  ^'^  supposes/'  **•  *'  thinks  *'  ''*  or  *'  under.stands  "  '* 
that  his  testimony  represents  the  truth.  He  inafy  be  received  to  testify  al- 
though he  is  unwilling  to  Swear  positively  to  the  actual  truth  of  -what  he 
savs.**  His  "  best  recollection  "  mav  be  all-sufficient.^^  As  stated  elsewhere,^* 
the  real  administrative  consideration  to  which  the  power  of*  the  court  is  directed 
in  dealing  with  so  called  **  matters  of  opinion  "  is  the  necessity  for  preserving  to 
the  parties  the  substantive  right  to  a  jury  trial.*'  The  positive  law,  in  a  very 
emphatic  and  sweeping  way,  has  established  the  inviolable  right  to  such  a 
trial.^« 


•  I 


§  674.  Inference  by  Witnesses;  TTse  of  Season  a  K^ter  of.  Bight.*^ — The 
proponent  of  an  act  of  reasoning  by  a  witness  has,-  as  a  litigant,  not  imly  the 
substantive  right  to  prove  his  case^®  but  also  a.su,bstantive  right  to  the  use  of 
reason.^®  (^'ombining  these  two  rights,  a  litigant  is.  justly  entitled  to  insist  that 
he  should  be  able  to  place  the.  facts  of  his  contention  before  a  tribimal  fitted  to 

18.  See  last  preceding  section.  -  M.  ^State  ▼.  Poiier,  34  Ton-a  Ml   (I^TM. 

19.  Stone  v.  Com.,  181  Mass.  43S.  63  N.  E.  30.  Harris  v.  Fitzgerald,  supra;  Kirscher  v. 
1074  (1902);  Hallahan  v.  Sevr  York,  etc.,  Klrfther.  120  Iowa  3.17.  04  X.  \V  846  flff03); 
R  Co.,  102  y  Y.  1»4,  6  X.  E.  287  (1986) ;  Voisin  v.  Commercial  ^hit.  Ins.  Co,  70  X  V. 
3  Chamb..  Ev.,  §  1795,  n.  2.  Siipp.    147,    60    App     Div     1.^0     (1001):    3 

aO.  Griffin  v    Brd^-n,  2  Pfck.   CMaw.)    304  Chanih..  Ev ,  §  170.i.  n.  13. 

(1824);    State   v.    Freeman.    72    N.    C.    521  81.  I  ockett  v.   Mfms.  27  n«.  207    ri8.W 

(1875)  :  3  Chamb.;  Ev,  §*  1795,  n.  3.  COXTt^A:    Hend^rf^on   v.    Bnmson,    141    Ala 

81.  Alabama  O.  S.  K.  Co.  v.  Hill.  93  Ala.  674,  37  f^o  .'540   (I004K 

614,  0  So  722.  30  .Am  St.  Rep.  65  (WOO).  88.  Lewis  v.  Freeman,  17  Me.  260   fl<<40) 


I.  Richards  v.  Knijfht.  78  Iowa  60.  42  X.  83.  .lockers  v    Bnrjmian,  20  Kan.   100,  44 

\V.  684.  4  L    R    A.  453   (  1880)  ;  De  Graw  ▼.  Am.  Rep.  625    f  1883). 

Emory,  113  Mich.  672,  72  X.  W.  4    (1807)  ;  34.  Infra.  §  67«:  t\  Chamb.,  Ev, '§  ISo; 

3  Chamb.,  Ev,  J  ^05,  n.  5.  35.  Sitprn.   f   2'»6:    !    Chamb..    Ev.,   $  -ll2. 

m.  Hunter  v.  llelsley,  08  Mo.  App   616.  73  Hames    y.    Rrownlee.    03    Ala.    277     1 1S7?U  . 

S:  W.  719   (1003).        *  a^obert«on  V    S^j«rk.  l.>  X.  H.' 10^    n844):*3 

SM.  Hunter  v.  Helsley.  tfupra.  Cham.,  Ev'.  §  17^0.  n.  2 

85.  Harris  v.   Fit/perald.  75  Conn    72.  .52  86.  5;tate  r.  Hull,  4.)  W   Va  ,  767,  32  ^.  E 

At!     315    (1002).  240   (1800\ 

89.  Hallahan   v.   New   York,   etc.,    R    Co.,  87.  3    Chamlierlayne,    FJvidenre.    ?5    1707- 

stipri.  1800 

8r.  People    r.    Eastwood.    14    X'.   Y.    562  38.  Sttprn,'^^  140  Vf  ^eq.:  1  Chamb.,  Ev., 

(18.-56):   3  Chamb.,  Ev.;  5' 170.^.  n    10  §§  334  ef  pea. 

88.  White  V.  Van  Horn.   1.10  U.  S.'  3,   15»  ^Z9.  Siuprn.  ^§  170  ♦«  seq.;  1  Chamb.,  Et.. 

S.  Ct.  1027,  40  L.  ed.  55  (1894).  §§  385  et  seq. 
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reason  about  theia  in  a'fatiotial  manner;  If  the  tribunal  selectedby  the  law, 
the  jury,  are  unable  to  reason  concerning  the  facta  in  their  primary  form,^* 
one  of  two  things  must  be  done  in  order  to  protect  the  proponent  in  his  rights. 

(1)  The  jury  may  be  so  taiight  upon  the  fetibject-matter' involved  in  the  inquiry 
as  to  enable  th(to  to  dispose  of  it  in  a"  rational  manner  at  the  end  of  the  instruc- 
tion.**^ Practically,  thi?  is  what  the  la^V'  undertakes  to  do  for  the  purpose  of 
enaUihg*  the  jury  to  apply  the  rule  of  l*a<\^  to  the  constituent  facts  of  a  case. 

(2)  The  proponent  may  pi^epare  the  facts  for' the  reasoning  faculty  of  the  jury- 
in  a  secondary  fortri,  viz.,  the  effect  which  they  have  produced  upon  the  mind 
capable,  by  training  di-  experience,  of  rea<^hing  a  t*ational  conclusion  With  re- 
gard to  them.  Almost  of  necessity,  the  second  expedient,  the  reasoning  of 
witnesses  with  regard  to  the  facts,  is  adopted  in  most  cases.***  The  normal  po- 
sition of  k  witness  is  that  portrayed  ih  the  Year  Bookd.  He  must  be  oyanf  et 
voyantj  he  who  hears  and  sees.*^  His  functibn  is,  par  excellence,  that  of 
ohserraiion.  The  tribuuHl  is  to  heflr  throuf2:h  his  ears,  see  through  his  eyes. 
He  may  merely  state  the  facts  and  let  the  jury  draw  the  conclusion.'** 

*  *  *  • 

§  675.  Entire  Eli^natipn  of  Inference.  Iippossible.^^^ —  The  impression  which 
first  ariises  to  the  mind  is  a  conviction  of  the  impossibility  for  any  one, to  satisfy 
such  requirements.  If  insisted  iipou,  no  one  could  testify.  The  statement  of 
the  simplest  fact  ;embodies  an  element 'Oif  .inference.  The  most  instant  in- 
tuitive recognition  of  a  familiar  object  necessarily  connotes  an  act  of  reasoning. 
Observation,  undoubtedly,  pr^s^nt^  .to  the  mind  certain  sense-impressions  by 
the  aid  of  the  faculty  analogous  to  but  conveniently  distinguished  from  that  of 
inference  or  reasoning,  viz...  intuition..,  So.  instantly  and  intuitively  that  the 
raind  i^  seldom  qonaeious  qi  the  process  these,  sense-impressions  are  seized,  by 
^he  reasoning. powei^^.^od.  the  mind  becomes  aware  of  .the  concept  rather  than  a 
mere  perceptioi^.^** 

§  878.  Involution  of  Ecasontng.^" — Tt  would  seem  convenient  to  divide  the 
acts  of  reasoriiufi:  bv  witnesses  as  thev  come  l)etore  the  tribunal  aecordinff 
to  the  proportion  which  reasoning  boars  to  ob^Jorvation.     oo  regarded,  these 
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40.  The  rale  that  facts  themseWcs .  are  44.  Pi^rkin  v.  Grayson-Owen  Co.,  l.)7  Cal. 
primary  and  that  the  reasoninii  ojf  \vitnes!*es  41,  irtfi'Pac.  210  (1»01>)  ;  Atlantic  Coast 
about  them  U  a  Jtecondarv  prade  of  evidence  Line  I*  Co  v.  Caple's  Adm'x.  HO  Va  S^U, 
applies  not  only  where  a  jiiry  i«i  emploved  hut,  66 'S  K.  800  (1010)  ;  .3  Cliamb.,  lEv.,  §  ISOO, 
w^ually  well,   in  ca^e^*  where  the  judire  acts  n.  2. 

fnr   the    determination    of    rpatters    of    fact.  45.  .1  Chamlierlayne,  Evidence.  J  1801. 

'^I'lis,  it  is  operative  at  the  stajre  oirnirdire.  46.  People  v.  Xunley.  142  Cal    105.  441^  75 

^ppard    V.     Pratt,     1«  .Kaji    /JOO     (1876^.  Pac    07^    /in04i  :.  Taylor   y"  McClintock, .  87 

^M^-re  "the  judpre  is  siftinir'as  a  Jury  the  rule  Ark.  24.1.  Hlj  .<5.  \\    4ir,   (ioOsT:   Movers  v. 

U  the  *ame.     Lazarus  v   Metropolitan  Kl.  R  Fp^'arty.  140  Towa  701.  110  X   \V.  150  (.lOQ^)  ; 

Co..  60  Hun  1«0.  23  V.  V.  Supp   515  flSOS).  3  Chamh'.  Kv.,  §  1801. 

41.  /w/r/».  tj  670:  .3  Chamh,  Ev,  1816.  '  47.  .3    Chamberlayne,    Evidence,    §§    1802- 

A2.  r^  piflTTih..  EVv  SO"^'-  ^"^'*^'"  ^7^^-  ^^^               .-                   , 

'  48!  ftr«Vra.  S  242;' 1  Chamb,  Ev.,§ '486.     "  '*                 *'                 '          ' 
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mental  acts  or  processes  may  be  treated  as  oonsistiiig  of  (1)  Inferenoe,  (2) 
CouelusioUt  and,  (3)  Judgment.** 

(1)  Inference. —  In  Inference,  the  element  of  observation  is  at  its  maximum. 
The  witness  is  an  observer  and  his  inference  attaches  to  the  effect  of  the  impres- 
sions which  have  come  to  hi>>  consciousness}  from  what  he  has  seen  or  otherwise 
perceived.  Speaking  generally,  the  observation  will  be  spoken  of  as  ordinary^* 
where  it  is  in  relation  to  the  every-day  affairs  of  life,  common  knowledge'^ 
which  even*  one  may  have,  and  skilled  ^^  when  made  within  the  domain  of 
an  art,,  science  or  trade  by  one  proficient  in  it.  According  as  the  element  of 
inference  or  reasoning  is  in  greater  or  less  proportion  the  inference  is  spoken 
of  as  intuitive  or  re^isaned.^^ 

->  (2).Voncl^8ion. —  As  in  Inference,  both  observation  and  reasoning  are 
prese^t.  ,  The  proportion,  however,  of  the  two,  is  reversed.  In  Inference,  we 
have  observation  with  incidental  reasoning.  In  Conclusion,  is  to  be  found 
reasoning  "^ith  incidental  observation.  In  any  case,  direct  specific  observa- 
tion of  the  pl^enomena  is  blended  with  much  else,  the  results  of  past  observation, 
general  knowledge,  information  furnished  by  others,  and  the  like.  Instaut 
recogniticrti^  of  a  book,  dog,  one's  house,  familiar  friend,  etc.,  would  be,  under 
such  a  definition,  an  intuitive  inference.  That  A.,  a  neighboring  tradesman, 
was'tn  failing  health  or  on  the  verge  of  bankruptcy,  might  properly  be  treated 
as  a  Conclusion.  Much  of  the  result  of  past  observation  may  have  been  lost 
from  tneniory .*^ 

(53)  Jtidyment —  In  Judgment,  the  element  of  observation  entirely  disap- 
pears. Nothing  remains  but  an  act  of  pure  reasoning.  Facts,  assumed  to  be 
true,  are  placed  before  the  intellect  of  a  suitably  equipped  witness  and  the 
resiUfs  giv^n  to  the  jury.  The  assumption  of  fact  upon  the  basis  of  which 
the  \vithes8  reaches  his  mental  result  is  styled  a  hypothetical  question.***  The 
mind  resultant  at  which  he  arrives  is  referred  to  as  his  Judgment.  The  witness 
himself  is  termed  an  ^'  expert.''  As  spoken  of  in  the  present  treatise  an  expert 
may  be  defined  as  a  witness  who  gives  his  reasoning  and  the  result  at  which 
he  arrives  upon  the  basis  of  hypothetically  stated  facts.'*^'  Should  the  act  of 
judgment  in  any  particular  case  be  a  necessary  one,  a  mere  summary  of  facts 

4S.  3  Chamborlayne,  Evidence,  §  1802.  55.  Beet     evidence     required.    RuimII     t. 

48.  Infra,  §  688;  3  Chamb.,  Ev ,  $  1837.  State,  53  Minfi   367   (1876). 

50.  tiupra,  S§  345  et  9€q.;  1  Chamb.,  Ev...  Common  Knowledffe. —  The  court  is  not  re- 
§§  691  et  9eq  quired  to  admit  the  opinion  of  an  expert  eon- 

51.  Infra,  §J  713  et  eeq,;  3  Chamb.,  Ev.,  trary    to    common    knowledge.    Goodwin    v. 
SS  1947  et  8eq  State,  96  Ind.  650  (1S84) :  Com.  t.  Mar^jn- 

.  59.  3  C^mberlayne.  Evidence,  §  1802  eki.  140  Maffii   68.  21  X.  E.  228  (1889). 

5S.  3  Cham)M>rlftyne,  Evidence,  §  1803,  nn.  Jndlelal  Knowledfe. —  .4  forftort,  a  jndfre 

1,  2.  is  not  called  upon  to  hear  p\P«>rt  testimony 

54.  /fi/m,  Hypothetical  Quentionii,  §§  816  as  to  a  nile  of  law  con'**^'-'  -  —'r»r«h  he  hat 

et  try. ,-3  Chamb,  Ev.,  §§  2A!il  et  $eq.:  Wich-  judicial  knowledce.     fiuj>ra.  J?F  :\]^  ft  teq,:  1 

iiW  v.  C^oc^Khall,  3  Kan.  App.  540,  43  Pac.  Chamb.,  Ev.,  {§  570  ei  9eq.^  Merchantu*,  eta., 

842  ( 1890) ;  Titus  T.  Osge,  70  Vt.  18,  39  Ail.  6av.  Bank  v.  Crow,  65  MinB.  154.  67  K.  W. 

246   (1S96).  1147   (1896). 
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proved  in  evidence,  no  administrative  objection  would  seem  to  exisrt  td  f  ecoiving 
it  and  no  prejudice  caused  by  its  reception,  in  the  absence  of  speeifli  circuin- 
stances.'^* 

AmbujuUy  of  the  Term  Expert, —  A  confewedly  arbitrary  vmil^  made  in 
the  present  treatise  of  the  term  *'  expert/'  as  limited  to  a  skilled  witi^eas  t§^i{y~ 
iug  in  response  to  a  hypothetical  question.  The  object  of  such  a;i  effort  i^^ 
simply  to  emphasize  the  unusual  position  of  one  who  thus  testifies  w^1;hQ]at  the 
use  of  observation.  From  the  administrative  point  of  view  his  position  is 
unique.  He  should,  accordingly,  it  would  seem,  receive  separate,  administra- 
tive treatment,  as  is  done  in  respect  to  the  form  of  question  whi<?h  may  pijoperly 
be  addressed  to  him.'^  The  ambiguity  of  the  term  is  obvious.  Ihe  witness 
who  testifies  to  a  fact  of  special  knowledge,^^  is  commonly  spoken  of.  in,  rCi\r,reu^ 
parlance  as  an  expert  A  skilled  observer,  familiar  with  a  science,,  diagposing 
the  complicated  phenomena  presented  to  his  attention  is  an  expert.  :Tbe  ip^n 
of  science  or  other  technical  skill  who  is  asked  to  give  his  opinion  on  the  basis 
of  the  truth  of  a  hypothetically  stated  set  of  facts  observed  by  others  is  also 
an  expert.  Of  these  several  uses,  the  third  alone  is  adopted  ip,  th^  psQsent 
work.'*  ;    ■,      , 

Credibility  of  Intuition. —  Modern  judicial  administration  recognize^  that 
the  spontaneous  intuitive  action  of  the  mind,  approaching,  as  it  d(9Q9,  $he::upi^ 
formity  of  nature,*®  is  far  more  trustworthy  than  an  act  of  volitional,  rea^pning, 
subject  to  the  variations  in  operation  which  attend  moral  uniformity,*^'  In- 
tuitive observations,  like  spontaneous  statements,  are  presumably' true.  Tlie 
reason  in  both  cases  is  the  same. 

Canons  of  Administration. —  Each  litigant  has  a  right  to  insist 'tbat  the 
reasoning  of  a  jury  should  be  applied  to  the  facts  of  his  case,  bttt^  in  wd  admin- 
istrative point  of  view,  the  party's  highest  right  is  the  right  to  insist'ti^n  being 
given  a  reasonable  opportunity  to  prove  his  case.^^  Should  a  conflict, arise,  ^oe- 
tween  the  party's  right  to  prove  his  case  to  a  reasonable  extent  by 'thebest 
evidence  in  his  power  and  the  opposing  party's  right  to  insist  upon  hiviiig  the 
reasoning  of  the  jury  applied  to  the  fficts  of  the  case  or  the  normfil  operaiiion^ 

VvAber. —  The      marked      administrative  56.  WiHiams  y.  AmiiBton   fiiectric  &.  <^s 

power  of  the  judge  in  dealing  with  this  class  Co..  164  Ala.  34,  51  So.  385  (1909). 

of  witnesses  is  further  marked  by  the  readi-  57.  Infra,  §§,  816  et  aeq.;  si'  Chamb.,  l^v.. 

ness  with  which  he  may  limit  their  number.  §§  2451  et  tetf.                                    '  '    ,     .  ^   ^ 

Fraser  t.  Jennison,  42  Mich,  206,  3  K.  W.  882  68.  Fiupra.  §§  375  et  seq.:  l  ChaV^ ,  JEv... 

(IftTfl):  Powers  v.  McKen/icOO  Tenn.  167,  §§  870  et  eeq.;  Green  v.  Kansas  City  5>outh-' 

16  S.  W  559  (1891)  em  Ry.  Co..  142  Mo.  App  67^' 156  S^  ,W.  865 

Other  Deflnitloni. —  See  Ausmus  y.  People,  (191  OK 
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47  Colo.  167,  107  Pac.  204  (1910):  Fowlie's  59.  3  Chamberlayne.  Evidence,  §  1805. 

Adm'x   V.  McDonald,  Cutler  &  Co.,  82   Vt.  60.  Infra,  §  996:  4  Chanib..  Ev,  §  31^p.    ] 

230.   72    Atl.   989    (1909);    3    ChamK,    Ev.,  61.  Infra,  §§  1008  et  w^-a  4^Chainb.,'E!r.; 

J  1804.  n.  2.    As  to  the  marked  freneral  ad-  §§  .3207  et  seq.:  3  Chamb.,  Ev.,  | 'l806.      '.  j 

ministrative  control  which  the  court  has  of  62.  ftuffra,  §§  149  et  •eqr.;  \  .Chamb.t  £v.^ 

expert  witnesses,  see  cases  cited  In  3  Chamb.,      §§  334  et  teg.  .  [ 

E?.,  §  1804,  n.  2. 
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of  'dxiy  other  administrative  principl,e,  tiie  .latter  must  yield  to  the  extent  of  its 
iuconsij5ten,cy  with  the  former.  The  substantive  right  to  prove  one's  case  is 
paramount.*^ 

§  677.  [Inyolutian  Of  Eeatfoning];  Conditibns  of  Admistibility.^l^— The  phe 

nomena  observed  by  the  witii(»ss  being  the  priiiiary  evidence  to  be  presented  to 
the  tribunal  wherever  possible,  and  the  inferences,  conclusions  and  judgments 
of  witnesses  being  a  secondary  species  of  evidence,  the  conditions  for  the  ad- 
missibility of  this  class  are  determined  by  the  ordinary  administrarivc  principles 
governing  the  reception  of  other  kinds  of  secondary  evidence.***  There  are 
two  elements  of  admissibilitv,  Xeeessitv,  and  Kelevancv, 

Necessiiy. —  Should  it  appear  that  inferences  are  essential  to  protect  the 
proponent  in  his  paramount  riglit  to  prove  his  case***  they  will  be  admitted. 
As  indicated  above,®^  th6  necessity  for  receiving  the  reasoning  of  witnesses 
arises  when  that  of  the  jury  must  necessarily  be  defective.  Where  no  adequate 
necessity  for  receiving  the  secondary  evidence  has' been  shown  it  is  to  be  re 
jected.***  Where,  for  example,  the  existence  of  a  fact  hasbeen  ••  or  hiay  be  ^^ 
verified  beyond  question  through  a  simple  act  of  sense-perception  ^^  or  by  the 
exhibition  of  a  plan  '^^  or  photograph,^^  no  statement  as  to  the  inferences  of  a 
witness  with  regard  to  it  can  be  receiv^ed.  Documentary  Evidence,  e.g.,  letters,'* 
stands  in  much  the  same  position. 

§  678.  [Involution  of  .Reasoning] ;  Necessity;  Inability  of  Witness  to  State 
Precise  Mental  Effect  of  Observation."^ —  The  fact  or  set  of  facts  which  a  wit- 
ness  has  observed  may  be  so  numerous,  complicated,  minute,  or  interblendiug 
as  to  elude  effective  individual  expression  by  the  witness.''®     The  individual 

63.  3  Chamberlayne,  £videiioe,  §  1S07.  70.  Stephens  v.  Gradner  Creamery  Co.,  9 

04.  3  Chaiiiberlayne,  Evidence,  §  ISOS.  Kan.  App,  183,  57  Pac.  105S  (181>9). 

65.  Supra,  §§  150  et  seq.;  1  Chamb.,  Ev.,  71.  Com.  v.  Sturtivant,  117  Mass.  122,  19 
§§  339  et  aeq,:  3  Chamb.,  E\%  §  1S08.  Opin-  Am.  Kep.  401  (187.5);  CoTe  v.  Lake  Shore, 
ion  evidence,  proper  subjects  for  — Bpecifie  etc.,  R.  Co,,  95  Mich.  77,  54  N.  W.  638 
caws,  see  note,  Bender  ed.,  97  N.  Y.  507.  .V20.  (1893) ;  3  Chamb.,  Ey.,  g  1809,  n.  8. 
Proper  subjects  of  opinion,  see  note,  Bender  72.  Schwede  v.  Hemrich,  29  Wash.  124,  69 
ed.,  39  X.  Y.  49.  64.     Admissibility  of  opinion,  Pac.  643  ( 1902) . 

what   are   admissible,   and   \ihat   are   not —  78.  ClosHer    v.    Washington    Tp.,    11    Pa. 

specific  instances,  see  note,  Bender  ed.,  27  K.  Super.  Ct.  112  (1899). 

Y.  244.    To  show  belt  fasteners  defective,  ^ee  74.  Kellogg  v.  Frazier,  40  Iowa  502  (1875). 

note.  Bender  ed.,  113  X.  Y.  600.  The  action  of  a  trial  judge  in  this  respect  will 

66.  Supra,  §§  149  et  »eq.;  1  Chamb..  Ev.,  not  be  reversed  unless  manifestly  unreason- 
§§  334  et  seq.;  Weiss  v.  Kohlhagen,  58  Or.  able.  Barker  v.  Lawrence  Mfg,  Co.,  176 
144,  113  Pac.  46  (1911).  Mass.  203,  .57  N.  E.  ,366   (1900).     See  discus- 

67.  Supra,  §  674 ;  3  Chamb.,  Ev.,  g  1799.  sion  generally  of  Inferences,  Conclusions  and 
66.  Barker  v.  Lawrence  Mfg.  Co.,  176  Mass.      Judgmepts  of  witnesses,   3  Chamb.,  Ev.,  §§ 

203,  57   K.   E.   .366    (1900);    3  Chamb.,  Ev.,  1810,  1811. 

§  1809.  75.  3    Chamberlayne,    Evidence,    §S    1812, 

69.  Southern  Kansas  B'  Co.  v.  Bohbins,  43  1813. 

Kan.  U'y.  2^^  Prc.  1 13  (1890) ;  Smith  v.  Mu-  76.  Sflvage    v.    Have*.    142    111.    App.    316 

tiial  Ppn.  L    In*».  Co.,  173  Mo.  329,  72  S.  W.  (1908)  :  n»rk  v.  Baird.  0  X.  Y.  183  (1853); 

935  (1903)  ;  3  Cliamb.,  Ev.,  §  1809,  n.  6.  3  Chamb.,  Ev.,  1812,  n.  2, 
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phenomena' 'presented  to;  the  sense-perception  of  a  witaidSs  may  be  so  disposed 
among  themselves  that  they  can  be  placed  before  the  mind  of  a  tribunal  only 
tfaroogh  a  statenient  as  to  their  combined  effect  Upon  that  of  an  obscjrver.  This 
limitation  upon  the  power  of  a  witness  to  describe  a  complicated  set  of  phe- 
nomena only  by  their  secondary  effect  coiiinotes  and  involvoss^  as  a  matter  of 
course,  the  forensic  necessity  on  the  part  of  a  proponent  of  offering  to  the  jury 
these  phenomena  iii  the  only  fonn  Which  is  available  to  hiui.  The  cuuon  of 
administration  which  admits  such  evidence  is  applied  in  numerous  instances.^^ 
Where  all  the  constituent  phenomena  can  be  fully  placed  before  the  jury,  how- 
ever,  the  mental  summary  of  the  observer  is  rejected.^** 

Delailed  IStateinenl  of  Salient  Facts. —  That  the  right  of  A  litigant  to  the 
judgment  of  the  jury  should  be. invaded  only  to  the  extent  that  the  necessity  of 
the  proponent  requires,  the  obsening  witness  will  be  called  upon  to  stale,  for 
the  benetit  of  the  jury,  such  portions  of  the  component  or  constituent  facets  as 
admit  of  separate  statement.  Having  stood  siiceessfully  the  tests  which  this 
preliminary  detail  applies  to  his  evidence,  he  is  then  jxn'mitted  to  titate  the  entire 
set  of  phenomena  observed  by  him  as  they  have  been  collected  into  the  secondary 
form  of  a  single  concept  or  act  of  reasoning,  e.gi,  a  (Compound  fact  or  expression 
of  fact.  Thus,  in  some  degree,  is  the  precision  of  his  reasoning  brought  to 
light  More  subjectire  feelings,  bias,  interiest,  and  the  like,  occasionally  stand 
revealed.  In  assisting  the  work  of  the  jur),  this  preliminary  detail  of  con- 
btituting  facts  is  of  considerable  importance.  Its  effect  in  testing  the  memory 
is  of  no  slight  consequence.'®  It  follows,  as  a  necessary  corroUarv',  that  where 
all  the  constituting  facts  can  be  placed  befortj  the  jury  no  reason  exists  for 
receiving  the  inference,*®  provided  the  jury  are  able  to  coordinate  the  facts 
presented  into  a  reasonable  deduction. 

§  679.  [InTolntion  of  Keasoning] ;  Inability  of  Jury  to  Coordinate  the  Sense  Im- 
pressions of  the  Ollscrvers.^* —  From  similar  causes  inherent  in  the  fact  that 
verbal  description  is  necessarily  ill-adapted  for  the  presentation  of  reciprocally 
interacting  phenomena,*^  it  is  probable  that  even  should  the  witness  succeed  in 
giving  to  the  jury  an  exact  representation  of  many  commingling  phenomena, 

77.  Taylor  v.  State,  135  Ga.  622,  70  S.  E.  nomeila  is  one  very  generally  made.  Snell  v. 
237  (1911 )  ;  Kolp  v.  Decatur  Ry.  &  Light  Co.,  Weldon,  239  IH.  270,  87  X.E.  1022  (1909) ; 
145  111.  App.  645  (1908)  ;  3  Chamb.,  Ev.,  Landrum  v.  Rwann,  S  Ga.  App.  209,  68  S.  E. 
§  1812,  n.  3.  862    (1910)  :   3  ChamK,  Kv.,   181.3.  i).  3. 

78.  Springfield  &  N.  E.  Traction  Co.  v.  80.  Keefe  v.  Sullivan  County  R.  R.  Co.,  75 
Warrick,  249  111.  470,  94  X.  E.  9.33  (1911);  X.  K.  116,  71  Atl.  379  (190P):  Pearson  ▼. 
Hufnagle  v.  Delaware  &  H.  Co.,  227  Pa.  476,  Alaska  Pac.  S.  S.  Co.,  51  Wa^^h.  500,  99  Pac. 
7ft  Atl,  206    (1910)  ;   3  Chamb.,  Ev.,  §   1812.  753  (1909)  ;  3  Chanib.,  Ev.,  §  1813,  n.  4. 

n.  4.  81.  3    Chamberlayne,    Evidence,    §§    1814- 

79.  Abingdon  MiUr  t.  Grogan,  167  Ala.  146,       1819. 

52  So.  596   (1910).  8J^.  3    Chamberlayne,    Evidence,    §§    1814, 

A     general     requirement. —  The     require-       1815. 
ment  of  a  preliminary  detail  of  observed  phe- 
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the  tribunal  would  still  fail  to  receive  an  accurate  impression  of  the  situation 
as  a  whole.^ 

Instructing  the  Jury. —  To  avoid  the  administrative  difiScully  of  the  jury's 
lack  of  knowledge,  such  instruction^  by  way  of  preparation  for  their  act  of 
judgment,  as  will  render  it  an  exercise  of  sound  reasoning,  occasionally  can  be 
satisfactorily  afforded  them.®^  Such  instruction  may  be  afforded  to  the  jury 
by  the  witnesses  who  appear  on  the  stand.  On  the  other  hand,  this  evidence 
may  be  rejected  when  tendered,*^ 

Jury's  Lack  of  Knowledge, —  The  necessity  for  receiving  the  secondary  evi- 
dence of  an  act  of  inference,  conclusion  or  judgment  may  arise  not  so  much  from 
difficulty  in  understanding  the  probative  or  evidentiary  fact,  as  from  lack  of 
the  special  experience  which  alone  can  form  a  satisfactory  inference  or  con- 
clusion.^^ Where  the  experience  of  the  jury  does  not  enable  them  to  under^ 
stand  and  reason  intelligently  with  regard  to  a  matter  of  science,  or  as  to  the 
affairs  of  a  trade  or  calling,  skilled  witnesses  will  be  allowed  to  state  facts  of 
special  knowledge.®^  The  evidence  of  these  witnesses  is  admissible  where  the 
facts  are  such  that  those  who  testify  may  well  be  supposed  from  their  experi- 
ence and  study  to  have  peculiar  knowledge  on  the  subject  which  jurors  generally 
do  not  possess.®* 

Common  Knowledge. —  Conversely,  it  follows  that  where  the  matter  is  one  of 
common  knowledge,*^  i.e.,  where  the  general  proposition  of  experience  is  one 
within  the  knowledge  of  the  average  juryman,  no  ground  for  admitting  the 
reasoning  of  witnesses  is  furnished. ^^  The  secondary  evidence  is,  therefore, 
rejected  under  the  rule  excluding  the  reasoning  of  witnesses.*^     ^^  A  witness 


53.  Misnouri,  etc.,  Telephone  Co.  v.  Vande- 
vort,  67  Kan.  269,  72  Pac.  771  (1903).  See 
Sequences  and  Coexistences,  3  Chamb.,  Ev., 
§  1815,  and  notes. 

54.  Hi^gins  v.  Dewey,  107  Mass.  494,  9 
Am.  Kep  A3  (1871):  Read  ▼.  Valley  Land, 
etc.  Co,  06  Xeb.  423,  92  X.  W.  622  (1902) ; 
RoliertB  V  Xew  York  Kl.  R.  Co,  128  N.  Y. 
455,  28  \.  K.  486,  13  L.  R.  A.  499  (1891); 
3  Chamb ,  Ev.,  §  1816,  n.  1. 

85.  Middlebiiry  Bank  v.  Rutland.  33  Vt. 
414  11860). 

S6.  Louisville,  etc.,  R.  Co.  v.  Malone.  109 
Ala.  509,  20  So.  33  (1895);  New  Enfi^land 
Glass  Co.  V.  Lorell,  7  Cush.  (Mass.)  319 
(1851). 

87.  McClendon  v.  State,  7  Oa.  App  784.  68 
S.  E.  331  (1910);  3  Chamb..  Ev..  §  1817. 
n.  3.  Conclusions  of  expert  witnesses  may 
only  be  given  in  evidence  where  the  conclu- 
sions as  well  as  knowledj^e  of  the  facts  from 
which  they  are  drawn  depend  upon  profes- 
*iM)TiHl  or  scientific  information  or  skill,  not 
within  the  range  of  ordinary  training  or  in- 


telligence. Ferdon  v.  New  York,  O.  k  W. 
Ry.  Co.,  115  N.  Y.  Supp.  352,  131  App.  Div. 
380  (1909). 

88.  Buis  V.  Northern  Pac.  Ry.  Co.,  42 
Mont.  471,  113  Pac.  472  (1911);  Herat  v. 
Lewis,  71  Neb.  365,  103  N.  W.  460  (1905). 

89.  Supra,  §§  345  ei  $eq.;  1  Chamb.,  EV., 
§§  691  et  9eq, 

.90.  New    England    Glass    Co.    v.    Lovell, 
stipro. 

91.  Swift  &  Co.  v.  Miller,  139  111.  App.  192 
(1908) ;  Frick  v.  Kabaker,  116  Iowa  494,  90 
N.  W.  498  (1902) ;  Welch  v.  New  York,  etc., 
R.  (*o.,  176  Mass.  393,  57  N.  E.  668  ( 1900) : 
Lee  V.  Knapp,  155  Mo.  610,  56  S.  W.  458 
(1899)  :  Harrison  v.  New  York  Cent,  k  K.  R. 
R.  Co,  195  X.  Y.  86.  87  N  E.  892  (1909): 
Ohio.  etc..  Torpedo  Co.  v.  Fishburn,  61  Ohio 
St.  608,  .'56  N.  E.  4.57,  76  Am.  St.  Rep.  437 
(1900):  Seifred  v.  Pennsylvania  R.  Co..  206 
Pa.  399,  .55  Atl.  1061  (1903);  Selleck  v. 
.Tanesville  City,  104  Wis.  570,  80  N.  W,  044, 
76  Am.  St.  Rep.  892.  47  L.  R.  A.  691  (1899) ; 
3  Chamb.,  Ev.,  §  1818,  n.  3.    '"The  goTeming 
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testifying  merely  as  to  matters  ^ith  which  the  jury  may  well  be  supposed  to 
be  as  conversant  as  himself,  and  as  capable  of  drawing  a  correct  conclusion,  is 
not  allowed  to  give  an  opinion."  *'  '^  The  jury  should  not  be  influenced  by  the 
opinion  of  anyone  who  is  not  more  competent  to  form  one  than  themselves."  ^^ 
For  example,  as  the  rules  which  experience  has  established  for  reasonable  con- 
duct/^* whether  certain  acts  are  safe  or  dangerous,^^  capable  of  being  performed 
without  imusual  exertion  ^  or  within  the  limits  of  human  endurauce  ^^  are 
parts  of  common  knowledge,  the  reasoning  of  witnesses  with  regard  to  them 
will  not  be  admitted.  In  like  manner,  no  evidence  will  be  received  as  to  the 
I'easoning  of  witnesses  with  regard  to  the  operation  of  well  known  laws  of 
nature.^^  For  instance,  the  inference  of  a  witness  as  to  the  results  of  applying 
force  in  a  well  known  way  cannot  be  received.^^  Inferences  based  upon  familiar 
instances  of  the  uniformity  of  nature  ^  and  therefore  known  to  every  one,  and 
facts  which  anybody  may  understandingly  observe  for  himself.^  arc  not  proper 
subjects  for  the  reasoning  of  skilled  witnesses.  The  general  rule,  in  other 
words,  is  that  whenever  the  question  to  be  determined  is  to  be  inferred  from 
particular  facts  which  can  be  readily  produced  before  the  jury,  and  the  inference 
to  be  deduced  therefrom  is  within  the  conunon  experience  of  men  in  general, 
requiring  no  special  knowledge,  skill  or  training,  the  inference  is  to  be  drawn 
by  the  jury,  and  not  by  the  witness.*  Expert  testimony  is  inadmissible  on  a 
question  which  court  and  jury  can  themselves  decide  on  the  facts,  or  where 


rule  deduced  from  the  cases  permitting  the 
opiuioDfl  of  witnesses  is  that  the  subject  must 
be  one  of  science  or  skiU  or  one  of  which 
obserTation  and  experience  have  given  tlie 
opportunity  and  means  of  knowledge,  which 
saists  in  reasons  rather  than  descriptive  facts, 
and  therefore  cannot  be  intelligently  commu- 
nicated to  others  not  familiar  with  the  sub- 
ject so  as  to  possess  them  with  a  full  under- 
standing of  it"  Schwander  v.  Birge.  46  Hun 
(K.  Y.)  66  (1887).  To  the  same  effect,  see 
Georgia  R.,  etc.,  Co.  v.  Hicks,  05  Ga.  301,  22 
8.  E.  613  (1894),  and  other  cases,  3  Chamb., 
Ev.,  §  1818,  n.  3. 

M.  Hurt  V.  8t.  Louis,  etc.,  R.  Co.,  94  Mo. 
266,  7  S.  W.  1,  4  Am.  St.  Rep.  874  (1887). 

95.  Veerhusen  v.  Chicago,  etc.,  R.  Co.,  63 
Wis.  689,  11  N.  W.  433   (1882). 

M.  Stone  v.  Denny,  4  Mete.  (Mass.)  151 
(1842). 

M.  Edwards  t.  Worcester,  172  Mass.  104, 
51  y.  E.  447   (1898). 

Se.  Clay  County  v.  Redifer,  32  Tod.  App.  93, 
69  N.  E.  306  (1903). 

97.  Metropolitan  Sav.  Bank  v.  Manion,  87 
Md.  68,39  Atl.  90  11897). 

96.  Johnson  v.  Louisrille,  etc.,  R.  Co..  104 


Ala.  241,  16  So.  75,  53  Am.  St.  Rep  39 
(1893);  Cooper  v.  Mills  County,  69  Iowa 
350,  28  X.  VV.  633  (18R6). 

80.  Chicago,  etc.,  R.  Co.  v.  Lewandowski, 
190  III.  301,  60  N.  E.  407  ( 1901 ) ;  Passmore 
V.  Passmore,  60  Mich.  463,  27  X.  W.  601 
(1886) ;  Rawls  v.  American  Mut.  L.  Ins.  Co., 

27  X.  Y.  282,  84  Am.  Dec.  280  (1863);  3 
Chamb.,  Ev.,  §  1818,  n.  13 

1.  Knoll  V.  SUte,  55  Wis.  249,' 12  X.  W. 
369,  42  Am.  Rep.  704  (1882). 

8.  Hovey  v.  Sawyer,  5  Allen  (Mass.)  554 
(1863) ;  Xew  Jersey  Traction  Co.  v.  Brablian, 
57  X.  J.  L.  691,  32  Atl.  217  (189.5)  :  McCall 
V.  Moschcowitz,  10  X.  Y.  Civ.  Proc.  107 
(1886) ;  3  Chamb.»  Ev.,  §  1818,  n.  15. 

S.  Smith  y.  Stevens,  33  Colo.  427.  81  Pae. 
35  (1905) ;  Riley  v.  American  Steel  ft  Wire 
Co.,  129  111.  App.  123  (1906) ;  Wise  v.  Sugar 
Apparatus  Mfg.  Co.,  84  Kan.  86,  113  Pae. 
403  (1911);  Com.  t.  Spiropoulos,  208  Mam. 
71,  94  X.  E.  451  (1911) :  SUte  v.  HeffemMi, 

28  R.  I.  20,  65  Atl.  284  (1906>;  Stanch  ▼. 
Fire  Ase'n  of  Philadelphia,  111  X.  Y.  Supp. 
540,  127  App.  Div.  .350  (1908);  Lincoln  Ver- 
mont Ry.  Co.,  82  Vt.  187,  72  Atl.  821  (1909) ; 
3  Chamb.,  Ev.,  §  1818,  n.  16. 
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the' relation  of  facts  and  their  probable  results  can  be  determined  without 
special  skill."* 

Special  Knowledge, —  It  is  not  essential  that  the*  Subject  matter  should  be 
one  of  science ;  if  it  be  such  that  a  special  habit  of  mind  or  specific  information 
not  usually  possessed  by  common  men  is  essential  for  its  complete  understandings 
a  court  is  warranted  in  admitting  the  reasoning  of  a  skilled  witness  with  regard 
to  it/'  The  mere  fact,  however,  that  the  witness  belongs  to  a  particular  trade 
is  not  ground  for  receiving  the  evidence  of  his  inferences:  The  latter  must 
embody  technical  knowledge.**  The  inferences  of  those  especially  fatnili^r  with 
animals  are  not  necessary  to  state  facts  regarding  which  the  average  man  has 
adequate  knowledge,  e.g.,  what  is  likely  to  frighten^  or  otherwise  injure* 
them.  The  matter,  however,  is  largely  one  of  administration.*  Where  no 
special  training  is  required  for  learning'  a  business,  facts  as  the  method  in 
which  it  is  done  will  not  be  received. ^^  "Kb  rule,  however,  can  be  made  so 
precise  as  to  include  all  cases,  and  each  question  as  .it  arises  must  be  determined 
by  the  application  of  general  principles  to  the  particular  inquiry  involved  in 
the  case  before  the  court.""^^  In  this  connection,  the  conflicts  are  numerous 
for  the  decided  cases  *^  may  be  said  not  only  tb  have  become  legion,  but  legion 
against  legion."^* 

§  680.  [Involution  of  Itfsaaoninfi:] ;  Functions  of,  the  Judge. ^^ — As  is  elsewhere 
suggested,  a  particularly  strong  forensic  necessity  for  admitting  the  inference, 
conclusion  or  judgment  of  a  witness  nuist  be  shown  where  the  act  of  reasoning 
relates  to  the  existence  of  a  controverted  fact  upon  which  the  jury  will  be  re- 
quired tcK  pass.  The  inertia  of  the  court  against  admitting  such  evidence 
will  naturally  be  found  to  be  great.***  The  establishment  by  the  proponent  of 
the  fact  that  such  proof  is  fairly  necessary  to  enable  him  to  baling  out  his  caae 
will  alone  suttice  to  warrant  the  judge  in  sanctioning  so  great  a  violation  of 

4.  (onsol.  Gaa,  Ate.  Co.  v.  State,  100  Md.  434,  33  X.  R.  173,  10  I-.  R.  A.  HO  (1S02)  ; 
18G,  72  Atl.  0.11   ( lOi.Mi).  Flynn  v.  Boston  Kleetric  Liiorht  Co.,  171  Mass. 

5.  Wiifht  Fire-Pro<»Hnjf  Co.  v.  Poczekai,  130  30.5,  50  N.  E.  037  (1808);  Ravls  v.  Ameri- 
ill.  130,  22  K.  R.  543  (1880),;  People  v.  can  Mut.  U  Ins.  Co.,  «j4pra ;  .3.  Chamb..  Ev.. 
Barber,  115  N,  Y.  475,  22  X.*K  182   (1880)  ;  §  1810,  n.  7. 

3  Chamh.,  Ev..  §  1810,  n.  1.     ,  11.  Van  Wycklen  v.  Brooklyn.   118  X»,  Y. 

6.  fJeor^ria    K...  etc.,   C^o.   v.   Hicks.  05-  Ga.      424,  24, X.  E.  170  (1800^. 

301.  22  S.  K.  613  (1804).  -     r  .  18.  C.raham  v.,l?enns,vlvania  Co.,   l.'^O  Pa. 

7.  ()iiverM)n  v.  Grafton,   5   \.   P.   281,   65       140.  21  Atl.  151,  12  L.  R.-A.  203   (1801). 

N.  W.  6;0.flS05>;   3  Chamb.,  Ev.,  §   1810,  Social  eii8tom9:—Tlie  existenre  and  nature 

n.  4.    What  an  animal  will  d^m  it  m-ie  to  of  social  cii8tomi«  U  not  a  matter  of  special 

approach  i»  also  a  matter  oC  common  knowl-  knowledire.    <fompton  v.-  Bate9,  10  [II.  App. 

ed^e.     Connelly  v.-  Hamilton  Woolen  Co.,  163  78  (ISSD  :  3  CliamK.  Ev.,  §  1810,  n.  10. 

MaBR.  156,  39  X.  E.  787   (1805).  .  13.  8  Clianiberlayne  Evidence,  g  1820.    . 

8.  Br^water  v.  Weir*  93  HI.  App.  .  588  14.  People  v.  Wright.  03  Cal.  564.  20  Pac. 
(1900).  240  (1R02)  :  Wehh  v    .«;tate.  6  Ga.  App.  »53, 

9.  Barber  v.  Sfancbester.  72  Conn.  675,  45  64  S.  E.  1001  (1009):  Sokel  v»  People,  212 
Atl.  1014  (1900).  111.  23c^,  72  X.  E.  382  (1904) ;  3  Cbamb.^  £▼., 

10.  Hlinois  Cent.  R.  Co.  v.  People,  143  111.      §  1820,  n.  2. 
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the  right  <o  a  jury  trial. *^  '  iliich  of  the  same  attittide  is  taken  by  the  presiding 
judge  toward  the  t^lidei*  of  an  inference,  conclusion  or  judgment  of  a  witntjss 
as  to  the  existence  of  a  fact  highly  material  to  the:tnith  of  the4)ropoBitiun  in 
issue. ^**  Thb  credibility  of  a  material  witness,^ ^  the  exi:stence  of  any  cause  for 
which  liability  is  elaiuied  in  the  action  ^***  -or  questioiisi  as  to. -the  extent  of  a 
proper  recovery  for  damaged  *"  may  stand,  and  are  frequently  treated  as  stand- 
ing,  in  the  same  administrative  poisition.  In  like  manner,  the  posaibility  of 
doing  certain -crucial  acts  may  be  so  highly  material  to  tho  issue  as  to  exclude  the 
reasoning  of  witnesses.-"  The  province  of  the  juiy.  is  equally  protected  from 
the  reasoning  of  witnesses  whether  the  essential  fact  '\^  physical  or  psychological,- 
e.g.,  as  to  the  intent  or  intention  with  which  a  given  act  is  doue.^^  In  propor-  * 
tion  as  the'  fact  covered  by  the  act  of  reasoning  approaches,  as  it  were,  the 
heart  of  the  jury's  province,  the  more  pressing  must  be  the  necessity  which  the 
proponent  is  called  upon  to  sliow  if  he  is  to  succeed  in  securing  its  reception.** 


15.  Evans  v.  Elwood,  123  Iowa  92»  98  K. 
W.  584  \  1904 )  J  KurbuHh  v.  Maryland  Cas- 
ualty Co.,  131  Mich.  234,  91  X.  \V.  13.-),  100 
Am.  St.  Rep.  605  1 1002)  ;  Blum  v.  Manhattan 
R.  Co.,  20  X.  Y.  Supp.  722,  1  Mi«c.  119 
(1892);  Ohio  Oil  Co.  v.  McCrory,  14  Ohio 
Cir.  Ct.  304,  7  Ohio  Cir.  Dec.  344  (18J>6y; 
Saunders  v.  Northern  Pac.  Co.,  15  Utah  334, 
49  Pac.  G46  ( 1B97 ) ;  3  Chamb.,  Ev.,  §  1820. 
n.  3. 

16.  Chicago,  etc.,  R.  Co.  v.  Kuchkuph,  197 
111.  .304,  64  X.  E.  358  { 1902 )  ;  t>ammann  v. 
St.  Louis,  152  Mo.  186,  53  S.  W.  932  (1899)  j 
People  V.  Smith,  172  X.  Y.  210,  6  X.  E.  814 
(1902) ;  Seville  v.  State,  49  Ohio  St.  117,  30 
X.  E.  621,  15  L.  R.  A.  516  (1892)  :  Reiter  v. 
McJunkin,  194  Pa.  301,  45  Atl.  46  (1900); 
3  Hiamb.,  Ev..  §  J 820,  n.  4.        .  / 

17.  Lovell  V.  Hammond  Co.,  66  Conn.  600, 
34  Atl.  511  (1805) ;  McElhannon  v.  State,  90 
Oa.  672,  26  S.  E.  50t  (1806)  :  Van  Bokkelen 
V.  Berdell,  1.10  X.  Y.  141,  20  X^  E.  254 
(1801)  ;  3  Chamb.,  Ev.,  §  1820,  n.  5. 

18.  Chicago,  etc.,  R.  Co.  v.  Ross,  24  Ind. 
App.  222,  56  X.  15.  451  (1800)  ;  Vant  Hul  v. 
Great  Xorthern  R.  Co.,  90  Minn.  320,  96  X. 
W.  780-  (1903);  Winters  v.  Xau^hton,  86 
X. -Y.  Snpp.  430.  01  App.  Div..  80  (1004);  3 
Chamb.,  Kv.,  §  1S20,  n.  6.       ,  . 

19.  HlnBtratlTC  Instances. —  Thus,  .  a  wit- 
ness may  be  forbidden  giving  his  inference  as 
to  the.  amount  of  damages  caused  by  the  in- 
jurie.s  arising  from  e^me  specific  defection 
which  the  cause  of  action  \s  based. 

Alley.— Muaick   V.  Latrobe,   184   Pa.   375, 
39  Ati.  226  (1898). 
Bridipe. —  Bliss    ▼.    Wilbraham,    8    Allen 


(^lasB.)  564  (1864)  ;  McDonald  v.  State,  127 
X.  Y.  18,  27  X.  E.  358  (4891). 

Car. —  Dooner  v.  Delaware,  etc..  Canal  Co., 
164  I'a.  17,  30  Atl.  269  (1894i. 

Dock.-*-Marcy  v.  Sun  Mat.  ins.  Co.,  11  La. 
Ann.  748   (1856). 

Highway.—  Edwards  v.  Worcester,  172 
Mass.  104.  15  X.  E.  447  (1898);  White  v. 
Cazenoria.  ^6'H  Y.  Supp..  986. -77  A-pp,  Div. 
547  (1902);  Stillwater  Turnpike  Co,  v. 
Coover,  26  Ohio  St.  52()  (1875);  3  Chamb., 
Ev.,  §  1820,  n.  7. 

Bailroad  track. —  Roberts  v.  Chicago,  etc., 
R.  Co.,  78  III.  App.  526  (1898). 

Sidewalk.—  Barnes  v.  Xewton,  46  Iowa  567 
(1877):  Bradley  v.  Spickardsville,  90  Mo. 
App.  416  (1901 ) :  3  Chamb.,  Ev.,  §  1820,  n.  7. 

Street.— Baker  v.  [Madison,  62  Wis.  137,  22 
X.  W:  .141.  583   (1885). 

ao.  Shapter  v.  Pillar,  28  Colo.  209,  63  Pac. 
302  (1000)  :  Graney  v.  St.  Loufs,  etc.,  R.  Co., 
157  Mo.  666,  57  S.'  W.  276,  50  1.  R.  A.  153 
(1000)  ;  Dittman  v.  Edison  Elec.  Tlhiminating 
Co.,  83  X.  Y.  Supp.  1078,  87  App.  Div.  68 
(1903)  ;  3  Chamb.,  Ev.,  §  1820,  n.  8.  Rape. 
—  A  skilled  witness  will  not  be  permitted  to 
testify  whether  it  is  possible  to  commit  rape 
upon  a  mature  female.  People  v.  Bene',  130 
Cal.  1.50,  62  Pac.  404  (lOOO). 

21.  Tait  v.  Hall,  71  Cal.  140,  12  Pac.  391 
(1886)  ;  Carey  v.  Moore,  TIO  Oa.  92.  45  S.  E. 
908/100.3)  :  Dwight  v.  Badgley,"  60  Hun  144, 
14  X.  T  Supp  498  (1801)  ;  Devore  v.  Terri- 
tory, 2  Oki.  562,  37  Pac.  1092  (1894);  3 
Chamb.,  Ev.,  §  1820,  n.'  9. 
'  221.  *'  It  is  the  yery  question  to  be  passed 
u<)on  by  the  jury."  Hamrick  v.  State,  134 
Ind.  324,  34  K.  E.  3  (1893) 
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Proving  thisi  however,  evidence  of  the  reasoning  of  a  witness  in  the  form  of  a 
conclusion  ^  or  judgment  may  be  received  even  as  to  the  truth  of  the  precise 
proposition  regarding  which  the  parties  are  at  issue.^  This  may  be  done 
either  in  civil  ^^  or  criminal  ^^  cases.  But  one  condition  is  imposed.  The 
proponent  must  show  that  he  cannot  enjoy  a  reasonable  opportunity  to  establish 
his  position  unless  this  concession  be  made.  Should  the  proof,  however,  fail 
in  this  all-important  matter,  if  the  forensic  necessity  which  he  establishes  is 
not  such  as  rationally  to  warrant  such  an  invasion  of  the  adversary's  rights  as 
he  requires  should  be  made,  the  inference,  conclusion  or  judgment  upon  the 
precise  point  in  issue  should  be  rejected.^'' 

§  681.  [Involution  of  Eeasoning];  Belevancy;  Objective  and  Subjective.^* — 
Belevancy  in  the  fact  offered  in  evidence  is  a  necessary  condition  of  its  admis- 
sibility.*^  Not  only  should  it  be  objectively  relevant,  but  the  declarant  should 
possess  such  qualities  of  mind  as  to  make  his  statement  subjectively  relevant.^® 
The  essential  elements  or  conditions  of  subjective  relevancy  are  two,  adequate 
knowledge  and  absence  of  controlling  motive  to  misrepresent.  So  subtle  may 
be  the  influenee  of  interest  as  to  affect  the  testimony  of  a  witness  to  an  extent 
of  which  he  himself  is  ignorant.  The  more  potent,  however,  the  operation  of 
such  a  motive  may  be,  the  less  will  be  the  probative  force  which  attaches  to  the 
reasoning  so  affected.^  ^ 

§  682.  [Involution  of  Eeasoning];  Adequate  Knowledge.** — The  presiding 


53.  National  Gas  Light,  etc.,  Co.  ▼.  Miethke, 
35  111.  App.  620  (1890) ;  Summerlin  v.  Caro- 
lina, etc.,  R.  Co.,  133  X.  C.  550,  45  S.  E.  898 
(1903) ;  3  Chamb.,  Ev.,  §  1820,  n.  11. 

54.  Leslie  v  Granite  K.  Co.,  172  lilaBS.  468, 
52  N".  E  542  { 1809) ;  Littlejohn  v.  Shaw,  159 
X.  Y.  188,  53  X.  E.  810  (1899).;  Daly  v.  Mil- 
waukee, 103  Wis.  588,  79  N.  W.  752  (1899) ; 
3  Chamb.,  Ev.,  §  1820,  n.  12.  Should  the  fact 
stated  in  the  act  of  reasoning  be  prohatively, 
rather  than  constituently,  relevant,  the  prob- 
ability of  its  being  admitted  is  greatly  in- 
creased. Ohio,  etc..  Torpedo  Co.  v  Fishbum, 
61  Ohio  St.  608,  56  X  E.  457  ( 1900) .  Where 
proof  of  the  res  gestae  is  by  the  use  of  circum- 
stantial evidence  it  will,  in  general,  be  as- 
sumed by  the  court  that  the  jury  are  capable 
of  drawing  all  necessary  inferences,  i^tna  L 
Ins  Co.  V.  Kaiser,  116  Ky  539,  74  S.  W.  203, 
24  Ky   L   Rep   2454  (1903). 

25.  Western  Union  Tel  Co.  v  Peagler,  163 
Ala.  38,  50  So  913  (1900) :  Johnson  v.  Wil- 
mington City  Ry    Co.,  7  Pen    (0eL).5,  76. 
Atl.  96  ( 1905) :  3  Chamb ,  Ev.,  §  1820,  n.  15. 

26.  People  v.  Monat,  200  X.  Y.  308,  93  N. 
E.  982  (1911) ;  State  v.  Bridgham,  61  Wfuh., 


18,  97  Pac.  1096;  3  Chamb.,  Ev.,  §  1820.  n. 
16.  COXTRA:  State  v.  Hyde,  234  Mo.  200, 
136  S.  W.  316  (1911) ;  Lemons  v.  Sute  (Tex. 
Cr   App.  1910),  128  S.  W.  416. 

27.  Sampson  v.  Hughes,  147  Cal.  62,  81  Pac. 
292  ( 1905 ) ;  City  of  Chicago  v.  France,  124 
111.  App.  648  (1906);  City  of  Grand  Rapids 
V.  Coit,  149  Mich.  668,  113  X.  W.  362,  14  De- 
troit Leg.  N.  555  (1907);  Winn  v.  Modern 
Woodmen  of  America,  138  Mo.  App.  701.  119 
S.  W.  536  (1909);  Zide  v.  Scheinberg,  114 
X.  Y.  Supp.  41  (1909) ;  Schultz  v.  Union  Ry 
Co.,  181  X.  Y.  33,  73  X.  E.  491  (1906); 
Fowler  v.  Delaplain,  79  Ohio  St.  279,  87  X.  E. 
260  (1909) ;  3  Chamb.,  Ev.,  §  1820,  n.  17. 

28.  3  Chamberlayne,  Evidence,  §§  1821, 
1822 

29.  Manayunk  Fifth  Mut.  Bldg.  Soc.  t. 
Holt,  184  Pa.  572,  39  Atl.  293  (1898) ;  Hank- 
witz  V.  Barrett,  143  Wis.  639,  128  X.  W.  430 
(1910)  ;  3  Chamb..  Ev..  §  1821.  n   1. 

80.  Supra,  §  671;  3  Chamb.,  Ev.,  §  1774. 

81.  Patrick  V  Howard,  47  Mich.  40,  10  N. 
W.  71  (1881) :  3  Chamb.,  Ev.,  §  1822. 

82.  3  Chamberlayne,  Evidence,  {§  1823- 
1826. 
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judge  will  require  that  it  be  proved  to  his  satisf  action  ^'  either  by  means  of  the 
statements  of  witnesses  testifying  in  open  court  or  by  the  relevant  assertions 
contained  in  documents,  i,e,,  directly  **  or  else  by  probative  facts,**  that  the 
proposed  witness  possesses  sufficient  knowledge  to  make  his  act  of  reasoning, 
inference,  conclusion  or  judgment,  helpful  to  the  jury.*^  The  mental  qualifica- 
tions of  the  witness  must  relate  to  the  precise  point  as  to  which  his  inference 
is  asked.  Adequate  knowledge  upon  other  heads  is  inunaterial.*^  This  proof 
of  a  qualification  is  usually  made  in  connection  with  the  examination-in- 
chief.*^     The  burden  of  showing  knowledge  rests  upon  the  proponent.*® 

Observation  and  Inference. —  Merely  showing  adequate  opportunities  for 
observation  is  no  longer  sufficients^  Mental  capacity  to  coordinate  these  ob- 
servations into  a  resultant  helpful  to  the  jury  must  also  be  shown.^^  Even 
association  with  a  given  trade  or  calling  is  not  adequate  to  enable  an  observer 
to  aid  the  jury  as  to  the  more  technical  aspects  of  a  special  pursuit.**^  A  fairly 
satisfactory  test  as  to  the  probative  value  of  any  inference  from  observation  is 
furnished  by  requiring  the  proposed  witness  to  state,  so  far  as  he  can,  the 
separate  phenomena  observed  by  him  and  used  as  constituting,  in  part  at  least, 
the  basis  of  his  inference.** 

Position  of  the  Witness. —  The  court  may  recognize  in  the  claim  of  the 
proposed  witness  to  the  possession  of  suitable  knowledge  prima  facie  proof** 


38.  Metropolitan  West  Side  El.  R.  Co.  t. 
DickeBBon,  161  lU.  22,  43  N.  fi.  706  (1896) ; 
Bowen  v.  Boston,  etc.,  R.  Co.,  179  Maes.  624, 
61  N.  E.  141  (1901) ;  Brunnemer  v.  Cook,  etc., 
Co.,  85  N.  Y.  Supp.  954,  89  App.  Div.  406 
(1903);  Allen's  Appeal,  99  Pa.  196,  44  Am. 
Rep.  101  0881) ;  3  Chamb.,  Ev.,  §  1823,  n.  1. 

84.  Chicago  City  R.  Co.  v  Handy,  208  111. 
81,  69  N.  E.  917  ( 1904) ;  Leopold  v.  Van  Kirk, 
29  Wis.  548  (1872);  3  Chamb.,  Et.,  §  1823, 
n.  2. 

S5.  Pennsylvania  R.  Co.  v.  Connell,  127  111. 
419,  20  N.  E.  89  (1889) ;  Wright  v.  Schnaier, 
70  N.  Y.  Supp  128,  35  Misc.  37  ( 1901 )  :  3 
Chamb.,  Ev.,  §  1823,  n.  3. 

86.  San  Diego  Land,  etc.,  Co.  v.  Xeale,  88 
CaL  50,  25  Pac.  977  (1891);  Zinn  v  Rice, 
161  Mass.  571,  37  K.  E.  747  (1894) :  Dooner 
V.  Delaware,  etc.,  Canal  Co.,  164  Pa.  17,  30 
Atl.  269  (1894) ;  3  Chamb.,  Ev,  §  1823,  n.  4. 

87.  Dore  v.  Babcock,  72  Conn.  408,  44  Atl. 
736  (1899). 

88.  Reed  v.  Drais,  67  Cal.  491,  8  Pac.  20 
(1885)  ;  Campbell  v.  Russell,  139  Mass.  278, 
1  N.  E.  345  (1885) ;  Haslam  v.  Adamn  Ex- 
press Co.,  6  Bosw.  (N.  Y.)  235  (1860);  3 
Chamb.,  Ev.,  §  1823,  n.  6. 

89.  Denver,  etc.,  R.  Co.  v.  Smock,  23  Colo. 
456,  48  Pac  681   (1697);  Pennsylvania  Co. 


V.  Swan,  37  111.  App.  83   (1890);  3  Chamb., 
Ev.,  §  1823,  n.  7. 

40.  Lincoln  v.  Barre,  5  C?ush.  (Mass.)  590 
(1850) ;  Page  v.  Parker,  40  N.  H.  47  (1860) ; 
State  V.  Barrett,  33  Or.  194,  54  Pac.  807 
(1898) ;  3  Chamb.,  Ev.,  1824,  n.  3. 

41.  Kirkpatriek  v.  Snyder,  33  Ind.  169 
(1870);  Webster  v.  White,  8  S.  D  479,  66 
N.  W.  1145  (1896);  3  Chamb.,  Ev.,  §  1824, 
n.  4. 

42.  Koecis  v.  State,  56  N.  J.  L.  44.  27  Atl. 
800  (1893).  Thus,  a  worker  in  soapstone  is 
not,  necessarily,  enabled  to  speak  authorita- 
tively as  to  the  art  of  mining  it  or  ss  to  the 
probable  results  of  given  operations.  Page  v. 
Parker,  40  N.  H.  47  (1860). 

48.  Chicago,  etc.,  R.  Co.  v,  Kern,  9  Ind. 
App.  505,  .36  N.  E.  381  (1893):  Sexton  v. 
North  Bridgewater,  116  Mass.  200  (1874); 
Rochester,  etc.,  R.  Co.  v.  Budlong,  6  How,  Pr. 
(N  Y.)  467  (1851);  3  Chamb.,  Ev.,  §  1824, 
n.  8. 

44.  Scandell  v.  Columbia  Const r.  Co.,  64 
N.  Y.  Supp.  232.  50  App.  Div.  612  (1900); 
State  V.  Wilcox,  132  N.  C.  1120.  44  8.  E.  625 
(1908).  A  witness  is  not  necessarily  quali- 
fied because  he  asserts  the  fact.  Staats  v. 
Hausling,  60  N.  Y.  Supp.  222,  22  Misc.  526 
( 1 898 ) .    On«  who  disclaims  qualification  does 
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of  qualifications,*'  pefrmittirig  the  adverse  party,  if  so  disposed,  to  cross-ex- 
amine on  the  point/^  In  any  ease,  the  judge,  in  order  to  admit  the  result  of 
a  mental  operation,  must  be  able  to  assume  that  it  was  made  by  one  who  pos- 
sesseil  adequate  data  upon  which  to  make  it  and  had  the  requisite  mental 
faculties  to  enable  him  to  reach  a  sound  conchision.^^  The  question  is  whether 
the  witness  has  shown  so  intimate  an  acquaintance  with  the  subject-matter  as 
to  enable  him  to  make  un  inference  which  would  be  helpful  to  the  jury.** 
"  Couits  cannot  establish  a  standard  by  which  to  measure  expert  witnesses. 
If  they  show  that  tln^y  have  practical  skill  or  scientific  knowledge  or  experience 
as  to  matters  under  investigation,  they  are  competent  to  testify."  *• 

§  683.  [Involution  of  Reasoning] ;  Ordi^ry  Observer.^*' —  In  case  of  the  ordi- 
nary observer,  ^11  that  need  to  be  shown  is  that  the  proposed  witness  has  had 
suitable  opportunities  for  observing  the  facts  which  he  proposes  to  state  **  and 
has  mentality  sutHcient  to  enable  him  to  coordinate,  his  impressions  into  a 
simple  act  of  direct  inference  in  a  rational  way.'*  A  mere  guess  will  not  be 
received."'^  If  the  jury  might  reasonably  act  upon  the  inference  which  the 
witness  j^tatcs  and  the  "  state  of  the  case  "  **  does  not  require  some  other  course 
the  tcstiniony  will  lie  received/*'*^  All  that  is  necessary  is  opportunity  to  ob- 
serve and  a  fair  average  intelligence.'®     But  such  a  witness  will  not  be  per- 


not  necessarily  fail  to  qualify.  Walker  v. 
Siott.  10  Kan  App.  4l:{.  61  Pac  1091  ( 1900)  ; 
Curu.  V  Willianis,  lO.')  Ma8s.  (>2  (lS70)i  3 
ChamI),  Kv.  §  18-25,  n   I. 

45.  Minnesota  Helt  >  Line  R.,  etc.,  Co.,  v. 
Gliiok.  45  Minn.  4(»3.  4S  N'.  W.  1!»4  (1S91); 
$ale  V  Eichberg,  105  Tenn.  333.  59  S.  W. 
1020   (1900)  ;  3  Chamb.,  Ev..  §  1825,  n.  2. 

46.  (ioodwine  v.  Evans.  134  Ind.  262,  33 
N.  E.  1031  (1802)  ;  Pennsylvania,  etc..  Canal 
Co  V  i;oUTt«.  2  Walk.  (Pa.)  482  (1881). 
It  is  a  matter  of  administration.  Finch  ▼. 
Oiiiajjo.  etc..  R.  Co.,  46  Minn.  250,  48  K.  W. 
915  (1891).  The  rule  apparently  is  other- 
wise in  Xew  York.  Walter  v.  Hangen,  75  N- 
y.  Supp  68.3,  71  App  Div.  40  (i902).  It 
would  tieem  to  be  a  matter  of  right.  Davfe  v. 
State,  35  Ind  496,  9  Am.  Rep  .760  (1871); 
Jaeckel  v  David,  69  N.  Y.  Supp.  998,  .34  Misc. 
791   (1J)01).     3  Chamb..  Ev,  §  1825.  n   3. 

47.  Campbell  v.  Cayey,  69  X.  Y;  Supp.  859, 
59  App.  Div.  621   (1901). 

The  province  of  an  expert  being  that  of 
pure  reasoning,  his  possession  of  the  faculty 
of  description  would  not  be  deemed  impor- 
tant. Smith  V.  Brooklyn,  52  N.  Y".  Supp. 
983,  32  .\pp.  Div.  257  (1898). 

48.  Lee  v.  Clute.  10  Xev    149   (1875). 

49.  Siou.x  City,  etc.,  U.  Co.  v.  Finlayson,  16 


Xeb.  578,  20  N.  W.  860,  49  Am.  Rep  724 
(1884).  Whether  the  jury  iiiiJl  credit  the 
testimony  it  for  them  to  say.  Com.  v.  Wil* 
liams,  ia3  Maaa.  62  ( 1870) ;  Gleckler  v. 
Slavens,  5  S;  D.  364,  59  X.  W.  323  (1894). 
The  matter  of  probative  force  is  entirely 
with  them  Jones  v.  Erie,  etc.,  R.  Co.,  151  Pa- 
30,  25  AU.  134,  31  Am.  St.  Rep.  722.  17  L. 
R.  A.  758  (1802). 

50.  3  Chamber layne.  Evidence,  §  1826. 

51.  May  v.  Bradlee.  127  Mass.  414  (1879) ; 
People  V.  Kinney,  124  Mich.  486.  83  X.  W 
147  (1900):  State  v.  Williamson.  106  Mo. 
162,  17  S.  W.  172  (1891);  Slocovich  v.  Ori- 
ent Mut.  Ins.  Co.,  108  X.  Y.  56,  14  N.  E.  802 
( 1888) ;  3  Chamb.,  Ev.,  §  1826,  n.  1. 

58.  Grand  Lodge  B.  of  R.  T.  v.  Randolph, 
186  III.  89,  57  N.  E.  882  O900) ;  Gilmore  ▼. 
Mittineague  Paper  Co..  169  Mass.  471,  48  X. 
E.  623  (1897 ) ;  Conrad  v.  Swanke,  80  Minn. 
48ft«  83  X.  W.  383:  11900);  Teerpeiining  ▼. 
Corn  Exch.  Ins.  Co..  43  X.  Y.  279  (1871): 
3  Chamb.,  Ev ,  §  1826.  n.  2. 

53.  Tllinois  Cent.  R.  Co.  v.  Behrens.  106  HI. 
App  471   (1002). 

54.  Supra,  $  654:  3  Chamb.,  Ev,  $  1742. 
56.  Goodwin  v.  SUte,  96  Ind.  55(>  (1884). 

•  56.  Chicago,  etc.,  R.   Oo.  ▼.   IngeriolU  9S 
111.  399  (1872). 
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mitted'to  testify  as  an  eiipert;  '^^  nor  can  hearsay  properly  be  used  as  consti- 
tuting part  of  the  basis  upon  vrhich  the  witness  purposes  to  testify.'*  The 
court  is  not  called  upon  to  pass  upon  the  qnaliticatiuns  of  an  ordinarj'  observer. 
The  question  is  oiw?  of  fact  and  eiiibodies  no  issue  as  to  technical  or  scientific 
training.'**  The  practice,  however,  is  to  do  so,  should  the  fact  to  be  stated 
contain  a  large  proportion  of  the  element  of  volitional  reasoning.**" 

SpecuiJ  Facilities  for  Observation. —  liesidence  in  a  given  community  or 
some  other  cii'cumstance  of  a  similar  nature  may  confer  special  opportunities 
for  ubsi-rvatioii  denied  to  observers  not  so  situated.***  Such  reasoning  is 
seldom  entirely  specific  to  the  facts  of  a  particular  case  and  more  completely 
resembles  a  coneiusiou.^^  Thus,  one  who  lives  on  a  stream  mav  be  able  to 
state  that  a  dam  across  it  has  been  raised  to  a  height  beyond  the  capacity  of 
the  water  course.*'^  lie  knows,  as  a  result  of  observation  and  experience, 
what  the  probable  etfect  of  a  serious  of  dry  seasons  would  be ;  ^^  in*  what  way 
use  may  properly  be  made  of  its  water  for  floating  logs ;  **^  whether  a  given 
freshet  is  greater,  in  any  I'espect,  than  those  which  have  come  in  former 
times;  ^*^  what  channel  a  stream  in  his  neighborhood  would  take  if  permitted  to 
do  so."*  He  may  be  competent  to  state  the  probability  of  being  able  to  locate  a 
given  object,  e.g./  a  human  bocjy,**®  within  its  waters ;  to  state  that  the  construc- 
tiim  of  a  railroad  embankment  •*  or  other  impediment  to  the  free  flow  of  the 
stream  had  caused  its  waters  to  set  back;  to  state  the  capacity  of  a  ceitain 
structure  to  pass  on  the  waters  of  a  particular  stream  when  in  a  given  condi- 
tion, as  that  of  freshet.*'*  Of  a  particular  dam,  he  may  have  knowledge  enough 
to  be  able  to  say  that  it  is  or  is  not  properly  constructed,''*  or  as  to  how  far 
back  it  will  cover  land  bv  the  waters  which  it  controls.'* 

§  684.  [Involution  of  Beasoning] ;  Skilled  Witness.'"* —  One  familiar  with  the 
facts  or  Hues  of  thought  known  to  those  engaged  in  a  particular  science,  trade 

57.  Cook   V.   Fuson,   66    fnd    521    (1879);  Rep   130  (1875) ;  Hot  Spr in jtb  Lumber  &  Mfg. 

Zachary  v.  Swanger,  1  Or.  02  (1853)  Co.  v.  Hevercomb,  110  Va.  240,  65  S.  E.  557 

98.  Soull  V.  Wallace.  15  8erjr    &  R.    (Pa.)  (1909). 

231    (1826):   Lester  v    Pittsford.  7   Vt.   158  B«.  Galveston,  etc.,  R.  Co.  v.  Daniels,  9  Tex. 

(1835).  Civ   App   253,  28  S.  W.  548.  711   (1894). 

SB.  Prentis  v    Bates,  93  Mich.  234,  53  N.  d7.  Winter  v  Fulstone,  20  Xev.  260,  21  Pac. 

W.  153.  17  L.  R.  A.  494  (1892).  201,  687   (1889). 

eo.  People  \\  Young,  151  K.  Y.  210,  45  K.  88.  Travelers*  Ins.  Co.  v.  Sheppard,  85  Ga. 

E.  460   (1896).  751,  12  S.  E.  18   (1890)    . 

61.  Cottrill  V.  Myrick.  12  Me.  222   (18.35)  ;  89.  Central  R.,  etc.,  Co.  v.  'r       -4  Oa.  351, 

Pettilione   v.   Smith,   37   Mich     579    (1877);  10  S.  E.  965  (1890);  3  aiaml...  Kv  .  §  1826a, 

Lincoln,  etc.,  R.   Co.  v.   Sutherland.  44   Xeb.  n.  9.               , 

526,  62   X.  W.  859    (1895)  :.  3  Chamh..  Ev.',  70.  McPherson  v.  St.  Louis,  etc.,  R.  Co.,  97 

§  1826a,  n.  1.  Mo.  253,  10  S.  W.  846  (1889). 


I  Infra,  §§  702:   3  Chamb.,  Ev.,  §§  2291  71.  Porter  v.  Pequonnoc  Mfg.  Co.,  avpra. 

et  teq.  72.  Walker    v.    Davis,    83    Mo.    App     374 


I  Porter  v   Pequonnoc  Mfg.  Co.,  17  Conn^  (1900) ;  3  Ctiamb.,  Ev.,  §  1826a,  n.  12. 

249(1845).  ,73,  3.  ChamberlaTne,   Evidence,    §§    1827- 

84.  Pettilwne  V.Smith., «ipra.            .    \  1829.    ,  . 

85.  Dean  v.  McLean,  48  Vt.  412,  21  Am. 
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qx-qs^iSgWi  within  the  scope  of  common  knowledge  may  well  be  tenned  a 
ejtiiled'wit^^s.^*  He  may  testify  equally  well,  under  proper  conditions,  to 
an  in^evrencej  conclusion,  or  judgment.  The  skilled  witness  is  allowed  to  draw 
t^chAiciil  ^d  scientific  deductions  or  conclusions  from  the  existence  of  a  state 
of.  phei]|om<3na  in  which  a  question  of  science  or  art  is  presented.  When  thus 
acting,  he  is  spoken  of  as  a  Skilled  Observer.^^  That  ^vhich  he  contributes  to 
the  cause.ol  justice  may  be  an  act  of  pure  reasoning,  passing  upon  facts  as- 
sumed tOi  be  true  and  submitted  to  the  intelligence  of  the  witness  in  the  form 
of  a  so  called  hypothetical  question.^^  Under  these  circumstances,  the  skilled 
witness  (becomes  an  Expert.'''' 

Who  are  Hkilled  Witneases, —  If  the  inquiry  relate  to  any  form  of  human 
activity,  which  embodies  a  knowledge  denied  to  other  men,  not  shared  by  men  in 
g^eral^;  or  oreates  special  powers,  the  topic  is  one  for  the  reasoning  of  the 
skilled. witness. ^^  A  little  experience,  in  a  casual  way,  may  not  suffice  to  en- 
title a  wU|i.eB0  to  be  heai^d  as  one  who  possesses  skill  on  the  subject.^*  In  the 
aame  way,  a, witness  may  be  rejected  if  he  shows  ignorance  of  some  fact  material 
to  giving  .^elpful  testimony.^  In  practical  questions,  experience  which  im- 
plies., time,  is  indispensable.®^  The  extent  of  qualification  required  in  a 
skilled  witness  must  be  commensurate  to  the  specialized  nature  of  the  infer^ 
ence  which  the  witness  offers  to  state.  With  the  commonly  known  facts  of 
any  particular  form  of  human  activity,  the  special  knowledge®^  of  the  craft,  it 
m^y  practically  be  assumed  that  any  member  of  it  is  familiar. ^^  Xo  rule 
requires^ that. the  witness  should  be  a  member  of  the  special  trade  or  calling  to 
which  .his  reasoning  relates.®^  Nor  can  any  assimiption  fairly  be  made  that  a 
witness  is  skilled  or  experienced  in  a  particular  trade  or  calling  merely  be- 
cause the  one  in  which  he  is  actually  engaged  is  so  connected  with  the  former 
that  knowledge  and  experience  acquired  in  it  would  be  helpful  to  him  in  his 
own  business.®*     It  is  for  the  presiding  judge  to  decide  as  to  whether  a  wit- 

.    74.  Peop'fe  v.  Temperle,  94  Cal.  45,  29  Pac.  Ill,  54  K.  E.  400  (1899) ;  Hall  v.  Murdock, 

709  (1892);  BosweH  V.  State,  114  Ga.  40,  39  114    Mich.   2.33,   72    N.    W.    150    (1897);    3 

S.  ^.  897   (1901) ;  Siebert  v.  People,  143  111.  Chamb.,  Ev.,  §  182S,  n.  3. 

571,  32;^.  'E!  431  (1892) ;  Emerson  v.  Lowell  7«.  Broquet  v.  Tripp,  36  Kan.  700,  14  Pac. 

Gaslight.  Co.,  6  Allen    (Mass.)    146,  83  Am.  227  (1887). 

Dec.  621  (1863) ;  Piehl  v.  Albany  K.  Co.,  162  80.  Stevens  v.  Minneapolis,  42  Minn.  136, 

N,  Y,  617,  57  N.  E.  1122   (1900);  Xoons  v.  43  N.  W.  842   (1889). 

SUte,   36  HHlxo   St.    195    (1880) ;    Fraim  ▼.  81.  Otey  v.  Hoyt,  47  X.  C.  70  n8.'>4). 

Nat.  F.  Ins.  Co.,  170  Pa.   151,  32  Atl.  613,  82.  Bupra,  §§  375  et  8eq.;  1  Chamb.,  Ev., 

50  Am.  St  Rep.  753  (1895) ;  3  Chamb.,  Ev.,  §§  870  et  »eq. 

§1827,  n.  1.  88.  Siehert  v.  People,  9upra:  Hardiman  v. 

.   75.  Intra,  ^§  713  ei  9eq.;  3  Chamb.,  Ev.,  Brown,  162  Mass.  585.  39  N.  E.  192  (1894); 

§§  1947  et  seq.      '  Lowe  v.  State,  118  Wis.  641.  96  N.  W.  417 

76.  /n/ro,  §^  816  ei  seq.;  3  Chamb.,  Ev.,  (1903) ;  3  Chamb.,  Ev.,  §  1828.  n.  10. 

|t  kitl  et  seq,  84.  (?hristman  v.  Pearson,  100  Iowa  634,  69 

77.  dnly  'skill^  witnesses  may  testify  as      X.  W.  1055  (1897) :  Van  Deusen  v.  Tonn^.  2 
ei:perts.,      '  Barb.    (X    T.)   9   (1858);  3  Chamb.,  £y.,  § 

7iB.  Isenhoiif  v.  State.  157  Ind.  517,  62  X.      1828,  n.  11. 
B.  40  (1902) ;  Childs  ▼.  OXeary,  174  Mass.         95.  People  v.  Millard,  53  Mich.  63,  18  K. 
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11688  who  undertakes  to  state  special  knowledge  shall  be  regarded  agr- qualified 

to  do  80.^ 

§  685.  [InTOlntion  of  Rcaioning] ;  Conolniioni  and  Tndgment  of  Skilled  Wit- 
ness.^^ —  A  skilled  witness  should  be  able  so  understandingly  to  observe  the 
phenomena  in  all  relevant  relations  and  so  possessed  of  mental  traiuiug  and 
experience  as  to  enable  him  to  coordinate  these  phenomena  into  a  result  which 
the  jury  may  reasonably  adopt  as  their  own.^^  The  court  is  wamuited  in  in- 
sisting, so  far  as  consistent  with  a  reasonable  opportunity  to  prove  one«  case^ 
that  the  skilled  witness  who  undertakes  to  testify  as  an  expert  should  <  be  af* 
finnatively  shown  to  be  one  whose  reasoning,  coupted  with  teclmieai  experi-^ 
ence,  may  guide  that  of  a  jury  to  a  sound  conclusicm.^^  '*  The  rvalue  of  the 
expert  testimony.  •  .  .  depends  largely  on  the  extent  of  the  experience  lOr 
study  of  the  witness.  The  greater  the  experience  or  knowledge,-  }^e  greater 
is  the  value  of  the  opinion  resting  upon  it."  ^  The  real  question  is,  as  ^has 
been  said,  as  to  whether  the  training,  experience,  reading  or  other  (jualifiqa- 
tions  of  the  witness  are  sufficient  in  the  opinion  of  the  court  to  make  hiaiinfer- 
ence,  conclusion  or  judgment,  helpful  to  the  jury  in  respect  to  the  stfbject-mat* 
ter  as  to  which  he  proposes  to  tesify.**  To  render  the  opiuion  of  a  hbn-expert 
admissible,  the  facts  upon  which  the  witness  is  called  upon  to  exprie;j98  his 
opinion  must  be  such  as  men  in  general  are  capable  of  understanding.^^  Noth- 
ing could  well  be  better  settled  than  that  a  skilled  witness  may  be  'coihpetent 
to  testify  as  an  expert  although  his  knowledge  on  the  subject  is  based  entirely 
upon  his  reading.^'  Such  a  course  assumes  that  the  reading  is  digested  and 
harmonized  into  the  general  experience  of  the  witness  and  that  the  latter  has 
found  nothing  to  oppose  to  the  propositions  gained  by  his  reading.^;*  .  ^l^lj  ^fltiuat 
have  enabled  him  to  form  a  reasonable  conclusion  for  himself.*^ 

S  686.  [InTolntion  of  Beasoning] ;  Judge  as  Tribunal  of  Fact.^^^ —  The  admin- 
istration of  the  court  is  greatly  modified  when  the  judge  himself  sits  for  the 


W.   562    (1884);    Piebl   v.    Albany   R.    Co., 
•upra;  3  Chamb.,  Ey.,  §  1828,  n.  12. 

86.  Osborne  v.  Troup,  60  Conn.  485,  23  Atl. 
157  (1891):  Baxter  v.  Chicago,  etc.,  R.  Co., 
104  Wis.  307,  80  N.  W.  644   (1899). 

87.  3  Chamberlayne,  Evidence,  §§  1830- 
1832. 

88.  Zinn  v.  Rice,  161  Mass.  571,  37  N.  E. 
747  (1894);  Evans  v.  People,  12  Mich.  27 
(1863) ;  Pfau  v.  Alteria,  52  N.  Y.  Supp.  88, 
23  Misc.  693  (1898) ;  3  Chamb.,  Ev.,  §  1829, 
n.  3. 

89.  National  Gas  Light,  etc.,  Co.  v.  Miethke, 
35  111.  App.  629  (1890);  Boston,  etc.,  R. 
Corp.  ▼.  OM  Colony,  etc.,  R.  Corp.,  3  Allen 
(Mass.)  142  (1861);  Ferguson  v.  Hubbell, 
97  X.  T.  507,  49  Am.  Rep.  544  (1S84);  3 
Chamb.,  Ev.,  §  1830,  n.  2. 


90.  Wells  V.  Leek,  151  Pa.  431,  25  Atl.  101 
(1892). 

91.  O'Rourke  v.  Sproul,  147  111.  App.  609 
(1909) ;  Spino  v.  Butler  Bros.,  113  Minn.  326, 
129  N.  W.  690  (1911);  State  v.  Bell,  212 
Mo.  Ill,  111  S.  W.  24  (1908) ;  3  Chamb.,  Ev., 
§  1831,  n.  5. 

«l.  Combs  V.  Lake,  91  Ark.  128,  120  S.  W. 
977  (1909) ;  3  Chamb.,  Ev.,  §  1831,  n.  6. 

OS.  Jackson  v.  Boone,  9  Ga.  662,  20  S.  E. 
46  (1894)  ;  Brown  v.  Marshall,  47  Mich.  576, 
11  N.  W.  392.  (1882) ;  3  Chamb.,  Ev.,  §  1832, 
n.  1. 

94.  Carter  v.  State,  2  Ind.  617  (1851); 
State  V.  Hinkle,  6  Iowa  380  (1858). 

95.  People  v.  Thacker,  108  Mich.  652,  66 
Ni  W.  562  (1896). 


§.  -687 
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tarial  of  questions,  of  factj  wliere^  as  ill  case  oi  maritime  or  admiralty,  .^au^os,  the 
court  is  usually,  in  a  greater  or  less  degree,  skilled  in  the  subject-matter,  imder 
consideratipn.**^  Wide  latitude  will  be  ,accojdipglj: /aoa^ejedtimj  both.in  re- 
gard to  accepting  or  "rejecting  witnesses  of  this  class.  It  has  even  been  held 
that  the  ruling  of  a  trial  judge  upon  the  matter  of  qualification  of  a  skilled 
witness  is  not  open  to  review.®^     This,  however,  is  not  generallv  conceded.^^ 

%  687.  [Involution  of  Seafloning^] ;.  Aotioajof  Appellate  Oofiirti.i —  An  appellate 
court  will  not,  as  a  rule,  reverse  the  action  of  the  judge  presiding  at  the  trial 
in  respect  to  the* admission  of  opinion  evidence,  provided  that  he  has  acted 
reasonably.^  That  the  appellate  tribunal  itself  woutd  have  acted  to  a  different 
effect  furnishes  no  ground  for  reversing  the  ofiginid  rulin^.^  Action  which  is 
clearly  unreasonable  will,  as  a  matter  of'  cmirtie,'  he  reversed.'*  In  several 
states,  to  secure  reversal,  prejudice,  as*  well  a'ft  error,  must- be  aflirmatively 
shown**^ 


96.  3  Chamberlayne,  Evidence,  ^  1833. 

97.  The  Attila,  ^  Que()M  340  0^9 M  Bkr- 
num  Y.  Bridges,  SI  Cal.  004,.  22  Pap^  024 
(1SS9)  ;  Hunt  v.  Trusts  and  Guarantee  .Co., 
41  Can.  L.  J.  653  (1905). 

99.  Dole  V.  Johnson,  50  X.  H.  452  (1870) ; 
State  V.  Murray,  U  Or.  4l3v  5.<Pa&  56 
(1884) ;  3  Chamb.,  Ev.,  §  1833,  n.  ?. 

99.  Wiggins  v.  Wallace,  19  Barb.  (N.  Y.) 
338   (1855). 

1.  3  Chamberlayne,  Evidence.  $  1834. 

2.  People  V.  McCarthy,  115  Cai.  25G,  46 
Pac.  1073  (1896) ;  Buckeye  Mfg.  Co.  v.  W^ool- 
ley  Foundry,  etc..  Works,  26  Ind.  App.  7,  58 


N*.  E.  1069  (1900)  ;  Perkins  v.  Stickney,  132 
Maafl.  217  (1882) ;  W'Oodworth  v.  Brooklyn 
EL  K.  Co.,  48  N.  Y..8upp..8Q,  2t  App.  Div. 
501  (1897);  Citizens'  Electric  Ry.,  etc.,  Co. 
V.  Bell,  26  Ohio  Cir.  Ct.  R.  691  (1903);  3 
Chamb.,  Ev.,  §  1834,  n.  1. 

8.  People  T.  GoldMwiDTthy,  130  Cal.  600,  62 
Pat  1074   (1900). 

4.  Fayette  v,  Chesterville,  77  Me*  28,  52 
Am.  hep.  741  (I88.i)';  Hawks  v.  Charlemont, 
110  Maes.  110  (1«75) ;  3  Chamb.,  Kr.,  §  1834, 
n.  4. 

5.  Powers  v.  McKenzie,  90  Tenn.  167,  16 
S.  W.  559   ( 1891 ) . 
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CHAPTER  XXVn. 
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INFERENCE  FROM  SENSATION;  ORDINARY  OBSERVER. 

* 

Inference  from  sensation;  ordirUi}ry  obserter;  famiiiar  physical  objects,  688. 

Xegative  inferences,  6S1). 

Instinctive  inferences,  6i)0. 

Reasoned  inferences,  ^691.,  ;     :   i  .  .   ;  •     ;     ' 

Conditions  of  admissibility  oj  inffiren^es  from  observaiion,  692.. 

Physical  in f erf nces;  body,  6^S. 

cond'Uqt,  l>U4.  .    •  V' 

identities  and  correspondences,  695,  ,  ^ 

AoM'  /ar  reasaned  inference  i^.esseniial,  ^86..  . 
circumstaniial  evidence,.  ^9%.      : 
intoxicafionj,  608.  .  . 

physical  condition  of  inanirnate.  objects,.  699. 
Physiological  inferences^  700, 
Psychological  inferences,  701. 

insanity;  ordinary  observer  rejected ;  Massachusetts  rule,  702. 
rii/c  in  A^ett?  yori,  703. 
ordinary  observer  admitted,  704. 

qualification  of  ability  to  state  details  of  phenomenon,  705, 
qualifiaition  of  miitahh  opportunities  for  observation,  706, 
qitalificniion  6f  ability  to  coordinate  phenomena,  707. 
judicial  estimates  as  to  probative  force,  708. 
skilled  observer,  709. 
subscribing  witness,  710. 
objective  mental  states,  711,         '  '  .  • 

inference  rejected,  712. 

r  ^ 

§  688.  Inference  From  Seatation;  Ordinary  Obflerrer;  Familiar  Fkytioal  Ob- 
jects.^—  Every  act  of  obser\'ation  carries  a  certain  degree  of  inference,  in- 
stantly fusing,  as  it  we^e,  a  series  of  sense  impressions  into  a  mental  concept 
of  an  observed  object.  In  no  other  way  can  any  fact,  however  simple,  be  per- 
ceived. The  resnlt  in  evidence  is  simply  the  statement  of  a  fact.^  As  facts 
become  more  complex,  more  compduud,^  the  proportion  of  reasoninj^,  almost  of 
necessity,  grows  greater.     So  intin;iate,  in  many  cases^  is  the  blending,  that 

1.  3  ChamberlajTie,  .  Evidence,  §§  1836- .  8.  S^pra,  §§  !?8,  32;  1  Chamb.,  Ev.,  §§  44, 
1839.  '  ..       ,  .      40.  .  .'"../'''.'.. 

a.  3  Chamb.,  Fv.,  §  1836,  and!  notes. 
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the  court  is  compelled  to  accept  or  reject  the  whole,  despairing  of  success  in 
separation.^  Such  is  the  perception  by  the  ordinary  observer  of  a  common- 
place object  familiar  to  him.  In  all  cases  where  the  positive  perception  of  a 
familiar  object  is  in  full  accordance  with  human  experience  the  statement  is 
readily  received  as  one  of  fact.^  The  mere  act  of  naming  implies  a  certain 
amount  of  inference,  an  explanation,  a  theory,  of  the  actual  sense  impressions,* 
which  is,  as  it  were,  simply  drawing  upon  the  common  stock  of  knowledge.^ 
The  familiar  object  recognized  or  named  by  the  witness  may  be  a  solid  **  or 
in  the  form  of  a  liquid,*  and  may  equally  well  constitute  the  subject  of  an 
intuitive  inference. 

§  689.  Hegative  Inferences. i»—  Should  it  be  established  to  the  satisfaction 
of  the  presiding  judge,  either  by  direct  **  or  circumstantial  evidence,**  that  a 
witness  had  such  opportunities  of  observation  that,  had  a  certain  fact  oc- 
curred, he  could  not  have  failed  to  observe  ft,  he  may  be  permitted  to  state  that 
it  did  not  occur.  *^  Such  a  witness  may  testify,  in  his  own  behalf,  as  to  the 
probability  ^*  that  a  given  scene  was  presented  and  he  have  failed  to  see  it ;  ^* 
or  that  the  particular  sound  should  have  been  made  and  he  not  have  heard 
it**  Where  the  facts  attending  the  nonobservation  of  the  witness  can  be  fully 
and  adequately  placed  before  the  jury,  a  presiding  judge  is  well  warranted  in 
rejecting  the  inference,**  either  in  civil  ***  or  on  criminal  **  proceedings. 


4.  Auberle  v.  McKeesport,  179  Pa.  321,  36 
Atl.  212  (1897) ;  3  Chamb.,  Ev.,  §  1837.  n.  2. 

5.  Hanna  v.  Barker.  6  Colo.  303  (1882); 
Graham  v.  Pennsylvania  Co.,  139  Pa.  140,  21 
Atl.  161,  12  L.  R.  A.  293  (1891) ;  3  Chamb.. 
£y.,  §  1838,  n.  1. 

6.  Morris  v.  State,  124  Ala.  44,  27  So.  336 
(1900). 

7.  Turner  y  State,  114  Qa.  421.  40  S.  E. 
308  ( 1901 ) ;  Robinson  ▼.  Fitchburg,  etc.,  R. 
Co.,  7  Gray  (Mass.)  92  (1856);  ShefMird  v. 
Metropolitan  El.  R.  Co.,  62  N.  Y.  Supp.  977. 
48  App.  Div.  492  (1900),  ard  169  N.  Y.  160, 
62  N.  E  151  (1901) ;  3  Chamb.,  Ev.,  §  1838, 
B.  3. 

8.  Com.  V.  Dorsey,  103  Mass.  412  (1869) 
(hair) ;  Currier  v.  Boston,  etc.,  K.  Co.,  34  N. 

H.  498  ( 1857 )  ( hard-pan ) . 

9.  Thus,  an  observer  may  state  that  a  ^ven 
article  perceived  by  his  senses  was  alcohol, 
Sebastion  v.  f^tate,  44  Tex.  Cr.  608,  72  S.  W. 
849  (1903) ;  blood.  People  ▼.  Loui  Tung.  00 
C»l.  877.  27  Pac.  295  (1801) ;  Com.  ▼.  Sturti- 
vant,  117  Mass.  122,  19  Am.  Rep.  401  (1875) ; 
People  v.  Burgess,  153  N.  Y.  661,  47  N.  B. 
889  (1897);  3  Chamb.,  Ev.,  §  1839,  n.  2; 
ehloroform.  Miller  v.  State  (Tex.  Cr.  App.), 
50  S.  W.  704  (1899) ;  gm,  Com.  ▼.  Timothy,  8 


Gray  (Mass.)  480  (1857);  lager  beer.  Com. 
V.  Moinehan,  140  Mass.  463,  5  X.  E.  250 
(1886);  tDhiekey,  ManichaU  v.  T.AUghran.  47 
111,  App.  29  (1893) ;  People  v.  Marx,  112  N. 
Y.  Supp.  1011,  128  App.  Div.  828  (1008)  :  or 
other  intoxicating  liquor. 

10.  3  Chamberlayne,  Evidence,  $  600. 

11.  Com.  V.  Cooley,  6  Gray    (Mass.)    350 
(1856). 

12.  State  V.  Kidd.  80  Iowa  54,  56  N.  W. 
263  (1803). 

18.  Maynard  v.  People.  135  111.  416.  25  N. 
E.  740  ( 1800)  ;  E.  T.  &  H.  K.  Ide  v.  Boston 
ft  M.  R.  R..  83  Vt.  66.  74  Atl.  401  (1900)  ; 
3  Chamb.,  Ev.,  §  1842,  n.  4. 

14.  Pittsburgh,  etc..  R.  Co.  v.  Story.  104 
111.  App.  1.32  (1002). 

16.  Territory  v.  Clayton.  8  Mont.  I,  19 
Pac.  293  (1888)  ;  3  Chamb.,  Ev..  §  1842.  n.  6. 

16.  Crane  v.  Michigan  Cent.  R.  Co.,  107 
Mich.  511,  65  N.  W.  527  (1895);  Casey  ▼. 
New  Yorlc  Cent.,  etc,  R.  Co.,  6  Abb.  X.  Cas. 
(N.  Y.)  104  (1879) ;  3  Chamb.,  Ev.,  §  1842. 
n.  7. 

17.  Com.  ▼.  Cooley,  aupra. 

18.  Marcott  v.  Marquette,  etc..  R.  Co..  49 
Mich.  99,  13  N.  W.  374  (1882) :  Lunansky  t. 
Hamburg- American  Packet  Co.,  94  N.  Y.  Supp. 
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§  680.  InftinotiTe  Inf erenoes.^^---  \\rhere  the  facts  are  few  and  simple  and 
the  mental  result  deduced  from  their  existence  one  as  to  which  men  could  not 
reasonably  differ,  the  inference  will  be  received,  almost  as  a  matter  of  course. 
Though  a  line  between  the  two,  intuitive  infei-ences  and  necessary  conclusions, 
is  frequently  confused,  and  though  at  times  it  is  confessedly  difficult  to  trace  it. 
Id  the  results  arrived  at  administration  has  conlidence.^^  So  long  as  the 
content  of  reasoning  is  still  comparatively  slight  the  8tat<emeut  of  a  witness  as 
to  the  result  of  his  observation  may  continue  practically  one  of  fact,  although, 
perhaps,  somewhat  complicated.^*  Should  a  new  fact  be  evolved,  entirely 
distinct  from  itS  constituting  facts,  by  means  of  an  act  of  reasoning,  e.g.,  where 
one  who  has  examined  a  complicated  set  of  books  of  account  reaches  a  certain 
mental  result  from  their  perusal,*^  a  different  administrative  situation  is  pre- 
sented. Where  a  number  of  component  details  of  observation  are  appre- 
hended by  a  single  act  of  consciousness,  and  immediately  reduced  by  the  in- 
tuitive action  of  the  mind  to  a  familiar  designation,  such  a  result  is  termed  a 
^collective  fact,"  and,  as  a  rule,  is  admitted.**  Where  the  statement  of  an 
inference  is  not  a  shorthand  method  of  summarizing  collective  facts  it  may  be 
rejected.***  Conduct  may  be  summarized  as  well  as  other  natural  phenomena, 
and  a  statement  of  the  conclusions  reached  will  be  received  as  a  fact.*®  Where 
the  element  of  inference  assumes  considerable  proportions*^  or  the  statement 


557  (1905).  But  see  City  of  Chicago  v.  Mur- 
doch, 212  111.  9,  72  N.  k  46  (1904):  Ren- 
*haw  V.  Dignan,  128  Iowa  722,  105  X.  W.  209 
(190o) ;  3  Chamb.,  Ev.,  §  1842,  n.  9. 

19.  Boiling  V.  State,  54  Ark.  588,  1^  S.  W. 
658  (1801). 

90.  3  Chamberlayne,  Evidence,  §§  1840, 
1841. 

81.  Aurora,  E.  &  C.  Ry.  Co.  v.  Gary,  123 
III.  App.  163  (1905);  Stone  v.  Stone,  191 
Ma«8.  371,  77  N.  E.  845  (1906);  People  v. 
Woodbury,  123  N.  Y.  Supp.  592,  67  Misc. 
481  (1910);  3  Chamb.,  Ev.,  §  1840,  n.  7. 
Witness  may  be  asked  whether  hold  of  de- 
ceased and  prisoner  was  friendly  or  un- 
friendly.   See  note.  Bender  ed.,  14  N.  Y.  561. 

tt.  Southern  Cotton  Oil  Co.  v.  Wallace 
(Tex.  Civ.  App.  1899),  64  S.  W.  638:  Bird 
T  St.  Mark's  Church,  62  Iowa  567,  17  N.  W. 
747  (1883);  Evans  v.  People,  12  Mich.  27 
(1863);  see  also,  3  Chamb.,  Ev.,  §  1841,  nn. 
5,  6.  7,  8. 

SS.  Volnmlnous  records. —  Should  the  books 
of  account,  papers,  or  other  documents  sub- 
mitted to  a  jury  be  too  voluminous  to  admit 
of  separate  presentatiop,  abstracts,  calcula- 
tions or  summaries  prepared  in  advance  may 
be  submitted,  together  with  the  originals,  to 


the  tribunal.  Frick  v.  Kabaker,  116  Iowa 
494,  90  N.  W.  498  (1902);  State  v.  Clem- 
ents, 82  Minn.  434,  85  N.  W.  229  (1901); 
Howard  v.  McDonough,  77  N.  Y.  692  (1879)  ; 
3  Chamb.,  Ev.,  §  1841,  n.  9. 

84.  Louisville  &  N.  R.  Co.  v.  Elliott,  166 
Ala.  419,  52  So.  28  (1910) ;  Winslow  v.  Glen- 
dale  Light  &  Power  Co.,  12  Cal.  App.  530, 
107  Pac.  1020  (1910);  Gagnon  v.  Sperry  & 
Hutchinson  Co.,  206  Mass.  547,  92  N.  E.  761 
(1910);  Sturgis  v.  Fifth  Avenue  Coach  Co., 
107  N.  Y.  Supp.  270,  122  App.  Div.  658 
(1907) ;  3  Chamb.,  Ev.,  §  1841,  n.  11. 

25.  Gress  Lumber  Co.  v.  Georgia  Pine  Shin- 
gle Co.,  120  Ga.  751,  48  S.  E.  115  (1904); 
United  Press  v.  A.  S.  Abell  Co.,  178  N.  Y. 
678,  70  N.  E.  UIO  (1904);  3  Chamb.,  Ev., 
§  1841,  n.  12. 

26.  Thus,  that  a  given  person  operated  a 
poolroom,  Bailey  v.  State,  160  Ala.  119,  49 
So.  754  (1909);  "was  managing  a  place,'' 
Green  v.  State,  56  Tex.  Cr.  191,  120  S.  W.  425 
(1909);  or  the  like,  Crowell  v.  State,  56 
Tex.  Cr.  480.  126  R.  W.  897  (1909),  is  merely 
a  syncopated  or  shorthand  method  of  summar- 
izing a  number  of  obvious  subsidiary  facts. 

27.  Williana  ▼.  State  (Tex.  Cr.  App.  1908), 
114  S.  W.  802. 
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relates  to  the  existence  of  a  fact  jnaterial  in  the  case^^  or  is  an  irbelevant  one,'* 
the  e\  idence  mav  be  excluded. 

§  691.  Bea^ned  Inferences.^ — Keasoned  inferences  are  a  rather  undefined 
and  perhaps  undetinable  species  of  mental  act  in  which  the  proportion  of  in- 
ference is  low  as  compai'ed  to  that  of  observation  and  which  stretches  from 
intuitive  inferences  on  the  one  hand  to  conclusions^*  on  the  other.  Thus,  a 
witness  may  <jjo  bt\vonJ  the  intuitive  mental  reaction  implied  in  naming  au 
object  and  may  describe  its  form.'^  He  may  give  its  color,^^  freshness,'"*  loca- 
tion '^^  and  the  like.'***  He  may,  in  like  manner,  state  the  strength  '^  and  other 
salient  ({ualities  of  the  material  objects  as. these  are  presented  by  sense  per- 
cption.'"^^  A  witness  will  be  pennitted  to  give  simple  inferences  as  to  the  state 
of  his  owu  consciousness,  Lo.,  to  state  subjective  conditions.  Thus,  a  witness 
may  declare  as  to  his  own  physical  health  '*^  or  mental  ^tate."*"  The  existence  of 
a  relevant  state  of  mind  may  even  be  a  proper  subject  for  cross-examination.*^ 
A  witness  may  declare  as  tp  his  financial  condition. ^'"^  One  who  is  in  pain  may 
state  its  existence.*'^  He  may  properly  assert  the  symptoms  which  his  injury 
produces/^  and  the  results  observed  by  him.  in  his  own  person  flowing  from 
certain  iujuries,^^*  and  the  result  upon  his  health  of  a  particular  cause. ^*^  He 
may  dec^lare  whether  he  has  been  permanently  injured,^ ^  so  far  as  this  is  a 
matter  of  fact.  One  who  lias  had  reasonably  adequate  opportunities  for  ob- 
servation mav  be  allowed  to  state  the  inference  which  he  has  formed  from 


28.  People  V.  Meert.  l.>7  Mich  03.  121  \. 
W.  318   (1909);  3  Chamb..  Ev.,  l«41a,  n.  5. 

29.  State  v.  Churehill,  52  Wash.  210,  100 
Pac.  300  (1009). 

30.  3  Chambei-layne,  Evidence,  §§  1843, 
1844. 

81.  Infra.  §§  792  et  aeq.;  3  Chamb.,  Ev., 
§§  2291  et  aeq. 

32.  Morisette  v.  Cana4ian  Pac.  R.  Co.,  76 
Vt  267.  56  Atl.  1102  (1904). 

S3.  State  v  Buchler,  103  Mo.  203.  15  S.  W. 
331   (1891). 

34.  People  v.  Loui  Tung.  90  Cal.  377.  27 
Pac.  294  (1«91)  :  3  Chamb.,  Ev.,  §  1843,  n.  4, 

35.  Carter  v.  Clark,  93  Me.  225,  42  Atl.  398 
(1898). 

36.  Currier  v.  Boston,  etc.,  R.  Co.,  34  N.  H. 
498  (1857). 

37.  Gerblflr  v.  Xew  York,  etc.,  R.  Co.,  27 
N    Y.  Supp   594  (1804). 

38.  Marschall  v.  lauf;;hran,  47  111.  App.  29 
(1892). 

89.  Roche  v.  Redinsrton.  125  Cal.  174.  57 
Pac.  890  (1899):  T.indley  v.  Detroit.  131 
Mioh  8.  90  V.  VV.  665'M0b2)  :  Cass  v.  fliird 
Ave.  R.  Co..  47  X  Y.  Supp  356.  20  App.  DiVi 
591    (1897)  :  3  Chamb.,  Ev..  §  1843,  n.  9. 


40.  Casey  v.  Chicago  City  Ry.  Co.,  237  Til. 
140,  86  N.  E.  606  (1908);  Bayliss  r.  Cock- 
roft,  84  N.  Y.  363  (1880)  :  Grever  v.  Taylor. 
53  Ohio  St.  621,  42  N.  E.  829  (1895)  :  Frame 
V.  William  Penn  Coal  Co.,  97  Pa.  309  (1881) : 
3  Chamb.,  Ev.,  §  1843,  n.  10. 

41.  Carey  v.  Moore,  119  Ga.  92,  46  S.  E. 
998  ( 1903) ;  Boyd  v.  New  York  Security,  etc., 
Co.,  176  N.  Y.  5.56,  618,  68  N.  E.  1014 
(1003)  ;  Holtz  V.  State,  76  Wis.  99.  44  X.  W. 
1107  (1890)  :  3  Chamb.,  Ev.,  $  1843,  n.  11. 

42.  Chenault  v.  Walker,  14  Ala.  151  (184«). 

43.  North  Chicago  St.  R.  Co.  v.  Cook,  145 
111.  551,  33  y.  E.  958  (1893). 

44.  Chicago,  etc.,  R.  Co.  v.  Lambert.  119 
111.  265.  10  N.  E.  219  (1887). 

45.  Lombard,  etc..  Pass.  R.  Co.  ▼.  Chris- 
tian, 124  Pa.  114.  16  Atl.  «2«  (1889). 

46.  Monongahela  Water  Co.  ▼.  Stewartson. 
96  Pa.  436  (1880). 

47.  Baltimore,  etc..  Turnpike  Co.  t.  Cassell. 
66  Md.  419,  7  Ati.  805,  59  Am.  Rep.  17S 
(1887)  :  Pfau  v.  Alteria,  52  K.  Y.  Siipp  88, 
23  Misc.  693  (1898) ;  3  Chamb.,  ,Ev..  §  1843. 
n.  19. 
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the  appearances  presented  by  a  given  individual  as  to  iiis  financial  oondition/^ 
as  that  he  appears  to  him  to  be  destitute/^  in  need  of  assistance,^^  or  insolv- 
ent,** or,  on  the  other  hand,  solvent.?^  lie  ma^'  be  permitted  to  state,  from 
personal  knowledge,^^  bis  estimate  as  to  tbe  amount  of  income  enjoyed  by  a 
man  whom  he  mentions. ^^  A  witness  who  shall  have  shovi'n  qualities  fitting 
him  to  do  so  may  state  the  moral  or  aesthetic  aspect  of  the  phenomena  as  the 
latter  affect  his  mind.  He  may  declare  whether  a'  certain  appearance  ob* 
served  by  him  is  pleasing,^*^  goodlooking,  or  the  reverse. 

§  692.  Conditions  of  Admissibility  of  Inferences  from  Observation.^^ — When 
the  impressions  which  the  mind  of  an  observer  accepts  at  a  glance  are  so 
many,*^  mutually  interacting  or  evasive  **  as  to  prevent  effective  individual 
statc^nent  of  the  primary  phenomena,  the  observer  will  usually  be  permitted 
to  state  them  in  tbe  secondary  form  of  the  ejfect  which  they  have  produced  on 
his  mind«*'  E  converso,  where  the  constituting  phenomena  on  which  the  pro- 
posed inference  is  based  can  be  placed  before  the  jury  with  satisfactory  clear^ 
ness  and  completeness^^  and  coordinated  by  them  into  a  reasonable  result,^* 
no  administrative  ground  .is  furnished  for  receiving  the  mental  act  of  the 
witness.*^^     Accordingly,  it  is  rejected*     It  will  usually  be  required,  for  rea- 


4S.  Iselin  v.  Peck.  2  Rob.  <X.  Y.)  620 
(1864):  Hard  v.  Brown,  IS  Yt.  87  (1846); 
3  Chamb.,  £v.,  §  184aa»  d.  1. 

48.  Bever  v.  S(Minj(ler,  93  Iowa  576,  61  N. 
W.  1072   (1896). 

50.  Sloan  v.  New  York  Cent.  R.  Co.,  45 
N.  Y.  125  (1871). 

51.  Riggins  v.  Brown,  12  Ga.  271  (1852): 
Thoinp«on  v.  Hall,  45  Barb.  (X.  Y.)  214 
(1866) :  Richardfion  v.  HUckeoek,  28  Vt.  757 
(1856) ;  3  Cbamb'.,  Ev.,  §  184da,  n.  4. 

52.  Watteraon,  v.  Fuellhart,  160  Pa.  612, 
32  Atl.  507   (1806). 

58.  Stix  V.  Keitb,  85  Ala;  465,  5  So.  184 
(1888) :  Uelin  v.  Peck,  »upra. 

54.  State  y.  Cecil  County  Com'ra,  54  Md. 
426  (1880). 

55.  Gahagan  v.  Boston,  etc.,  R.  Co.,  1  Allen 
(Kass.)  187,  70  Am.  Bee;  724  (1861);  Mc- 
Killop  ▼.  Dulnth  St.  R.  Co.,  53  Mmn.  532, 
55  K.  W.  739  (1808);  Castner  y.  Sliker,  33 
N.  J.  L.  05  (1868):  Feleka  v.  New  York 
Cent.,  ete.,  R.  C6.,  152  N.  Y.  330,  46  N.  E. 
613  ( 1807) ;  S'Chamb.,  Ey.,  §  1844^  n.  1.  In 
what  way,  howeyer,  ihe«e  phenomena  may 
affeet  the  more  distinctly  moral  seiMe  may 
not  be  asserted  hy  an  ordinary  observer 
People  V.  Muller,  06  N.  Y.  408,  48  Am.  Rep. 
635  (1884). 

56.  3  Chamberlayne,  Eyidence,  $.«1845. 

57.  Denver,   etc.,   R.   Co.   ▼.   Pulaski   Irr. 


Ditch  Co.,  10  Colo.  367,  35  Pac.  910   (1894)  ; 
Salem  v.  Webster,  05  111.  App.   120   (1900)'; 
Com.  y.  Kennedy,  170  Mass.  18,  48  X.  E.  770 
( 1897 )  ;  3  Cbamb.,  Ev.,  §  1845,  n.  8. 

68.  Holland  v.  ZoUner,  102  Cal.  633,  36 
Pac.  030,  37  Pac.  231  (1804). 

59.  Carter  v.  Carter,  152  111.  484,  28  X.  E. 
048,  38  N.  E.  660  (1804);  Com.  v.  Mullen, 
150  MasG.  804,  23  N.  £.  51  (1890);  Russell 
y.  State,  66  Neb.  407,  02  N.  \V.  751  (1902) ; 
De  Witt  y.  Barly.  17  N.  Y.  840  (1858); 
Cleveland,  etc.,  R.  Co.  v.  Ullom,  20  Ohio  Cir. 
Ct.  512.  11  Ohio  Cir.  Dec.  321  (1808);  3 
Cliamb.,  Ey.,§  1845,  n.  10 

00.  Sievers  v.  Peters  Box,  etc.,  Co.,  151 
Ind.  642,  50  N.  E.  877,  52  N.  E.  399  ( 1898)  ; 
Parker  v.  Boston,  etc..  Steamboat  Co.,  109 
Mass.  440  ( 1872 ) ;  Van  Wycklen  y .  Brooklyn, 
118  X.  Y.  424,  24  N.  E.  179  (1890)  ;  Musiok 
y.  Latrobe,  184  Pa.  375,  39  Atl.  226  (1898) ; 
3  Cliamb.,  Ev.,  §  1845,  n.  11. 

61.  North  KAnkakee  St.  R.  Co>  y.  Blalch- 
ford,  81  111.  App.  600  (1808)  :  New  England 
Glass  Co.  y..  Lovell,  7  Cush.  (Mass.)  SIO 
(1851);  State  v.  Mims,  36  Or.  315,  61  Pac. 
888  (1000)  ;  3  Cbamb.,  Ev.,  §  1845,  n.  12. 

6t.  Koccis  y.  State,  56  X.  J.  L.  44,  27  Atl. 
800  (1893);  Lund  y.  Masonic  L.  Assoc^  81 
Hun  287,  30  N.  Y.  Supp..  775  (1894).';  3 
Chamb.,  Evw,  §«1845,  n*  13.  • 
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sans  elsewhere  stated,^^  that  the  witness  whose  infereuoe  from  observation  is 
to  be  received  shouil  precede  ^^  or  accompany  ^^  his  testimony  as  to  mental 
resiilt  with  the  detail  of  such  of  the  constituent  particulars  observed  by  him  as 
admit  of  effective  individual  statement.  This  may  be  done  at  the  st^e  of 
cross-examination.*^^  Should  the  observer  be  unable  to  state  facts  suthcient  to 
cause  the  court  to  feel  that  the  jury  may  reasonably  be  aided  by  the  inference 
of  the  witness,  his  mental  act  may  be  rejected.^'  In  addition  to  other  ex- 
cellent administrative  results  which  may  accrue  from  requiring  the  submission 
to  the  jury  of  this  detail  of  alleged  supporting  facts,^^  it  has  somewhat  the 
same  useful  relation  to  the  inference  of  the  observer  that  the  hypothetical  ques- 
tion, in  its  detail  of  assumed  facts,"**  bears  to  the  judgment  of  the  expert. ^^ 

§  693.  Fliytical  Inferences;  Body.^^ —  The  intuitive  or  reasoned  infeience 
oonoems  itself,  in  main,  with  physical  objects.  In  general,  a  witness,  after 
enumerating  such  of  the  constituent  details  as  he  can,^?  may  state  the  appear- 
ance of  objects  observed  by  him.  When  the  court  is  satisfied  that  the  witness 
has  had  suitable  opportunities  for  observation,^^ .  that  the  fact  observed  is  a 
relevant  one,^^  and  that  the  phenomena  as  a  whole  cannot  adequately  be 
placed  before  the  jury,^^  the  effect  produced  upon  the  mind  may  be  stated,  as  a 
species  of  secondary  proof  of  the  primary  appearances  themselves.  Promi- 
nent among  physical  objects  the  phenomena  of  which  may  be  summarized  into 
an  inference  are  bodies.  An  observer  may  state,  for  example,  the  apparent 
physical  condition  of  a  man.*^^     One  qualified  to  do  so  may  assert,  as  a  mere 


63.  ifut^ra,  §  678;  3  Chamb.,  Ev.,  §  1813. 

64.  Com.  V.  Sturtivant,  117  Mass.  122,  19 
Am.  Hep.  401  (1875);  People  v.  Greenfield, 
23  Hun  (X.  Y.)  454  (1881);  3  Chamb.,  Ev., 
§  1845.  n.  15. 

66.  Healj  v.  Visalia,  etc.,  R.  Co.,  101  Cal. 
585,  36  Pae.  125  (1894) ;  Atlanta  Consol.  St. 
R.  Co.  y.  Bagwell,  107  Qa.  157,  33  S.  E.  191 
(1899);  Hardenburgh  ▼.  Cockroft,  5  Daly 
(N.  Y.)  79  (1874) ;  People  v  Hopt,  4  Utah 
247,  9  Pae.  407  (1886);  3  Chamb.,  Ev.,  § 
1845,  n.  16. 

66.  Lund  v.  TTngsborough.  9  Cush.  (Mass.) 
36  ( 1851 ) :  People  t  Dri^voU,  45  Hun  590, 
9  N  Y.  St  Rep,  820  (1887) ;  3  Chamb.,  Ev , 
§  1845,  n.  17. 

67.  People  t  Smith,  172  N.  Y.  210,  64 
N.  K.  814  (1902). 

68.  Eaton  t.  Rice,  8  N.  H.  378  (1886); 
Sloan  y.  Maicwell,  3  N.  J.  Eq  563  (1831) ;  3 
Chamb ,  Ev.,  §  1845,  nn  19,  20. 

66.  Infrti,  $§  816  et  seq,;  3  Chamb.,  Ev., 
§§  2451  et  seq. 

70.  Hot  an  expert. —  It  follows  from  what 
has  been  said  that  the  ordinary  observer  will 
Boi  be  permitted  to  state  his  inference  upoD  a 


basis  of  facts  observed  by  others.  Pittard  v. 
Foster,  12  111.  App.  132  (1882);  Paige  v. 
Hazard,  5  Hill  (N.  Y.)  603  (1843):  Hay«9 
V.  Smith,  62  Ohio  St.  161.  56  N.  E.  879 
(1900);  3  Chamb.,  Ev.,  §  1845,  n.  22. 

71.  3  Chamberlayne,  Evidence,  §§  1846- 
1850. 

79.  Cleveland,  etc.,  R.  Co.  v.  Gray,  148  Ind. 
266,  46  N.  E.  675  ( 1897 ) ;  Thompson  v.  Hall. 
45  Barb.  (K.  Y.)  214  (1866);  8  Chamb., 
Ev.,  §  1846,  n.  1. 

78.  Hopkins  v.  Bowers,  111  N.  C.  175,  16 
8.  E.  1   (1892). 

74.  Spangler  v.  State,  41  Tex.  Cr.  424,  65 
S.  W.  326  (1900). 

75.  Cleveland,  etc.,  R.  Co.  v.  Gray,  9upra. 

76.  West  Chicago  8t.  R.  Co.  v  Fishman, 
169  ni.  196,  48  N.  E.  477  (1897);  (TKeil  v 
Hanscom,  175  Mass.  313,  56  K.  E.  587  ( 1900)  : 
Parrell  v.  Metropolitan  St.  R.  Co.,  64  K.  Y. 
Supp.  709,  51  App.  Div.  456  (1900):  Myers 
V.  Lucas,  16  Ohio  Cir.  Ct.  645,  8  Ohio  Cir. 
Dec.  431  (1898);  Tenney  v.  Smith.  6S  Vt. 
520,  22  Atl.  659  (1891);  S  Chamb.,  Et., 
S  1846,  n.  6. 
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fact,  the  physical  development  of  a  child;  ''^  the  indications  cf  race ^^  or  those 
of  a  foptus.^^  He  may  declare  the  comparative  appearance  of  two  human 
persons  in  some  material  particular.^^  Ue  may  properly  testify  as  to  the 
physical  appearance  of  animals,  for  instance,  the  condition  of  cattle,^^  horses,^^ 
or  other  domestic  animals.^^  An  observer  may  properly  state,  under  appro- 
priate eircumstancesy  what  is  the  appearance  ^^  and  visible  result  ^^  of  a  certain 
iojun'.'^^  Its  real  nature,  probable  permanence,^^  obvious  implications  or 
the  results  to  be  anticipat^d,^^  may,  however,  be  subjects  as  to  which  the  in- 
ference of  a  skilled  witness  is  alone  admissible.  An  unskilled  observer  fairly 
familiar  with  the  use  and  eifects  of  firearms  may  testify  as  to  the  general  na- 
ture ^  or  location  ^  of  wounds  caused  by  the  use  of  firearms.  Only  a  skilled 
observer  can  state  technical  inference,*^  e.g.,  that  a  decedent  had  been  shot^' 
or  as  to  the  effect  of  an  injury  of  this  nature.^^  A  salient  feature  of  physical 
appearances  which  a  witness  is  permitted  to  state  is  that  of  apparent  health.^^ 
aa  visually  perceived,  or  sichieas.^^  What,  on  the  other  hand,  as  a  true  mat- 
ter of  fact,  may  be  the  actual  health  of  a  given  individual  may  be  a  technical 

77.  Hubbard  v.  SUte.  72  Ala.  104  (1SS2) ; 
Jackaon  t.  Stote,  29  T«x.  App.  458,  16  S.  W. 
247  (IS91). 

78.  Hare  v.  Board  of  Education,  113  N.  C. 
t^tlS  S.  E.  55  (1893). 

79.  Gray  v.  Brooklyn  Heights  R.  Co.,  76 
N.  Y.  Supp.  20,  72  App.  Div.  424  (1902). 

80.  Brownell  v.  People,  38  Mich.  732 
(1878);  Hare  ▼.  Board  of  Education,  Bupra. 
See  Stephenson  v.  SUte,  110  Ind.  358,  11 
K.  E.  360  (1886). 

81.  Palmer  ft  Hon  v.  Cowie,  27  Ohio  Cir. 
Ct  JR.  617  (1906);  Grayson  v  Lynch,  163 
I'.  S.  468,  479,  16  S.  Ct.  1064,  41  L.  ed.  230 
(189o) :  3  Chamb.,  Ev.,  §  1847,  n.  1. 

88.  Rogers  v.  Ferris,  107  Mich.  126,  64  N. 
W.  1048  (1895);  Harris  v.  Panama  R.  Co., 
36  N.  Y.  Super  Ct.  373  (1873);  3  Chamb., 
Ev .  §  1847,  n.  2. 

83.  Harden  v.  Cunningham,  136  Ala.  263, 
34  So.  26  (1902). 

84.  Weber  v.  Creston,  75  Iowa  16,  39  N.  W. 
126  (1888) :  Craig  v.  Qerrish,  58  N.  H.  513 
(1879);  3  Chamb.,  Ev.,  §  1848,  n.  1. 

85.  People  t.  Gibson,  106  Cal.  458.  39  Pac. 
^  (1895) ;  Goshen  v.  Enfrland,  119  Ind  368, 
21  X.  E.  977  (1889) ;  Doyle  y.  Manhattan  R. 
Co.,  13  N.  T.  Supp.  536  (1891);  3  Chamb., 
Et  ,  !  1848,  n.  2. 

86.  Baltimore,  etc.,  Co.  r.  Cassell,  66  Md. 
419,  7  Atl.  805,  59  Am.  Rep.  175  (1886): 
Jerome  v.  United  Rys.  Co.  of  St.  Louis,  155 
Mo  App.  202,  134  S.  W.  107  (1911);  3 
Chamb.,  Ev.,  §  1848.  n.  3.  Non-expert  wit- 
ik«Ms  may  testify  that  marks  on  the  plain- 


tiflf's  thumb  were  teeth  marks.  Patterson  v. 
Blatti,  133  Minn.  23,  157  N.  W.  717,  L.  R. 
A.  1916  E  896  (1916)'. 

87.  Dean  ▼.  SUte,  89  Ala.  46,  8  So.  38 
(1890). 

88.  Shawnee-town  v.  Biason,  82  111.  337,  25 
Am.  Rep.  32L  (1876). 

89.  People  ▼.  Gibson,  supra. 

90.  Balls  ▼.  SUte  (Tex.  Cr.  App.  1897),  40 
S.  W.  801. 

91.^  Mitchell  v.  SUte,  38  Tex.  Cr.  170,  41 
S.  w!  816  (1897). 

98.  Monk  v.  SUte,  27  Tex.  App.  450,  US. 
W.  460  (1889). 

OS.  SUte  V.  Justus,  11  Or.  178,  8  Pac.  337, 
50  Am.  Rep.  470  ( 1883) .  ' 

94.  Chicago  City  R.  Co.  ▼.  Van  Vleck,  143 
111.  480,  32  N.  E.  262  (1892) ;  Cleveland,  etc., 
Ry.  Co.  V.  Hadl<7,  40  Ind.  App.  731,  82  K.  E. 
1025  (1907);  Parker  v.  Boston,  etc..  Steam- 
boat Co.,  109  Mass.  449  (1872);  Cannon  v. 
Brooklyn  City  R.  Co.,  9  Misc.  282,  29  N.  Y. 
Supp.  722  (1894);  Billings  v.  Metropolitan 
L.  Ins.  Co.,  70  Vt.  477,  41  Atl.  516  (189*8) ; 
3  Chamb.,  Ev ,  §  1849,  n.  1. 

95.  Robinson  v.  San  Francisco  Exempt  Fire 
Co.,  103  Cal.  1,  36  Pac.  9.'>5,  42  Am.  St.  Rep. 
93,  24  L  R  A.  715  (1894);  SUte  v.  Mc- 
Knif^ht,  119  Iowa  79,  93  N.  W.  63  (1903)  ; 
Corbett  v.  Troy,  53  Hun  228,  6  N.  Y.  Supp. 
381  (1889) ;  Lake  Shore,  etc.,  R.  Co.  v.  Gaff- 
ney,  9  Ohio  Cir.  Ct.  32,  6  Ohio  Cir.  Dec.  94 
(1894) :  3  Chamh.,  Ev..  $  1849,  n.  2.  Admis- 
sibility on  health  and  disease,  see  note,  Bender 
ed.  109  N.  Y.  313. 
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ing  ^  and  the  lika  He  may  decide  whether  a  workman  habitually  uses  me- 
chanical skill.**  How  necessary  **  or  proper  **  certain  acts  were  the  ordinary 
witness  may  occasionally  state  as  a  matter  of  fact  A  competent  observer  may 
even  apply  a  standard  of  safety  to  the  acts  observed  by  him,*^  stating  to  what 
extent,  if  any,  the  conduct  was  that  of  a  prudent  man. 

As  in  the  case  of  animals  just  considered,  an  observer  may  describe  Oilman 
conduct  by  stating  the  effect  which  it  produced  on  his  mind.^^  He  may  give 
the  manner  of  it,  the  way  in  which  it  was  done.**  The  inference  may,  how- 
ever, involve  too  large  an  element  of  reasoning  by  the  declarant  to  be  received. 
Thus,  where  the  witness  is  obviously  applying  his  own  mental  standard  rather 
than  that  of  the  community;  e*g.,  in  characterizing  certain  driving  as  careful, 
meaning  that  he  himself  so  considers  it ;  *^  or  the  speaker  may  be  endeavoring 
to  describe  conduct  according  to  a  subjective  moral  standard.**  Again,  should 
the  inference  enter  upon  the  distinctive  field  of  the  jury  to  an  unnecessary  ex- 
tent the  act  of  reasoning  will  be  rejected.**  Likewise,  where  there  is  am- 
biguity and  lack  of  definiteness.^  A  witness  may  state  what  inference  he  has 
reached  with  regard  to  the  mutual  relation  of  two  persons  from  obser\'^ing  their 
conduct^*  He  may  state  his  inference  as  to  the  object  with  which  certain  acts 
of  conduct  were  undertaken.  ^^  Where  the  proportion  of  reasoning  is  too  large, 
characterization  of  conduct  may  be  rejected  as  more  nearly  in  the  nature  of  a 
conclusion/*  as  where  the  witness  seeks  to  state  the  motives  or  emotions  from 
which  given  conduct  has  taken  its  rise,^  or  what  influenced  a  person  in  a  cer- 
tain connection.^*  Admissibility,  in  any  particular  case,  is  conditional  upon 
such  a  varietv  of  circumstances  that  no  hard  and  fast  rule  can  well  be  stated.^ 


§  685.  [Physical  Infereneei]; 


aO.  Oreville  v.  Chapman,  6  Q.  B.  731,  48  £. 
C.  L,  731    n844). 

81.  Lewis  V.  Emery,  108  Mich.  641,  66  N. 
W.  560  (1806) :  3  Chamh.,  Ev.,  §  1855,  n.  7. 

as.  Storrie  v.  Grand  Trunk  Elevator  Co., 
supra. 

as.  Pittsburgh,  etc.,  R.  Co.  v.  Martin,  157 
Ind.  216,  61  N.  E.  229   (1901). 

94.  Robinson  v.  Waupaca,  77  Wis.  544,  46 
X    \V.  809   (1890). 

S5.  Chicago,  etc.,  R.  Co.  v.  Martin,  112  III 
16   n884);  Com.  v.  Snell,  189  Mass.  12,  75 
N.  E.  75   (1905) ;  I^wis  v.  Emery,  tupra;  3 
Chamb.,  £v.,  §  1856,  n.  2. 

86.  Pittsburgh,  etc.,  R.  Co.  v.  Martin, 
supra;  Blalce  ▼.  People,  73  N.  Y.  586  (1878) ; 
State  V.  Edwards,  112  N.  C.  901,  17  S.  E.  621 
(1S93);  Northern  Pac.  R.  Co  v.  Trlin,  158 
U.  S.  271.  15  S.  Ct  840,  39  L  ed.  977  (1895) : 
S  Chamb.,  Et  ,  §  1856,  n.  3. 

87.  Morris  t.  East  Haven,  41  Conn.  252 
(1874). 


and  Correspondencei.^'' — A  result 


88.  Com.  T.  Mullen,  150  Mass.  394,  23  N. 
E.  51  (1890). 

88.  State  v.  Evans,  122  Iowa  174,  97  N. 
W.  1008  ( 1904 ) ;  Messner  v.  People,  45  N.  T. 
1  (1871) ;  3  Chamb.,  Ev.,  §  1856,  n.  6. 

40.  Supra,  §  654;  3  Chamb.,  Ev.,  §  1743; 
Baltimore  Safe  Deposit,  etc.,  Co.  v.  Berry,  93 
Md.  560,  49  At).  401   j(1901). 

41.  State  V.  Marsh,  70  Vt.  288,  40  AtL  836 
(1898). 

48.  Gault  V.  Sickles,  85  Iowa  266,  52  K.  W. 
206  (1892) ;  Com.  v.  Gala  van,  9  Allen  (Mass.) 
271  (1864) ;  3  Chamb.,  Ev.,  §  1858,  n.  1. 

48.  Houston  k  T.  C.  Ry.  Co.  v.  Lse,  104  Tex. 
82,  133S.  W.  868  (1911). 

44.  State  v.  Marsh,  supra;  Cnlver  v. 
Dwight.  6  Gray  (Mass.)  444  (18.56). 

46.  O'Connor  v.  Madison,  98  Mich.  183,  57 
N.  W.  la's  ( 1893) ;  3  Chamb.,  Ev..  §  1869.  n.  2. 

48.  State  v.  Brown,  86  Iowa  121,  53  K.  W. 
92    (1802>:.3  Chamb.,  I^r..  $  1860. 

47.  3  Chambcrlayne,  Evidanoa,  {  1861. 
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of  observation  frequently  sununarized  by  an  ordinary  witness  into  an  act  o£ 
reasoning  is  that  of  the  identity  of  a  human  being,  animal  or  any  article  of  real 
or  personal  property,  the  ground  for  receiving  which  in  evidence  i^  that  the 
primary  phenomena  of  observation  are  too  numerous  and  minute  to  be  stated  by 
the  witness  or  coordinated  by  the  jury.^^  To  state  the  same  proportion  in  a 
reverse  form,  where  the  witness  is  able  to  detail  to  the  jury,  with  substantial 
fullness,  the  matters  observed  by  him ;  and  the  jury,  in  turn,  are  as  well  able 
as  the  witness  would  be  to  draw  all  necessary  inferences,  the  act  of  reasoning 
on  the  part  of  the  witness  is  rejected.^* 

§  688.  [Physical  Inferenoes];  How  far  Beaioned  Inference  is  EssentiaL^^ — 
The  inference  of  identity  is  a  reasoned  one.  Wherever  by  constant  associa- 
tion, or  the  familiarity  created  by  intense  attention,  the  recognition  of  a  dis- 
tinctive appearance  arises  in  the  consciousness,  a  single  act  of  perception, 
apparently  devoid  of  any  large  element  of  reiasoning,  may  produce  intuitively 
a  mental  result  of  identification.  This  is  the  mere  apprehension  of  a  fact 
and,  as  such,  is  admissible.  Where,  however,  the  element  of  observation  is 
absent  and  all  which  is  submitted  to  the  court  is  an  act.  of  pure  reasoning 
from  relevant  circumstances,  it  may  be  more  properly  rejected.*^  Ordinary 
obsen-ers  cannot,  as  would  be  proper  in  case  of  experts,"*  state  .their  judgment 
upon  the  facts  observed  by  others.  It  has  even  been  held  that  the  mental  re- 
sult of  the  witness  will  not  be  received  at  all  unless  accompanied  by  a  detailed 
statement  of  such  constituent  phenomena  as  will  enable  the  court  to  perceive 
that  the  jury  might  reasonably  act  in  accordance  with  his  inference.**  In 
many  instances,  this  has  been  excused;  in  others,  it  would  be  impossible  to 
furnish  it.  In  certain  cases,  as  has  been  intimated,  identification  is  a  fa>ct, 
compounded,  it  is  true,  but  still  the  result  of  a  single  act  of #  perception.***  In 
any  event,  adequate  knowledge  must  be  shown,**  although  a  claim  to  its  poa- 
session  has  been  held  to  establish  a  prima  facie  qualification.*®  Direct  and 
positive  evidence  of  identification  is  not  indispensable.*^  Where  more  force- 
ful proof  of  identity  is  lacking,  even  so  low  a  grade  of  evidence  as  that  a 


48.  Ogden  v.  People,  134  Til.  599,  25  N.  K. 
755  (1890) :  Com.  v.  Kennedy,  170  Mass.  18, 
48  N.  E.  770  (1897) ;  3  Chamb.,  Ev.,  §  1861, 
n.  1. 

48.  Filer  v.  Smith,  96  Mich.  347,  55  N!  W. 
999  ri893):  People  v.  Wilson,  3  Park.  Cr. 
(X.  Y.)  199  (1856). 

50.  3  Chamberlayne,  Evidence,  §§  1862- 
186«.     . 

51.  Roziene  v.  Ball,  51  Iowa  328,  1  N.  W. 
668   (1879);  3  Chamb.,  Ev..  §  1862,  n.  1. 

59.  Jnfra,  §§  816  et  teg.:  3  Chamb.,  Kv., 
S$  2451  et  §eq.  Hearsay  excluded.  State  v. 
Rutledjre,  37  Wash.  523,  79  Pac.  1123  (1905). 

9S.  Thornton  v.  SUte,  113  Ala.  43,  21  So. 


356  (1896) ;  Eastwood  v.  People,  3  Park.  Cr. 
(N.  Y.)  25  (1855) ;  Sherlock  v.  Globe  Ins.  Co., 
7  Ohio  Dec.  (Reprint)  17  (1868)  ;  3  Chamb., 
Ev.,  §  1863,  n.  2. 

54.  Ogden  v.  People,  supra;  Com.  v.  Dor- 
sej,  103  Mass.  412  (1869). 

55.  Roberson  v.  State,  40  Fla.  509,  24  So. 
474  (1898). 

56.  Turner  v.  McFee,  61  Ala.  468  71878). 

57.  Kent  v.  State,  94  Oa.  703,  19  8.  E. 
885  (1894)  ;  State  v.  Howard,  118  Mo.  127, 
24  S.  W.  41  (1893) :  People  v.  Whigham,  1 
Wheel.  Cr.  (N.  Y.)  115  {^822);  S  Chamb,, 
Ev.,  §  1864,  n.  1. 


§  697 


In?£be^Q£  fkom  Skk^battion. 


'540 


given  individual  resembled  defendant  more  than: he  did  any  one;  else  known 
to  the  u^itness,®^  or  that  two  things  appear  to  be  similar,?*  baa  been  received. 
It  is  not,  however,  sufficient  identification  that  the.witn^s  **  thought "  or  was 
"impressed  ''  to  the  effect  that  defendant  was  identical  with  the  doer  of  a 
given  aet.*^  That  a  witness  was  "  satisfied  "with  the  identity  of  a  defendant 
is  not  sufficient.*,^  The  inference  of  one  who  has  bad.  sufficient  opportunities 
fox  observAtion  on  the  subject  may  be  received  as  to  the  identity  of  one  ac- 
cused of  crime  with  the  perpetratjor  of  the  criminal  offense.**  The  judicial 
identification  of  animals,*^  may  be  based^  in  part,  upon  the  correspondence 
obsen'ed  between  marks  noticed  on  the  animal  and  the  salient  points  of  its 
description.  The  testimony  of  witnesses  that  certaiiii  tricks  were  those  of  a 
horse,  which' tracks  indicated  his  motion  —  whether  walking,  running  or  jump- 
ing —  thoYigh  in  the  nature  of  conclusions,  is  admissible.** 

§  697.  [Physical  Inferences] ;  Cironmatantial  Evide^ce.^*^ —  The  inference  of 
identity  of  a  person,  material  object  or  the  like,,  may.  be  based  upon  circum- 
stantial evidjence,  by  the  use  of  distinctive  mentfU  traits  or  .physical  peculiarities. 
In  this  way,  a  singular  motion,*^*  e.g,,  a  walk,*^  distinctive  pdor  *®  oi:  well  de- 
fined noise  *^  may  act  as  a  n(iark  of  identification.  The  aound  in  question  may 
well  be  that  of  a  voice. "^^^  Anv  suitable  circumstance  mav  answer  the  pur- 
pose."^  For  the  purpose  of  establishing  correspondences  and  identities,  facts 
in  the  realm  of  objective  nature  "*.  oj;  subjective  ifacts  ^^  may  be  used.  The 
inference  of  a  witness  may  result  in  identifying  a  stock  of  gopda  "*  or  other 
chattels.  So  of  the  great,  array  of  things  in  general,^^  personal  property,  mov- 
ables, and  the  like.     The  evidence  of  the  inference  of  a  witness  is  admissible 


58.  State  ▼.  Costner,  127  N.  C.  566.  37  S.  E. 
326  (1900). 

W.  People  V.  MitcheU,  94  Cal.  ."i.^b,  29  Pac. 
1106    (1892). 

eO  People  V  Williams,  1  N.  Y.  Cr  396 
(1883). 

61.  Templeton  v.  Luckett,  75  Fed.  254, 
21  C.  C.  A.  325  (1896). 

6S.  Kent  v.  State,  supra;  Com.  v.  Kennedy, 
supra;  State  v.  Powers,  130  Mo.  475,  32  S. 
W.  984  (1895):  King  v.  New  York  Cent., 
etc.,  R.  Co.,  72  X.  Y.  607  (1878);  State  v. 
Harr,  38  W.  Va  68.  17  S.  E.  794  (1893); 
3  Chamb^  Ev..  1865,  9.  1. 

68.  Chrisman-S^wyer  Banking  Co.  y.  Stra- 
horn-Hutton-Evans  Commission  Co.,  80  Mov 
App.  438   (1899). 

64.  Craig  t.  Wabash  R.  Co..  121  Iowa  471, 
96  NT.  W.  965  (1903).  f^pund.-^  It  may  be 
said  that  a  certain  noise  was  caused  by  a 
borse  croasinir  $>  bridge  on  a  lope.  Holder  y. 
6tatc,  119  Tens.  178^  104  S,  W..  2S5  (1907). 

•i.  3  Chamberlayne,  Eyidence,  |f  1867- 
1878. 


66L  State  v.  Hopkirk,  84  Mo.  278  (1384). 

67.  Beale  y.  Posey,  72  Ala.  323  (18^2). 

68.  Walker  v.  State,  58  Ala.  .393  (1877). 
68.  Com.  V.  Best.  180  Mass.  492,  62  K.  E. 

748  (1902) ;  3  CUamb.,  £y.,  §  1867,  n.  4 

70.  Deal  y.  State,  140  Ind.  354,  39  N.  E.  930 
(1895);  Com.  v.  Hayes,  138  Mass.  185 
( 1884) ;  Wilbur  v.  Hubbard,  .35  Barb.  (\.  Y.) 
303  (1861)  ;  3  Chamb.,  Ey.,  §  1867,  n.  5. 

71.  Com.  y.  Kennedy,  siipm;  Smith  ▼. 
Northern  Pac.  R.  Co.,  3  N.  D  55,  58  X.  W. 
345    (1894). 

78.  3  Chamb,  Ey..  §  1868,  ns.  1,  2. 

78.  3  Chamb.,  Ey.,  §$  1869,  1870.  See  also 
Circumstantial  Evidence  in  case  of  Pedigrse. 
4'Chamb.,  Ev.,  §§  2967  et  seq.    < 

74.  Altman  v  Young.  38  Mich.  410  (1878). 
.  76..  Askew  y.  People.  23  Colo.  446.  48  Pac 
524  (1897):  Com.  v.  Best,  supra:  Kine  ▼ 
New  York  Cent.,  etc  *  R.  Go.,  9Upra :  Sherlock 
y.  Globe  Ina*  Co.^  swpra;  8  Ghainb.,  Ey.,  { 
1871.  n.  2. 
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as  to  the  ixidentity  of .  articles  of  personal  poroperty  which  present  inherent 
JiflBculties  in  the  way  of  proof  of  ideutitieati^m,^**  such  as  ordinary  coins, 
stamped  out  in  large  numbers  by  means  of  a  die,^*^  banknotes  or  pay  eheekti.^* 
Identification  by  the  witness  may  extend  to  establishing  the  correspondences 
relating  to  wills  ^*  and  other  documents.  Ah  observer  eonipci^tent  for  the  pur- 
po:«  may  state  whether  certain  offenses  showing  points  of  difference  are,  in 
reality,  the  samt*.^ 

Footprints. —  An  observer  may  properly  say  whether  a  certain  boot,  shoe, 
or  otber  specimen  of  footware  is  capable  of  producing  particular  tracks.'*^  On 
tlie  other  hand,  that  certain  marks  w*ere  actually  made  by  a  given  individual  or 
even  were  the  same  as  or  similar  to  those  made  bv  him  ***  mav  not  be  shown. 
The  inference  thfet  certaifi  footprints  **  corresponded "  has  been  received,*' 
although  there  is  a  lack  of  unanimity  on  this  point.  Delay  of  careful  inspec- 
tion for  a  certain  period,  without  material  change  in  the  situation,  affects 
merely  the  weight  of  the  evidence.^^  Measurements  assumed  to  be  accurate, 
taken  by  the  witness,  are  received  in  such  connection.*®  It  is  not  essential 
that  they  should  be  exact. **^  The  final  inference  from  correspondences  as  to 
what  were  the  actual  res  gtstw  is  to  be  reserved  for  the  jury.  Thus,  whether 
a  shoe  would  have  made'  a  certain  track  *'  ot  in  realitv  did  make  it,***  or 
whether  two  footprints  corresponded,*'®  is  a  matter  for  them. 

Other  Tracks. —  An  ordinary  observer  with .  suflScient,. opportunities  for  ob- 
servation may  be  permitted  to  state  his  inference  that  certfiin  tracks  con- 
nected with  the  scene  of  the  res  gestcp  corresponded  with  those  made  by  the 
wheels  of  a  wagon  used  by  a  given  person  •^'  or  with  the  grooves  made  by  the 
ninners  of  a  sleigh  owned  by  him,®^  or  that  certain  hoofprints  might  have 
heen  made  bv  the  defendant's  horse.*^  A  witness  cannot  testifv  as  to  whether 
marks  were  those  of  a  certain  horse.'^ 

r 

Other  Correspondences, — ^ Where. the  court  is  unable  to  obtain  a  personal 

7e.  state  V.  Clark,  27  Utah  55,  74  Pac.  11^  88.  State  v.  MiUmeieW   102  Iowa  692,  72 

a9©3).                                                                  '  N.  W.  275    (1897);  Com.  v.  Tape,  supra;  3 

77.  Gady  v.  Stat«,  S3  Ala.  51;  3  So.  429  Chamb.,  Ev.,  §  1874,  n.  6. 
nS87) ;  3  Chamb.,  Ev.,  §  1872,  n.  1.  84.  State  v.  Sexton,  eupra, 

78.  Gained  V.  State   (Tejt.  Cr.  App.  1903),  85.  Thompson    v.    State     (Tex.    Cr.    App. 
77  S.  W.  10.  1903),  77  S.  AV.  449. 

79.  Thompson    v.    Davitte,    59    Ga.    472  86.  Bainefi  v.  State,  43  Tex.  Cr.  490,  66  S. 
(1877).  W.  847  (1902). 

80.  Lamar-Bankin  Drug  Co.  v,  Copeland,  7  87.  Busby  v.  State,  77  Ala.  66  (1884). 

Ga.  App.  567,  67  S.  E.  703  (1910) ;  3  Chamb.,  88.  Livingston  v.  State,  105  Ala.   127,   10 

Ev..  S  1873.  n.  2,  So.  801   (1894) ;  3  Chamb.,  Ev.,  $  1876,  n.  2. 

81.  Com.  ▼.  Pope,  103  Mass.  440   (18691  :  88.  Id. 

State  V.  Sexton,  147  Mo.  89,  48  S.  W.  452  80.  State  v.  Folwell,  14  Kan.  105   (1874K 

(1898) :  State  t.  Lanivford,  74  S.  C.  460,  55  81.  State  v.  Ward,  61  Vt.  153,  17  Atl.  488 

S  E.  120  ri906) ;  3  Chamb.,  Ev.,  §  1874,  n.  1.  (1888). 

88.  Terry  ▼.  SUte,  118  AU.  7fl\  ^  So.  776  to.  Campbell  v.  State,  23  Ala.  44  (1853) :  3 

(1897  > :  «tat^  t.  Morris,  84  N.  C.  756  <188])  Chamb.,  Ev.,  §  1877,  n.  3. 

CONTRA:  .Slate   y.   Reitc,    83    K.    C.    634  88.  Rtissell  v.  State,  62  Neb.  512,  87  N.  W. 

(1880).                                                             >  344  U801) ;  8  Chamb.,  Er.,  {  1877,  n.  4. 
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inspection,  it  may  be  shown  bv  an  observer  that  two  pieces  of  wood  onoe  formed 
part  of  the  same  stick  or  block,^  or  that  a*  given  metallic  splinter  came  from  a 
depression  in  a  die.^' 

§  698.  FhTiical  Inferences;  Intoxication.^ — The  statement  by  an  ordinary 
observer  that  a  given  individual  was  intoxicated  amounts,  in  many  instances, 
merely  to  the  statement  of  a  fact  and,  as  such,  it  is  usually  received,  as  a  matter 
of  course.^ ^  A  witness  may  properly  state  his  inference  that  a  given  person 
was  intoxicated  *^  '^  or  had  been  drinking,"  **  or  was  recovering  from  a  state 
of  drunkenness.^  Drunkenness  is  ^'  easy  of  detection  and  difficult  of  explana- 
tion." ^  The  convenient  practice  is  followed  of  requiring  that  the  observer 
should  state  such  of  the  constituting  facts  as  admit  of  separate  enumeration.' 
An  ordinary  observer  will  not  be  allowed  to  state  that  a  person  whom  he  had 
observed  was  too  drunk  to  know  what  he  was  about.^  It  must  not,  however,  be 
o^rlooked  that  the  marks  of  intoxication  are  by  no  means  invariable.  One 
man  may  be  quite  bereft  of  the  faculty  of  reasoning  without  presenting  marked 
physical  manifestations  of  his  condition ; '  while  another  may  present  serious 
outward  appearances  without  grave  mental  impairment  ^^  Intoxication  affects 
different  men  in  different  ways  .  .  .  much  depends  upon  the  kind  of  man  and 
liquor."  • 

§  699.  [Physical  Inferences];  Physical  Condition  of  Inanimate  Objects.^ — 
Where  an  attempt  by  a  witness  to  describe  the  apparent  condition  of  an  inani- 
mate object  would  require  enumeration  of  a  large  nimiber  of  constituent  phe- 
nomena, he  is  permitted,  having  given  such  of  the  constituting  observations  as 
admit  of  being  so  treated,  to  submit,  as  a  species  of  secondary  evidence,  the 


94.  Com.  T.  Choate,  106  Mass.  451   (1870). 

95.  Hocking  v.  Windsor  Spring  Co.,  131 
Wis.  532,  111  N.  W.  685  (1907).  SimiUrity 
of  hair.  State  v.  Whitbeck,  145  Iowa  20,  123 
N.  W.  982   (1909). 

96.  3  Chamberlayne,  Evidence,  §§  1879- 
1881. 

97.  People  r.  Monteith,  73  Cal.  7,  14  Pac. 
373  ( 1887 ) ;  Chicago  City  R.  Co.  v.  Wall,  93 
III.  App.  411  (1900);  State  v.  Bennett,  143 
Iowa  214,  121  X.  W.  1021  (1909) ;  Edwards  v. 
Worcester,  172  Mass.  104,  51  N.  E.  447 
(1898) ;  People  v.  Gaynor,  33  App.  Div.  98, 
63  N.  Y.  Supp.  86  ( 1898 ) ;  3  Chamb.,  Ev.,  § 
1879,  n.  1. 

98.  State  v.  Gather,  121  Iowa  106,  96  N.  W. 
722  (1903). 

99.  People  ▼.  Sehom,  116  Cal.  503,  48  Pac 
495  (1897);  Chicago  City  R  Co,  ▼,  Wall, 
•upra. 

1.  People  ▼.  Packenham,  115  N.  Yi  800, 
21  N.  E.  1085   (1889). 


t.  Holland  r.  Zollner,  102  Cal.  633,  36  Pftc. 
930.  37  Pac.  231    (1894). 

S.  Pierce  v.  State,  53  Oa.  365  (1874); 
Felska  v.  New  York  Cent.,  etc.,  R.  Co.,  152 
N.  Y.  339,  46  N.  E.  613  (1897).  This  rule 
is  not  inTariably  applied.  State  v.  Cather. 
9Uf>ra. 

4.  White  V.  State,  103  Ala.  72,  16  So.  63 
(1893).  \Miether  a  person  was  too  drunk 
to  walk  or  even  to  get  out  of  bed*  presfnt^ 
a  question  for  the  jury.  Colbert  v.  State, 
4  Okl.  Cr.  .500,  113  Pac.  558  (1910).  The 
evidence,  however,  has  been  rpceivvd.  State 
V.  Dolan,  17  Wash.  499.  .50  Pac.  472  (lf^97) 
3  Chamb.,  Ev..  §  1880. 

5.  "  Some  men  can  drink  twice  a»  much 
aa  others  without  showing  it."  'Co^n  v 
Cleary,  135  Pa.  64.  86,  19  Atl    1017  nQ<iO>. 

.6.  Texarkana.  etc..  R.  Co.  ▼  iJ'ruari*  'T*t. 
Civ.  App.  1906),  95  8.  W.  .'^63.  qnofpd  «ii 
Moore  on  Facts,  S  558;  3  «Cfaamb.,  Ev.,  } 
1881. 
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effect  which  the  entire  observation,  taken  as  a  whole,  has  produced  upon  hia 
mind.^  He  may  declare  whether  the  appearance  was  similar  in  certain  other 
instances.'*^  He  may  declare  an  inference  as  to  the  existence  of  any  changes 
which  have  occurred  in  that  appearance  between  diiferent  times,^^  or  state 
the  negative  fact  that  there  has  been  no  change.^'  One  may  properly  draw 
inferences  from  his  observation  as  to  the  systemized  or  disordered  arrange- 
ment of  inanimate  objects.  Thus,  one  may  state  from  the  appearance  of  a 
room  that  burglars  have  been  in  it.^^  An  ordinary  observer  may  state  the 
appearance  of  articles  as  being  aifected  by  fire,^^  water  *■*  or  mud.'*  A  prop- 
erly qualified  observer  may  state  his  inference  that  the  apparent  condition  of 
an  inanimate  object  resulted  from  the  application  of  force  in  some  one  of  its 
many  forms,^^  or  that  no  force  has  been  applied.  ^^  The  nature,  direction  and 
other  qualities  of  instrumentalities  producing  an  impact  upon  an  inanimate 
object  may  properly  be  stated  by  an  ordinary  observer  who  is  suitably  quali- 
tied.^^  Thus,  it  may  be  shown  that  a  certain  mark  in  the  snow  was  made  by 
the  runner  of  a  sleigh,***  tracks  may  be  made  by  footwear  *^  of  a  particular 

IS.  Jamet)  v.  State,  104  Ala.  20,  16  So.  94 
(1804);  Union  Pac.  Co.  v.  Gilland,  4  Wyo. 
395,  34  Pac.  953  (IS93);  3  Ghamb.,  £v.,  § 
1884,  n.  1.  Whether  a  witnesB  who  merely 
observed  that  a  certain  piece  of  paper  was 
burned  could  testify  that  *'it  had  the  ap- 
pearance of  being  wadding  shot  from  a  gun  " 
has  seemed  to  the  New  York  court  of  appeals 
to  state  so  much  of  a  *'  border  question " 
that  they  declined  to  reverse,  in  a  capital 
case,  the  action  of  the  lower  court  granting  a 
new  trial  on  account  of  its  admission.  Peo- 
ple V.  Manke,  78  N.  Y.  611   (1879). 

14.  Com.  ▼.  Sturtivant,  117  Mass.  122,  19 
Am.  Kep.  401  (1875). 

15.  State  V.  Marceaux,  50  La.  Ann.  1137, 
24  So.  611   (1898). 

16.  Fort  V.  State,  52  Ark.  180,  US.  W. 
959,  20  Am.  St.  Rep.  163  (1889).  Where 
several  applications  of  force  have  been  made 
in  succession,  an  observer  may  state  the  par- 
ticular order  in  which  these  were  probably 
made.    Id. 

17.  Dean  v.  New  York,  45  App.  Div.  606,  61 
N.  Y.  Supp.  374  (1899). 

18.  People  V.  Mitchell,  94  Cal.  550,  29  Pac. 
1106  (1892);  People  v.  Fanshawe,  65  Hun 
77,  19  N.  Y.  Supp.  865,  8  N.  Y.  Cr.  326 
(1892);   3  Chamb.,  Ev.,  §  1885,  n.  5. 

19.  State  ▼.  Ward.  61  Vt.  153.  17  Atl.  483 
(1888). 

iv.  James  v.  State,  9upra;  Com.  ▼.  Pope, 
103  Mass.  440  (1869)« 


7.  3  Chamberlayne,  Evidence,  {§  1882- 
1889. 

8.  Lucas  V.  State,  173  Ind.  302,  90  N.  E. 
305  (1910)  ',  Illinois  Cent.  R.  Co.  v.  Behrens, 
208  HI.  20,  69  N.  E.  796  (1904) ;  Johnson  v. 
State,  88  Neb.  565,  130  N.  W.  282  (1911); 
Dubois  V.  Baker,  30  N.  Y.  355  (1864) ;  Cleve- 
land ft  S.  W.  Traction  Co.  v.  Ward,  27  Ohio 
Cir  Ct  R.  761  (1905) ;  Williams  v.  Norton 
Bros.,  81  Vt,  1,  69  Atl.  146  (1908) ;  )  Chamb., 
£t.,  §  1882,  n.  2.  Whether  a  lot  of  land  is 
▼scant  is  simply  a  question  of  fact.  Car^  v. 
Given,  129  N.  Y.  Supp.  35   (1911), 

9.  Yeager  v.  Spirit  Lake,  115  Iowa  593^  88 
N.  W.  1095  (1902).  Relevancy  of  the  fact 
to  be  proved,  in  some  relation  to  the  issue,  is 
Mcessarily  aaaumed  as  a  preliminary  to  ad- 
missibility. Moffatt  V.  State,  35  Tez.  Cr. 
257,33  S.  W.  344  (1895). 

10.  Gallagher  v.  Williamson,  23  Cal.  331, 
»3  Am.  Dec.  114  (1863);  3  Chamb.,  Ev.»  § 
1883,  n.  1. 

11.  Allen  B.  Wrisley  Co.  v.  Burke,  203  111. 
250,  67  N.  E.  818  (1903) ;  PraU  v.  Mosetter, 
9  N.  Y.  Civ.  Proc.  351  (1886);  3  Chamb., 
Ev^  §  1883,  n.  2. 

11  RUte  V.  Shuford,  152  N.  C.  809,  67 
^.  £.  923  (1910).  A  witness  who  has  ob- 
ierved  the  condition  of  a  bed  may.  after  stat- 
in? that  '*  the  sheet  was  down  at  the  foot 
and  there  was  where  two  people  had  laid," 
declare  his  inference  that  it  looked  as  if  two 
persons  had  slept  there  and  gotten  out  in  a 
hurry;  Copeland  y.  State*  58  Fla.  26,  50 
8o.ttl  (1909). 
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size.^\  Oue  may  infer. that  a  given  impact  was^made  by  a  flhoulder,^  the  feet 
•of  animals,^*  or  by  a  collision,  e-g.,  with  a  locomotive,^*  or  between  two  ves- 
sels.*®  lie  may  infer  from  its  appearance  that  it  was  made  by  one  who  ^as 
walking^®  or  had  stopped  doing- so ;^*  by  a. man  runnings  jumping,**  or  the 
like,  lie  may  be  allowed  to  state  his  inference  as  to  the  position  occupied  by 
an  object  at  the  time  when  it  was  struck.^* 

i^afely  of.  Public  Phcea. —  Where  the  constituent  facts  observed  by  the  wit- 
ness cftnuot  fully  be  submitted  to  the  jurors,  the  inference  of  the  witness,  from 
the  observed  appearance  of  inanimate  objecjts^  may  be  received  as  to  their 
being  either  safe  or  dangerous,  especially  should  the  fact-  be  a  collateral  one.*' 
Jie  will  be  permitted  to  apply>  under  the  circumstances  indicated,  the  standard 
of  safety  to  his  observation  regarding  the  condition  of  any  bridge,^*  crossing,'* 
sidewalk*^  or  other  highway.?*  The  inference,  in  some  cases,  may  resemble 
a  conclusion.*'  <  Such  a  witness  may  give  his  inference  as  to  which  of  two 
places  i5  the  safer.*®  An  ordinary  observer  may  statei,  in  terms  of  the  etfect 
which  they. produced  upon  his  mind,  the  phenomena  which  made  a  boat  land- 
ing,*^ railroad  platform,**  track  ^'^  operated  by  a  st^am  or  tr.olley.line,  or  any 
other  structure  ^^  or  place  "  dangerous  *^  or  safe."**  The  facts  must  be  simple 
and  the  inference  necessary. '  In  actions  for  ilegligence  of  this  sort,  the  com- 
petency of  a  workman  may  be  established  by  the  estimates  or  conphisio&s  of 
those  who  have  ob^rved  him.*^  ,     . 

(Mass.)    36    (1851);   Kitchen   v.  Union  Tp. 
171  Pa.  145,  33  Atl.  76  \  1S95)  ;  3  Chamb,  Et. 
I  1886,  i<.  5.      ' 
«5.  Perry  v.  State,  110  Ga.  534,  36  S.  E.  731 

8«.  Cook86ti  V.  Pittsburgti,  etc..  R   Co.,  179 

Pa.  184,  36  Atl.  i94   ff807); 
.•    ••«'         •  ,     ■ 
37.  LoUiftviHe,  etc..  Mail  Co.  v.  Moasberger, 

1.1  Ky.L.  Rep   ft-27   (1802) 

SS.  Orahani   v.   Pennsylvania   Co.,  1.10  Pa 

U^:i\  Atl.  151.  12  L.'l^:  A   21^3   (I'^Of) 

'  i9.  r.oui'«viUe;  etc..  R.  t^o.  V.  Tejrner.  123 

Ala    503.  28  .<5o.  510   (.1800)';' 3  Cliamb.,  Ev.. 

§  1887,  n.  3         *'  '  '  . 

40.  McKerney  v.  Reading  City,  ttupra: 
Bridjrer  v  Asheville.  etc.,  R.  Co.,  2.1  S.  C.  24 
(1885^.  '  '      *. 

41.  Kitchen  v   t'nion  Tp.,  stipr^. 
4i.  Ryan  v.  Rri^toK  supra :  lAind  v  Tynp* 

borough,     supra:     Kitchen     v.     Vnion     Tp . 

supra:  3  Chamb  .  "Kv.,  ^  l>5rt7,  n   6.  *    . 

48.  Dean   v.   ^Iipron.  /mpm :   Rett'*  v    Chi- 

ca<*o,  etc,  h:  Co..  if*2  Iowa  .-^43.  60  K  Vd^vi 

^Y804)  /Raltimoro.  etc..  R'  Co. 'v  CbswH.  fi« 
MA.  410.  t  Atl  805  (1886)':' 3  ChamK,' Ev.. 
§  ikHi,  n   7: 

•44.  Take  ^*.  yt.  R    Co.  v,  Titzfjerald.  112 

ni.  App.  312  ('1004 jr*    '        .,^       ''* 


SI.  Littleton  v/  StUte,  128  Ala.  31,  29  So. 
390  (1900). 

fS.  Watkiha  v.  iSUte,  89  Ala.  82,  8  So  134 
(1889). 

98.  Craig  V.  Wabaah  K.  Cb.,  121  Iowa  471, 
9e  N.  W.  965   (1903). 

24.  Sea|r«l  v.  Chicago,  etc.,  R.  Co.,  83 
Iowa  380/49  X.  W.  990  (1801).  '  * 

85.  Patrick  v.  The  J.  Q.  Adams,  19  Mo. 
73  (1853). 

86  Smith  v.  State,  137  Ala.  22,  34' So  306 
(1!)03).  '  • 

87.  (  hicago,  etc.,  R.  Co.  v.  Legg,  32  Til. 
App.   218    (1889). 

88.  Craig  v.  Wabash  R.  Co ,  9upra.   ' 
88.  Fannihg    V.    T.^ng    Island    R.    Co..    2 

Thomps.  &  C    (N.  Y.)   585   (1874).    '  ^ 

30.  Baltirnore  Pli'efftan's  Ihg.  Co  v.'Mohl- 
man  Co.,  91  Fed.  85,  .33  C.  C.  A.  347   ( 1808) . 

31.  Ryan  v.  Bristol,  63*  Con  A.  '26;  27   Atl 
300   ( 1893)  :  3  Chamb.,  Rv.,  §  1886,  n*  2. '  _ 

•  38.  Martin   v.    Baltimore,   etc'    R.    Co.,   2 
Marv    (Del.)    123,  42   Atl    442    ri^O.->): 

38.  Atherton  v.  Bancroft:  1T4  Mich  '241.  72 
N.  W.  208  (1807);  McNemey  v  Reading 
City.  150  Pa.  611,  25  Atl.'  .57  (1802)  •.•3 
Chamb.  Ev„  §  1886.  n.  4 '  '    "•  ' 

34.  Dean  v.  Sharon.  72  Conn    667.  45  Atl 
983   (1900);  Lund  r.  Tyngaborough.  0  Cuah. 
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545  PflYsioLOiiiCAL  Inferences.  §§  700,701 

Soundness, —  The  witness  may  not  only  apply  the  standards  of  safety  and 
utility  but  also  that  of  soundness, '  stating  that  certain  inanimate  objects  are 
sound  *^  or  Unsound."***  In  any  case,  the  time  indicated  by  the  inference  must 
be  such  as  to  be  relevant  to  the  proposition  put  in  issue  in  the  action.*^ 

SuilabilHy. —  An  ordinary  observer  may,  under  like  conditions,  be  per- 
mitted to  state  his  inference  as  to  suitability  for  a  given  purpose,  as  whether  a 
certain  building  was  suitable  for  a  particular  purpose."^^  He  may  declare  the 
mental  impression  held  by  him  as  to  the  adaptability,  for  its  appropriate  use,, 
of  any  car,"*^  piece  of  machinery  ***  or  any  other  form  or  combination  of  mat- 
ter,^^  the  relevant  appearances  of  which  lie  on  the  surface. 

§  700,  Physiological  Infcrcnces.^^ —  Physiological  inferences,  the  results  of 
observation,  are  conveyed  to  the  mind  by  the  faculty  of  intuition,  with,  as  a 
rule,  but  slight  admixture  of  the  element  of  reasoning.  The  result  is  re- 
garded by  judicial  administration  as  a  mere  statement  of  a  psychological  fact 
and,  as  such,  is  received  without  objection.^^  Thus,  a  witness  may  be  allowed 
to  say  that  he  has  suffered  internal  injury,^ ^  or  to  state  the  effect  on  his  health 
of  certain  acts,^*^  or  to  declare  the  nature,  location  and  other  facts  concerning 
any  sensation  of  pain  which  he  may  have  suffered  ^  or  be  suffering. 

§  701.  Fi^chological  Inf erenees.^^ —  Psychological  facts  are  entirely  mental, 
conditions,  phases,  states  of  mind.  As  such,  they  are  not  subject  to  physical 
observation,  although  their  manifestations  undoubtedly  are.  The  person 
whose  mind  is  in  question  may,  as  has  been  seen,^*  testify  directly  to  their 
existence.*"  The  element  of  reasoning,  of  inference,  is  practically  elimi- 
nated.    Because  of  the   difficulty   of  detailing   observed   phenomena    into   a 

45.  ininoiH  Cent.  R.  Co.  v.  Foiilkd,  191  III.  R.  Co.,  135  Mo.  App.  230,  115  S.  W.  452 
57,  60  X.  E.  890  (IftOl)  ;  Brooks  v.  Sioux  (1900)  :  Cass  v.  Third  Ave.  R.  Co.,  20  App. 
City,  114  Iowa  tt41,  87  N.  \V.  682  0901);  Div.  691,  47  N.  Y.  Supp.  356  (1897);  3 
Merkle  v.  Bennington  Tp..  68  Mich.  13,1,  35  Chamb..  Ev.,  §  1890,  n.  4. 

X.  \V.  846  (1888)  :  3  Chamb,  Ev.,  §  1888,  n.  54.  Chicago  &  J.  E.  Ry.  Co.  v.  Patton.  122 

3.  111.  App.  174  (1905)  :  piau  v.  Alteria,  52  N. 

46.  .lohnHon  v.  Detroit,  etc.,  R  Co.,  135  Y.  Supp.  88.  23  MiKC.  693  (1898);  tombard, 
iliih.  353,  97  X  W.  7(K)  (1904):  Revnolda  v.  etc..  Pans  R.  Co  v.  ChriKtian,  124  Pa.  114. 
Van  Biiren,  31  X.  Y  Supp.  827,  10  Mi»c  703  16  Atl.  628  (1889)  ;  3  Chamb.,  Ev.,  §  1890,  n. 
(1S!I5).  5. 

47.  XA'olscheid  v.  Thome,  78  Mich.  263,  43  55.  ^IcDonald  v.  City  Electric  Ry.  Co.,  144 
X.  W.  12   i'ISS9).  Mich.  379.  108  X.  \V.  85   (1906). 

48.  RiiRt  V.  Eckler,  41  X.  T.  4^8  (1869).  66.  Xorth  Chicago  St.  R.  Co.  v.  Cook,  145 

49.  Petts  V.  Chicaffo.  etc.,  R.  Co.,  supra.  111.  551,  33  X'.  E.  958  (1893). 

50.  Sievers  v.  Peter.«  Box.  etc.  Co.,  151  57.  3  Chamberlayne,  Evidence.  §§  1891- 
Ind   642,  50  X.  E.  877,  52  X.  E.  399  (1898)  ;  1901. 

3  Chamb..  Ev.,  §  1889,  n.  3.  58.  fi^i'pra,  %%  653:  3  Chamb..  Ev.,  §§  1741d, 

51.  Birmingham    iPaint    &    Rooflng   Co.    v.      174le. 

CilWpip.  163  Ala. -408,  .50  So.  1032  (1909).  59.  Jeddrey  v   Boftton  k  X.  St.  Rv.  Co.,  198 

52.  3  Chamberlayne,  Evidence.  §  1890.  Ma»R.  232.  S4  X^  E    316   (1908^  ;   Providence 

53.  Ro<ho  V  Redington,  125  Cal.  174,  57  Marh.  Co.  v.  Broti-nini?,  72  S.  C.  424.  ,52  S.  E. 
Pac.  890  (1899^  ;  Wrar  v.  Warner,  111  Iowa  117  (1905)  ;  3  Chamb.,  Ev.,  §  1891,  n.  4. 

64,  82  K.  W.  455   (1900);  Wise  v.  Wabash 
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reasonable  presentation,  the  instances  in  which  the  secondary  evidence  of  the 
inference  of  the  observer  as  to  the  mental  condition,  weak  or  strong,  sound  or 
unsound,  of  a  designated  individual,  is  received  are  numerous.**"  'An  ordinan 
observer  may,  as  a  rule,  state  appearances  obser\-ed  by  him  regarding  mental 
condition  and  also,  where  these  are  too  numerous  to  be  placed  before  the  jury, 
his  inferences  from  them.^1  The  witness  is  accordingly  permitted  to  give  his 
deduction  as  to  the  objective  condition  of  the  mind  in  question,  that  it  was, 
on  the  one  hand,  bright  and  quick,*^^  judicious,'*^  rational  ^'^  and  the  like;  or  was, 
on  the  other  hand,  easily  impressed,"^  fickle-miuiled,'**^  simple-minded,***  and 
so  forth.'**^  The  condition  of  mind  to  which  the  inference  relates  must  be 
relevant  to  the  proposition  in  issue.'*'**  The  time  covered  by  the  obser\'atioii 
must  not  be  too  remote  to  be  probative.^"  The  witness,  as  a  rule,  should  be 
required  to  state  the  ground  for  his  opinion.^*  The  pre:>iJing  judge  must  be 
satisfied  that  the  witness  has  had  such  opportunities  for  observation  that  the 
jury  might  rationally  act  in  accordance  with  the  infereuce  which  he  proposes  to 
draw."^  Where  it  appears  that  the  luferoiice  is  based  upon  information  fur- 
nished by  others,"^  or  that  the  facts  disclosed  by  the  ])reliiuinary  detail  are  in- 
sufficient to  warrant  the  jury  in  acting  upon  them,'^  the  mental  result  reached 
by  the  witness  will  be  excluded.  Only  a  skilled  witness  will  be  pt*rmitted  to 
testify  to  his  inference  that  certain  coutlnct  w»>s  based  upou  a  dehiftjion  or  an 
irresistible  impulse,^^  or  that  a  given  person  was  subject  to  a  similar  impair- 


60.  HoUand  v.  ZoHner,  102  Ca!.  63.3,  30' 
Pac.  9.10,  37  Pac.  231  ( 1894)  ;  Chic*ago  Union 
Traction  Co.  v.  Scaulon,  136  111.  App.  212 
(1907);  Smith  v.  Hicken bottom,  57  Iowa 
733,  UN.  W.  064  1 1S82) ;  Jones  v.  Thomas, 
218  Mo.  508,  117  S.  \V.  1177  (1909);  De 
Witt  V.  Barly,  17  X.  Y.  340,  348  (1858);  3 
Chamb.,  Ev.,  §   1892,  n.   1. 

61.  Brown  v.  McBride,  129  Ga.  92,  58  S.  E. 
702  (1907)  ;  Mayville  v  French,  246  HI.  434, 
92  X.  E.  919  (1910);  Hewitt  v.  Taunton  St. 
R.  Co.,  167  Mass  483,  46  X.  E.  106  (1897): 
Shelton  v.  Southern  Ry.  Co.,  86  S.  C.  98,  67 
S.  E.  899  ( 1910)  ;  3  Chamb ,  Ev.,  §  1893,  n.  1. 

69.  Martin  v.  SUte,  90  Ala.  602,  8  So.  858 
(1891). 

63.  St.  Louis,  etc.,  R.  Co.  v.  Shifflet  (Tex. 
Civ.  App.  1900).  .'>6  S.  W.  697. 

64.  Holland  v.  ZoUner,  supra;  Paine  v.  A1- 
drich,  133  X.  Y.  .544,  .30  X.  E.  725  (1892); 
3  Chamb.,  Ev ,  §  1893,  n.  4. 

65.  Vivian's  Appeal,  74  Cona  257,  50  Atl. 
797  ( 1901 )  ;  Howell  v.  Howell.  .59  Ga.  145 
(lfi77> 

66.  People  v.  Worthin^on,  105  Cal.  166, 
.38  Pac.  689  (1894) ;  Mills  v.  Winter,  94  Ind. 
329  (1883). 

67.  Koppe  v.  Koppe  (Tex.  Civ.  App.  1909), 


122  S.  W.  68.  On  the  other  hand,  that  a 
person  *'  acted  foolish "  has  been  rejected. 
Wallace  v.  Whitman,  201  HI.  .59.  06  X.  K.  .HI 
(1903). 

68.  Burney  v.  Torry,  100  Ala.  157,  14  S<1. 
685  ( 1893)  ;  3  Chamb.,  Ev.,  §  1893,  n.  8. 

69.  Com.  v.  Buccieri,  153  Pa.  5.35,  26  Atl. 
228    (1893). 

70.  In  re  Hull,  117  Iowa  738,  89  X.  W.  ft7l> 
(1902);  Ramsdell  v  Ramsdell,  128  Mich. 
110,  87  X.  W.  81  (1901):  3  Chamb.,  Ev.,  § 
1894,  n.  2. 

71.  Graham  v.  Deuterman,  244  HI.  124. 
91  X.  E.  61  (1910):  Barker  v.  Comins,  110 
Masp.  477  (1872>;  McConnell  v.  Woodworth, 
102  Mich.  683.  127  N.  W.  808  (1910);  3 
Chamb.,  Ev.,  §  1895,  n.  1.  See,  however,  Ma- 
natt  v.  .«2cott,  106  Iowa  203,  76  X.  W.  717 
(1898). 

72.  Dowell  V  Dowell,  1.52  Mich.  194,  ll.'» 
X.  W  972  (1908):  3  Chamb,,  Ev..  §  189.5. 
n.  3. 

78.  Snell  v.  Weldon.  239  Til.  279,  87  X.  E. 
1022    (1909). 

74.  Blackroan  v.  Andrews,  150  Mich.  322. 
114  X   W.  218  (1907). 

75.  Patterson  v.  SUte,  86  Ga.  70,  12  8.  E. 
174  (1890). 
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ment  in  mental  condition.'^*  A  witness  who  has  obseired  the  mental  condi- 
tion of  another  at  two  periods  may  be  permitted  to  state  whether  he  has  noticed 
a  change/'^  for  the  worse/**  or  for  the  better.^*^  He  may  declare  his  inference 
that  there  has  been  no  change/^  An  ordinary  observer  who  has  enjoyed  suit- 
able opportunities  for  observation  may  state  an  inference  as  to  whether  a  given 
iudividual  was  conscious***  or  unconscious,**^  the  observed  phenomena  upon 
which  he  bases  his  inference  being  detailed  to  the  court. **^  Among  inferences 
which  an  H)bserver  of  his  own  mental  state  mav  draw  is  that  of  conscious- 


ness. 


H4 


Should  the  (juestion  be  so  drawn  as  to  involve  an  inference  on  the  precise 
point  upon  which  the  jury  are  to  pass,  e.g.,  mental  capacity  to  understand  the 
nature  and  character  of  an  act,***  it  will,  in  general,  be  objectionable  and  so  re- 
jected.'*'^ Thus,  a  witness,  however  skilled  in  treating  mental  disorders,  will 
not  be  allowed  to  state  an  inference  as  to  whether  A.  had  the  mental  capacity 
to  draw  a  will,**^  execute  a  contract,^^  sign  a  deed,®*  or  transact  business  gen- 
erally.®" Tpon  croSvH-€»xamination  such  a  question  may  be  permitted;*^  and 
it  has  occasit)nally  been  received  even  upon  direct.*'^  The  analogous  inference 
of  the  witness  as  to  whether  the  person  observed  has  the  mental  capacity  to  be 
oriminally  respcmsible  for  his  acts  ^^  has  been  deemed  an  invasion  of  the  prov- 
ince of  the  jury.     Such  a  witness  is  not  properly  to  be  regarded  a^  an  expert 


76.  State  v.  Winter,  72  Iowa  627,  34  N.  W. 
475    ( 1S87  ^  ;   3  Chamb,,  Ev.,  §   1H06,  n.  4. 

77.  Weber    v.    DeUa    Mountain    Min.    Co , 
14   Ida.   404,   1>4   Pac    441     (1908);    Chicago 
LnioR    Traction    Co.    v.    Lawrence,    211    III 
373,  71  X.  E.  1024   (1004). 

78.  Manatt  v.  Scott,  supra:  Clark  v.  Clark, 

168  Mass.  .523,  47  K.  E.  510  (1897);  3 
f'hamb.,  Ev.,  §  1897,  h.  2. 

79.  West  Chicago  St.  Ry.  Co.  v.  Fishman, 

169  111.  196.  48  N.  E.  447  (1897):  Com. 
V.  Brayman,  136  Mass.  438  ( 1884) ;  3  Chamb., 
Ev.,  §  1897,  n.  3. 

80.  Hertrich  v.  Hertrich,  114  Iowa  643, 
87  N   W.  689  (1901). 

81.  Pennsylvania  Co.  v.  Newmeyer,  129 
[nd.  401,  28  N.  E.  860  (1891):  Galloway  v. 
San  Antonio,  et-c.,  R.'  Co.  (Tex.  Civ,  App. 
1903 ) ,  7H  S.  W.  .32. 

8S.  Chicacro  City  R.  Go.  v.  VanVleck*  143 
111.  480,  .32  y.  K.  262   (1892). 
88.  Pennsylvania  Co,  v   Xewmeyer,  »upra. 

84.  **  To  the  prot*e80efl  of  his  own  mind  lie 
is  iindoiibtedlv  the  best  witness."  Hat  Sweat 
Mfe.  Co  V.  Warrinir.  46  Fed.  106  (1891); 
3  Chamb.,  Ev..  §  1K98. 

85.  Oreen  v.  State,  64  Ark  528,  43  8.  W. 
973  (1898);  MeGlbbons  v.  *MeGibbon«,  119 
Iowa  140,  93  N    W.  65   (1903).    The  prac- 


tice is  otherwise  where  the  point  to  which 
the  inference  is  directed  is  a  collateral  one. 
Koppe  v.  Koppe  (Tex.  Civ.  App.  1909),  122 
S.  W.  68. 

86.  Swick  v.  Sheridan,  107  Minn.  130,  119 
N.  W.  791  (1909)  ;  Chickering  v.  Brooks,  61 
Vt.  564,  18  Atl.  144   (1880). 

87.  Baker  v.  Baker,  202  111  595,  67  N.  E. 
410  (1903);  May  v  Bradlee,  127  Mass.  414 
(1879);  3  Chamb.,  ,Ev.,  §  1899,  n.  3. 

88.  Smith  v.  Sm^th,  157  Mass.  389,  32  N. 
E.  348   (1892). 

89.  Langenbeck  v.  Louis,  140  Cat.  406,  73 
Pac    1086    (1903). 

90.  McGibbons  v.  McGibbons,  supra;  Smith 
V.  Smith,  supra.  Inference  received.  Beard 
v.  Southern  Ry.  Co.,  143  N.  C.  137,  55  S.  E. 
505    fl906) 

91.  In  re  Daniels,  140  Cal.  335,  73  Pac. 
1053  (1903);  State  v.  Leehman,  2  S.  D.  171. 
49  y.  W.  3  (1891);  3  Chamb.,  Ev.,  §  1899, 
n.  7. 

9».  Xeely  v.  Sheppard,  190  III.  637,  60  X. 
E.  922  (1901):  Pflueger  v.  State,  46  Neb. 
49.3,  64  \.  W.  1094  (1895):  3  Chamb..  Bv., 
§  1890.  n.  8. 

08.  People  v.  Lake,  12  X.  Y.  358  (1856). 
Compare  Pflaeg«r  ▼.  State,  supra. 
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and  should  not  be  cross-examined  as  one.®^  A  witness  with  adequate  facilities 
for  observation  may  give  his  inferences  drawn  from  the  appearances  presented 
to  him,  from  time  to  time,  as  to  the  mental  characteristics  of  an  individual  whu 
has  come  under  his  notice.**^  Thus  he  may  state  that  a  person  of  average  in- 
telligence ^  is  absent  minded  **"  and  so  forth. 

§  702.  [Psychological  Inferences];  Insanity;  Ordinary  Observer  Bejected; 
Massachusetts  Rule.'^'* —  The  original  and,  for  a  time,  controlling  influence  in 
favor  of  rejecting  the  inference  of  unskilled  witnesses  as  to  insanity  was  the 
supreme  judicial  court  of  Massachusetts.^^  It  is,  for  example,  distinctly  held, 
in  a  late  ease  on  a  will  contest,  that  statements  that  testator's  powers  seemed 
to  be  complete  and  perfect,  and  that  he  was  in  possession  of  clear  faculties  and 
mental  powers  were  conclusions  and  not  responsive  to  iiuestions  calling  for 
observation  of  testator's  powers  of  comprehension,  memory,  etc.,  and  that  the 
direct  inference  of  the  witness  as  to  testator's  mental  capacity  was  properly 
rejected.^  The  rule  is  spoken  of  as  ''  well  settled  law."  ^  Later  Massachu- 
setts rulings  seem  to  largely  discredit  the  doctrine.  Where  the  direct  inference 
of  a  witness  as  to  insanity  is  offered,  it  will  be  excluded  under  the  rule.  Almost 
anything,  short  of  this,  he  is  permitted  to  give.^  The  earlier  law  in  Alabama,* 
and  New  Hampshire,'  excluded  the  inference  as  to  insanity  of  all  but  skilled 
witnesses,  but  the  rule  has  since  been  changed  and  the  inferences  of  ordinary 
obeervers  are  now  received  in  evidence.®  Maine  follows  Massachusetts,  in  re- 
jecting the  inference  of  an  ordinary,  or,  as  he  is  frequently  called,  **  non-ex- 
pert '^  witness,  as  to  the  insanity  of  one  who  has  come  under  his  observation.^ 
The  ruling,  once  adopted,  has  been  maintained,  although  restricted  to  the  nar- 
rowest practical  limits.® 

9i.  People   V.    Silverman,    181    N.   Y.   285,  ness.    Barker    v.    Comins,    110    Mass.    477 

73   X    E.  980    (19051.  (L872);  McCoy  v.  Jordan,  supra;  3  Cliamb.. 

95.  State  v.  Wright,  112  Iowa  436,  84  X.  £v.,  §  1906,  n.  7.  A  witneM  may  be  asked 
\V.  54  L  (1900);  Hewitt  v.  Taunton  St.  R.  '*  whether  he  had  observed  any  fact  which 
Co.,  167  Mads.  483,  46  X.  E.  106  (1897) ;  3  led  him  to  infer  that  there  was  any  derange- 
Chambr,  E v.,  §  1901,  n.  1.  ment    of    the    intellect.'*    Gorham    v.    Moor, 

96.  Hewitt  v.  faunton  St.  R.  Co.,  supra,  supra;  3  Chamb.,  Ev.,  §  1906,  n.  8.     He  may 

97.  State  v.  Wright,  supra.  assert  or  deny  that  there  han  been  any  change 

98.  3  Chamberlayne,  Evidence,  §§  1002-  in  mental  powers.  Clark  v.  Clark,  16S 
1906.  Mass.  523,  47  X.  E.  510  ( IS97).     Upon  cross- 

99.  Gorham  v    Moor,  197  Mass.  522,  84  N.  examination,  the  direct  inference  of  the  ordi- 
E.  436   (1908);  Ratigan  ▼.  Judge,  181  Mass  nary    obf^erver    may    be   elicited.    Hogan    ▼. 
572,  64  X.  E.  204   il902)  ;   3  Chamb.,  Ev.,  §  Roche,  179  Mass.  510,  61  X.  E.  57   (1901). 
1906,  n.  1      Reasons  assigned  for  rule.    May  4.  Reml)ert  v.  Brown,  14  Ala.  360  (1848): 
V.  Bradlee,  127  Ma^s    421    (1«»79).  3  Chamb.,  Ev.,  §  1903,  n.  3. 

1.  McCoy  V    lordan,  184  Mass    576,  69  N.  6.  State  v.  Archer,  54  N.  H.  465  (1874) :  3 

E.  358   (1904)  Chamb.,  Ev.,  g  190.1,  n.  6, 

t.  Cowles  V.  Merchants,  140  Mass  377,  5  N  6.  Hardy  v.  Merrill,  56  N.  H.  227,  22  Am. 

E.  288   (18«i6).  Rep.  441    (1875);  Ragland  v.  State,  125  Ala. 

3.  The   detai!^   of   appearance  or  conduct,  12,  27  So.  983   (1899). 

for  example,  may  be  stated  with  the  utmost  7.  Wyman  ▼.  Gould,  47  Me.  159  (1859). 

fullness  and  even  characterized  by  the  wit-  9.  Robhison  ▼.  Adams,  62  Me.  369,  410,  Ifi 
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§  703.  [Fsyohol<^cal  Inferences] ;  Role  in  Hew  Tork.® —  In  New  York,  the 
inference  of  the  ordinary  observer  was  at  first  rejected,^^  as  under  the  present 
rule^  but  upm  subsequent  hearing  of  a  case,  was  admitted.  ^^  The  latter 
ruling,  in  complete  unifonnity  with  the  general  practice,  was  itself  reversed  in 
later  cases  **  and  in  the  state  of  2\ew  York,  the  inference  of  the  ordinary 
observer  as  to  insanity,  in  itself  considered,  continues  to  be  excluded.  The 
court  standi  upon  stronger  ground  in  ruliug  that  an  ordinary  observer  cannot 
testify  as  to  an  inference  of  sajiity  upon  the  basis  of  observations  made  by 
others.^*  While  the  direct  inference  of  the  ordinary  observer  as  to  insanity, 
eo  nomine  is  excluded,  he  may  properly  be  asked  whether  the  a[)pt'arance8 
which  he  observed  or  the  acts  which  he  noticed'  were  *'  those  of  a  rainoual  or  an 
irrational  man."  ^^  With  a  difference  largely  of  words,  he  may  be  asked  as 
to  how  he  was  impressed  by  ceitain  acts  of  the  person  in  question  in  respect  to 
tKeir  rational  or  irrational  character.*^  In  general  the  ordinary  observer  may 
be  asked  as  to  what  impi'essiou  a  given  act  or  appearance  produced  in  his 
mind,^^  e.g.,  whether  he  noticed  anything  which  seemed  to  him  to  indicate  in- 
sanity.^^  Violations  of  the  strict  letter  of  the  rule  are  not  regarded  as  preju- 
dicial error.^®  A  witness  will  not  be  allowed  to  state  his  inference  as  to  his 
own  mental  condition  at  a  particular  time  in  the  past.^^ 

§  704.  [Fsyohologioal  Ixiferejioes]  Insanity;  Ordinary  Observer  Admitted.'^" — 
In  England  and  in  the  majority  of  the  American  states,  the  inference  of  the 
ordinary  observer  as  to  the  mental  condition  of  insanity  has  been  received.^* 

Am.   Rep.   478    (1870);    Fayette  v.   Chester-  9.  3  Cbamberlayne,  Evidence,  §  1907. 

ville.  77  Me.  28,  52  Am.  Rep.  741    (IK8.5).  10.  Dewitt  v.  Barley.  0  X.  Y.  371    (1853). 

Correct  qveition  to  noB-expert  witnett. —  11.  De  Witt  v.  Barly,  17  X.  V.  340  (1858). 

An    attorney    before    he    trie*    a    will    caee  IB.  Wyse  v.  Wyae,  1.55  N.  Y.  367.  4ft  N.  E. 

•Iiould  be  8ure  that  he  knowa  just  what  ques-  042    (18ft8)  ;   People  v.   Koerner.   154   X.   Y. 

tions  he  can  ask  a  non-expert  witness  as  to  .*io5,  48  X.  E.  73il    (1807)  ;  3  Chamb.,  Et., 

sanity  and  as  the  praetice  in  each  jxiriitdietion  §  1007,  n.  3. 

is  different  he  must  examine  the  decisions  of  13.  Bell  v.  Mc^lanter,  20  Hun   (X^.  Y.)  272 

his  own  state  on  the  subject.    The  difficulty  (1883). 

is  that   we   are   here   really  trying   to   get  14.  Johnson  v.  Cochrane,  159  X.  Y.  555,  54 

and  getting  the  opinion  of  the  non-expert  but  X.  E.  1002  (1809  > ;  3  Chamb.,  Ev.,  §  1907,  n. 

the  courts  reaiicing  its  value  have  in  many  5. 

states  permitted  these  questions  to  be  asked  15.  White  v.  Davis,  62  Hun  622,  17  X.  Y. 

provided  certain  forms  of  language  are  used.  Supp.  548  (1801) ;  3  Chamb.,  Ev.,  §  1907,  n. 

For   example    in    Massachusetts   the   witness  6. 

may  be  asked  "^ITiether  you  ever  observed  1«.  People  v.   Youn^rs,   151   X.  Y.   210,  45 

anytiiing   in   A   which    led   you   to   infer    in  X.  E.  460   (1806). 

your  own  mind  that  he  was  a  crazy  or  cracked  17.  People  v.  Krist,  168  X.  Y.  10,  60  X.  K. 

man?"    See  May  v.  Bradlee,  127  Mass.  414.  1057,  15  X.  Y.  Cr.  532  (1001) ;  3  Chamb.,  Ev., 

This  IS  A  leading  case  on  the  subject  and  other  §  1007,  n.  8. 

forma  of  question   embracing  the  same  idea  18.  \Vyse  v.  Wyse,  supra. 

have  been  sanctioned  by  later  cases.  19.  O'Connell  v.  Beecher.  21  App.  Div.  208, 

in  New  York  the  question  may  be  asked  47  X.  Y.  Supp.  .3.34  (1807). 

"Will  yodi  tell  whether  the  acts  whi<'h  you  20.  3  Chamberlayne.    Evidence,    §§    1008- 

bave  described,  impressed  you  at  the  time  as  1010. 

iM'-ne  rational  or  irrational?*'  tl.  Oreen  v.  State,  64  Ark.  623,  43  S.  W. 
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As  in  case  of  the  more  active  form  of  insanity,  an  ordinary  observer,  mih 
suitable  opportunities  for  observation,  may  state  his  inference  whether  a  given 
individual  is  a  lunatic  --  or  weak  minded.  Such  a  witness  will  be  required  to 
give,  as  a  preliminary  matter,  a  statement  of  such  of  the  constituting  details 
upon  which  his  inference  is  based  as  admit  of  individual  enumeration.**  A 
witness  may  be  allowed  to  declare  whether  he  noticed  anything  unusual,  pecul- 
iar, unnatural  *^  or  tending  to  indicate  insanity.*®  A  competent  observer  may 
be  asked  as  to  past  mental  conditions,  e.g.,  whether  a  given  person  has  ever 
been  crazy. *^  The  inference  or  estimate  of  witnesses  of  this  type  must,  how- 
ever, be  based  Upon  observation.  Mere  opinions,  characterizations,  and  con- 
clusions of  non-expert  witnesses  as  to  the  insanity  of  a  person  not  observed  by 
tbem  are  in  themselves  incompetent.*^  The  California  code  of  civil  pro- 
cedure ***  limits  the  non-expert  witnesses  who  are  competent  to  testify  as  to  an 


973  (1898);  In  re  Keithley,  134  Cal.  9,  (50 
Pac.  5  (1901);  Haye8  v.  Candee,  75  Conn. 
131,  52  Atl.  826  (1902):  Turner  v.  Amer. 
Security  &  Truat  Co..  29  App.  D.  C.  460 
(1907):  Fields  v.  State,  46  Fla  84,  35  So. 
\85  (1903);  Herndon  v.  State,  111  Ga.  178, 
36  S.  E  QU  (19(»0);  State  v.  Shuff,  9 
Ida.  115,  72  Pac.  664  (1903);  Majrville  v 
French,  246  IH.  434,  92  X.  E  919  '(191())i 
Swygart  v.  WiUard.  166  Ind.  25,  76  X.  E.  755 
(1906);  Hertrich  v.  Hertrich,  114  Iowa.  643. 
87  X.  \V  689  (1901);  State  v.  Humble,  81 
Kan  16.  lOo  Pac.  1  (1909);  Abbott  v  Com. 
107  Ky.  624,  35  S.  W.  196  ( 1900)  ;  State  v. 
Coleman,  27  La.  Ann.  691  (1875);  Gritl  v. 
O'Dell,  113  Md.  625,  77  Atl.  984  (1910)  ;  Peo- 
ple V  Casey,  124  Mich  279,  82  X.  W.  883 
(1900)  ;  Cannady  v.  Lynch,  27  Minn.  435,  8  N. 
W.  164  (1881)  :  Sheelian  v.  Kearney  (MIhs.), 
21  So.  41  (1896)  ;  State  v.  Bronstine.  147  Mo. 
520.  49  S  \V.  r)12  (1S99)  ;  Territory  v.  Rob- 
erts, 9  Miint  121.  22  Pac.  IS2  (1889)  ;  Clarke 
V.  Irwin,  63  Xcli  539.  88  X  W.  *783  (1902): 
State  V.  Lewi*.  20  Xev.  333.  22  Pac.  241 
(ISHO);  Patten  v.  Cilley.  67  X.  H.  SZOi  42 
AtL  47  (1894);  Genz  v.  State,  58  X  J.  L. 
482,  :U  Atl.  816  (1S96);  Moffitt  v.  Smith, 
153  X.  C.  292,  69  S  E  224  (1910)  ;  Nelfton  v. 
Thompson,  16  N.  D.  295,  112  K.  W.  10.18 
(1907)  ;  Clark  v.  State,  12  Ohio  483.  40  Am. 
Dec.  481  (1843);  Queenan  v  Territory,  11 
Okl  261,  71  Pac.  218  (1901)-:  State  v. 
Fiester,  32  Or  254,  50  Pac.  561  '  (1897)  : 
Cam.  V.  Oearhardt,  20r,  Pa.  387.  54  Atl  1029 
(1903):  Price  v.  Kichmond.  etc.,  R.  Ca,  38 
Si  C  199,  17  S.  K  782  (1892);  Halde  v. 
Schultz.  17  S.  D  465.  97  X  W  .369  (1903)  ; 
J4netf  V  Galbraith  (Tenn.  Ch.  App.  1900)^87 


S.  VV.  726;  Field  v.  Field  (Tex.  Civ,  App. 
Wis,  641,  96  N.  VV.  417  (1903) ;  Connecticut 
1905),  87  Si  W.  726;  In  re  Christensen, 
17  UUh  412,  53  Pac.  1003  (1898);  Foster 
V.  Dickerson,  64  Vt.  233,  24  Atl.  253  ( 1891 ) ; 
^ishburne  v.  Fergunon,  84  Va.  87,  4  S.  E.  575 
(1887);  SUte  v.  Craig,  62  Wash.  66,  100 
^ac.  167  (1909) ;  State  v.  Maier,  36  VV.  Va. 
757,  15  S.  E.  991(1892) ;  Lowe  v.  SUte,  118 
Mut.  L.  Ins.  Co.  V.  Lathrop,  111  U.  6.  612, 
4  S.  Ct.  533,  28  L.  ed.  536  (1883)  ;  3  Chamb.. 
Ev.,  §  1908.  n.  1.  Persons  who  have  had 
business  dealings  with  the  testator  and  known 
him  socially  and  talked  with  him  on  various 
subjects  are  competent  to  testily  as  to  his 
mental  soundness.  Re  O'Connor,  271  III.  305. 
Ill  X.  E.  272,  L.  R.  A.  1916  D  179  (1915*. 
Of  lay  persons  on  sanity.  See  note.  Bender 
Ed.,  182  X.  Y.  iH.  •  Opinion  evidence  on  in- 
sanity. See  note.  Bender,  ed..  138  N.  Y. 
400,  410.  Witness  mav  (4iaracteri7e  what  he 
saw  and  heard  as  rational  or  irrational. 
See  note.  Bender,  ed.,  17  X.  Y.  .346.  Non- 
expert as  -  to  whether  testator  appeared  ra- 
tional.    See  note,  Bedner.  ed.,  104  X.  Y.  79. 

S8.  Grant  v.  TK^^mpsoa.  4  Conn.  203,  10  Am. 
Dec.  119   fl822).  , 

28.  3  Chamb.,  Kv.,  g  1908,  n.  3. 

24.  Braham  v.  State.  143  Ala.  28,  38  So.  919 
(1905). 

25.  SUte  T.  Lyons,  113  I-a.  950,  .37  So. 
890  (1904) '.  3  Chamb^.  Ev..  $  1908,  n.  5. 

26.  Bell  V.  State,  140  Ala.  57,  37  .So.  381 
(1904). 

27.  Peopl*  V.  Jones,  116  N.  Y.  Smpp.  800 
(1909)  ... 

\,  §  1870.  .1 
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inference  of  insanity  to  ^^  intimate  acquaintances."  ^^  The  presiding  judge 
determines  what  witnesses  are  within  this  class.*^  The  statutory  restriction 
applies  only  to  those  witnesses  who  are  asked  to  draw  the  precise  inference 
whether  an  observed  person  is  or  is  not  insane.**  An  observer  qualilied  by 
opportunities  may  state  the  negative  fact  that  he  saw  nothing  iu  the  person's 
conduct  or  demeanor  to  indicate  insanitv.^^  An  ordinary  observer  as  to  in- 
sanity  is  not  a  skilled  witness  and  cannot  testify  as  an  expert,  lie  will  not  be 
allowed  to  answer  b\-pothetical  questions  based  upon  facts  proved  by  others.'** 
The  rule  is  the  same  in  criminal  casesJ^*  The  rule  in  Kugland  '"^^  and  Canada  *• 
is  the  same  as  in  the  great  majority  of  American  states. 

§  7<>S.  [F»yebol<^oal  Inf erenoes] ;  ftnglification  of  Ability  to  State  Details  of 
Phonomena.'^^ —  The  inference  must  be  iu  connection  with,  subsequent  to  and 
based  upon,  the  facts  observed  by  the  witness.^^  An  important  qualification  for 
one  who  shall  state  a  helpful  inference  as  to  insanity  is  an  ability  to  give  the 
salient  details  observed  by  him.*^  This  will  usually  be  recjuired  by  the  pre- 
siding judge.^^  The  statement  of  certain  facts,  in  this  way,  is  not  ground 
for  rejecting  or  for  failing  to  give  due  weight,  in  any  proper  respect,  to  the 
inference  of  insanity.^^  The  application  of  the  rule  is,  however,  m»t  invari- 
able,'*^  it  being  assumed,  under'  certain  circumstances,  that  one  shown  to  have 

10   Am.  Dec.   110    (1822);    3  Chamb.,  Kv.,  § 
1911,  n.  2. 

40.  Raglaud  v.  State,  125  Ala.  12,  27  So. 
983  (1899);  Shaeffer  v.  JSUte.  01  Ark.  241, 
32  S.  \V.  679  (1895)  ;  In  re  Keegan.  139  Cal. 
123,  72  Pao.  828  (1903);  Lodge  v.  Lodge, 
2  Houat  (Del  )  418  (1862)  :  Haul)  y.  Carpen- 
ter, 17  App.  Cas.  (D.  C.)  605  (1001);  Arm- 
strong V.  State,  30  Fla.  170.  11  So.  618 
(1892);  State  v.  Hurst  (Ida),  39  Pac.  554 
n805);  Blume  v.  State,  154  Ind.  34.S.  56 
N.  E.  771  (1900):  Zirkle  v.  Leonard,  61 
Kan.  636,  60  Pac  318  (1900);  State  v. 
Smith,  106  U.  33,  30  So.  248  ( 190n  :  Bra- 
sbears  v.  Orme.  93  Md.  442,  49  Atl.  620 
(1901);  Dickinson  v.  Barlter,  9  Mas**.  225,  6 
Am.  Dec.  58  (1812):  Woodcock  v.  Johnson, 
36  Minn.  217.  30  X.  W.  894  (1886):  People 
V.  O'Donnell,  51  App.  Div.  115,  64  .V.  Y.  Supp. 
256  (1900):  State  v  Potts.  100  X.  C.  467. 
6  S.  K.  ^17  (1888):  Higjrins  v.  Xethery,  30 
Wa^h.  2.39.  70  Pac.  489  (1902):  Crawford 
V.  Christian,  102  Wi^.  51,  78  X.  \V.  406 
(1899):  3  Chamh.,  Ev.,  §  1911,  n.  3.  See 
alfio  cases  nied  in  note  2  to  §  704.  supra^ 

41.  State  V.  Rumble.  81  Kan.  16,  105  Pac. 

1  fiono). 

42.  Caddell  v.  State,  129  Ala.  57,  30  So.  7i 
(1900). 


L  People  V  Clark,  151  Cal.  200,  90  Pac. 
649  (1907). 

30.  People  v.  Hill,  116  Cal.  562,  48  Pac.  711 
(1897). 

SI.  People  T.  Barthleman,  120  Cal.  7,  52 
Pac.    U2    (1898). 

as.  Proctor  v.  Pointer,  127  Ga.  134,  56  S. 
£.  111^(1906)  ;  Com.  v.  Fencez,  226  Pa.  114, 
75  Atl.  19    (1910). 

38.  Spiers  v.  Hendershot,  142  Iowa  446,  120 
N.  W.  1058  (1909). 

34.  Glover  v.  State,  129  Ga.  717,  59  S.  E. 
816  (1907);  State  v.  Humble,  81  Kan.  16, 
105  Pac.  1  (1909):  State  v.  Banner,  149 
N.  C.  519,  63  S.  E.  84  ( 1908 ) :  Clark  v.  State, 
12  Ohio  487  (1843)  ;  3  Chamb.,  Ev.,  §  1908, 
n.  21. 

30.  3  Chamb ,  Ev..  §  1909,  nn   2,  3. 

86.  Ke  Estate  John  A.  P.  McLellan,  28  Xova 
ScotU  Rep.  226  (1896);  R.  v.  Waters,  10 
Ont.  App.  85  (1884).  As  to  Reasons  for  ad- 
mitting the  Inference,  see  3  Chamb.,  Ev.,  g 
1910  and  notea  thereto. 

87.  3  Chamberlayne,  Evidence,  §  1911. 

88.  American  Bible  Soc.  v.  Pric«,  115  111. 
623.  .5  X.  E    126  (1886). 

89.  Yarbroufifh  v.  State.  105  Ala.  43.  16  So. 
758  (1894J ;  Grant  v.  Thompson,  4  Conn.  203, 
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had  opportunities  for  obsei^vation  properly  utilized  them.*'  Should  the  wit- 
ness be  able  to  give  only  so  meagre  a  list  of  facts  as  fails,  in  the  opinion  of  the 
presiding  judge,**  to  make  his  inference  of  rational  assistance  to  the  jury,**  it 
will  be  rejected ;  "**  or,  if  received,  be  accorded  but  little  weight.*^  Part  of 
the  basis  for  the  inference  of  the  ordinary  observer  as  to  insanity  may  properly 
be  the  statements  of  the  person  in  question,  viewed  in  their  independetitly 
relevant  capacity.  No  administrative  objection  exists  to  their  reception.** 
Hearsay  statements  of  others  or  previous  knowledge  of  the  individual  in  ques- 
tion are  hot  to  be  r^arded,  in  this  connection,  as  a  dependable  foundation  for 
an  inference  as  to  insanity.** 

§  706,  [Pftychologlcal  Inlerencei] ;  fttuaifloatioA  of  Suitable  Opportanltiet  for 
ObtcrvatioB.*-*—  The  proponent  of  an  inference  must,  in  this  connection,  show 
to  the  court  that  the  inferring  witness  has  had  sutficient  opportunities  for  ob- 
servation to  make  his  inference  helpful  to  the  jury.*^  Should  these  be  lacking, 
the  evidence  is  incompetent'^  and  will,  as  a  rule,  be •  cKcluded.^  In  other 
words,  unless  suitable  opportunities  for  observation  are  shown,  the  evidence  of 
an  inference  as  to  insanity  will  be  rejected.'*  What  shall  be  deemed  to  con- 
stitute a  sufKcieut  opportunity  for  observation  has  been  thus  stated:  **  It  is 
.  .  .  agreed  by  the  authorities  that  if  the  witness  shows  an  acquaintance  with 
the  accused,  that  he  has  had  conversation  with  him,  or  that  he  has  had  busi- 
uess  dealings  or  social  intercourse  with  him,  he  may,  having  stated  the  facts, 
express  an  opinion.'-  *'  Necessarily,  the  matter  is  mainly  one  of  adminis- 
tration.'^ 


43.  Xeely  v.  Shephard,  190  ill.  637.  60  N. 
E.  922  ( 1901 ) ;  State  v.  Winter,  72  Iowa  627, 
34  N.  NV  475  (1887)  ;  3  Chamb.,  Ev.,  §  1911, 
n.   7. 

44.  Collins  v.  People,  194  111.  506,  62  N.  E. 
90  (1002);  O'Connor  v  Madi**on,  98  Mich. 
183,  i>7  X  W.  105  MS93);  Com  v  Bnctieri, 
l.>3  Pa.  •'>35,  26  Atl.  228  ( 1«93>  ;  3  Chamb., 
Ev  ,  §   19il,  n    8. 

46.  Uurney  v.  Torrey,  100  Ala.  157,  14  So, 
6S5  •  1SU3);  Alvonl  v  Alvord,  109  Iowa  113. 
80  N.  W.  3(MJ  ai*99);  Umb  v.  Lippincott, 
115  Mirh.  611.  73  X  VV.  887  (l«98>;  3 
Chamb.,  Ev..  §  1911,  n.  9 

46.  Uyder  v.  State.  100  Oa  528,  28  S.  E. 
246  (1897) :  Baltimore  Safe-Deposit,  etc,  Co. 
V.  Berrj',  93  Md  560,  49  Atl  401  (1901): 
Com.  v.  Wireback.  190  Pa.  138,  42  Atl  r>42 
(1899):  3  Chamb..  Er.,  §  1911,  n.  10 

47.  Kinne  v.  Kinne,  9  Conn.  102.  21  Am. 
Dec  732  (1831);  Turner  v.  Cheenman.  15 
N  J.  Eq.  243  (1857)  ;  3  Chamb.,  Ev  .  §  1911, 
H:  11: 

48.  People  v.  Shattuck,  109  Cal.  673.  42 
Pae.  315   (1895)  ;  People  v.  Nino,  149  N.  Y. 


317,  43  N.   E.   853    (1896);   3  Chamb.,  Ev., 
§  1911a,  n.  2. 

48.  Caswell  t.  State.  5  Ga.  App.  483.  63 
S.  E.  566  (1909);  3  Chamb.,  Ev.,  §  1911a, 
n    7. 

60.  3  Chamberlayne,  Evidence.  §  1912. 

61.  Orand  Lodge  I.  O.  M.  A.  v.  Wieting. 
168  111.  408,  48  X.  E.  59  (1897);  O'Connor 
V  Madison,  supra;  Carpenter  v.  Hatch,  64 
X.  H.  573,  15  Atl.  219  ( 1888)  ;  3  Chamb.,  Er., 
§  1912,  n.  3. 

68.  Sutherland  v.  Hankins.  56  Ind.  343 
(1877);  Buys  v  Buys.  99  Mich.  .354,  ,58  X 
W.  331    (1894)  ;  3  Chamb.  Ev.,  §  1912,  n.  4 

68.  Kimberly*8  Appeal.  68  Conn.  428,  36 
Atl.  847  (1896):  Stumph  v.  Miller,  142  Ind 
442.  41  X.  E  812  (1895)  :  Moors  v.  Sanford, 
2  Kan  App.  243.  41  Pac.  1064  (18fl5):  3 
Chamb.,  Ev  ,  §  1912.  n    5. 

54.  Denning  v.  Butcher,  91  Towa  425.  .59 
X    \V    00   11894)  :  3  Chamb.,  Ev.,  1912.  n.  6 

66.  Goodwin  v.  State.  06  Ind.  550  (1A84>. 

66.  Montana  B.  Cci.  v.  Warren,  137  U.  S. 
348,  11  S.  Ct.  96,  34  L.  ed.  681   (1890). 


553 


V 

FsTCpOLOeiCAL   lNF£R£iNCE8« 


§§  707-t09 


§  707,  [Pgydiolnrioal  Inf exexiceif] ;  Qnaliflcation  of ;  Ability  t6  GQ«][di]ui;te  Phe. 
nomena.^'^ —  Of  primary  importance,  among  qu$kUtioatioQ&  for  tbe  giving  of  a 
reasoniible  inference  with  regard  to  insanitv,  is  a^power  of  mental  coordina- 
nation.  In  this  connection,  not  only  are  the  habita  and  powers,  of  observation 
of  the  witness  to  be  considered,  but  also  the  subjective  Gundition&  under  which 
his  sense-perceptions  are  made.^^  Probably  it  is  this  requirement  that  the 
witness  should  be  able  to  coordinate  his  sense-impressions  into  a  reasonable 
mental  inference  which  is  indicate  by  the  •  statement  of  certain  courts  that 
observers  must  be  ^'  people  of  good  common  sense."  ^ 

§  708.  [Psychological  Inferences] ;  Judicial  Estimates  as  to  Probative  Force.^^ 
—  The  precise  reason  why  the  ordinary  observer  is  allowed  to  state  his  infer- 
ence is  because  he  cannot  fully  detail  th^  phenomenii  iipon  which  hie  balses  it."^ 
How,  then,  can  the  true  state  of  the  case  well  be  laid;  with  any  greater  preci- 
sion, before  an  alienist  testifying  as  an  expert  i  ^^  This  is  practically  the  view 
adopted  in  England  ^^  and  in  the  gi'cat  majority  of  American  states.^"^  On  the 
other  hand,  it  has  been  said  that  the  inference  of  ordinary  observers  as  to  the 
presence  of  insanity  is  of  "  little  or  no  weight."  ®*^  The  courts  of  Maine,** 
Massachusetts,*^  and  New  York  *^  adopt  a  view  that  such  evidence  is  to  be  re- 
jected in  favor  of  the  reasoning  of  tbe  skilled  witness. 

§  709.  [Psychological  Inferences] ;  Skilled  Observer.®* —  Under  circunistances 
which  would  warrant  the  court  in  admitting  the  inference  of  an  ordinary  ob- 
server, that  of  a  skilled  witness,  .e.g.,  a  physician  J"  may  undoubtedly  be  re- 
ceived. He  may  state  whether  one  accused  of  crime  is  legally  capable  of 
committing  it,  i.e.,  is  aware  of  the  nature  and  consequences  of  his  act."^  In 
such  instances,  the  inference  should,  as  a  rule,  be  a  necessary  one.^^     As  seen 


57.  3  Chamberlayne,  Evidence,  §§  1013- 
1915. 

58.  Emery  v.  Hoyt,  46  111.  25S  ( 1867 ) ;  3 
Chamb.,  £v.,  §  1013. 

59.  New  York,  etc.,  R.  Go.  t.  Luebeck,  157 
111.  .595,  41  N.  E.  897  (1895). 

00.  3  Cbamberla^Tie,  Evidence,  §§  1916- 
1920  Comparative  value  of  qualifications  de- 
manded by  judicial  administration.  See  3 
Chamb.,  Ev.,  §  1014.  Direct  and  Indirect  In- 
ferences.    Pee  3  Chamb.,  Ev.,  §  1915. 

61.  Fayette  v.  Chesterville,  77  Me.  28,  52 
Am.  Kep.  741    (1885). 

eS.  Srfalencker  v.  iState,  9  Neb.  241,  1,N. 
W.  857  (1879) :  Clark  v.  State.  12  Ohio  4^3, 
40  .\m.  Dec,  481  (1843);  3  Chamb.,  Ev.,  § 
1016. 

6S.  Supra,  §  704;  3  (?hamb.,  Ev.,  §  1909. 

•i.  Supra,  §  704;  3  Chamb.,  Ev.,  §  190S. 


65«  Eloi  V.  Eloi,  36  La.  Ann.  563   (1884). 

66.  Bupra,  §  702;  3  Chamb.,  Ev..  §  1005. 

67.  Supra,  §  702 ;  3  Chamb.,  Ev.,  $  1906. 

68.  Supra,  §  703;  3  Chamb.,  Ev  ,  §  1907. 
Function  of  the  Judge.    See  3  Chamb..  Ev., 

§  1917  and  notes,  iic^iofi  of  Appeltaie 
Courts.  See  3  Chamb.,  Ev.«  §  1918  and  notes. 
Province  of  the  Jurjf.  See  3  Chamln,  Ev.,  § 
1919  and  notes.  Weight  of  the  Kvidenee. 
See  3  Chamb.,  Ev.,  §  1920,  and  notes. 

69.  3  Chamber layne,    Evidence,     §§     1921, 
1922. 

70.  Com.   V.   Cressin^r,    193    Pa.    326,   44 
Atl.  433  (1899) ;  8  Chamb.,  Ev.,  §  1921,  n.  1. 

71.  State  v.  Boselair.  57  Or.  8,  109  Pac.  865 
(1910). 

7%.  Taylor  v,  McCUntock,  87  Ark.  243»  112 
S.  W.  405  (1908). 
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in  ahclther -^l^JBe,^'  the  ordinary  obijerver  might  tvell  be  forbidden  to  state  his 
deduction  from  the  same  appearances.'^ 

Inferences  of  Sanity, —  Sanity  being  the  normal  mental  state,  and  its  exist- 
ence, therefore,  being  assumed,**  while  an  ordinary  observer  may  not  give  his 
inference  as  to  iusanity  vrithout  stating  the  constituent  phenomena  upon  which 
it  is  ba«ed/*^  he  may  declare  his  opinion  in  favor  of  sanity  without  doing  so/" 
lie  may  be  permitted  to  testify  to  an  inference  that  a  given  person  is  sane,*" 
but  lie  may  not  be  permitted  to  testify  as  an  expert.*^  In  criminal  cases,  the 
inference  of  an  ordinary  observer  as  to  mental  condition  has  been  rejected.^ 
It  scenes  to  be  settled  that  general  reputation  in  a  oommunity  is  not  admis- 
sible to  prove  the  fact  of  the  sanity  ^'  of  a  given  individual.**^ 

§  710.  {Pi^chological  Inferenoes] ;  Sabscribitig  WitiieaB.^^^-*  In  the  English 
practice,  the  subscribing  witness  is  customarily  permitted  to  state  his  infer* 
ence  as.  to  the  sanity  of  the  person  executing  a  will  or  deed  whidii  the  witness 
has  been  called  upon  to  authenticate.^'^  In  the  United  Stoites,  the  English 
view  on  thiasubjectt  equally  prevails  and  the  inference  of  the  subscribing  wit- 
ness as  to  the  sanity  of  the  executing  party  is,  in  general,  received,***  even  in 
jurisdictions  which  exclude  the  reasoning  of  other  ordinary  observers.*^  It 
will  be  received  although  foimed  subsequent  to  the  time  of  the  transaction  in 
connection  with  which  he  has  acted.*^  Questions  calling  for  the  use  of  a  large 
proportion  of  inference  on  the  part  of  the  witness  may  be  rejected.*** 

An  Anomalous  Position. —  Grounds  assigned  for  so  unusual  an  anomaly 
have  bc»eii  various.^"  In  XeW  York,  which  concurs  with  Massachusetts  in  re- 
jecting the  inferences  of  ordinary  observers  as  to  insanity,^'^  the  exceptional 
admissibility  conferred  upon  the  estimates  of  attesting  witnesses  is  placed  upim 
the  ground  of  administrative  necessity.*^     The  dissentient   American  states 


78.  .N?«prw,  §  701 ;   3  Chamb.,  Ev.,  §  18»9. 

74.  Town  of  l-ondondenry  v.  Frj'or,  84  Vt. 
294,  71)  Atl.  46  (1911);  3  Chamb..  Ev.,  § 
1921,  ti.  5. 

75.  i^upra,  §  404;  2  Chamb.,  Ev.,  §  974. 

76.  Supra,  §  705;   3  Chamb.,  Ev.,  §  1911. 

77.  State  v.  Roper,  148  Mo.  217,  23.5,  49 
S.  \V.  1007  (1899)  ;  5  Chamb,  Ev.,  J  1922,  n. 
4. 

78.  Mollering  v.  Kinneburg,  78  Neb.  758, 
111  X.  W.  788   (1907) 

79.  Myatt  v  Myatt,  149  N.  C.  137,  62  S.  E. 
887    (1908). 

80.  Braham  v.  State,  143  Ala.  28,  38  So. 
919   (1905). 

81.  People  V.  Pico,  62  Cal.  53  (1882)7 
Townsend  v  Pepperell.  99  Mass.  40  (1868)  ; 
Siate  V.  Coley,  114  X.  C.  879,  19  S.  E.  705 
(1894)  ;  3  Chamb.,  Ev.,  §  1922,  n.  14 

88.  Foster  v   rooks.  6  Oa.  290   (1849). 
88.  3  Chamberlayne,    Evidence.    §§    1923- 
1927. 


84.  Tatham  v.  AA>ight,^ll  Eng.  Ch.  I,  39 
Engl  Reprint  295    (1831)*. 

86.  Scott  V.  McKee,  106  Ga.  256,  31  S.  E. 
183  (1898);  Hertrich  v.  Hertrieh,  114  Iowa 
643,  87  N.  W  689  (1901);  In  re  Du  Bois, 
164  Mich.  8,  128  X.  W.  1092  (1910);  3 
Chamb.,  Ev.,  §  1!)25.  n.  I. 

86.  Kobinson  v.  Adams,  62  Me.  369,  16  Am. 
Rep  473  (1874);  May  v.  Bradlee,  127  Mass. 
414  (1879);  Hewlett  V.  Wood.  55  N.  T.  634 
(1873). 

87.  Runyan  v  Price,  15  Ohio  St.  1,  86  Am. 
Dec.  459  M864). 

88.  /n  re  Du  Bois.  iupra, 

89.  See  Xeedham  v.  Ide,  5  Pick.  (Mass.) 
510  (1827);  Williams  v.  Spencer,  150  Mass. 
346.  23  X  E.  105,  15  Am.  St.  Rep.  206,  5 
L.  R.  A.  790   (1890)  '  \ 

90.  dypra,  §  703;  3  (!'hamb.,  Ev.,  §  1907.  ' 

91.  Clapp  V.  Fullerton,  34  K.  Y.  190,  90 
Am.  Dec.  681    (1866). 
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hay^,  hower^rer,  iz^posed  certau^  Umit^tion^  upon  the  jsqope  of  the  aiiDmaiy.  In 
case  of  a  will,  onlyiaa  to  insanity  as  it  exi&ted  at  the  time  of  executing  it  is  the 
subscribing  witness  p^xiUjUted  to  speak.^*''  Tl)e  rOsuit  of  bis  observations  siuce 
the  execution  of  the  will  ^^  or  other  instrument,  are  not  deemed  to  be  relevant 

Marked  Adminutraiive  Iiululytnce. —  A  subscribing  witness  alone  is  not 
required  .to  give  a  preliminary  statement  of  observed  phenomena  constituting 
the  basis,  of  his  inference.^**  But  the  facts  observed  may  be  inquired  into,*^^ 
and  the  probative  weight  of  the  inference  may  be  reinforced  by  stating  them,®® 
Beyond  the  incidejQts  necessarily  at;tendant  upon  the  fact  of  attestation,  no 
special  opportunities  for  obsen'ation  need  be  shown  to  have  been  enjoyed  by  the 
witness.**  He  may  even  invade,  to  an  extent  permitted  no  othqr  witness,  the 
province  of  the  jury  '•^**  by  stating  his  opinion  on  the  precise  point  .as  to  which 
they  are  to  pass,  e.g.,  whetber  a  testator  executing  a  will  was  possessed  at  the 
time  of  testamentary  capacity**  or.  one  who  signed  ft  deed  was  sufficiently 
sane  to  transact  business.^ 

Probative  Force* —  To  the  inference  of  a  subscribing  witness  as  to  the  in- 
sanity of  the  maker  of  the  inslx'umeut  the  law  attacbes  no  special  or  predeter- 
mined probative  force/**  Much  depends  upon  the  personal  credibility  of  the 
attesting  witness.^  In  no  case,  is  it  regarded  as  conclusive.^  lie  may  even  be 
impeached,  as  by  proof  that  he  has  made  inconsistent  statements.^ 

§  711.  [Psycliological  Inferences];  Objective  Mental  States.**— Inference  of 
ordinary  observers,  as  to  mental  states,  is  governed  by  the  same  general  rules 
which  have  been  seen  to  afl[ect  inference  as  to  mental  condition.  An  observer 
of  competent  knowledge,  after  the  usual  preliminary  detail  of  constituting 
facts,*  may  properly  be  permitted  to  declare  an  inference  as  to  what  mental 
feeling  or  state  is  shown  by  the  manifestations  which  he  has  observed.^ 
Wherever  a  given  mental  state  is  a  relevant  fact*  a  properly  qualiiied  ob- 
server may,  under  proper  administrative  conditions,  state  his  inference  as  to 
its  existence.     The  mental  state  of  a  witness  may  be  given  by  the  witness 

W.  Robinson   v.   Adams,   supra:   Williams  2.  Burney  v.  Torrey,  100  Ala.   157..  14  So. 

V.  Spencer,  supra;  Clapp  v.  Tullerton,  supra.  685   (1893)  ;  3  Chamb.,  Ev..  §  1923. 

93.  Williams  v.  Spencer,  supra.  3.  Farnaworth    v.    Xoffsinger,    46    W     Va. 

94.  Scott  V.  McKee,«i/pm;  Hertrich  V.  Hert-  410,  33  S.  E.  246  (1899). 
rich,  supra ;  Jones  v.  Collins.  94  Md   403,  51  4.  Cilley  v.  Cilley,  supra. 

Atl  398  (1902)  :  3  Chamb.,  Ev.  §  1927,  n.  1.  5.  In  re  Snelling,  136  K    Y.  615,  32  N    F. 

95.  Titlow  V.  Titlow,  54  Pa.  216,  93  Am.      1006   (1893). 

Dec.  601    (1867).  6.  3  Chamberlayne,     Evidence,     §§     1928- 

96  Cilley  v.  Cilley,  34  Me.  162   (1852).  1937. 

97.  Robinson  v.  Adams,  supra.  7.  Supra,  §  678;  3  Chamb.,  Ev..  §  1813. 

98.  A  contrary  vlev^,  declining  to  permit  8.  Jones  v  State  (Tex.  Cr.  App.  1905), 
the  witness  to  apply  the  standard  of  legal  85  S.  W  5;  State  v.  George,  58  Wash.  681. 
responsibility,    has    been    adopted.     Hall    v.  109  Pac.  114   (1910) 

Perry,  87  Me.  569,  33  Atl.  160  (1895);  Dean  9.  Thompkins  v    Augusta,  etc,  R.  Co.,  21 

T  Fuller,  40  Pa.  474  (1861).  S   C.  420  (1884) :  Over  v    Missouri,  etc.,  R. 

99.  Jones  y.  Collins,  ttipra.  Co.    (Tex.  Civ.   App.   1903),' 73  S.  W.  636; 
1.  Brand  v.  Brand,  39  How.  Pr.  (N.  Y.)  193  3  Chamb.,  Ev.,  §  1928.  n.  3." 

11870). 
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who  has  had  suitable  opportunities  for  observation  may  be  allowed  to  state  that 
a  certain  person  appeared  to  be  of  a  happy  and  contented  disposition,**  and 
in  what  way  his  disposition  compared  with  that  of  another  person.*^  While 
an  inference  as  to  a  temporary  mental  state  has  been  rejected,**^  a  change  in 
customary  mental  attitude  may  be  stated  by  a  qualified  obsen^er.**  The  dis- 
position of  an  animal  may  be  stated,  under  proper  circumstances,  in  the  form 
of  an  inference  by  a  suitably  qualified  observer,**'  as  that  a  given  animal  was 
kind,  safe,  or  gentle,*^  or  sulky.**^ 

§  712.  [Psychological  Inferences] ;  Inference  Eejectcd.*® —  An  inference  or 
other  reasoning  by  a  witness  as  to  the  existence  of  a  mental  state  which  is  not 
justified  by  some  adequate  administrative  necessity  is  properly  rejected:  as 
where  the  precise  point  to  be  passed  upon  by  the  jury,  part  of  the  issue  raised 
in  the  case,  is  as  to  the  existence  of  the  psychological  fact  itself,^*  or  where  an 
undue  proportion  of  reasoning  is  involved  in  the  inference. '^^  A  very  large 
proportion  of  reasoning  is  present  in  a  statement  where  the  witness  is  making 
a  direct  inference  as  to  the  mental  state  of  a  third  person.  Thus,  a  witness 
may  inidertake  to  state  that  A  knows  a  given  fact  not  because  A  has  been  ob- 
served by  him  to  show  signs  of  knowing  it  but  because  the  fact  itself  having 
been  stated  in  A's  presence,  he  must  know  it.^**  Such  direct  inference,  in  the 
absence  of  manifestation,  is  to  be  rejected.^^  Even  an  expert  witness  is  not 
competent  to  testify  to  the  existence  of  a  mental  state  of  another,  resting  merely 
in  the  opinion  of  the  expert  without  any  basis  for  the  inference  as  to  it.^^ 

Facts  May  Be  Placed  before  the.  Jury. —  Where  such  phenomena  as  are  ac- 
tually present  are  few  and  capable  of  being  laid  before  the  jury  with  no 
marked  impairment  of  probative  force,  no  administrative  reason  is  shown  for 
receiving  the  summary  of  the  witness  in  the  form  of  an  inference.     The  jury 

(1890);   Matthewson  v.  Matthewson.  81  Vt.  v.   Minturn,   70   N.   J.    L.   627,   57   Atl.  269 

173,  69   Atl.   646    (1908);   3  Chamb.,  Ev.,  §  (1909);   3  Chamb.,  Ev.,  §§   1938,  1939,  n.  2. 

1936,  n.  1.  1942. 

42.  Morrison  v.  State,  40  Tex.  Cr.  473,  51  51,  Manahan  v.  Halloran,  66  Minn.  483,  69 
S.  W.  358  ( 1899)  ;  3  Chamb.,  Ev.,  §  1936,  n.  2.  N.  VV.  619  ( 1896)  ;  Diefendorf  v.  Thomas,  37 

43.  Brownell  v.  People,  38  Mich.  732  App.  Div.  49,  55  N.  Y.  Supp.  699  (1899);  3 
(1878).  Chamb.,    Ev.,    §    1939,    n.    3.     Inducing   pur- 

44.  McAdory  v.  State,  59  Ala.  92    (1877).  chase.     Duhme  Jewelry  Co.  v.  Browning.  72 

45.  JohnBon  v.  State,  17  Ala.  618    (1850),  S.  C.  424,  52  S.  E.  1117   (1905). 

46.  Pioneer  Fireproof  Constr.  Co  v.  Sunder-  52.  Braham  v  State,  143  Ala.  28,  .38  So. 
land,  188  Til.  .341,  58  X.  E  928  (1900)  ;  John-  919  (1905) ;  Handley  v.  Missouri  Pac.  K.  Co., 
son  V.  Mack  Mfp.  Co,  65  W.  Va.  544,  64  S.  E.  61  Kan.  237,  59  Pac.  271  (1899) ;  3  Chamb.. 
841    (1909)  ;  3  Chamb..  Ev.,  §  1937,  n.  1.  Ev.,  §  1939,  n.  4. 

47.  Sydleman  v.  Beckwitih,  43  Conn.  9  53.  Sneed  v.  Marvsville.  Oas  &  Electric  Co.. 
(1875).  149   Cal.  704.  87   Pac.  376    (1906):   Bush  * 

48.  Whittier  v.  Franklin,  46  N.  H.  23  Hathaway  v.  W  A.  McCarty,  127  Ga.  30«.  '6 
(1865).  S.  E.  430   (1907)  ;  3  Chamb.,  Ev.,  §  1939,  n. 

49.  3  Chamberlayne,    Evidence,    §§     1938-  6. 

1946.  54.  Consol.  Gas,  etc.,  Co.  v.  State,  109  Md. 

50.  Piano  Mfg.  Co.  v.  Kautenberger,    121       186,  72  Atl.  651  (1909), 
Iowa  213,  96  N.  W.  743  (1903) ;  Farrington 
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will  be  regarded  as  being  as  well  qualified  to  draw  an  inference  as  the  witness.^  ^ 
Lack  of  Objective  Relevancy, —  The  inference  of  an  observer  as  to  the  exist- 
ence of  a  particular  mental  state  will  not  be  received  in  evidence  unless  the 
psychcdogical  fact  itself  is  objectively  relevant,  in  some  respect,  to  the  preposi- 
tion in  issue.     Simply,  it  is  not  evidence/*** 

Subjeciivit  Relevancy. —  Should  the  obsen'ing  witness  fail  to  show  to  the 
court,  in  connection  with  his  preliminary  detail  of  constituting  plienomena,^^ 
that  he  has  had  such  opportunities  for  observation,  and  is  possessed  of  ciutticient 
mental  powers  for  utilizing  them  to  euable  him  to  draw  an  inference  reason- 
ably helpful  to  the  jury,  his  inference  will  be  rejected.***  The  inference  of  an 
obsener  as  to  the  intent  or  intention  with  which  a  particular  act  was  done  is 
usually  a  complex  one,  involving  a  large  amount  of  the  (element  of  reasoning, 
thus  more  nearly  constituting  a  conclusion,*^  and  it  is,  therefoitj.  rejcK-ted.^^ 
in  maiiy  cases  where  the  substantive  law  itself  attaches  consequences  to  given 
acts  or  failuree  to  act,  regardless  of  the  intent  with  which  they  were?  done  or 
omitted,  the  existence  of  the  psychological  fact  is  irrelevant"*  and,  conse- 
quently, to  be  rejected."^ 

Failure  to  state  an  adequate  number  of  constituting  phenomena  and  the 
usually  accompanying  presence  of  a  large  portion  of  reasoning,  for  receiving 
which  no  satisfacton*  administrative  necessitv  is  shown,  unite,  in  manv  cases, 
to  lead  the  court  to  reject  the  inference  of  ordinary  observers  as  to  the  existence 
of  complicated  mental  states.  Of  this  nature  is  fraud,®*^  good  faith,""*  motive,"* 
purpose,***  or  any  similar  mental  state  fairly  like  these."^  The  reasons  as- 
signed by  the  observed  person  for  his  conduct  "^  or  the  facts  upon  which  reli- 
ance was  placed"''  may  be  rejected  for  similar  reasons.     Statements  of  be- 

55.  3  Chamb.,  Ev.,  §  1940  W.  «9i/pra,  §  29;  .3  Chamb.,  Fa.,  §  1041. 

I^uisville,  etc.,  R.  Co.  v.  Goben.  supra:  08.  Maier  v.  Board  of  Public  Works,   lol 


Solomoa   v.   American   Mercantile   Exch.,   93  Ind.   197,  51   N.  E.  233    (1898);   3  Chamb., 

Me.  436,  45  Atl.  310,  74  Am.   St.  Rep.  366  Ev.,  §  1945,  n.  2. 

f  1900) ;   Jennings  v.  Supreme  Council,  etc,  64.  Durrence  v.  Northern  Nat.  Bank,   117 

A880C.,  81  App.  Div.  76,  81   N.  Y.  Supp.  90  Ga.  385,  43  S.  E.  726  (1903). 

(1903)  :  3  Chamb.,  Ev..  §  1941.  n.  2.  65.  Tait  v.  Hall.  71  Cal.  149,  12  Pac.  391 

57.  Hupra,  §  711;  3  Chamb.,  Ev.,  §  1932.  (1886)  ;  Dwight  v.  Badgley,  60  Hun  144,  14 

58.  BuBh  V.  State,  109  Ga.  120,  34  S.  E.  N.  Y.  Supp.  498  (1891);  3  Chamb.,  Ev.,  § 
298   (1899)  ;  State  v.  Stockhammer.  34  Wash.  1945,  n.  4. 

262,  75  Pac.  810    (1904);   3  Chamb.,  Ev.,  §  66.  Western  Nat.   Bank  v.   Flannagan,  35 

1943.  N.  Y.  Supp.  848,  14  Misc.  317   (189.5)  :  Heath 

59.  Supra,  §  676;   3  Chamb,  Ev.,  §  1803;  v.  Slocum,  115  Pa.  549,  9  Atl.  2.>9  (1887). 
Jnfra,  §  792;  3  Chamb.,  Ev.,  §  2291.  67.  Fleckinger  v.  Taffee,  149  Mich.  678,  113 

60.  (ireve  v.  Kcho  Oil  Co..  8  Cal.  App.  275,  X.  W.  311  (1907)  ;  Bogart  v.  City  of  New 
96  Pac.  904  (!908)  ;  Cihak  v.  Klekr,  117  111.  York,  200  N.  Y.  379,  93  X.  E.  937  (1911)  ; 
643,  7  X.  E.  Ill    (1886) ;   3  Chamb.,  Ev..  §  State  v.  Stockhammer,  mpra ;  3  Chamb.,  Ev., 

1944,  n.  2.     But  see  Starr  v.  Stevenson.  91  §  1945.  n.  6. 

Iowa  684,  60  N.  W.  217   (1894)  ;  Farrington  68.  Goodale  v.  W^oreester  Agricultural  Soc., 

V.  Mintum,  supra.  102  Mass.  401   (1869)  ;  Jennings  v.  Supreme 

61.  Sayre  v.  Woodyard,  66  W.  Va.  288,  66  Council,  etc.,  Assoc.,  supra:  3  Chamb.,  Ev., 
S.    E.   320    (1909).    See   also   §    supra;    3  §  1945,  n.  7. 

Chamb.,  Ev.,  }  1928.  69.  Wabash  R.  Co.  r.  Smillie,  97  111.  App. 
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which  can  be  conceded  to  the  trial  of  an  action  at  law.  Skilled  witnesses,  like 
any  other,  state,  either  as  facts  or  by  way  of  inference,  what  they  claim  to 
know.  Experts,  on  the  other  hand,  testify  as  to  their  reasoning  upon  facts 
known  to  others.  These  experts  may  testify  as  skilled  witnesses,  and,  vice 
verm,  skilled  observers  may  tostify'  as  experts.  The  circumstance,  however, 
has  no  effect  to  impair  the  validity  of  the  distinction  between  the  two. 

In  connection  with  divers  occupations,  mercantile,  professiimal,  trading,  and 
the  like,  or  relations  growing  out  of  them,  an  ever  increasing  volume  of  business 
is  presented  to  the  court.  Hei-e  is  the  Held  of  the  **  skilled  witness,''  so  called. 
To  the  administration  of  justice,  this  witness  contributes  three  things,  to  which 
it  will  be  necessary  to  give  some  examination  in  the  same  order.  ( 1 )  He  may 
contribute  facts  known  to  those  engaged  in  his  trade  or  calling.  (2)  He  may 
submit  inferences  and  conclusions,  acts  of  reasoning  based,  more  or  less  com- 
pletely, upon  observation.  (.3)  lie  may,  testifying  as  an  expeit,  oti'er  an  act  of 
pure  reasoning,  his  judgment,  rested  upon  the  assumed  truth  of  certain  facts 
stated  to  him  in  the  fonn  of  a  hypothetical  question.  These  several  tenders, 
judicial  administration  regards,  and  therefore  treats,  in  different  ways. 

§  714.  [Ordinary  and  Skilled  Observers;  Differentiation  by  Snbject-matter] ; 
What  Topics  are  Technical.* —  Special  training  brings  with  it  special  powers  of 
observation.  To  know  for  what  one  should  look  is  a  powerful  aid  to  finding  tin* 
crucial  i>oint  in  a  complicated  set  of  phenomena.  The  desire  to  find  it  is  that 
which  tends  to  deflect  attention.  The  skilled  observer  is,  therefore,  able,  in  a 
technical  matter,  to  give  unique  assistance  in  the  sc^areh  for  truth.  He  sees 
the  bearing  of  facts  which  come  under  his  notice  in  a  way  impossible  to  thfe 
ordinary  witness.  lie  is  very  apt,  partly  by  reason  of  this  fact,  to  observe 
really  significant  phenomena  which  might  escape  the  attention  of  others. 
These  technical  matters,  as  has  been  said,  are  those  as  to  which  the  witness  has 
enjoyed  a  special  training  and  experience  not  shared  by  men  in  general.* 

§  715.  [Ordinary  and  Skilled  Observers];  Necessity  and  Belevancy.^ — In  re- 
ceiving the  inference  of  the  skilled  observer,  administration  is  admitting  sec- 
ondary evidence.  Upon  the  reception  of  this,  it  at  all  times  imposes  restric- 
tions. In  this  connection,  as  usual,  the  proponent  must  show  that  it  is  neces- 
sary for  the  proof  of  his  case  to  receive  secondary  evidence  and  that  the  evi- 
dence actually  tendered  is  relevant  for  the  purpose. 

The  necessity  may  arise  because  he  is  testifying  about  complicated  facts 
which  the  jury  cannot  properly  co-ordinate.  The  relevancy  of  the  evidence 
resolves  itself  into  a  question  of  the  qualifications  of  the  witness.  The  experi- 
ence of  the  witness  mav  be  short  and  it  need  not  be  technical  but  it  niav  be 
practical. 

8.  3  (^hanberUiTne,  Erid^^nee,  |  1992.  4.  3  Chamberlayne,     Evidence.     §§     1953- 

8.  Oerbi^   v.   Xew   York,   etc,   R.   Co,   69       1957. 
Hun  (\.  Y.)  177  note  (1893). 
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ARCHITECTS,   ETC. 


§§  71(i-7ia 


§  716.  Arcbitects  and  Biulders.i' — :  Building  trades  furnish  numerous  instances 
of  the  reasoning  of- the  trained  observer.  A  suitably  qiuiiiiied  member  of  s^ 
building  trade  ^  may.  testify  as  to  his  inferences  f I'om  what  he  has  observed. 
No  uther  witness  is  entitled  to  speak  on  a  trade  matter.^ 

§  717.  Business  Affairs.^ —  One  connected  with  a  particular  business  may 
state  his  iulVrences  from  facts  obseiTcd  by  him  as  to  technical  matters  not 
familiarly  known  to  those  outside  that  special  calling  and  which  the  jury  cannot 
Coordinate  mto  a  reasonable  act  of  judgment  by  the  aid  of  any  experience  of 
their  own.'**  In  other  respects,  the  presence  or  absence  ^"  of  business  difficulties 
may  be  announced  b^  a  properly  qualitied  witness,  lie  may  declare  his  con- 
clusion as  to  whether  a  given  line  of  industiy  ^*  could  be  successfuly  carried 
on  under  prescribed  conditions  or  books  kept  in  a  particular  way.*^ 

§  718.  Technical  Matters.^^ — A  skilled  observer  may  testify  as  to  the  results 
of  chemical  analysis  ^*  or  as  to  various  problems  in  engineering  whether  civil  ^^ 
or  electrical  ^*^  hydraulic  ^^  or  surveying  ^*  or  as  to  farming  matters  whether 


5.  3  Chamberliiyne,      Evidence,     §§    1058- 

6.  boxven  v.  bierra  Lumber  Cu.  (Cat.  App. 
V,m),  h4  Pac.  iuiU  (lile  ut  red  tir  timber)  . 
Line  v. .  Mabon,  67  Mu.  App.  27\)  ( 189ii )  -, 
BeluimaD  v.  \\aidu.  38  Mi»i-.  (N.  Y.)  820. 
78  X.  V.  Suppl  1108  (1902j  (arcliitect»  and 
mechanical  engineers).  An  experiencred 
builder  whu  liaa  »een  a  hou^te  just  after  itH 
abandonment  and  uiio  iui8  lui»ked  over  the 
plans  and  speciiicationb  mav  Mtate  him  large  a 
proportion  of  the  building;  was  completed  at 
the  time  it  was  abandoned,  t'  Scheerer  &  Co. 
V.  Deming  (Cal.  1908),  97  Pac.  Lw. 

7.  Alexander  v  Mi.  Sterling,  71  111.  360 
(1874)  (sidewalk)  ;  Galvertton,  etc.,  H.  (So.  v. 
Danielb.  1  Tex.  Civ.  App.  095,  20  S.  \V.  955 
(I81»2)  (suAiciency  of  a  bridge);  Carroll  v 
Welch,  26  Tex.  J  47  1I8OI).  Where  a  photo- 
graph in  in  evidence  showing  the  (Hmditioii 
of  a  bridge  opinion  evidence  of  railroad  men 
)»  not  admisMble  that  it  wbh  not  a  nafe  place 
to  iivork  Hh  the  jury  c^in  judge  thin  for  thera- 
ftelvefl.  Duncan  v.  AtchiKon,  Topeka  &  Santa 
Fe  K.  Co.,  «6  Kan.  112,  119  Pac.  .350,  51 
L.  R.  A.    iS.   S.)    665    (1911). 

8.  :i  Chamber layne,    Evidence,  §   1963. 

9.  Barric  v.  Quimhy,  206  Ma8H.  259,  92  N 
E  451  (1910);  Danielft  V  Kowler.  123  X  C. 
35,  31  S.  R  598  (1898):  Cochrun  v.  U.  S.. 
137  r.  S.  2S0,  15  S.  Ct  0-2S,  39  L.  ed.  704 
(1895).  Tlie  proper  methwl  of  stacking 
flour  in  50-pound  sacks  is  a  puhject  of  expert 
teRtimony.  Commerce  Milling  &  Grain  Oo.  v. 
Gowan  (Tex.  Civ.  App.  1907),  104  S.  W.  916. 


10.  Crusoe  v.  Clark.  127  Cal.  341.  59  Pac. 
700  (1899)    (no  problem  in  bookkeeping). 

11.  Belding  v.  Archer,  131  N.  C.  287,  42  S. 
£.  800   (1902)    (lumbering). 

18.  Fry  v.  Provident  Sav.  L.  Assur.  See 
(Tenn    Ch.  App.   J  896),   38  S    W.    116. 

18.  3  Chamberlayne,  Evidence,  §§  1964- 
1987. 

14.  Nusabaumer  v.  SUte,  54  Fla.  87.  44  So. 
712  (1907)  (intoxicating  quality  of  wine); 
U.  S.  Health  &  Accident  Ins.  Co.  v.  Jolly  (Ky. 
1909).  118  S.  W.  28  (pus). 

8ee  also  Potvin  v.  West  Bay  City  Ship- 
building Co.,  156  Mich.  201,  120  N.  W.  613 
(1909). 

15.  Gault  y.  Concord  K.  Co.,  63  N.  H.  356 
(1885)  (whether  a  bridge  obstructs  a 
stream). 

16.  H.  J.  Reedy  Co.  v.  Cameron  (Mich. 
1910),  129  N.  W.  27,  17  Detroit  Leg.  N, 
1025  (proper  operation  of  elei^tric  motor). 

.17.  H.  .1.  Reedy  Co.  v.  Cameron  (Mich. 
1910).  129  X.  W.  27,  17  Detroit  Leg.  N.  1026. 
Beery  v.  Driver  (hid.  1906),  76  N.  E  967. 
A  nonexpert  cannot  testify  that  it  would  be 
impossible  to  drain  all  the  land  in  contro- 
versy towards  a  certain  river.  Hetland  v. 
Bilstead  (Iowa  1908),  118  N.  W.  422. 
Whether  a  stream  is  "  floatable/'  is  a  proper 
Kiibject  for  the  inference  of  u  skilled  observer. 
Hot  Springs  Lumber  A  Mfg  Co.  v.  Rever* 
comh  (Va.  1909),  65  R.  K.  557. 

18.  Jackson  v  Lambert.,  121  Pa.  St.  182, 
15  Atl.  502  (1888)    (location). 


§  722 


Infebexcb  mioM  Skssatio^. 


566 


Busts  of  Inference.^-^  The  meilical  witness  dhould  be  guided  ^^tirely  by  liis 
profesfriouul  training  in  dealing  with  observed  phenomena/*^  lie  cannot  prop- 
erly ii^e  liis  individual  knowledge  for  the  purpose,  except  so  fbr  as  the  latter 
is  di:^clo»ed  by  the  evidence  or  is  within  the  scope  of  his  summariKiug  infer* 
ence."*^  Unless  something  athrmative  appears  to  ,the  contrary,  it  will  be  as- 
sunied  that  the  witness  is  contining  himself  within  these  obvious  limitations.^^ 

It  is  essential  that  the  views  of  the  medical  mau  be  held  with  a  rea&onable 
degree  of  certainty  '*^  and  he  may  also  state  the  causes  of  the  conditions  be 
hnds.^*  The  inference  of  the  medical  man  mav  be  so  clear  from  a  medical 
standpoint  as  to  be  intuitive/'^^  He  may  state  any  bodily  conditions  he  finds  °* 
including  death  and  its  probable  cause '^^  or  diseases  of  human  beings*®  or  of 
animals®**  or  the  cause  of  injuries'*"  or  their  nature."*  Ills  testimony  &houlJ 
not,  however,  intrude  on  the  province  of  the  jury  and  he  may  state  what  could 
or  might  have  caused  the  injury  but  not  what  did  cause  it.***     He  may  make 


50.  Grand  Rapidis,  etc.,  R.  Co  v.  Huntley, 
38  Mich.  537,  31  Am.  Rep.  321  (1878); 
O'Flaherty  v.  Nassau  Electric  R.  Co.,  165  N. 
Y.  624,  59  X.  E.  1128  (1900);  MUler  v. 
Dumon,  24  Wash.  048,  64  Pac.  804  (1901) 
(X-ray  negative  taken  by  himself). 

51.  Hitchcock  v.  Burgett,  $8  Mich.  501 
(1878). 

52.  Western,  etc,  ]{.  Co.  v.  SUfford,  99 
Ga.  187,  25  S.  E.  656  (1896). 

58.  Spear  v.  Hiles,  67  Wis.  861.  30  N.  W. 
511    (1886). 

54.  Towahga  Falls  Power  Co.  ▼.  Sims,  6 
Ga  App.  749,  65  8.  E.  844  (1909)  Opinion 
as  to  cause  of  injury,  see.  note.  Bender  ed., 
146  X  Y.  165.  Expert  testimony  as  to  cause 
of  injury,  see  note.  Bender  ed.,  127  N.  Y.  667. 
Opinions  of  physicians  as  to  cause  of  disease, 
see  note.  Bender  ed.,  149  N.  Y.  329. 

55.  Hart^ler  v.  Afetropolitan  St  Ry.  Co., 
140  Mo.  App  665,  126  S.  W.  760  (1910) 
( pneumonia ) . 

56.  Johnson  v.  Northern  Pac.  R  Co.,  47 
Minn.  4.30,  50  X,  W.  473  (1891 ) . 

57.  Epgler  v  People,  56  N.  Y.  642  (1874). 
A  question  to  an  expert  as  to  the  cause  of 
death  in  a  homicide  case  hased  upon  a  driven 
hypothesis  or  upon  personal  knowledge  of 
the  conditions  or  hoth  is  one  that  a  properly 
qualified  witness  may  answer.  The  wVtness 
is  not  limited  to  stating  what  cmild  or  mi^ht 
have  been  the  cause  of  death  on  the  irround 
that  this  is  an  invasion  of  the  province  of 
the  jury.  State  v.  Buck.  88  Kan.  T14.  127 
Pac.  631.  42  L.  R.  A.  (X.  RV  854  (1912): 
SUte  V.  Hessenius,  165  Iowa  415,  146  K.  W. 
58,  L.  R.  A.  1915  A  1078  (1914). 


58.  Reininghaus  v.  Merchants*  L.  Assoc., 
116  Iowa  364,  89  N.  W.  1113  (1902)  i liver 
trouble). 

59.  Moore  v.  Haviland,  61  Vt.  58,  17  All. 
725   (1888). 

60.  Smith  v.  State  (Ala.  1910),  51  So.  610 
(wounds)  i  St.  Louia  k  S.  F.  R.  Co.  v.  Savage 
(Ala.  1909),  50  So.  113;  Clemona  v.  Sute 
(Fla.  1904).  37  So.  647  (fracture  of  cheek- 
bone  by  li^t) ;  St.  Louis  Southwestern  Uv.  Co. 
of  Texas  v.  Taylor  (Tex.  Civ.  App.  1909), 
123  S.  W.  714.  The  general  rule  is  that  ex- 
pert evidence  is  not  admissible  for  the  pur- 
pose of  proving  that  a  wound  was  or  was  not 
self-inUicted.  But  where  a  wound  is  of  an 
extraordinary  nature  and  is  upon  a  portion 
of  the  body  of  which  men  have  little  or  no 
knowledge,  then  expert  evidence  is  admissible 
for  that  purpose.  Miller  v.  State,  9  Okla. 
Crim.  Rep.  255.  131  Pac.  717,  L  R.  A.  1015 
A  1088  (1913).  There  is  a  sharp  distinction 
between  a  question  calling  for  an  opinion  by 
an  expert  as  to  what  might  or  roijrht  not  have 
caused  an  injury  and  one  calling  for  an  opin- 
ion as  to  what  in  fact  did  cause  it.  The 
latter  question  cannot  be  answered,  as  this  is 
the  question  which  the  jury  are  to  settle 
Sever  v.  Minneapolis  A  fit  L  R.  Co..  1S6 
Iowa  664,  137  N.  W.  937,  44  L.  R.  A.  (X  R) 
1200   fl912) 

61.  A  dentist  mav  state  from  the  condition 
of  teeth  observed  bv  hhn  whether  the  blow 
which  caused  it  was  a  heavy  one.  Giercrak 
V.  Xorthwestern  Fuel  Co.,  142  Wis.  207.  125 
N   W.  4.36  ri910>. 

69.  Riser  v.  Southern  R.  Co.,  67  S.  C.  419, 
46  S.  E.  47  (11K>S). 
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§  723 


mechanical  estimates  **  as  in  case  of  injury  as  to  the  force,^*  direction  ®'  and 
nature  of  a. blow****  and  location  of  parties*''  or  the  instrument  used.**'* 

Ue  may  state  the  mental  condition  of  the  person  ^^  as  in  cases  where  insan- 
ity is  claimed."®  The  attending  physician  is  always  permitted  although  not 
an  expert  ^^  to  testify  as  to  insanity  or  other  medical  conditions  of  the  patient, 
but  the  medical  witness  cannot  invade  the  province  of  the  jury  by  giving  his 
opinion  as  to  whether  the  patient  was  or  was  not  of  sufficient  mental  capacity 
to  perform  the  act  in  question."**'* 

So  an  alienist  may  examine  the  person  and  from  his  observation  give  his 
opinion  as  to  the  sanity  '^  and  even  a  trained  nurse  may  give  her  inference 
based  on  her  observation.""'  The  inferences  of  the  medical  witness  mav  be  of 
a  non-technical  character 7^*  and  cover  a  widf  rang^^.^  i^lild  rn^y  iucludf?  the 
pr<)gnosis  or  the  future  chances  of  the  patient  "^  and  the  probable  permanence 
of  the  disease.*"*  So  competent  surgeons  may  give  their  opinions  tis  to  the 
proper  metiiod  of  trcfating  surgical  cases.^^ 

§  723.  [Medical  Inferences] ;  Qualiflcations  of  Witneaaes.^'^ —  In  general,  the 


68.  Fort  V.  Statct  52  Ark.  ISO,  11  S.  W. 
«50.  20  Am.  St.  Rep.  163  (1880);  Com.  v. 
Spiropouloe,  208  'SImb,  71,  94  N.  E.  451 
(1911)    ( wound  telf -inflicted ) , 

64.  Com.  V.  Piper,  120  Mass.  1S5  (1876); 
People  V  Rogers,  13  Abb.  Pr.  X.  S.  (X.  Y.) 
370  (1901);  People  v.  Schmidt,  168  N.  Y. 
568,  61  X.  E.  907    (1901). 

65.  Ra»h  V.  State,  61  Ala  80  (1878^;  Fort 
V.  State,  ;V2  Ark.  180,  11  8  W.  939.  20  Am. 
St.  Rep.  163  (1880);  People  v.  Phelan,  123 
Cal.  551,  56  Pac.  424  (1809) 

66.  Fort  V.  State,  52  Ark.  180.  11  S.  W. 
K59,  20  Am.  St.  Rep.  163  (1889)  ;  People  v. 
Fi«h,  125  N.  Y.  136,  26  X   E.  310  (1801). 

67.  SUte  V.  Buralli  (Xev.  1003),  71  Pac. 
532 

68.  Abortion. —  Medical  experts  can  tell  the 
kind  of  instrument  with  which  an  altortion 
was  committed.  Commonwealth  v.  Sinclair 
(^lass.  1007),  80  K.  E.  799. 

69.  Chicago  Union  Traction  Co  v.  Scan- 
lon,  136  III.  App.'212  (1007)  (injured  child 
developed  mentally  according  to  her  year^) : 
Toledo,  etc .  R.  Co  v  Baddeley.  54  111.  10,  5 
Am.  Rep.  71  (1870)  (impaired)-;  Burns » v. 
Brier.  204  Ma»s    105,  90  X    E.   300    (1010) 

« fears  of  hydrophobia ) . 

70.  A  phrsician  need  not  Iv  an  alieniH.  .in 
the  t>eni^»  that  he  iR  a,  specialist  in  that  line, 
to  qualify  hiQi  to  testify  f^  to  mental  con- 
ditions, (^nited  llys,  ^  Electric  Co.  v.  Corhin, 
100  Md.  442,  72  Atl.  606  ( 1000) . 

71.  Hastings  v.  Rider,  99  Mass.  622  (1868) ; 


Clark  V.  State,  12  Ohio  483,  40  Am.  Dec.  481 
(1843). 

7t.  An  expert  witness  cannot  be  asked 
whether  a  person  is  capable  of  making  a  deed 
as  this  involves  not  only  an  opinion  as  to 
mental  capacity  but  also  as  to  what  kind  and 
degree  <rf  mental  capacity  is  necensary  to  make 
an  instrument  valid  and  binding  and  this  is 
a  question  of  law  and  not  of  fact.  Coblentz 
▼.  Putifer,  87  Kan.  719.  126  Pac.  30.  42  L.  R. 
A.  (N.  S.)  298  (1912). 

78.  Fairchild  v..  Bascomb,  35  Vt  308 
(1862). 

74.  Illinois  Steel  Co.  v.  Delac,  103  III   App. 
98   [affirmed  in  201  III.   150.  60  N    E.  245] 
(1903) ;  Van  Deusen  v.  Newcomer,  40  Mich 
90  .1879). 

75.  That  certain  witnesses  were  physicians 
did  not  disqualify  them  to  testify  that  plain- 
tiff walked  with  a  limp,  that  she  dra^rged  her 
right  foot,  and  that  the  toe  of  her  right  shoe 
was  worn,  matters  which  could  have  lieen  tes- 
tified to  by  lay  witnesses.  Schmidt  v.  Chi- 
cago City  Ry  Co..  230  Til  404.  8S  X  E.  ^75 
(1000).' 

76.  White  V   Clements.  30  Oa.  232  (1869). 

77.  People  v.  Johnson,  70  111.  App.  634 
(1S06\. 

78.  Palmer  v.  Warren  St  R.  Co.  206  Pa 
St.  .174.  56  Atl.  40.  63  L    R    A.  507    (1903) 

.79.  State  v    McCoy,  15  Utah  136,  40  Pac. 
420   (1807), 
80.  3  Chamberlayne,  Evidence,  §  20}8. 


§g.  724, 725  Infekence  fbot^  Spei^batjion.  &68 

qu^lifieations  require^.by  judici^^  adrpiuistratip.n  in  a jSkille(l. medical  observer 
are  the  same  as  those  upon  which  it  insists  in  ca^e  of  yther  specially  trained 
witnesses  when  speaking  frojn  qbservatio^.f*;^  These  ju;'  tw*>.  'The  witness 
must  be  shown  to  have  enjoyed  suitable  opportupitic;?  for* observation  of  the 
phenomena  or  appearances  concerning  which  ht^  purposes  to  speajc.®^  But  this, 
standing  alone,  is, by  no  moans  sutKcieiit.'^^  In  the  second,  place^  he  must  be 
proved  or  be  fairly  assumed  to  have  had  sutfieient  training  by  instruction, 
reading  or  experience  to  have  developed  the  mental  power  necessary  to  enable 
him  to  coordinate  Vfl^aj;  he  has  perceived  into  ftn  ipference  helpful  to  the  jury. 
It  need  not  be  shown  th$.t  the  witness  stands  at  the  head  of  his  branch  of  science 
or  department  pf  technjca.1  e^perience.^^ 

§  724.  [Medical  Inferencctt];  Detail  of  Constitiitiilgr  Facti.^ — As  in  other 
cases  where  the  offer  is  to  summarise,  in  part  at  least,  the  results  of  observation, 
judicial  administration  will  require  that  the  medical  observer  state,  with  such 
completeness  as  he  can,  the  constituting  facts  upon  which  he  grounds  his  infer- 


ence.*® .  r 


These  facts  may  be  gleaned  from  the  statements  of  the  patient  himself  so 
far  as  the  symptoms  are  internal  or  not  open  to  perception  ®^  but  the  state- 
ments of  others  cannot  be  used  by  thQ  skilled  witness  as  a  basis  lor  his  opinion.^^ 
Where  the  witness  shows  that  he  does  not  know  the  necessary  facts  his  opinion 
will  not  be  received.*® 

§  725.  [Medical  Inferenees] ;  Who  is  Qualified ;  Froaf.^--'  As  a  matter  of  prac- 
tice, any  regularly  qualified  and  acting  member  pf  the  medical  profession  will  be 
received  as  a  witness,®*  whether  practising  in  the  country  or  in  the  city,®^ 
except  in  some  special  branch  of  the  field  of  medicine  as  insanity.®*  It  will 
be  assumed  that  physicians  are  qualified  without  special  proof,®*  and  the  ex- 
perience of  the  witness  may  be  of  a,  practical  character  as  in  case  of  nurses.®^ 

81.  Clemmons  v.  State  (Ala.  1010).  52  So.  409,  46  Am.  St.  Rep.  28  (1893) ;  Manhattan 

467  (coagulation  of  blood) ;  In  re  JTanauken,  L.  Ins.  Co.  t.  Beard,  112  Ky.  455,  66  S.  W. 

10  N.  J.  Eq.  186  (1854).  35,  23  Ky.  L.  Rep.  1747  (1902). 

92.  Barnes  v.  Chicago  City   Ry.  Co.,  147  90.  3    Chamberlayne/  Evidence,    §$    2623- 

111.  App.  601    (1909).  2029. 

83.  Da^hiell  v.  Griffith,  84  Md  363,  35  Atl.*  91.  Stone  v.  Moore,  83  Iowa  186,  49  N.  W. 
1904  (1896).  76  (1891)    ( female  physician ) . 

84.  State  v.  Lyons,  113  La.  959,  37  So.  9».  Bunel  v.  OT)fty,  125  Fed.  303  (1903) 
890  (1904)    (disease  of  the  optic  nerve).  (impotency). 

85.  3  Chamberlayne,  Evidence,  §§  2019-  98.  Cox  v.  State  (Tex.  Cr.  App.  1910),  132 
2022.              *                                                    .  S.  W.  125. 

86.  Johnson  v.  Steam  Gauge,  etc..  Co.,  146  94.  State*  v.  KammeH  (S.  D.  1909>,  122 
N.  Y.  152.  40  N.  E.  773  (1R95),  X.  W.  420;  Smits  v.  State,  145  Wis.  601,  136 

87.  LouisviUe.  etc.,  R.  Co.  v.  Sandlin,  25  N.  W.  .525   (1911). 

Ala.  585,  28  So.  40  (1900).  95.  Dashiell   v.  OriflBths,   84  Md.   863.  35 

88.  Heald  v.  Thing.  45  Me.  392  (1858);  Atl.  1094  (18961:  Com.  v.  Oibbonn,  3  Pa. 
Foster  v.  Xew  York  Fidelity,  etc„  Co.,  99  Super.  Ct.  408,  89  Wkly.  Notes  Cas.  (Pa.) 
Wis.  447, 75  N.  W.  69,  40  L.  R  A.  833  (1898).  665  (1897)    (discoloration  of  %  limb). 

•9.  Prince  v.  State,  100  Ala.  144,  14  So. 
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MEDICAL   ^NFERBNGES. 


§§r  '^^^  ^-^ 


The  gualificatipps  paay  be  based  o^  i:eadiag  an4/3tudy^®^.,<»"'on/flp^aJtr|iii;iing®^ 
and  even  an  ijinjieenaed  doctor  may  be  allowed  to  give  his  opinion.®^ 

§  726.  [Medical  Inferences] ;  Probative  Weight.®* —  Maiiy  considerations  may, 
as  is  natiy*al,  atf^et  the.  weight  in  evidence  properly  to  be  attached  to  the  in- 
ference of  a  medical  obsen^er.  Thus,  the  fact  that  an  examination  was  not 
recently  made  diminishes,  so  far  as  its  indiience  extendi,  the?  probative  force 
which  would  otherwise  attach  to  the  inference  of  a  medical  observer  drawn 
from  it.^  In  like  "manner,  that  the  vievv  of  the  medical  witness  rests,  in  large 
part,  upon  the  tinith  of  the  statements  made  to  him  by  the  patient  or  by  others 
is  regarded  as  impairing,  to  a  certain  extent,  nierely  the  weight  of  his  testimony.* 
The  general  features  upon  which  the  credibility  of  witnesses  is  based  are  the 
same  in  this  as  in'other  connections.  The  results  arrived  at  by  an  examination 
which  is  searching  and  thorough  'ar6,  naturally,  more  reliable  than  those  reached 
by  a  casual  or  cui-sory  inspection.'^  The  htas  of  a  medical  witness  toward  the 
side  for  which  he  testifies  may  be  estabTislied  in  any  logical  way,  e.g.,  that  the 
witness  is  inte^rested  to  support  Jxis  p^-eaent  contentioa^in  atber^  ooimectioiis.^ 

Province  of  tke  Jury, —  The  question  as  to  thei  weight  properly  to  be  ac- 
corded to  the  nxedipal  inference  of  a  qualified  physician  is  one  for  the  jiiry.*^ 

§  727.  [Medical  Inferences] ;  Beasts  of  Autopsy.^ —  A  professionally  trained 
medical  witness  who  has  made  an  autopsy  or  has  attended  at  the  making  of  one, 
may  state  his  inference  or  couclusion  as  to  w:hat  it  indicat.ed.'^ 

Ordinary  Observers, —  Where  one  not  qualified  as  a  skilled  witu(*>  is  present 
at  an  autopsy  he  may  state  the  result  of  his  personal  observation.^ 


96.  Hardiman  v.  Brown,  162  Mass.  585,  39 
X.  E.  192  (1895)   (tumors) 

97.  W*bere  the  presiding  judge  feels  that  the 
medical  inferenoe  to  be  drawn  is  <me  which 
can  most  satisfactorily  be  rea(;hed  by  a  spe- 
cialist, and  that  it  is  fairly  within  the  power 
of  the  proponent  to  produce  such  a  witness, 
the  evidence  of  an  ordinary  physician  may  be 
rejected.  Kmersoff  OanU^ht  Co.,  6  AH.  146 
'1863)  (effect  of  ^s  on  the  human  systCTn). 
The  skilled  observer  need'  not.  however,  he  a 
specialist,  ('astner  v  Sliker.  .13  X.  J.  L.  05 
'Hflft) ;  O'Xeil  v.  Dry  Dork.  etc..  R.  Co.,  .•>0 
X.  Y.  .Super.  Ct.  123.  15  X.  Y.  Snppl.  84 
11801)    (deafness). 

96.  Smits  v.  State,  145  Wis.  601,  13A  X  W 
v25    MOID.     Ree    r1«o   Oolder   v.    T.und;    50 
Xehr    867.  70  X    W.  370   (1807):   PeopW  v. 
Rice,  150  X.  Y.  400,  .U  X.  E.  48  (1890). 

99.  3  Chamberlayne.  Evidence.  §  2030. 

1.  Rehiiniirhails  r  Merchants'  T..  Assoc.,  116 
Iow»3M.  99N.  W.'lll8'(19jD2).    ShouUt  the 


observation  of  .the  witness  have  been  toade  at 
a  time  too  remote  to  be  relevant  it  will  of 
necessity  be  rejected. 

8.  Mitchell  v.  State,  58  Ala.  417  (1877). 

CTow-ezamiAatioiL — The  fact,  may  be 
ascertained  upon  cross-examination.  Lay  v. 
Adrian.  75  Mich.  438,  42  X.  W.  950   (1880). 

In  other  eases,  the  inference  so  affected  has 
been  entirely  rejected.  Moore  v.  State,  17 
Ohio  St.  521    (1867). 

8.  .Tohnjaon  v.  Oreat  Northern  Ky.  Co.,  107 
Minn.  2«5,  119  X.  W.  1061    (1000). 

4.  Witty  V.  Sprinsrfield  Traction  Co.  (Mo. 
App.  101  n.  134  S.  W.  82. 

9»  Levering  r.  Com.  (Ky.  1000)^  1!7  S.  W. 
253. 

6.  3  Chamberlayne,- Evidence,  §  2081. 

7.  People  v.  Schmidt,  168  X.  Y.  668.  61 
N.  E.  007.  14  X.  Y.  er.  188  (1001). 

8.  State  V.  Lyons,  113  La.  050,  37  So.  890 
(1904)  :  Carson  v.  State,  57  Tex.  Cr.  R.  394, 
123  8.  W.  590  (1900^; 


§§  728-731 


Infekence  from  Sensation. 
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§  728.  Military  Affairs.^ — War  is  scientific.  Members  of  the  army  or 
navy  will  be  pei^mitted  to  state  the  relevant  technical  inferences  which  may 
arise  from  their  observation.  As  a  matter  of  special  knowledge,  military  men 
of  sufficient  experience  or  training  may  be  heard  to  declare  the  written  regula- 
tions *'*  and  unwritten  practice  relating  to  their  branch  of  the  service. 

§  729.  Mining  Matters.^  ^ — In  sections  of  the  country  where  mining  is  a 
prominent  industry,  the  skill  of  a  trained  observer  in  this  branch  of  art  is 
frequently  utilized  by  courts  of  justice.  Any  witness  sufficiently  equipped  by 
scientific  training  or  practical  experience  to  make  his  reasoning  helpful  to  the 
jury  may  state  a  technical  inference  from  what  he  has  observed.**  Unless  a 
scientific  or  practical  skill  commensurate  with  the  quality  of  the  inference  is 
shown  by  the  witness,  his  testimony  will  be  rejected  as  irrelevant,*' 

The  testimony  may  relate  to  the  construction  and  lay-out,"  or  equipment," 
operation,**  and  dangers  from  soil-caving  *^  in  mines.  The  expert  should 
state  such  of  the  constituting  phenomena  as  he  reasonably  can.*® 

§780.  Photogfraphio  Art.*^ — An  observer  skilled  in  photography  may  state 
his  inferences  from  appearances  which  he  has  observed.  He  may  be  a  com- 
petent judge  as  to  the  quality  of  work,  e.g.,  whether  a  particular  photograph 
has  been  well  taken.*^  It  has  been  very  rationally  required  that  for  one 
skilled  in  photograpj^y  to  testify  that  a  photographic  likeness  is  a  good  one,  his 
observation  must  have  covered  not  only  the  photograph,  but  also  the  sitter  as 
well.^*  On  the  other  hand,  one  entirely  unacquainted  with  the  technical 
merits  of  a  photograph  as  a  piece  of  professional  work,  may  state  whom,  if 
any  one,  it  resembles.** 

§  781.  Bailroad  Matters;  (tnalillcations.*^^  As  a  source  of  litigation,  rail- 
roads have  few  compeers.  Abundant  opportunity  is  therefore  furnished  for 
receiving,  under  proper  administrative  conditions  of  necessity  and  relevancy, 
the  inferences  of  observers  trained  in  the  various  branches  of  the  art  of  rail- 


9.  3  Chainberlayne,  Evidence,  §  2031a. 

10.  Bradley  v.  Arthur.  4  B.  &  C.  292,  6 
D.  &  R.  413,  10  E.  C.  L.  586  (1826). 

11.  3  Chamberlayne,  Evidence,  §§  2032, 
2033. 

18.  Ferrari  v.  Beaver  Hill  Coal  Co.  (Or. 
1909),  102  Pac.  1016  (si^al  out  of  repair) ; 
Anderson  v.  U.  S.,  162  Fed  87,  81  C.  C.  A. 
311  (1907)  (value  of  land  for  mining  pur- 
pofte8 ) . 

13.  Bennett  v.  Morris  (Cal.  1894),  37  Pac. 
920;  Garfleld  M.  &  M.  Co.  v.  Hammer.  6 
Mont.  53,  «  Pac.  >63  ( 1885K  See  also  Harris 
▼.  ConAoHdation  Coal  Co..  Ill  Md.  209,  73  Atl. 
8011  (1900).       . 

14.  Hickey  v.  Anaconda  Copper  Min.  Co. 
(Mont   1906),  81  Pac.  806;   Wells  v.  Leek, 


161  Pa.  St.  431,  25  Atl.  101    (1892)    (ooaU. 

15.  Harvey  v.  Susquehanna  Coat  Co.,  201 
Pa.  St.  63,  60  Ath  770,  80  Am.  St.  Rep.  800 
(1902). 

16.  Clark  v.  WlUett,  36  Cal.  534  (1868) 
(tunneling). 

17.  SloRs-Sheffleld  St«el  &  Iron  COw  v. 
Green  (Ala.  1909),  49  So.  301. 

18.  Wells  V.  Uek,  151  Pa.  St.  431,  25  Atl. 
101   (1892). 

19.  3  Chamberlayne,  Evidence,  $  2094. 

90.  Barnes  v.  Ingalls,  .99  Ala    193   (1S63K 

21.  Sehwarte  v.  Wood,  21  X  Y.  Suppi  1053 
(1893). 

89.  Russell  v.  State  (Ala.  1905),  36  6o.  291. 

98.  3  Chamberlayne,  ETideiioe>  {§  2035- 
2040. 
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Baiusoad  Mattebs. 


§  732 


roading.  Ab  a  general  rule,  wherever  the  obeerved  phenomena  are  too  nu- 
merous  and  intangible  effectively  to  be  placed  before  the  jury,  the  skilled  rail- 
road witness  is  received.  Should  it  happen  that  the  inference  is  a  technical 
one,  requiring  for  its  formation  and  expression  the  use  of  special  faculties 
which  the  jury  cannot  be  assumed  to  possess,  the  same  result  follows. 

To  Admit  the  Witness,  the  judge  must  be  satisfied  that  his  qualifications  are 
commensurate  with  the  conclusion  which  he  purposes  to  draw.^^ 

Preliminary  Detail  of  Constituting  Facts. —  The  witness  will  be  required,  as 
a  matter  of  practice,  to  state  the  detail  of  constituting  facts,  so  far  as  he 
reasonably  can,  upon  which  he  bases  his  act  of  reasoning.^* 

Special  Training, —  While  the  qualifications  of  the  skilled  observer  as  to 
railroad  matters  are  usually  gained  through  employment  in  the  railroad  busi- 
ness, it  is  not  necessary  that  this  should  be  the  fact.  One  who  like  an  experi- 
enced traveler,^*  has  been  brought  into  close  connection  with  railroads  in  some 
other  capacity  may  be  regarded  by  the  presiding  judge  as  competent  to  draw 
certain  inferences. 

Protecting  the  jury. —  Upon  familiar  administrative  principles,  the  infer- 
ence of  the  witness  must  be  connected  with  his  observation  and  no  unnecessary 
intrusion  upon  the  reasoning  of  the  jury  will  be  permitted.  It  naturally  re- 
sults that  general  expressions  as,  in  case  of  an  engineer,  that  he  "  could  not 
have  done  more ' '  ^^  to  avert  an  accident  will  not  be  received. 

The  evidence  may  cover  the  construction,^**  equipment,^  operation  ^  and 
methods  of  transportation  of  goods  ^^  or  animals  ^^  provided  it  is  given  by  a 
trained  man.*® 

§  732.  Street  Kailways.®* — The  technical  learning  of  the  trolley  or  street 
railway  is  second  in  importance,  if  inferior  at  all,  only  to  that  of  the  railroad.^^ 


24.  Dillburn  v.  LouisviDe  &  N.  R.  Co.  (Ala. 
1908),  47  So.  210;  Dietrichs  v.  Lincoln,  etc., 
R.  Co.,  13  Nebr.  361,  13  K.  W.  624  (1882). 
Bee  also  Horton  v.  Louisville  &  N.  R.  Co.  ( Ala. 
1909),  40  So.  423  (engineer)  ;  Pennsylvania 
Co.  V.  Whitney,  169  Fed.  572,  95  C.  C.  A.  70 
(inOO)    (brakeman). 

85.  San  Antonio,  etc.,  R.  Co.  v.  Waller.  27 
Tex.  Civ.  App.  44,  65  S.  W.  210   (1901). 

28.  Central  of  Georgia  Co.  v.  Storrs  (Ala. 
1910),  53  So.  746. 

27.  :Macon,  D.  &  S.  R.  Co.  v.  Stewart,  125 
Ga.  88,  54  S.  E.  197   (1906). 

28.  Ooss  V.  Lake  Shore,  etc.,  R.  Co.,  69 
Mich.  363,  37  X.  W.  361,  13  Am.  St.  Rep.  399 
(1888)    ( dangerous). 

29.  Birmingham  R.,  etc.,  Co.  v.  Baylor,  101 
Ala.  488,  13  So.  793  (1893)  (switch  secured)  ; 
Baltimore,  etc.,  R.  Co.  v.  Elliott,  9  App.  Cas. 
(D.  C.)  341  (1896)   (coupling). 

80.  That    shutting   off   steam    causes   the 


smoke  to  rise  from  the  locomotive  is  a  proper 
subject  for  skilled  inference.  Harrison  v. 
New  York  Cent.  &  H.  R.  R.  Co.,  195  N.  Y. 
86,  87  N.  E.  802  (1909). 

31.  Shriver  v.  Sioux  City,  etc.,  R.  Co.,  24 
Minn.  506,  31  Am.  Rep.  353  (1878);  Ft. 
Worth,  etc.,  R.  Co.  v.  Harlan  (Tex.  Civ.  App. 
1901),  62  S.  W.  971  (properly  packed  and 
iced  with  a  given  quantity  of  ice) . 

82.  Lindsley  v.  Chicago,  etc.,  R.  Co.,  36 
Minn  5.39,  33  N.  W.  7,  1  Am.  St.  Rep.  692 
(1887)    (suffering  from  heat). 

83.  Hoyt  V.  Long  Inland  R.  Co.,  67  N.  Y. 
678  (1874)  :  Mitisouri  Pac.  R.  Co.  v.  Jurrard. 
65  Tex.  560  (1886)  (safety  of  track).  Pro- 
priety of  export  testimony  on  railroad  oper- 
ations, see  note,  Bender  ed.,  164  X.  Y.  436. 

'     84.  3  Chamberlayne.  Evidence,  §  2041. 

35.  Sanding  track. —  As  a  matter  of  rea- 
soning, suitably  qualified  motormen  may  state 
as  to  how  far  the  proyiding  of  appliances  by 


§  733 


Infebence  FfiOM  Sbhsation. 
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In  much  the  same  way  as  the  latter,  and  presenting  many  instructing  analogies 
to  it,  the  construction,  equipment  and  operation  of  transportation  lines  fur 
carrying  passengers^  express  or  freight,  employing  electricity  as  a  motive 
power,^^  present  numerous  opportunities  for  utilizing  the  reasoning  of  skilled 
observers. 

§  733.  Telegraphii^.^'^ —  The  use  of  electricity  for  the  conveyance  of  intel- 
ligence is  an  art  in  which  a  high  degree  of  skill  may  be  acquired.  Facts  of 
special  knowledge  ^*  and  inferences  relating  to  technical  matters  can  be  stated 
only  by  the  trained  observer. 

The  ordinary  construction  ^*  and  equipment  of  telegraph  lines  may,  in  their 
usual  incidents,  be  established  in  the  same  way. 


which  sand  may  be  placed  on  slippery  rails 
is  essential  to  the  safety  of  employees  and 
pa8!«engers.  Mayer  v.  Detroit,  Y.,  A.  A.  A  J. 
R.  Co ,  152  Mich.  276,  116  N,  W  429,  15  De- 
troit  Le^.  K.  231  (190S). 

36.  Electricity  as  a  motlTe  power. —  Use  of 
electricity  as  a  motive  power  in  street  cars 
has  had  a  marked  eff^t  in  bringing  the  man 
of  science  to  the  aid  of  the  courts  in  the  nu- 
merous cases  resulting  from  the  employment 


of  the  new  agency,    Nolan  v.  Newton  St.  By. 
Co.,  206  Mass.  3S4,  92  N.  £   505   (1910). 

37.  3  Chamberlayne,  Evidence*  §  2041a. 

38.  Postal  Telegraph-Cable  Co.  of  Texas  v. 
S.  A.  Pace  Grocery  Co.  (Tex.  Civ.  App.  1910), 
126  S.  W.  1172.  " 

39.  Barrett  v.  New  England  Telephone  k 
telegraph  Co.;  201  Mass.  117,  87  N.  £.  665 
(1909)    (seating  poles). 


- ii.  • 


CHAPTER  XXIX. 

ESTIMATES. 

Estimates,  734. 

Administrative  requirements,  736* 
Age,  736. 

Payabilities;  animate  objects,  737, 
mechanical,  738. 
causation,  739. 
Dimensio^is,  speed,  weight,  etc,  740, 

§  734.  Estimates. —  The  inferences  of  witnesses,  ordinary  or  skilled,  are  with 
great  frequency  received  in  the  form  of  an  estimate.^  Indeed  it  may  fairly 
be  said  that  such  estimating  is  a  constant  ^u^i  ut^ee^^firy  incident  of  daily  life. 
Where  the  results  are  intuitive,  as  they  commonly  are,  the  statement  is  one  of 
fact.  Exactness  is  confessedly  only  approximate,  the  process  of  estimating 
kiog  like  many  acts  of  judgment,  the  application  of  a  standard,  of  distance, 
quality,  quantity,  value  or  the  like,  to  certain  observed  phenomena. 

§  736.  Administrative  Bequirements — Estimates,  like  other  forms  of  reason- 
inrr  by  witnesses,  present  a  grade  of  secondary  evidence.  An  adequate  forensic 
necessity  for  receiving  it  must  accordingly  be  shown.  Judicial  administration 
does  not  accept  secondary  proof  while  the  primary  can  reasonably  be  required. 
Should  exact  measurements  of  the  phenomena  by  the  application  of  any 
«Jtandard  have  been  made  and  be  available,  estimates,  except  occasionally  by 
way  of  corroboration,  will  be  rejected.^  In  many  cases,  however,  necessity  is 
shown  for  the  reception  of  the  secondary  evidence.^ 

1.  "  It   came   within    that   class   ol   cases  these  and  an  infinite  variety  of  other  cases, 

where   evidence   \»   received    from    necessity,  the  conclusion   is  drawn  from  evidence  ad- 

arining    from    the    impossibility    of    stating  dressed  to  the  eye  or  ear,  or  both,  and  which, 

those  minute  characteristics  of  appearance,  from  its  very  nature,  cannot  be  described  to 

sound,  and  the  like,  which,  nevertheless,  may  another.     If  it  could  be,  so  as  to  enable  a 

lead  the  mind  to  a  satisfactory  conclusion,  jury  to  decide,  then  the  necessity  of  receiving 

and  be  reasonaMy  reliable  in  judicial  inves-  the  opinion,  if  it  may  be  so  called,  would  not 

tigatiuns     An)uii.!;    instances    of    this    class,  exist,  and  the  opinion  should  not  be  received." 

foroiing  an  eweption  to  the  general  rule,  is  State  v.  Sh inborn,  46  N.  H.  4fl7,  601,  88  Am, 

the  proof  of  identity   in  a  great  variety  of  Dec.  '224  (1866). 

cases;  such  as  the  identity  of  person,  hand-  2.  Kothchild  v.  Sew  Jersey  Cent.  K.  Co., 

writing,  animals,  and  inanimate  objects:  and  16.3  Pa.  St.  40,  29  Atl.  702  (1804^.     See  also 

•0  where  the  identity  is  detected  by  the  ear,  Blauvelt  v.  Delaware,  etc.,  R.  Co.,  206  Pa.  Rt. 

or  by  the  sound  ol  the  human  voice,  of  a  141,  5.)  \t1.  857  (1903). 

nrasical  instrument,  the  discharge  of  a  pistol,  8.  Pennsylvania  Go.  t.  Ccmlan,  101  111.  98, 

and  the  like.    In  the  same  class  are  opinionfl  101  (1881). 
M  to  diatances,  size,  weight,  and  age.    Is 
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Administration  further  requires,  not  only  that  a  suitable  necessity  for  re- 
('(Mviiig  the  estimate  should  be  shown,  but  also  that  the  latter  should  be  so 
prr)batively  relevant  as  to  be  rationally  helpful  to  the  jury.  That  this  should 
be  so,  it  is  insisted,  as  in  other  connections  where  judicial  use  is  made  of  the 
results  of  observation,  that  the  witness  should  have  had  both  adequate  oppor- 
tunities for  observing"*  and  sufficient  mental  powers  for  coordinating  what  he 
has  seen  into  an  act  of  helpful  reasoning.  It  is  to  be  understood,  moreover, 
that  the  fact  to  be  established  by  the  act  of  reasoning  is  objeduely  relevant.* 

§  736.  Age. —  From  appearances  presented  to  his  obsen^ation,  a  qualified 
witness  ®  may  estimate  the  aye  of  a  given  individual.  The  status  of  the  person 
is  immaterial.  The  estimate  may  apply  equally  well  to  adults,^  minors  ^  and 
even  to  children,®  animals^**  or  inanimate  objects,^*  but  if  the  person  or  object 
is  in  court  the  jury  will  be  permitted  to  judge  for  themselves  without  any 
estimates  from  witnesses.** 


§  737.  Capabilities;  Animate  Objects. —  The  inference  that  one  with  ordiu- 
nary  powers  could  have  heard  a  given  sound  *^  may  be  estimated  by  a  witness 
who  has  had  ^ifficient  opportunity  for  observing  the  attending  phenomena. 
Whether  a  person  actually  did  hear  a  given  conversation  or  individual  sound 


4.  Lake  Erie,  etc.,  R.  Co.  v.  Juday,  19  Ind. 
App.  436,  41)  X.  E.  K43  (1808)  (control 
horse)  ;  Pridmore  v.  State  (Tex.  Or.  App. 
189S).  44  S.  \V.  177. 

5.  Chicago,  etc.,  R.  Co.  v.  O'Sullivan,  143 
III    48,  32  N.  E.  308   (1802). 

6.  People  V.  Bond  (Cal.  App.  1010),  100 
Pac  150.  Knowledge  of  the  color  of  the  hair 
of  a  person  in  question  and  of  his  strength 
and  activity  is  not  a  sufficient  qualification. 
Hartshorn  v.  Metropolitan  L.  Ins.  Co.,  55  N. 
Y  App.  Div.  471,  67  N.  Y.  Suppl.  13  (1000). 
Tliese  preliminary  details  of  observation,  the 
witness  may  reasonably  be  called  upon  to 
state.  People  v.  Davidnon,  240  111.  101,  88 
N.  E.  ^6  (1000). 

7.  State  V.  Grubb.  55  Kan.  678.  41  Pac.  051 
(1805);  Com.  V.  O'Brien.  134  Ma«R  108 
(IH83).  Most  courts  have  admitted  non- 
expert opinion  as  to  age  but  it  has  recently 
been  excluded  in  New  Jersey.  State  v.  Koett- 
^leii,  80  N.  J.  L.  678,  00  Ati.  400. 

8.  State  V.  Bernstein.  00  Iowa  6,  08  N.  W. 
442  (1806) 

9.  People  V.  Johnson.  •  70  Til.  App.  634 
(1806);  McFadden  v.  Benson,  Wils.  (Tnd.) 
527  (1874 J:  Stewart  v.  Anderson*  111  Iowa 
320,  82  N.  W.  770  (1000). 


10.  Clague  V.  Hodgson,  16  Minn.  329 
(l»7l). 

11.  Bufford  V.  Little  (Ala.  1000),  48  So. 
607  (stumps  old  or  recently  cut)  :  Standefer 
V.  Aultman  Machinery  Co  (Tex.  Civ.  App 
1904),  78  S.  W.  562  (thresher  old  and  worn 
out ) . 

18.  SUte  V.  Megorden  (Ore.  1007),  88  Pac. 
306  (wound)  ;  State  v.  Robinson,  32  Ore<! 
43,  48  Pac.  357  (1807).  See  also  Ham  v. 
State  (Ala.  1008).  47  So.  126. 

Where  there  is  a  conflict  in  the  evidence 
as  to  the  age  of  the  witness  the  jury  have  a 
right  to  consider  his  size,  appearance,  etc.,  in 
connection  with  the  other  endence.  but  the 
better  rule  is  to  have  such  description  sup- 
plied by  evidence  which  can  be  preserved  in 
the  record  But  where  no  evidence  has  lieen 
offered  on  the  subject  and  where  the  atten- 
tion of  the  jury  has  not  been  called  to  the 
appearance  of  the  witnens  for  that  purpose  it 
is  error  to  accept  the  findinpr  of  the  jury  on 
the  question  Quinn  v.  People.  51  Col.  350. 
117  Par.  006.  40  L.  R.  A.  (X.  S.)  470  M011> 

18.  Chicago,  etc..  R.  Co.  v.  Dillon,  1^3  Til 
570,  15  N.  E.  181,  5  Am.  St.  Rep.  5.50  (1888) 
[afflrmUtfj  24  Til.  App.  203  (1887)1;  Crane  v. 
Michigan   Cent.    R.   Co.,    107   Mich.   511,   65 
N.  W   527   (1885). 
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may  properly  be  rejected  as  being  an  inference  involving  too  large  a  porportion 
of  the  element  of  reasoning  to  be  warranted  by  any  administrative  necessity 
shown  to  exist.***  A  suitably  qualified  witness  may  be  allowed  to  state^  under 
proper  conditions  of  necessity  and  relevancy,  his  inference  by  way  of  estimate 
as  to  whether  a  certain  person  could,  in  a  particular  situation,  have  obserN'ed 
a  certain  occurrancc.'*  So  an  opinion  will  be  received  as  to  whether  a  given 
individual  could  have  smelt  a  particular  odor.**^ 

§  738.  [Capabilities] ;  Mechanical —  In  passing  from  animate  to  inanimate 
objects,  the  san^e  administrative  rule  is  found  continuing  to  apply.  The  possi- 
bility that  a  given  object  could  have  produced  a  particular  result,  e.g..  a  razor 
make  a  special  wound,  *^  may  be  proved  by  the  estimate  of  an  observer. 
Whether  a  machine,***  mechanical  device  *^  or  a  coordinated  unit  of  many  parts, 
Huch  as  a  manufacturing  establishment,^^  is  capable  of  turning  out  a  stated 
amount  of  work,  may  properly  be  estimated  in  the  same  way. 

§  739.  [Capabilities];  Caasation — Whoso  understands  causation,  compre- 
hends the  universe.  For  practical  purposes,  the  number  of  instances  in  which 
an  estimate  may  properly  be  made  as  to  the  existence  of  a  relation  of  cause  and 
effect  are  innumerable.  In  fact  it  is  in  connection  with  the  category  of  causa- 
tion alone  that  the  uniformity  of  nature  or  of  conduct  upon  which,  as  the  ulti- 
mate basis  of  all  sound  induction,  evidence  is  based,  becomes  practically  avail- 
able for  the  discoverv  of  truth. 

So  estimates  mav  be  received  as  to  the  cause  of  natural  occurrences,^^  the 
effect  of  the  application  of  force,^  the  cause  of  sickness  ^  or  injury  *"*  to  human 
beings  or  the  actions  of  animals.^  The  same  rule  permits  the  obsen'er  to 
state  the  eflFeot  of  certain  phenomena  ^  and  the  witness  need  not  confine  his 


14.  Dyer  v.  Dyer,  87  Ind.  13  n882) 

15.  Case  v.  Perew,  46  Hun  57  (1887)  aight 
on  shore  from  harbor )  ■ 

16.  Adler  &  Co.  v.  Pruitt  (Ala.  1910).  53 
So.  315   (sewage  dispoBal  plant). 

17.  State  V.  Knight.  43  Me.  11.  1.30  (1857). 

18.  MeCormick  Harvesting  Mach.  Co  v. 
Cochran,  64  Mith.  636,  31  N.  W.  561  (1887) 
(harvester):  Sprout  v.  Newton.  48  Hun  (X. 
Y  )  2WI.  l.>  X    Y.  St.  6fM)   (1888). 

19.  Homona  05titie  Stone  Co.  v.  Shields 
(Tnd.  1909).  88  X.  E.  595  (derrick). 

Basis  of  eatimate. —  Studying  a  similar  ma- 
chine may  be  regarded  by  judicial  administra- 
tion as  furnishing  satisfactory  opportunities 
for  observation  in  order  to  form  an  estimate 
helpful  to  the  jury  Sprout  v.  Xewton,  48 
Hun   (X.  \,)   209.  15  X.  Y.  St.  699    (1888). 

90.  Fletcher  v.  Prestwood  (Ala.  1905),  38 
^.  847  (sawmill) :  Paddock  v.  Bartlett,  68 
Iowa   16,  &  N.  W.  906    (1885)    (pork-pack- 


ing): Burns  v.  Welch,  8  Yerg.  (Tenn.),  U7 
(18.35)    (sawmiU). 

21.  Wintringham  v.  Hayes,  144  X.  Y.  I,  38 
X.  K.  999.  43  Am.  St.  Rep.  725   (1894). 

89.  Healy  v.  Visalia,  etc ,  R.  Co.,  101  Cai. 
585,  .36  Pac.  125  (1894)  ;  Ball  v.  Mabry.  91 
Ga.  781,  IS  S.  K.  64  (1893). 

93.  Suddeth  v.  Boone,  121  Iowa  258,  96 
X.  W.  853  (1903)  (that  smell  of  sewer  outlet 
made  witness  sick) ;  Pullman  Palace  Car  Co. 
V.  Smith,  79  Tex  468,  14  S.  W.  993,  23  Am. 
St.  Rep.  356.  13  L.  R.  A,  215  ( 1890). 

94.  Everett  v.  State,  62  Ga.  65  (1878); 
State  v.  Smith,  22  La.  Ann.  468   (1870). 

95.  Fright  of  horse. — Clinton  v.  Howard, 
42  Conn.  294.  307  (1875)  :  Yahn  v.  Ottumwa. 
60  Iowa  429,  15  X.  \v'.  257  (1883) :  Stone  v. 
Pendleton,  21  R.  I.  332,  43  At  I.  643   (1899) 

96.  Seagel  v.  Chicago,  etc.»  R.  Ca,  83  Iowa 
380,  49  X.  W.  990  (1891)  (collision  with  a 
locomotive). 
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•remarks  to  acttial  conditions,  *^  but  may  extend  them  to  hrpothetical  cases  and 
inferences  ^*^  and  the  present  probabilities  of  future  effects.-** 

§  740.  DimensioBB;  Speed;  Weight;  Etc. —  Dimensions,  length,  breadth,  thick- 
ness,  width,  and  the  like,^''  are  frequently  estimated  by  the  inference  of  ordi- 
nary observers.  It  is  equally  open  to  a  qualified  witness  to  state  any  chanya 
which  he  has  observed  in  these  or  other  dimensions.** 

Where  exact  meai^urements  have  been  taken  or  attempted,  the  result  may  be 
stated  by  any  person  who  is  aware  .of  it  from  observation.'**  One  found  to  be 
qualitied  may  pn)periy  state  his  estimate  upon  area,^"*  or  grade.^*  height,^^ 
direction,**'  distance,'**  expense,*®  identity ,^^  location,^**   number,"**   quality," 


27.  Technical  inferences. —  Should  the  rea- 
soning of  the  witness  relate  to  a  matter  of 
special  knowledge  and  no  qualifying  acquire- 
ments be  shown  the  inference  will  l>e  re- 
jected. Marshall  v.  Bihgle,  36  Mo.  App.  122 
(18S9). 

88.  Gulf,  etc.,  R.  Co.  v.  Richards,  83  tex. 
203,  18  S.  W.  611  (1892)  (railroad  construc- 
tion ) . 

29.  West  V.  State,  71  Ark.  144,  71  S.  W. 
483  (1003)  (nuisance  on  health);  Pennsyl- 
vania Co.  V.  Mitchell,  124  Ind.  473,  ^  N.  E. 
1065  (ISOO) ;  Bennett  y.  Meefaan.  83  Ind.  566, 
43  Am  Rep.  78  (1882)  (drainage);  Roches- 
ter, etc,  K.  Co.  V.  Hudlong,  6  How.  Pr.  (X. 
Y.)  467  (1851)    (railroad  layout). 

90.  Eastman  v.  Amoskeag  Mfg.  C&..  44  N 
H.  143,  82  Am.  Dec.  201  (1862)  ;  Morrisette 
V.  Canadian  Pac.  R.  Co ,  76  Vt.  267,  56  Atl. 
1102  (1903)  I  two-throw  switch);  Park  v. 
Northport  Smelting  k  Refining  Co.,  92  Pac. 
442  (1907)  (board  feet).  A  shoemaker  may 
state  that  a  certain  boot  will  fit  a  given  foot- 
State  V  Nordstrom,  7  Wash.  506.  .35  Pac.  382 
(1893). 

31.  Romack  v.  Hobbs  (Ind.  Sup.  1892),  32 
N.  E  307  (ditch). 

S2.  Bum4i  V  Kilborne,  40  Mich.  297  (1879) 
(unprofessional  log  scaler). 

33.  Bennett  v  Meehan,  83  Ind.  566,  43  Am. 
Rep  7S  (1882);  Danhiel  v.  Harshman.  113 
Iowa  2S3,  S5  K.  W.  85  (1901). 

84.  Where  the  ^^itness  has  seen  the  work 
done  in  changing  the  grade  of  a  street,  he 
may  state  his  estimate  as  to  the  height  of 
the  change,  though  he  has  not  actually  meas- 
ured it.  Downey  Bros  Spoke  k  Bending  Co. 
V.  Pennsylvania  R  Co.,  219  Pn.  32,  67  Atl. 
916   (1907). 

35.  Downey  Bros.  Spoke  &  Bending  Co.  v 
Pennsylvania  R.  Co.,  219  Pa  32.  67  At!.  016 
(1007)    (grade).    See  olao  Vermillion  Co.  v 


Vermillion,  6  S.  D  466.  61  X.  W.  802  (1894) 
(column  water  from  main);  Richardson  v. 
State  (Tex.  Cr.  App.  1906),  94  S.  W.  1016. 

36.  SUte  V.  Shinborn,  46  X.  H  497.  3S 
Am.  Dec.  224  (1806);  Ohio,  etc.,  R.  Co.  ▼ 
Wrape,  4  Ind.  App.  108,  30  X.  E.  427  (  U^on 
(cattle  struck);  State  v.  Knight,  43  Me.  II 
(1857). 

37.  People  v  Qleason,  127  Cal.  323,  59  Pac. 
592  (1899);  People  v.  Alviso,  55  Cal.  230 
(1880);  Illinois,  etc.,  R.  Co.  v  Swisher,  .VT 
Hi.  App.  411  (1893);  Eastman  v.  Amoskes;^ 
Mfg.  Co.,  44  X.  11.  143,  82  Am.  Dec.  2U1 
(1862). 

Kailroad  matters. —  An  ordinary  witne^H 
properly  qualified  by  opportunities  for  obi^r- 
vatioii  may  estimate- the  distance  to  which  tb' 
headlight  of  a  given. locomotive  will  throw 
its  light.  St.  Louis,  M.  k  S  E  iJy  C*»  v 
Shannon  (Ark.  1905),  88  S.  W   851. 

38.  Thompson  v.  Keokuk,  etc.,  R.  Co.,  116 
Iowa  215.  89  X.  W.  975  (1902). 

39.  Jackson  v.  State,  52  So.  730  (1910) 
(gun)  ;  State  v.  Vanella.  40  Mont.  326,  106 
Pac.  364  (1910)    (voice). 

Complete  certainty  is  not  required.  State 
V.  Richards  (Iowa  1905),  102  X.  W.  4:i?»: 
Sparkman  v.  State  (Tex.  Cr.  App.  1911),  13.1 
S.  W.  134  (impression);  Buzan  v.  State 
(Tex.  Cr  App.  1910),  128  S.  W.  388.  Si>me 
satisfactory  l»asia  of  inference  must,  however, 
be  shown  That  the  accused  cH>rre«ponde«l 
with  a  horse  thief  in  "  si/e,  shape  and  biiMd  '* 
is  not  surricient.  Pool  v.  State  (Tex.  Cr.  .\pp 
l90.->).  88  S.  W.  .^10. 

40.  Xesliit  V.  Croftby.  74  Conn.  5.'>4,  .51  Atl 
.550  (1002)  (wagon):  International  k  O  X. 
X.  R  Co  V  Morin  (Tex.  Civ.  App.  1909 K  116 
S.  W  6.">6  (railroad  tracl^R^  f'ee  nUo  Mc- 
Donald V.  Wood.  118  Ab  .=^89,  22  So.  489.  24 
So    86   (1897)    (survey  line/. 

41.  A   witness,    skilled   or   ordinary,    may 
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quantity,*^  or  resemblance/'*  In  the  same  category  fall  estimates  of  sound  *^ 
and  the  speed  of  objects  ***'  as  automobiles/"  animals,***  railroad  ***  and  trolley 
cars,^  comparative  speed,** ^  t^p^ratuye;,^*'^  ti^^,^^  value,*''^  and  weight.^^ 


aUle  the  average  numljer  uf  farm  hands  em- 
ployed during  a  given  time  Fowler  v.  Fow- 
ler, 111  Mich.  (576,  70  N.  \V.  33tt  ^1897). 

42.  A  qualitied  witness  may  testify  that 
Uie  grade  of  gold  employed  in  certain  jew- 
elry is  inferior  to  that  designated  by  the 
marks  with  which  it  is  stamped  Moline 
Jewelry  Co.  \\  Dinnan,  81  Conn  111,  j'O  Atl. 
ttM,  17  L.  K.  A.   \N.  S.)    HID   (1908). 

48.  Baker  v.  Cotney  (Ala.  U»05),  38  So. 
131;  Bryant  Lumber  Co  v.  Crist  (Ark.  1908), 
112  S.  W.  065  (timber);  Montgomery  v. 
Jiouthern  Power  Co.  (S.  C.  1910),  68  S.  E. 
1047  (timber);  Berge  v.  Kittleson  (Wis. 
1907),  114  N.  W.  125  (milk). 

44.  Com.  V.  Dorsey,  103  Mass.  412  (1869) 
(that  hair  resembled  that  of  deceased).  The 
estimate  that  a  child  was  begotten  by  A,  i.e., 
that  A  was  his  father,  because  of  certain  phys- 
ical resemblances  to  him  in  color,  feature 
and  the  like,  has  beeh  regarded  by  a  majority 
of  American  jurindictions  as  too  fanciful  and 
mnjectural  to  be  of  assistance  to  the  Jury 
Shorten  V.  .ludd,  56  Kan.  43*  42  Par.  337,  54 
.\m  St.  Rep.  587  (1895);  People  v.  Carney. 
20  Hun  47  (1883).  As  is  said  by  the  court 
in  Maryland  [Jones  v.  tJones,  45  Md.  144,  15'2 
IIS76)  ],  *•  We  all  know  that  nothing  is  more 
notional  in  the  great  majority  of  cases. 
What  is  taken  as  a  resemblance  by  one  is  not 
perceived  by  another,  with  equal  knowledge 
nf  the  parties  between  whom  the  resemblance 
is  supposed  to  exint.  Where  the  parties  are 
^)efore  the  jury,  and  the  latter  can  make  the 
comparison  for  themselveR,  whatever  resem- 
blance \*  discovered  may  he  a  circumstance, 
in  connection  with  others,  to  be  considered. 
TUit  to  allow  third  persons  to  testify  as  to 
tht»ir  notions  of  the  resemblance  supposed  to 
pxitit  between  parties,  would  t)e  dllowin<;  that 
to  he  given  as  evidence  upoa  which  no  ra- 
tional conclusion  could  be  based,  but  which 
mifrht  readily  serve  to  mislead  the  jury " 
Tills  is  true  in  case  of  an  infant  of  tender 
yean. 


'  45.  That  ascertain  sound  appeared  to  be 
that  of  a  collision  is  not  objectionable  as  opin- 
ion evidence.  Binsbacher  v.  St.  Louis  Transit 
Co,  108  Mo.  App    1,  82  S.  W.  546   (1904). 

M.  Johnson  v.  Coey,  142  ill.  App.  147 
( 1908) .  Estimates  of  wituesbes  of  speed  even 
though  undisputed  are  not  physical  facts  suf- 
ficient to  overthrow  the  direct  testimony  of  a 
witness  as  to  his  acts.  Mosso  v.  Stanton  Co , 
75  Wash.  220,  134  Pac.  941,  L.  K.  A.  1916  A 
943  (1913). 

47.  Wolfe  v.  Ives,  83  Conn.  174.  TO  Atl.  526 
(1910).  See  also  Scholl  v.  Grayson  (Mo. 
App.  1910),  127  S.  W.  415;  State'v.  Watson 
(Mo.  1909),  115  S.  W.  1011. 

48.  Nesbit  v.  Crosby,  74  Conn.  554,  51  Atl. 
550  (1902);  Brown  v. -S wanton,  69  Vt.  53, 
37  Atl.  280    (1896). 

48.  Flanagan  v.  New  York  Cent.,  etc.,  R. 
Co.,  173  N.  Y.  631,  66  N.  E.  1108  (1903) 
{affirming  70  X.  Y.  App.  Div,  505,  75  N.  Y. 
Suppl   225  (1902)1. 

50.  Merts  v.  Detroit  Eleetrie  K.  Co.,  125 
Mich.  11,  83  N.  W.  1036  (1900). 

51.  Kansas  City,  etc.,  R.  C.  Co.  v  Crocker, 
95  Ala.  412,  11  South.  262  (1891)  (car); 
Ball  V.  Maiiry,  91  (>a.  781,  18  S.  E.  64  ( 1893}  ; 
Mertz  V.  Detroit  Electric  R,  Co^  125  Mich.  11, 
83  N.  W.  1036  (1900). 

62.  Leopold  v.  Van  Kirk,  29  Wis.  548 
(1872). 

93.  Atlantc^  etc.,  R.  Co.  v.  Strickland.  116 
Ga  439,  42  S.  £.  864  (1902)  (short  time); 
Bayley  v.  Eastern  .  B.  Co.,  125  Mass.  62 
(1878);  McGrath  v.  Great  Northern  R.  Co., 
80  Minn.  450,  83  X.  W.  413  (1900).  The 
rule  is  the  same  even  in  criminal  cases. 
vState  v.  Williams  (Nev.  1909),  102  Pac.  974. 

54.  See  Chapter  xxx.  §§  741  et  »eq. 

95.  Dyas  v  Southern  Pac  Co.,  140  Cal. 
296,  73  Pac.  072  { 1003)  (counter  halance  on 
a  derrick) ;  People  v.  Wilsoi),  16  N.  Y.  Suppl. 
583  (1891)    (blue  stone). 
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*  VALUE. 

Value,  14:1. 

various  methods  of  proof,  7rt2. 
Market  value,  748. 
hearsay,  744, 

individual,  745. 
qualiiications,  746. 
The  proper  market,  747. 
Proof  by  estimate;  time  of  estimate,  748. 
Change  in  value,  749. 
Relative  value,  750. 

Administrative  requirements;  necessity,  751. 
relevancy  demanded,  752. 

qualifications  of  witness;  adequate  knowledge,  753. 
claim  of  knowledge,  754. 
action  of  appellate  courts,  755. 
prelimiimry  statement  of  fact,  756. 
Ordinary  observer:  personal  property,  real  estate  and  services,  757. 
Owner  as  witness,  758. 
Skilled  observer  as  witness,  759. 
Skilled  witness  testifying  as  an  expert,  760. 

probative  force  of  the  judgment;  how  tested,  7<»1. 
function  of  the  jury,  762. 
Constituents  for  the  expert's  judgment;  factors  controlling  it,  763. 

§  741.  Value* —  Few  estimates  bv  observers  are  so  frequently  utilized  bj 
judicial  administration  as  is  that  of  value.^  The  special  reason  for  this  lies 
in  the  fact  of  its  intimate  connection  with  the  substantive  law  relating  to 
damages.  In  most  actions  at  law  this  is  the  object  sought  and  the  ascertain- 
ment of  damages,  being  in  terms  of  money,  has  necessarily  given  to  value,  in 
legal  acceptation,  a  special  meaning.  Of  the  broader  signification  assigned  by 
piilitical  economy,  that  of  the  power  of  the  article  in  question  to  command 
other  commodities,  exchange .  or  barter,  the  law  knows  little  or  nothing* 
Legally  speaking,  value  means  very  nearly  what  the  political  economist  under- 
stands by  price.  Value,  then,  may,  for  present  purposes,  be  defined  as  the 
amount  of  money  which  real  estate,  personal  property  or  services  will  com- 
mand in  an  open  market. 

1.  3  Chamberlayne,  Evidence,  §  2096.  2.  Taft  v.  Com.,  158  Mass.  526,  33  K.  E. 

1046  (1893). 
678 
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§  742.  [Value]  Various  Kethods  of  Proof .3 —  The  fact  of  value  is,  in  general, 
determined,  according  to  certain  considerations  hereafter  mentioned,  in  one  of 
two  ways:  (1),  The  establishment  of  a  market  value;  (2)  The  estimates  of 
observers,  ordinary  or  skilled,  or  the  judgments  of  experts. 

§  743.  Karket  Value.^ —  Of  the  two  modes  of  proving  value,  it  has  been  said 
that  their  respective  employment  is  dependent  upon  whether  the  existence  of  a 
market  value  can  or  cannot  be  assumed.  The  definition  of  the  term  "^  market 
value ''  need  furnish  no  particular  ditficulty.  It  is,  using  "  value  ■ '  as  equiva- 
leut  to  price,  and  may  fairly  be  defined  as:  The  price  current,  the  price  a 
commodity  will  bring  when  sold  in  open  market.  Market  value  is  regulated 
by  the  proportion  which  is  actually  brought  to  market  and  the  demand  of 
those  who  are  willing  to  pay  the  natural  price  of  the  article.  This  latter, 
''natural  price,''  as  political  economy  might  well  put  it,  represents  the  rent, 
labor  and  profit  which  must  be  paid  in  order  to  bring  the  commodity  to  the 
market  in  (|iiestion.  Wherever  real  estate,*"^  personal  property  ^  or  services  can 
fairly  be  said  to  have  a  true  market  value,^  it  may  be  proved,  as  a  fact,**  as  it 
was  at  any  relevant  time'*  and  for  any  germane  use.**'  The  method  of  estab- 
lishing it,  however  difficult  in  practice,  is,  in  theory  at  least,  simple  from  the 
standpjiut  of  judicial  administration  in  relation  to  evidence. 

Absence  of  Market  Value. —  Should  it  be  claimed  that  there  is  no  market 
value  for  a  given  commodity  or  piece  of  land,  it  will  b©  sufficient  in  order  to 
let  in  other  evidence,  that  the  <!ourt  should  be  satisfied  that  there  is  in  fact  no 
market  value.**  It  will  not  be  necessary  to  make  the  existence  or  non-exist- 
ence of  a  market  value  an  issue  in  the  case. 


3.  3  Chamberlayne,  Evidence,  §§  2097- 
2099 

4.  3    Cbamberlayne,    Evidence,    §§    2090a, 

5.  Gearhart  y.  Clear  Spring  Water  Co.,  202 
Pa.  St.  292,  51  Atl.  891  (1902) ;  Sullivan  v. 
Mi8«ouri,.  etc.,  R  Co.,  29  Tex.  CIt.  App.  429, 
68  S  W.  745  (1902). 

6.  Missouri,  etc.,  R.  Co.  v.  Truskett,  18( 
U  S  480,  22  S.  Ct.  943,  46  L.  €d.  1269r  <  1902) 
(cattle) 

7.  Smith  V  Griswold,  15  Hun  (N.  Y.)  «73 
(1878) :  Oulf,  C.  &  8.  F  Ry.  Co.  v  Cunning- 
ham (Tex  Civ  App.  1908).  113  S.  W.  767 

The  fact  that  there  is  a  market  Taliie 
must  first  he  established  as  a  preliminary 
matter.  Smith  v  Oriswold,  15  Hun  (X.  Y.) 
273  (1878) 

8.  Cost  o€  prodtLCtlon.—  Where  a  market 
value  is  shown  to  exist,  the  cost  of  produc- 
tion ;Chamherlayne.  Evidence,  S  2175c)  is 
immaterial.  Moelering  v.  Smith,  7.1iid.  App. 
451,  34N.  E  675  (1893). 


9.  Atchison,  etc ,  R.  Co.  v.  Gabbert,  34  Kan. 
132,  8  Pac.  218  il885) ;  Park  v.  Chateaugay 
Iron  Co,  8  N.  Y.  St.  507  (1887) ;  McNicol  v. 
Collins,  30  Wash.  318,  70  Pac.  753  (1902); 
Boyd  V.  Gunnison,  14  \V.  Va.  1   (1878). 

10.  Gerhart  v.  Clear  Spring  Water  C(5.,  202 
Pa.  St.  292,  51  Atl.  891  (1902).  Knowledge 
of  market  value  as  it  exists  for  some  purpose 
unconnected  with  the  case,  is  not  sufficient  to 
qualify  a  witness.  Loesch  v.  Koehler,  144 
Ind.  278,  41  N.  E.  326,  43  N.  E.  129.  35  L.  R. 
A.  682  (1896).  The  estimate  must  be  con- 
fined to  the  precise  quality  involved  in  the 
ii^quiry.  Todd  v.  Warner,  48  How.  Pr.  (N. 
Y  )  234"  (1871).  Opinion  evidence  on  dam- 
age, see  note,  Bender  ed  ,  29  X.  Y.  39.  Proper 
evidence  on  question  of  value,  see  note.  Ben- 
der ed,  141  N.  Y.  140.  To  prove  value  of 
property  basis  for,  see  note.  Bender  ed.,  43 
X,  Y.  284. 

11.  Pennington  v.  Redman  Van  &,  Storage 
Co.,  34  Utah  223,  97  Puc.  115  (1908). 
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§  744.  [Market  Value];  Hearsay.^^ — In  connection  with  proof  of  market 
value,  judicial  administration  sanely  rejects  the  influence  of  the  soKjalled 
"  hearsay  rule,"  Courts  have  recognized  that  there  is,  in  reality,  no  valid 
distinction  to  he  drawn  between  the  inference  that  a  statement  is  true  because 
it  has  been  made  and  aiiv  other  inference  which  mav  rationally  be  inferred 
from  its  existence.  In  other  words,  it  is  perceived,  with  increasing  clearness, 
that  the  assertive  capacity  of  a  statement  differs  in  no  essential  particular  from 
its  independently  relevant  function.  In  either  case,  whatever  satisfies  the 
reason  is  given  probative  weight,  more  especially  in  accordance  with  what  it 
has  been  thought  convenient  to  designate  the  Kelevancy  of  Spontaneity  and 
the  Kelevancy  of  Kegularity. 

The  present  pr.actice  seems  an  ilUistration  of  the  same  tendency.  Market 
vahie  is  a  fact.'^  The  witness  may  derive  his  knowledge  as  to  it  from  the 
information  furnished  by  others.'"*  It  may  even  be  learned  from  an  examina- 
tion of  stock  or  market  reports,*^  price  lists,*®  trade  circulars,'^  sales  of 
similar  property '**  and  the  like.^*  In  short,  a  witness  may  testify  to  the 
value  of  property  if  his  knowledge  of  it  has  been  derived  through  the  general 
avenues  of  information  to  which  the  ordinarv  business  man  resorts,  to  inform 
himself  as  to  values  for  the  proper  conduct  of  his  affairs.  Where  the  market 
report,  trade  circular  or  the  like  has  been  credited  by  the  peraon  against 
whom  it  is  offered,  an  additional  administrative  reason  for  receiving  it  is 
furnished.^^ 

.1.S'  an  administrative  mailer,  the  court  may  properly  require  to  he  satisfie<l, 
before  admitting  the  stock  report  or  similar  publications,  that  the  methods 
of  their  compilation  are  such  as  to  entitle  them  to  credit.^* 

§  746.  [Market  Value];  Individnal.*^— Still,  even  in  this  connection,  the 

12.  3  riiamberlayne.  Evidence,  §  2009c.  et  seq.;  St.  Louis  SouthweBtim  Ry.  Co.  v 

13.  Franklin  v.  Krum,  171  TH.  .^S,  40  N  Arkansas  &  T  Grain  Co.  (Tex.  Civ.  App 
E.  513  (1808)  lOOC).  0.5  S.  W.  6.16 

14.  Thatcher  v.  Kaucher,  2  Colo.  608  19,  Whitney  v.  Thacher.  117  Mass.  523 
(1875) ;  Cleveland,  etc.  H.  Co.  v.  Patton,  203  (1875)  (prices  current)  :  HoxMe  v.  Empire 
111.  376,  67  N.  E.  804  (1003)    (horHes).  Lumber   Co.,   41    Minn.   548,  42   X.   W.  476 

15.  l{<Klee  v.  Detroit  F.  &  M.  Ins.  Co.,  74  (1880). 

Hun  (\  V.)  146.  26  N".  Y.  Suppl.  242  (1803) ;  20.  Western  Wool  Commispion  Co.  v.  Hart 

Whelan  v    Lynch,  60  N.  Y.  460,  10  Am.  Rep.  (Tex   Sup.  1802).  20  S.  W.  131. 

202  (1875).  91.  Whelan  v.  Lvnoh,  60  \.  Y.  474  (1875): 

16.  Willard  v.  Mellor,  10  Colo.  534   (1894)  Fairley  v.  Smith.  S7  X.  C   367  (1882). 
(daily   price-circulars   excluded) ;    Marris  ▼.  22.  3  ChamberlHv»«e,  Evidence,  §  2090d. 
Columbian  Iron-Works,  etc.,  Co..  76  Md   .354,  2S.  Long  v.  Douthitt.  142  Ky.  427,  1S4  S. 
25  Atl.  417.  17  L.  R.  A.  851    (1802)  :  Harri-  W.  453  (1011)  ;  Cobb  v.  Whitsett,  51  Mo.  App. 
son  V.  Glover,  72  \.  Y    4.'»4    (1878)    (price  146  ( 1892) ;  Hess  t.  Missouri  Pao.  R.  Co.,  40 
lists  admissible);   Cliquot  v.  l\  S..  3  Wall.  Mo.  App.  202    (1890);   Hoskins  v.  Missouri 

{V.  S.)  114,  18  L.  ed.  116  (1865).  Pac.  R.  Co,  10  Mo.  App.  315   (1$85>:  Kent 

17.  Tyson  v.  Chestnut,  118  Ala.  387,  24  So.  v.  Miltenherger,  15  Mo.  App.  480  (1884)  (fd- 
73  (1898)  (postal  cards  excluded)  :  Smith  v.  itor  of  a  newspaper) ;  Flynn  v.  Wokl,  10  Mo. 
Korth  Carolina  R.  Co.,  68  N.  C.  107  (1873).  App.  582  (1881). 

18.  3   Chmmberlayne,   Eyidence,    H    2175o 
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hearsay  role  is  far  from  being  without  influence.  The  unsworn  stateuich..  of  .^ 
identified  individual  in  its  assertive  capacitv,  i.e.,  as  evidence  of  the  farr>  aii- 
nouDced,  is  still  rejected. ^^  Only  to  hearsay  in  its  blended  or  compositi*  -^  form 
has  administrative  indulgence  been  accorded.-^  Xq  particular  credit  is  placed 
in  any  single  voice  of  the  blended  whole.'**  To  do  so  would  be  illegal  under 
the  hearsav  rule.^* 

Printed  hearsay. —  Printed  hearsay  is  no  more  admissible  in  this  con- 
nection than  it  would  be  in  any  other.  Should  a  market  report  in  a  newspaper 
be  the  work  of  an  identihed  tirm  of  stock-brokers,  the  quotations  will  be  rejected 
as  individual  hearsav.^^ 

§  746.  [Market  Value] ;  Qiialiftcation8.29_  The  indispensable  and  sufficient 
qualification  of  a  witness  who  undertakes  to  testify  as  to  the  fact  of  market 
value  is  that  he  should  know  what  it  is.^"  Proof  on  this  point  must  lie 
affirmatively  ^^  made  to  the  satisfaction  of  the  court  unless  the  circumstances 
disclosed  in  the  case  may  warrant  the  presiding  judge  in  assuming  provisionally, 
as  an  administrative  matter,  that  such  qualifications  exist.^^  A  skilled  wit- 
ness acquainted  with  a  particular  market  may  give  his  conclusion  from  observa- 
tion^* or  his  judgment  as  an  expert  as  to  what  is  the  fair  value  of  a  given 
commodity  in  that  market.  It  is  probably  in  this  sense  that  market  value 
has  been  said  to  be  a  matter  of  opinion.*^  The  probative  force  of  the  reasoning 
will  be  determined,  in  large  measure,  by  the  intimacy  of  the  acquaintance  with 
the  market  in  question  which  the  witness  shows.*** 

§  747.  [Market  Value] ;  The  proper  Markct.3«_  The  market  in  which  value 
is  to  be  proved  is,  as  a  rule,  easily  determined.     If  property  possesses  a  market 


tl  §§  873  et  seg. 

25.  Harrison    v.    Glover,    72    N.    Y.    451 
(1878);   Fcrrig  v.  Sutcliff,  1  Alb.  L.  J.    (N. 
Y.)    238    (1870);    Lufth   v.   Druse,   4    Wend 
(N.   Y.)    313    «1830);    CHquot    v.    U.    S.,   3 
Wan.   (U.  S.)    114,  18  L.  ed.  116   (1865). 

M.  "  It  [a  list  of  sales  and  prices  collected 
from  the  stock  exchange]  is  aU  hearsay;  but 
it  is  the  only  evidence  we  can  have:  it  is 
the  only  evidence  we  have  of  the  price  of 
Bales  of  any  description.  I  do  not  receive  it 
as  the  precise  thing,  hut  as  what  is  in  the 
ordinarv  transactions  of  mankind  received  as 
proper  information:  and  F  suppose  there  is 
hardly  a  gentleman  living  who  would  not  act 
OB  this  paper."  De  Berenger's  Trial.  Our- 
ney's  Rep.  188  (1814),  per  Ellenborough. 
U  C.  J. 

V.  Lewis  V.  Ins.  Co.,  10  Gray  511  (1858) : 
Wadley  v.  Com.,  98  Va.  803,  35  S.  E.  452 
(1900) ;  Alfonso  v.  U.  S.,  2  Story  426  (1843^) . 


28,  National  Rank  of  C.  v.  New  Bedford, 
175  Mass.  57.  56  \.  K.  288   (IWOO). 

29.  :J  Chamiierlayne.  Evidence,  §g  2009e.  f 
80.  Missouri,  K.  &  T;  Ky.  Co.  of  Texat*  v. 

Moss    (Tex.  Civ.  App.   1011),   1.35  S    W.  626 
(cattle). 

31.  Russell  V.  Hayden,  40  Minn.  8S.  41  N 
\V.    456     (188!));    Missouri,    etc.,    R     (  o.    v. 
Truskett,    186   U.   S.  480.  22  S    Ct    P43,  46 
L.  ed.  1259   (1902) 

32.  Cleveland,  etc.,  R.  Co.  v  Patton,  203 
111.  376.  67  N.  E.  804  (1903)  (owner  of 
horses)  :  Mclennan  v.  Minneapoliii.  etc..  Ele- 
vator Co.,  57  ^linn.  317,  59  N.  W.  628  <  18941 
( wheat ) . 

33.  Hoskins  v.  Missouri  Pac.  K.  Co..  19  Mo. 
App.  315  (1885). 

34.  Brockman  Commission  Co.  v.  Aaron 
(Mo    App.  1910),  1.30  S.  W.  116. 

85.  Suttle  V.  Falls,  98  N.  C.  393,  4  S.  E. 
541,  2  Am.  St.  Rep.  338   (1887) 
8i.  3  Chamberlayne,  Evidence.  §  2099g. 
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value  at  the  place  involved  in  the  inquirj^  evidence  is  properly  directed  to 
establishing  it  at  that  point.^^  Should  the  question  arise  as  to  the  value  of 
personal  property  converted  or  injured  the  damages  are  assessed  in  relation  to 
the  market  value  as  it  existed  at  the  time  and  place  of  such  conversion  or 
injury.  Ju  a  case  of  a  contract  for  the  delivery  of  goods  at  a  particular  market, 
damages  are  to  be  estimated  in  accordance  with  the  market  value  of  the 
property  as  it  was  at  the  time  and  place  of  delivery.  Should  it  be  affirmatively 
shown  ^^  that  the  laud  or  chattels  have  no  market  value  in  the  place  where 
it  is  to  be  computed  under  the  rules  of  substantive  law,  proof  is  to  be  made  of 
the  market  value  as  it  exists  in  the  nearest  ^^  or  if  a  market  other  than  the 
nearest  is  the  controlling  one/*'  in  the  latter.  Incessant  reference  is  being  made 
to  **  fair  market  Value  *■  in  connections  where,  as  is  understood  by  every  one, 
there  is,  strictly  speaking,  no  market  value  whatever.  To  parcels  or  tracts  of 
land  are  to  be  assigned  their  just  market  value  by  the  jury,  under  the  instruc- 
tions of  the  judge.  Unique  articles  of  personal  property,  rare  coins,  engrav- 
ings, paintings  and  the  like,  are  to  be  fairly  appraised  by  the  jurors  at  this  same 
"  market  value.' '  In  legal  usage,  the  phrase  is  unceasingly  employed.*^  What 
is  meant  by  it  i     Confessedly,  there  is  no  actual  market  for  these  things. 

There  are  res  non- fungibles.  The  phrase,  therefore,  is  not  to  be  taken 
literally.  Apparently,  what  is  meant  by  it  is  this:  The  court  is  leaving  to 
the  jury  to  say  what  price  would  result,  under  the  circumstances  of  the  case, 
were  the  conditions  of  an  ideal  market  to  be  applied  to  the  property  in  question. 
The  reference  is  always  to  the  standard  established  of  an  entirely  fair,  fully 
attended  and  absolutely  open  place  of  sale. 

§  748.  Proof  by  Estimate;  Time  of  Estimate.-* < —  Where  no  relevant  *'  market 
value  can  fairlv  be  claimed  to  exist,  the  administrative  situation  is  materiallv 
altered.  Reliance  must,  in  most  cases,  be  placed  upon  the  inference  or  estimate 
of  witnesses  applying  the  standard  of  money  to  the  subject-matter  in  hand.** 
The  period  to  which  the  inference  relates  may  be  prior**  or  subsequent"**  to 

37.  .Alabama  Iron  Works  v   Hurley,  86  Alfi.      X    W.  456   (188ft) ;  Beard  v.  Kirk,  11  X.  H. 
217,  5  S>   418   !  IHSU)  400   (1840). 


38.  Jones  v.  St.  Loui8.  etc..  H  Co.,  53  Ark.  42.  3  Chamber1ayne»  Evi4ence,  §§  2099i- 
27,    l:{    S.    \V.    410.    22    Am.    St.    Rep.    175  2100. 

(HiMn.  43.  Raridan    v.    Central    Iowa   R.    Co..   69 

39.  This  is  usually  demanded  by  the  pre-  Iowa  527,  29  X.  W.  51)9  (1886)   (cornstalks): 
sidin^r   judge.     Purler  v    Chandler,  27  Minn.  Beard  v    Kirk.  II  X    H.  397   (1840);  Erd  v. 
301.  7  X.  W    142.  :J8  Am.  Rep.  2ft3   (ISS0>  :  Chicago,  etc..  R.  Co.,  41  Wis.  65  (1876). 
McDonald  v.  Unaka  Timlier  Co.,  S8  Tenn.  3^,  44.  Morris   v.    Columbian   Ironworks,  etc.. 
12  S.  \V.  420  « 1889).  Co.,  76  Md.  .^54.  25  Atl    417.  17  L.  R.  A.  8.>l 

40.  Hogan    v.    Donohue,   40    III.    App.   432  (1892). 

(18931  ;    Aulls   v.   Voung,  98   Mich.   231.  57  45.  Texas,  etc..  R.  Co  v  Cella.  42  Ark.  !i2^ 

N   \V.  119  (1803)  :  French  v.  Piper,  43  X   H  (1884):  Johnson  v   Farmers*  F.  Ins.  Co..  106 

430   (1862).  Mich.  96,  64  X    W    5   (1895). 

41.  (ooper  v  Randnll.  50  111.  320  .1871):  46*  Paden  v.  Ooldbaum  (Cal^  1894).  37 
Daly  V.  Kimball  Co.,  67  la.  135.  2^  X  W  m^'^  P«o  759-.  Doane  v.  Garretson.  24  Iowa  351 
(1885);  Russell  v   Hayden.  40  Minn.  90,  41  (1868);   Central  Branch  Union  Pac.  R.  Co. 
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that  of  the  res  gestae,  A  sole  limitation  imposed  in  respect  to  adraissibility  is 
that  the  court  should  fed,  in  view  of  the  nature  of  the  |)roperty,^"  the  period 
to  which  the  inference  attaches  is  not  too  remote  to  be  relevant  and  that,  having 
in  mind  the  "  state  of  the  case,"  the  judge  feels  it  to  be  necessary  to  receive  it. 

§  749.  Change  in  Valnc.^^ —  Ability  to  estimate  value  from  observation  neces- 
sarily implies,  where  the  latter  has  extended  over  any  cousiderable  period^ 
the  power  of  declaring  tbe  occurrence  of  any  change  in  value  which  has  ap- 
peared during  the  interval.  Adequate  acquaintance  with  the  property  in  ques- 
tion is  essential."**  These  principles  apply  to  animals,*^  personal  property,** 
real  estate  ®^  or  to  change  in  value  induced  by  manufacture.^^ 

§  780.  XelatiTe  Value. *^'' —  Even  where  a  witness  is  ignorant  of  absolute 
value,  he  may  be  permitted  to  state  the  relative  worth  in  money  of  two  pieces 
of  property.*"^  The  same  rule  applies  to  land.^  *'  A  man  may  know  the 
effect  on  the  relative  value  without  being  able  to  fix  the  actual  market  price.''  °^ 

§  761.  Administrative  Requirements;  Heoessity.^^ — A  suitable  administrative 
necessity  for  receiving  the  secondary  evidence  of  an  estimate  must  be  shown 
to  the  court  if  the  act  of  reasoning  is  to  be  received.  Should  it  happen  that  all 
the  facts  can  fully  be  placed  before  the  jury  or  more  satisfactory  and  convincing 
evidence  can  be  submitted  to  the  tri^unaP®  the  inference  will  be  rejected.  On 
the  contrary,  should  the  constituting  phenomena  observed  or  the  component 
elements  of  value  be  such  that  they  cannot  fully  be  placed  before  the  jury,**® 
or  should  it  appear  probable  that  the  latter  would  have  neither  the  special  knowl- 
edge nor  the  acquired  and  developed  mental  powers  necessaiy  to  coordinate 
the  phenomena  or  facts  presented  into  a  rational  estimate,  a  suitable  administra- 
tive necessity  for  receiving  the  inference  of  a  witness  is  deemed  to  have  been 
established.  In  the  latter  case,  an  adequate  necessity  may  well  be  deemed  to 
have  arisen  for  utilizing:  the  services  of  a  skilled  observer.**     So  estimates  of 


T.  Andrevs,  37  Kftn.  162.  14  Pac.  509  ( IS87) ; 
Greenfield  First  Xat.  Bank  v.  Coffin,  162  Maes. 
180,  38  X.  E.  444   (l«ft4). 

47.  Where  a  stock  of  goods  is  not  likely  to 
change  in  value,  an  interval  of  seven  years  is 
not  fatal.  Johnson  v.  Farmers'  F.  Ins.  Co., 
106  Mich   96,  64  X.  W.  5  (IROo). 

48.  3  Chamberlayne,  Evidence,  §  2101. 

48.  Shimer  v.  Easton  R.  Co.,  205  Pa.  St. 
648.  55  Ati.  769   (190.3). 

aO.  Ferine  v.  Interurban  St.  R.  Co.,  43 
Misc.  iX.  Y*)  70,  86  X.  Y.  Suppl.  479  il004) 
(horse) ;  Davis  Bros.  v.  Blue  Ridge  Ry.  Co., 
81  .S.  C.  466,  62  S.  E.  856.(1908)    (cattle). 

51.  Xew  York,  etc.,  R.  Co.  v.  Grand  Rapids, 
etc.,  R.  Co.,  116  Ind.  60,.  18  X.  E.  182  ( 18}?8) . 

59.  Ohio,  etc.,  R.  Co.  v.  Taylor,  27  111.  207 
<I862). 


53.  Hood  v.  Maxwell,  I  W.  Va.  219  (1866). 

54.  3  Chamberlayne,  Evidence,  §  2101a. 

55.  Kronschnable  v.  Knoblauch,  21  Minn. 
56  (1874L 

56.  Dawson  v.  Pittsburgh,  159  Pa.  St.  317, 
28  Atl.  171    (1891). 

57.  Dawson  v.  Pittsburgh,  159  Pa.  St.  317, 
28  Atl.  171   (1891). 

58.  3  Chamberlayne,  Evidence,  §§  2102- 
2105,  , 

59.  VVilliams  v.  Hersey,  17  Kan.  18  (18|76)  ; 
Sanford  v.  Shepard,  14  Kan.  228  (1875).      , 

00.  Atchison,  etc.,  R.  Co.  v.  Harper,  19  Kan. 
529  (1H7S);  Lines  v.  Alaska  Com.  Co.,.  29 
W>?h.  13.1.  69  Pac.  642  (1902)  (value  of 
piano  at  Xome,  Alaska). 

61.  Pinsrery  v,  Cherokee,  etc.,  R.  Co.,  78 
Iowa  438,  43  X.  W.  285   (1889)  ;  Phillips  j. 


§§752-758  Value.  5«4 

the  value  of  similar  property  or  estimates  more  remofte  in  time  will  not  be  re- 
ceived where  better  estimated  are  available.  In  most  instances,  where  the 
property  is  fungible,  has  a  market  value,  the  disputed  question  is  as  to  what 
that  market  value  is.  Where  the  property  is  not  fungible,  has  no  market-value, 
the  deteruiiuation  of  monetary  worth  must  necessarily  be  one  largely  of  esti- 
mate,  of  reasoning,  of  ioference.  After  all,  however,  the  ultimate  question  is, 
not  as  ^o  what  is  the  sum  of  these  elements  of  value,  appraised  at  a  fair  separate 
worth  ill  money  for  each ;  but  to  what  conclusion  does  all  this  mass  of  evidence 
rationally  lead  the  mind  of  the  expert  or  of  the  jury  regarding  the  price  which 
such  a  piece  of  property  is  fairly  worth,  i.e.,  as  between  fair  men,  the  one  willing 
to  sell  and  the  other  to  purchase  the  same  on  its  reasonable  merits.  The  more 
common  the  property  the  more  persons  will  be  found  qualified  to  testify  con- 
cerning it.**^  Land  is  not  fungible*''*  so  estimates  as  to  its  value  are  always 
admissible. 

§  752.  [Administrative  Beqnirements] ;  Eelevancy  demanded.®^ — 'That  the 
estimate  of  a  witness  should  be  receMred,  it  is  eosential  that  it  be  radonally 
helpful  to  the  jury.  It  must  be,  in  other  words,  probatively  relevant"*^  both 
objectively  and  subjectively  considered.  This  means  that  the; witness  must  be 
qualified.'^'* 

§  753.  [Administrative  Bequirements;  Qualifications  of  Witness;  Adequate 
Knowledge  1.^*^ — That  an  estimate  as  to  value  should  be  received,  it  must,  as 
has  just  been  said,  be  subjectively  relevant.  In  order  for  it  to  be  so,  the 
witness  must  be  qualified,  in  the  judgment  of  the  court,^**  to  throw  light  upon 
the  matter  in  dispute.  In  case  of  an  ordinary  observer,  this  is  equivalent  to 
saying  that  he  should  be  shown  to  have  enjoyed  reasonable  opportunities  for 
acquainting  himself  with  the  property  or  acts  in  question.^®  He  must  be  shown 
to  the  court  to  have  utilized  these  occasions  to  advantage. ^*^  He  must,  al^o, 
appear  to  possess  the  knowledge,  experience  and  mental  powers  necessary  to 
enable  him  to  ccHJrdinate  his  observations  into  an  act  of  reasoning  upon  which 
the  lurv  miirht  rationallv  relv.''*  It  is  essential  that  the  witness  should  be 
familiar  with  the  specific  property  to  be  appraised  ^^   as  well   as  with  the 

MarMeheud,    148    Ma8K.    326,    10    N.    K.    547  68.  The  jiid^e  should  fliid  nome  real  poten- 

( 1880 1 .  tial  value  in  the  estimate  before  admitting;  it. 

62.  Jones  v.  Erie,  etc.,  W    Co.,  151  Pa.  St.  Rea  v.  Pitt8burp  &  C.  R.  Co.,  22ft   Pa.  106, 
30,  48,  25  Atl.   134,  31    Am.  St.  Uep.  722,  17  78  Atl.  73  (IftlO). 

L.  R.  A.  758   (\8ft2),  69.  Avery  v.  Xew  York  Cent.,  etc..  R.  Co.. 

63.  Derby  v.  CJalUip.  5  Minn.  1.34  (I860).  2  X.  Y.  Suppl.  101   (1888). 

64.  3    Chamberlaync,    Kvidenco.    §g    2100-  70.  Pittsburg,  V.  dr  C.  R.  Co.  \.  Vance,  ll^ 
2U3.                                                                    ^  Pa.  3.32,  8  Atl.  764  (1886). 

65.  (lark  v.  Baird,  ft  X.  Y.  183  (18.53).^  71.  Oallagher    v.    Kemmerer,    144   Pa.   St. 
Florence  v.  Calmet  (Colo.  Ifi08),  96  Pac.      50ft.  22  Atl,  970.  27  Am.  St   Rep.  6>3  (1801). 


183;  Wliiteomb  v.  Brant   (\.  J.  Sup.  1908),  72.  Crouse  ▼.  Holman,  19  Ind.  38   (1862) 

68  Atl.  1102.  (real  estate). 

67.  3    Chamberlayne,    Evidence,    §§    2114, 
ill5. 
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statidard  of  value  by  whioh  it  is  to.  be  measured.  Whatever  assumptions  may 
be  made  by  administration,  as  a  provisional  matter,  regarding  the  possession 
of  knowledge  as  to  value  by  witnesses  who  offer  to  give  their  estimates  on  the 
subject,  two  requirements  must  ultimately  be  salisiied  if  the  evidence  is  to  be 
received.  (1)  The  knowledge  must  be  ;3hOwn  to  in?  adequate. "'^^  \^2)  It  must 
be  proved  to  be  actuaV*  The  witness  may  be  qualitied  by  his  experience  as 
appraiser.'''*  or  auctioneer  "^^  or  broker  '^  or  as  being  in  charge  of  real  es- 
tate/*** and  mere  residence  in  a  conmiunity  may  be  enough.'**'  So' public  officers 
charged  witb  tiie.duty  oi  appraising  property '^^  like^  asj5e^80j;§.^.Y..ai^  de^Jjers  in 
pj;operty  ^'^  may  be  qualified. 

§  7M.  [Adminigtrative  Keqniremeitti] ;  Claim  of  Knowlede^e.*^ — Should  a 
witness  assert  that  he  knows  the  property  in  question,  whether  real,^^  or  per- 
sonal,**^ and  is  ae<iuainted  with  its  value,  judicial  administration  may  well  be 
warranted  for  the  sake  of  economizing  time,***  in  holding  that  such  a  claim 
furnishes  a  prima  facie  ability  to  give  a  helpful  estimate.**^     Should  the  actual 


78.  But8ch  V.  Smith  (Colo.  1U07),  90  Pac 
(H;  Arnd  v.  Aylctoworth  (Iowa  1907),  HI 
X.  W.  407;  CatUn  v.  Northern  Coal  k  Iron 
Co.  (Pa.  1009),  74  Atl.  5tf.  Some  foundation 
mitst  he  laid  for  the  c pinion  of  a  witness  as 
to  value  by  showing  that  he  has  had  the 
means  of  forming  an  intelligent  opinion,  de- 
rived, in  part,  from  an  adequate  knowledge 
of  the^natttre-anfd  kind  of  property  in  con- 
troversy. Western  Union  Telegraph  Co.  v. 
Coyle  (Okl.  1909),  104  Pac.  367. 

74.  Schaaf  v.  Fries,  77  Mo  App.  346 
( 1898  > ;  Oregon  Pottery  Co.  v.  Kern,  30  Oreg. 
328,  47  Pac.  917  (1897);  Pennock  v.  Cres- 
cent Pipe  Line  Co.,  170  Pa.  St.  372,  32  Atl. 
1085  1 1895);  Michael  v.  Crescent  Pipe  Line 
Co.,  lo9  Pa  St.  99,  28  Atl.  204  (1893); 
Gorgas  v.  Philadelphia,  etc.,  K.  Co.,  144  Pa. 
St.  1,  22  Atl.  715  (1891).  Such  witnesses 
'*  should  afflrmativply  appear  to  have  actual 
personal  knowledge  of  the  facts  affecting  the 
subject-matter  of  the  inquiry."  Michael  v. 
Crescent  Pipe  Line  Co.,  159  Pa.  St.  99,  104, 
28  Atl.  204  (1893). 

75.  Lyman  v.  Boston  City,  164  Mass.  99, 
41  N.  E.  127  (1895);  wState  v.  Sattley,  131 
Mo.  464,  33  S.  W.  41   ( 1895) . 

76.  Amory  v.  Melrose,  162  Mass.  556,  39 
N.  E.  276  (1895). 

77.  Bristol  County  Sav.  Bank  v.  Keavy,  128 
Mass.  298  (1890);  Griswold  v.  Gebbie,  126 
Pa.  St.  <J53,  17  Atl.  673,  24  Wkly.  Notes  Cas. 
72.  12  Am.  St.  Kep.  878  (1889) 

78.  That  the  witness  is  not  in  business  for 
hiBiMlf,  but  is  a  clerk  in  the  office  of  an- 
other,  is  not  conclusive  against  his  compe- 


tency    Teele_v.  Boston  City,   165  Mass.  88, 
42  N.  E.  506  (1805). 

79.  Hewlett'  v.  Saratoga  Carlsbad  Spring 
Co.,  84  Hun  (N.  Y.)  248,  32  N.  Y.  Suppl.  697 
(1895). 

Eipeclally  in  large  cities  the  word  "•  neigh- 
borhood "  is  a  relative  one.  The  field  which 
a  witness  may  take  into  consideration  in 
forming  ap  opinion  of  tM  sc^llitig  price  of 
particular  land  should  be  reasonably  adja-. 
cent  thereto  and  embrace  real  estate  of  the 
same  general  character.  Rea  v.  Pittsburg  k 
C.  R.  Co..  229  Pa.  166,  78  Atl.  73  (1910). 

80.  Chandler  v.  J.  P.  Aqueduct,  125  Mass. 
561  (1878):  Swan  v.  Middlesex,  101  Mass." 
177  (1869):  Fowler  v.  Middlesex,  6  All.  97 
(1863).  See  also  Gayle  v.  Court  of  County 
Com'rs  (Ala.  1908),  46  So.  261;  Town  of 
Ripton  V.  Town  of  Brandon,  80  Vt.  234,, 67 
Atl.  541    (1907). 

81.  Muskeget  Island  Club  v.  Nantucket, 
185  Mass.  303,  70  N.  E.  61   (1904). 

8S.  Muskeget  Island  Club  v.  Nantucket, 
185  Mass.  303,  70  N.  E.  61  (I904)j  Allen 
V.  Chicago  A  N.  W.  Ry.  Co.,  146  Wis.  2fc, 
129  N.  W.  1094   (1911). 

88.  3  Chamberlayne,  Evidence,  §§  2116, 
2117. 

84.  Union  Elevator  Co.  v.  Kansas  City  Sub- 
urban Belt  R.  Co.  (Mo.  Sup.  1896),  33  S.  W. 
926. 

85.  State  v.  Montgomery  (S.  D.  1903),  97 
N.  W.  716  (hogs). 

86.  §§  304  ei  8eq, 

87.  Wichita  R.  Co.  v.  Kuhn,  38  Kan.  104, 
16   Pac.   75    (1887);    Browne  v.  Moore/ 32 
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erty,  as  well  as  other  witnesses,  may  detail  to  the  jury  the  constituting  facts 
upon  which  he  bases  his  estimate  of  value.  This  he  may  be  permitted  by  the 
judge  ro  do  not  only  for  the  purpose  of  reinforcing  the  credibility  of  his  own 
statement,  but  also  for  that  of  enlightening  the  court  and  jury  as  to  his  oppor- 
tunities for  observation  and  his  mental  power  of  coordinating  what  he  has 
seen.^^  Whei^e  the  owner  is  not  shown  to  have  any  familiarity  with  the  value 
of  a  certain  class  of  articles,  such  as  jewelry,^^  his  inference  as  to  it  will  be 
rejected.^'"*  These  principles  apply  to  farmers,^^  householders,^*  merchants" 
real  estate  owners/-*  or  a  L'laimant  for  services  rendered.^* 

§  769,  Skilled  Observer  as  Witnesi.^s —  The  estimate  of  value  may  require 
the  services  of  a  ;<killed  witness.  The  value  of  the  property  in'  question  may 
hi*  so  far  related  to  a  particular  profession,  trade  or  calling,  as  to  make  the 
estimate  regarding  it  a  technical  one.  The  personal  property,  for  example, 
may  not  be  fungible,  havea  market  value.  A  rare  gem  or  a  painting  by  an  old 
master  has  a  value  known  accurately  to  the  cannoiseur  alone  and  to  him  only 
within  limits.  The  i-eal  estate  may  be  adapted  only  to  a  particular  use,  and 
that  an  uncommon  one.  Its  intrinsic  valu^  must  be  estimated,  and  the  ele- 
ments  may  be  of  an  unusual  nature.  The  services  to  be  appraised  may  be 
those  of  a  doctor  or  of  a  lawyer.  Such  cases  are  typical  of  a  very  large  number 
of  similar  instances.  This  is  the  field  of  the  skilled  witness.  The  witness 
must  be  shown  to  be  acquainted  with  the  property  ^®  and  qualified  by  experi- 
ence-^ to  give  an  estimate.  Thus  one  specially  qualified  by  skill  and  ex- 
perience may  testify  as  to  the  value  of  personal  property,^^  real  estate,^®  crops,"*** 
trees,'**  or  of  similar  property,*^^  or  as  to  the  value  of  services'**  in  building 

17.  Little  Kock  Junction  R.  Co.  v.  Wood-  27.  Buffum  v.  New  York,  etc!,  R.  Co.,  4 
ruff,  49  Ark.  381,  .5  S.  \V.  792.  4  Am.  St.  Rep.      R.  I    221    (1866). 

51    (1887);  Galveston.  H    &  S.  A.  Ry.  Co.  v.  88.  Werten    v.   K.   B.   Koosa  &   Co.    (Ala. 

Giles   (Tex    Civ.  App    1910),  126  S.  \V.  282  1910),  53  So.  98  (damaged  dry  goods)  ;  Lewis 

(clothing).  V.  State  (Ala.  1909),  51  So.  308  (diamonds); 

18.  Gregory  v.  Fichtner.  14  N.  Y.  Suppl.  Echols  v.  State  (Ala.  1906),  41  So.  298 
891,  27  Abb.  X.  Cas.  iX.  Y.)  86,  21  X.  Y.  (stolen  goods)  ;  St.  Louis  &  S.  F.  Ry.  Co.  v. 
Civ  Proc.  1  [reversing  13  N.  Y.  Suppl.  593  Ewing  (Tex.  Civ.  App.  lOlb).  126  S.  W.  625 
( 1 80 1 )  ] .  ( typewriters  damaged  by  water ) . 

19.  Armstrong  v.  Smith,  44  Barb.  (X.  Y.)  29.  Bearss  v.  Copley,  10  N.  Y.  93  (1864). 
120  (1865).  Altering  grade. —  Raising  the  grade  of  a 

SO.  Metropolitan  St.  Ry.  Co.  v.  Walsh,  197  street  may  have  an  injurious  effect  upon  the 

Mo.  392.  94  S.  \V.  860  (1906).  value  of   land.     Blair   v.   Charleston,  43  W. 

91.  Frederick  v    Sault.   19  Ind    App    604,  Va    62,  26  S.  E.  341,  64  Am.  St.  Rep.  837, 

49  X.  E.  909   (1898)    (piano).  36  L.  R.  A.  8.52   (1896). 

28.  Union  Pac.  R.  Co.  v    Lucas,  1.^6  Fed.  80.  Colorado   Farm   &   Live   Stock   Co.   v. 

374.  69  C.  C.  A.  218  (lOO-i).  York    (Colo.   1906),  88  Pac.   181    (melons); 

28.  Shea  v.  Hudson.  165  Mass.  43,  42  X.  E.  Anderson  v.  Chicago,  B.  &  Q.  Ry.  Co.   (Xeb 

114  (1895).  H>09),  120  X.  W.  1114. 

24.  Mercer  v.  Vose.  07  X   Y  r^Q.  68  (1876).  81.  Williams  v.  Hathaway,  21  R.  1.  .'566,  4.5 


f.  3    Chamlierlavne.    Evidence,    §§    2151-  Atl.   .578    (1900);    Cochran   v.    Caney    (Tex. 

2170  Civ.   App.    1910),   128   S.   W.    1145    (size  of 

26.  Ives  V.  Quinn,  7  Misc.  (X  Y.)   156,  27  chinquapin  trees).    See  aZto  Maliry  T.  Ran- 
N.  Y.  SappL  251  (1894)    (renting). 
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operations,'*  commercial  employments  ^^  or  professional  services.*^  The 
skilled  witness  may  go  further  and  state  his  judgment  as  to  what  might  be  the 
value  of  real  "*"  or  personal  ^'^  property  in  case  of  certain  contingencies. 

§  760.  Skilled  Witness  testifying  as  an  Expert.*'^ — The  judgments  of  ex- 
perts with  regard  to  the  value  of  property  are  received  by  judicial  administra- 
tion cautiously  and  under  fixed  conditions.**^  The  administrative  advantage 
obviously  is  that,  in  this  way,  one  who  has  never  seen  the  property  may  be 
able  to  apply  to  it  what  is  perhaps  a  very  accurate  and  discriminating  standard 
of  value.  'Jhe  primary  reijuirement  is  that  some  forensic  necessity  should 
be  shown  for  invoking  the  judgment  of  the  expert.  In  any  case,  the  judge 
presiding  at  a  trial  will  insist  that  the  judgment  as  to  value  or  an  expert  be 
a  well  defined  exercise  of  the  reasoning  faculty  upon  ascertained  and  identified 
fads.  Conjecture  and  speculation  are  to  be  excluded.  The  judgment  must 
be  something  more  than  a  giiess.^^  Where  an  article  of  personal  property 
possesses  exceptional  worth  as  in  case  of  pedigreed  horses,***  crops,**  real 
estate,**^  or  technical  ser^'ices  *^  the  judgment  of  the  expert  is  frequently  em- 
ployed. 


dolph  (Cal.  App.  1908 )>  94  Pac-  403  (orange 
KTove). 

32.  Morrison  v.  Watson,  10 1  N.  C.  332,  7  S. 
E  79i3.  1  L.  R.  A.  833  vl88-2). 

38.  Towle  V.  Shorer,  70  Minn.  312,  73  X. 
W  180  (1897)  U'ortt  of  H  house):  Ingham 
Lumber  Co.  v.  ln$;ersoU  &  Co  (Ark.  1910), 
12.")  S.  \V.  139  (t*awin;(  liimiier)  :  Floore  v. 
J.  T.  Burv^her  &  Co.  (Tex.  Civ.  App.  1910), 
I2S  S.  \V.  1 152. 

34.  O'Keefe  v.  St.  Frantis'  Chnrch,  59 
Conn.  5.31,  22  Atl.  325  ( 1890). 

35.  Matter  of  Benton,  71   N'.  Y.  App.  Div 
522.  75  X.  Y.  Suppl.  859  (  1902) 

36.  McDonald  v.  Dodore  County,  41  Xebr. 
^5.  60  X.  W.  366   (1894). 

37.  Vandine  v.  Burpee.  13  Mete.  (Mass.) 
288,  46  Am.  Dec.  733  (1847)  (brick-kiln); 
Brennan  v.  CorHi(*ana  Cotton-Oil  Co.  (Tex. 
Civ.  App.  1898),  44  8.  \V  588;  Gauntlett  v. 
WTiitworth,  2  C.  &  K.  720,  61  E.  C.  L.  720 
(1S49). 

38.  Joy  V.  Hopkins,  5  Denio  (X.  Y.)  84 
(1847)  ^cow)  ;  Houston,  etc..  R.  Co  v.  Shir- 
ley. 89  Tex.  95,  31  S.  \Y.  291  il895)  (rail- 
road bonds ) .  , 

39.  3  Chamberlayne.  Evidence.  §§  2171- 
2l7lf. 

40.  A  skilled  witness,  so  testifying,  need 
not  have  seen  the  property.  Ross  v. 
Schrieves,  199  Mass.  401,  85  X.  E.  468  ( 1908  K 

41.  Comeaky  v  Postal  Tel.  Cable  Co.,  41  X. 


Y.  App.  Div.  245.  58  X.  Y.  Suppl.  467  « 1899) 
(damage  by  erection  of  telejrraph  pole-). 

42.  Southern  Ry.  Co.  in  Kentucky  v. 
Graddy  (Ky.  1008),  33  Ky.  Uw  Rep.' Ih3, 
109  S.  W.  881  (thoroughbred  colts)  ;  Miller  v. 
Smith,  112  Mass.  470  (1873). 

43.  Foster  v.  Ward,  75  Ind.  594  (1881) 
(farmer);  Lawton  v.  Chase.  108  Mass.  238 
(1871)  (logs)  ;  International,  etc.,  R.  Co.  v. 
Searight,  8  Tex.  Civ.  App.  593,  28  S.  W.  39 
(1894)    (grass). 

44.  Fox  V  Chicago,  etc.,  Rapid  Transit  R. 
Co..  68  HI.  App.  417  (1896)  (taking  for 
railroad)  ;  St.  Loiii»:,  etc.,  R.  Co.  v.  Fowler. 
113  Mo  458,  20  S.  \Y.  1069  (1893)  (rail- 
road); Hunter  v.  Manhattan  R.  Co.,  141  N. 
Y.  281,  36  X.  E.  400  (1894)  (elevated  rail- 
road) ;  Gerber  v.  Metropolitan  El.  R.  Co.,  3 
Misc.  (X.  Y.)  427,  23  N.  Y.  Suppl.  166 
(1893). 

45.  Holiday  v.  Watson.  6  Ky.  L.  Rep.  590 
(1885)  ;  Hialey  v,  Hialey's  Estate,  157  Mich. 
45,  121  X'.  W.  465,  16  Detroit  Leg.  X.  244 
fl909)  (trimmer's  wages);  Thomas  v.  Caul- 
kett,  57  Mich  392,  24  X.  W.  154,  58  Am.  Rep. 
369  (1885).  Expert  upon  prices  and  values, 
see  note,  Bender  ed.,  144  X.  Y.  9. 

Practical  Snggestions  for  Pntting  in  EtI- 
dence  of  Expert. —  There  is  only  one  sure 
way  to  examine  one's  own  expert.  First 
qualify  him  by  asking  him  to  state  his  expe- 
rience in  the  subject  on  which  he  is  to  tea- 
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§  761.  [Skilled  WitneM  Testifying  at  an  Expert] ;  Probative  Force  of  the  Judg- 
ment; How  Tested.**** — The  proponent  may  increase  the  value  of  the  expert's 
testimony  by  .drawing  from  him  his  reasons/ '^  and  the  basis  of  his  judgment 
may  also  be  elicited  in  ci\.j?s-examination.*'*  Inconsistent  statements  made  by 
the  witness  at  other  times  may  be  brought  out  ^^  and  the  scope  of  the  cross- 
examination  is  entirely  within  the  discretion  of  the  presiding  judgo.^ 

§  762.  Probative  force  of  the  Estimate  of  Value;  Function  of  the  Jury.^^--- 

Questions  of  fact  are  for  the  jury.^*'^  Incidentally,  they  must  determine  the 
credibility,  the  belief-carrying  quality,  of  witnesses  and  their  statements.  To 
this  administrative  truism,  the  probative  force  of  estimates  as  to  value  furnishes 
no  exception.  Whether  the  reasoning  be  in  the  fonn  of.  the  inference  or 
conclusion  of  aii  ordinary  or  skilled  *^  observer  or  as  represented  in  the  judg- 
ment of  the  skilled  witness  testifying  as  an  expert,  its  probative  force  is  to  be 
determined  by  the  jury.^  The  latter  are  to  consider  and  weigh  them  in  con- 
nection with  all  other  facts  in  the  case.^^  The  jury  may,  as  usual  in  the  event 
of  conflict  in  the  testimony,  prefer  one  witness  or  set  of  witnesses  tq  another 
as  guides  to  their  judgment.*^  That  is  entirely  for  them  to  decide,  within  the 
bounds  of  reason.  If  a  view  of  the  property  has  been  given  to  the  jury,  the 
results  of  it  may  properly  be  regarded  as  part  of  the  evidence  in  the  case.^^ 


tify.  Second,  ask  him  if  he  has  examined 
the  property  in  question,  when,  and  how  thor- 
oughly. Third,  if  he  has  formed  an  opinion 
as  to  its  value.  Fourth,  what  that  opinion 
is.  Fifth,  what  are  the  reasons  for  his  opin- 
ion. If  this  order  of  questions  is  followed, 
by  the  the  time  the  fifth  question  is  reached 
the  expert  is  then  ready  to  make  a  little 
speech  on  the  subject  explaining  the  whole 
situation  and,  if  he  is  clever,  so  strengthening 
himself  that  he  cannot  be  attacked  with  suc- 
cess on  cross-e.xami nation.  If  any  other  pro- 
cedure is  adopted  counsel  lays  himself  open 
to  all  sorts  of  objections  by  clever  opposing 
counsel  which  will  emlmrrass  the  witness  and 
confuse  the   jurv  and  weaken  the  effect  of 

•'         ft 

anything  the  expert  may  finally  be  allowed 
to  say. 

48,  3  Chamberlayne,  Evidence.  §  2171g. 

47.  Cram  v.  Chicago,  94  111.  App.  199 
(1900). 

48.  Questions  as  to  sales  of  adjacent  prgp- 
erty  are  always  admissible.  Snouffer  v.  Chi- 
cago, etc.,  R.  Co,  105  Iowa  681,  75  N.  W. 
601  (1898):  Brown  v  Worcester,  13  Grav 
(Mass.)  31  (1859)  (opposite  side  of  the 
street)  :  Eno  v.  Manhattan  R.  Co.,  21  N.  Y. 
App.  Div.  548,  48  N.  Y.  Suppl  516  (1897) 
(rental  value). 

4S.  Phillips  V.  Marhlehead,  148  Mass.  326, 


19  X.  E  547  (1889)  :  Krider  v.  Philadelphia. 
180  Pa.  St.  78,  36  Atl.  405  (1897)  (valued 
land  differently  as  an  assessor ) . 

50.  Roche  v.  Baldwin,  135  Cal.  522,  65  Pac. 
459.  67  Pac.  903  ( 1902)  ;  Cassidy  v.  Com..  173 
Mass.  533,  54  N.  E.  249  (1899)  (land  in  an- 
other city ) . 

51.  3  Chamberlayne,  Evidence,  §§  2172- 
2176. 

52.  Conjectnre  will  be  ezolnded. —  Thus, 
where  the  manager  of  mines  stated  that  he 
did  not  know^  what  thev  were  worth,  it  was 
error  to  permit  him  to  testify  that  the  per- 
sons interested  appraised  the  property  at  a 
certain  sum.  Thornburg  v.  Doolittle  (Iowa 
1910),  125  N.  W.  1003. 

53.  Lin  forth  v.  San  Francisco  Gas  &  Elec- 
tric Co.  (Cal.  1909),  103  Pac.  320. 

54.  Johnson  v.  Freeport,  etc.,  R.  Co.  Ill 
111  413  (1884);  Aldrich  v.  Grand  Rapids 
Cycle  Co.,  61  Minn.  531,  63  X  \V,  1115 
(1895):  In  re  Manhattan  Terminal  of  the 
New  York  and  Brooklyn  Bridge.  120  N.  Y. 
Suppl.  465   (1909). 

66.  Johnson  v.  Freeport,  etc.,  R.  Co,  111 
Til.  413  (1884). 

58.  Jacksonville,  etc.,  R.  Co.  ▼.  Caldwell, 
21  111.  75  (1859). 

57.  Terre  Haute,  etc.,  H.  Co.  v.  Flora.  ?f> 
Tnd.  App.  442,  64  N.  E.  648  (1902) ;  Chicago, 
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So  far  as  the  matter  i»  one  of  ccmimon  knowledge,^*  the  jury  may  employ  their 
general  experience  as  men  of  affairs  in  dealing  with  the  estimates  of  witnesses 
as  to  the  value  of  property, °"  whether  drawn  from  observation  or  deduced 
from  assumed  facts.  In  any  case,  the  jury  may  rationally  accord  probative 
force  to  the  estimate  of  a  witness  in  proportion  to  the  subjective  relevancy  of 
his  statement,  the  amount *^^  and  freshness*^'  of  his  knowledge  and  his  free- 
dom from  any  motive  to  misrepresent  which  could  fairly  be  deemed  eon- 
trolling.**^  The  jury  are  not  necessarily  obliged  to  follow  the  estimate  of  a 
witness  simply  because,  he  is  uncontradicted.'*^  Such  inferences  are  not  con- 
clusive.**^ The  jury  may  be  allowed  in  matters  of  common  knowledge  to  make 
findings  of  value  based  on  their  own  knowledge  without  evidence  ®*  but  where 
the  question  is  technical  the  jury  should  not  be  allowed  to  tind  in  disregard 
of  the  evidence  of  skilled  witnesses  and  any  such  finding  may  be  set  aside.**^ 

§  763.  Constitnenti  for  the  Expert*i  Judgment;  Factors  Controlling  it.*^' —  The 
judgment  of  the  expert  may  be  controlled  or  aided  by  auction  sales  **'*  or  by 
the  cost  of  property  either  actual  ***  or  based  on  the  cost  of  reproduction  ^** 
figuring  also  the  depreciation.^^     The  expert  may  also  consider  the  various 


etc,  K.  Co.  V  Drake.  46  Kan  568,  26  P«f. 
1039  (1S91);  Matter  of  Guilford.  S.'S  N.  Y 
App.  Div.  207.  83  X  Y.  Suppl.  312  (1003)  : 
Wead  V.  St.  Johnsbury,  etc.,  R.  Co..  06  Vt. 
420,  29  Atl.  631  ( 1894)  ;  Shoemaker  v.  U.  S., 
147  U.  S.  282,  13  S.  Ct.  361.  37  L.  ed  170 
(1893).  • 
68.  §§  345  et  aeq 

59.  Johnson  v.  Freeport,  etc.,  R.  Co.,  Ill 
m.  413  (1884). 

60.  Ufavette  v.  Nagle,  113  Ind.  425,  15 
X  E.  1  (1888) ;  Lee  v.  Pindle.  12  GiU  &  J. 
fMd.)  288  (1842) ;  Springfield,  etc.,  R.  Co.  t. 
Calkins.  90  Mo.  588,  3  S.  \V.  82  (1886). 

81.  Atty.-Gen.  v.  Cross,  3  Meriv.  524,  17 
Rev  Rep-  121   (1817) 

82.  Atty-Gen.  v.' Cross,  3  Meriv.  524,  17 
Rev  Rep   121   (1817). 

This  if  more  important  than  a  eonsidera* 
tion  of  the  particular  ctoa«  of  persons  to 
which  the  olwierver  belongs.  Blizzard  v.  Ap- 
piegate,  61  Ind.  36^  (1878). 

88.  Princeton  Town  v.  Gienske,  93  Ind.  102 
(1884);  Aldrich  v.  Grand  Rapids  Cycle  Co., 
«1  Minn   531,  63  K.  W.  1115  (1895). 

84.  Johnson  v.  Chicago,  etc..  R.  Co.,  37 
Minn.  510,  35  N  W.  438  (1887) 

85.  Stevens  ▼.  City  of  Minneapolis.  42  Minn. 
138,  43  X.  W.  842  (1889). 

88.  Wood  V.  Barker.  49  Mich  295.  22  Am. 
Uw  Reg.  (N.  S)  323  (1882).  See  also 
TumbuU  V  Richardson,  69  Minn.  400,  37  N. 
W. 499  (188S). 


67.  3  Chamberlayne,  Evidence,  §  2175a. 

68.  Thornton  v.  Campton,  18  X.  H.  20 
(1845);  Huntington  v.  Attrill,  118  X.  Y. 
365,  23  X.  E.  544  (1890)  :  Mayberry  v.  Lilly 
Mill  Co.   (Tenn.  1905).  86  S.  W.  401   (corn). 

89.  InTolnntary  sales. —  Where  the  sale 
has  been  a  forced  one,  especially  when  accom- 
panied by  other  circumstances  calculated  to 
defeat  the  full  and  fair  competition  by  bid- 
ders, the  prices  realized  may  constitute  no 
adequate  criterion  of  value  and  be,  there^ 
fore,  rejected  as  irrelevant  for  that  purpose. 
Rickards  v.  Bemis  (Tex.  Civ.  App.  1903),  7>* 
S.  W.  239  (execution  sale).  Still,  the  price 
realized  at  a  sheriff's  sale  of  goods  has  been 
received,  though  by  no  means  conclusive  be- 
tween the  parties,  as  some  evidence  of  the 
age,  condition,  etc.,  of  the  artic1e8  sold. 
Corey  v.  Penney  (Ala.  1910),  51  So.  624.  See 
Goodman  v.  Baumann,  43  Misc.  Rep.  83,  86 
X.  Y.  Suppl.  287  (1904). 

70.  Brooks  v.  Hazen,  3  G.  Greene  ( Iowa ) 
553  (1852)  :  Pierce  v.  Boston  City.  164  Maas. 
92,  41  X.  E.  227  (1895). 

71.  Where  cost  is  relied  on  to  show  value, 
depreciation  by  use  and  natural  causes  may 
be  proved.  Vtr  v.  Orient  Ins  Co.,  139  Mo 
App.  552,  123  S  W.  538  (1909)  Factors  to 
be  considered  in  estimating  the  value  of  a 
public  service  plant,  see  Murray  v.  Public  L'til- 
ities  Comm.,  27  Idaho  603.  150  Pac.  47.  L. 
R.  A.  1916  F  7.16:  Oshkosh  Waterworks  Co.  v. 
Railroad  Comm.,  161  Wis,  122,  152  X.  W  859, 
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elements  of  value  of*  the  property  ^^  or  the  financial  condition  of  a  company 
issuing  securities.'^  -  Even  otferB  to  buy  or  sell  property  are  sometimes  eou- 
sidered  if  made  in  good  faith  and  accompanied  by  a  present  ability  to  carrv 
out  the  offer."**  The  physical  condition  of  the  property  '^  and  its  rental 
value  ^®  may  also  be  considered.  The  price  paid  for  the  property*  although  not 
conclusive  *^  is  always  some  evidence  of  value  •**  whether  of  real  estate  '^  or 
personal  property  **^  and .  even  sales  of  similar  property  may  be  used  both  as 
to  personal  *^^  and  real  ^^   property.     The  charge  usually  made  for  similar 


L.  R.  A.  191G  F  592  (1913).  The  value  of  a 
water  right  may  be  shown  by  the  cost  of 
acquiring  it,  but  other  element*  muBt  also  be 
considered  in  estimating .  its  market  value. 
Murray  v.  Public  Utilities  Com.,  27  Idaho 
603,  150  Pac.  47,  L.  R.  A.  1916  F  756  (1915). 
See  also  Oshkosh  ^Vaterworks  Co.  v.  Railroad 
Comm.«  161  VMs.  1*22,  ISZ  N.  W,  859,  L.  R.' 
A.  1916  F  592  (1915). 

72.  The  '•  market  value  "  of  property  is  the 
price  which  it  will  bring  when  it  is  offered 
for  Kale  by  one  who  desires,  but  is  not  obliged, 
to  sell  it,,  and  is  bought  by  one  who  is  under 
no  necesnity  of  having  it.  In  estimating^ its 
value  all  the  capabilities  of  the  property,  and 
all  uses  to  which  it  may  be  applied,  are  to  be 
considered.  Seaboard  Air  L.ine  Ry.  v.  Chamb- 
lin,  108  Va.  42,  60  S.  E.  727   (1908), 

73.  Halper  v.  Wolff,  82  Conn.  562.  74  Atl. 
890  (1909) ;  Oreen-Grieb  Sherman  Co.  v.  John 
C.  Quinlen  Co,  148  111.  App.  1  (1909):  Diel 
v.  Kelloffg  (Mich.  1910),  128  N.  W.  420,  17 
Detroit  Leg.  N.  891. 

74.  Muller  t.  Southern  Pac.  Branch  R.  Co., 
83  Cal.  240,  23  Pac.  2155  (1890);  Fau*>t  v. 
Hosford,  119  Iowa  97,  93  X.  VV.  58  (1903)  ; 
Cottrell  v.  Roarers,  99  Tenn.  488,  42  S.  W. 
445  ( 1897 )  ;  Fox  v,  Baltimore,  etc.,  R.  Co.,  34 
W,  ,Va  466.  12  S.  E.  757  (1890).  Authority 
is,  however,  to  be  found  to  the  opposite  effect. 
Southern  Ry  Co.  v.  Parnell,  37  So.  925  (1904) 
(two  years  before) ;    Watson  v.  Milwaukee, 

etc..  R.  Co.,  .'>7  Wis.  332,  15  N.  W.  468  ( 1883)  ; 
Sharpe  v  V  S.,  191  U.  S.  341,  24  S.  Ct.  114. 
48  L.  od  211   (1903). 

75.  McAvoy    v.    Wright.     1.37     Mass.    207 
(1884):  MeLeunan  v.  Minneapolis,  etc..  Ele- 
vator Co.,  57  Minn.  317.  59  X.  W.  628  (1894). 

76.  Senglaup  v.  Acker  Process  Co.,  105  X. 
Y  Suppl.  470,  121  App  Div.  49  (1907). 
Evidence  of  the  value  of  an  article  is  admis- 
sible as  having  some  bearing  on  the  value 
of  its  u«e.  Carey  Coal  Co.  ▼.  Bebee  Concrete 
Co.,  88  Kan.  51.5.  129  Pac.  191,  44  L.  R.  A. 
(N.  8.)  499  (1913). 


77.  Miller  v.  Bryden,  34  Mo.  App.  6U2 
(1889).  Where  market  vahie  can  be  shown, 
price  is  not  material.  Chicago,  R.  I.  &  G  Ry. 
Co.  v.  Rogers  (Tex.  Civ.  App.  1910),  129  S. 
W.   1155. 

78.  Blanchard  v.  New  Jersey  Steamboat 
.Co.,  59  X.  Y.  292  (1874)  ;  Gulf,  etc,  K.  Co. 
V.  Lowe,  2  Tex   App.  Civ.  Cau   §  648  (l88.)). 

79.  West  Skokie  Drainage  Dist.  v.  Dawson. 
243  III.  .175,  90  X.  E.  377  (1909) ;  In  re  Man- 
hattan  Terminal  of  the  New  York  and  Brooke 
lyn  Bridge,  120  N.  Y.  Suppl.  465  (1900); 
American  States  Security  Co.  v.  Milwaukee 
Xorthern  Ry.  Co.  (Wis.  1909),  120  X.  W. 
844. 

Voroed  salet. —  Prices  realised  at  forced 
sales  possess  but  slight  evidentiary  weight. 
West  Skokie  Drainage  Dist.  v.  Dawaon,  243 
111.  175,  90  X.  E  .377  (1909)  (foreclosure 
proceedings)  ;  W.  T.  Rickards  &  Co.  v  J.  H. 
Bemis  &  Co.  (Tex.  Civ.  App.  10031,  78  S.  W. 
239. 

80.  Jelalian  v.  Xew  York,  X.  H.  *  TT.  R. 
Co.,  119  X.  Y.  Suppl.  136,  134  App.  Div.  3^1 
(1909)  (clothing,  oriental  rug) :  De  Croat  r. 
Fulton  F.  Ins.  Co.,  4  Rob.  604  ( 1867 ) . 

81.  Aken  v.  Clark  (Iowa,  1909),  123  X.  W. 
381  (cattle):  Dean  v.  Van  Nostraod,  101  X. 
Y.  621,  4  X.  E.  134  (1886);  Kean  v.  Lan- 
drum,  72  S.  C.  556,  52  S.  E.  421  (1905) 
(timber  on  adjacent  land).  See  alsa  .lames 
H.  Rice  Co.  v.  Penn.  Plate  Glass  Co.,  117  III. 
App.  356  (1904). 

82.  Paine  v.  Boston,  4  Allen  (Mass.)  168 
(1862) :  Galway  v.  Metropolitan  Kl.  R.  Co.,  13 
X.  Y.  Ruppl,  47  (1890);  Belding  v.  Archer, 
131  X.  C.  287,  42  S.  E.  800  (1902).  Evi- 
dence may  be  excluded  of  the  sale  of  neigh- 
boring property  where  the  sale  was  practically 
forced  as  the  owners  had  failed  to  make 
payments  due  and  a  foreclosure  suit  was 
then  pending.  Lewishnrg  &  X.  R.  Co.  v. 
Rinds.  1.^4  Tenn.  ?93.  Ul  «.  W.  0«r..  T.    R.  A. 

1916  E  420   (1916).    The  vahie  of  property 
may   be   shown   by   sales   but  tlie  price  at 
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services  is  however  so  uncertain  a  test  as  seldom  to  be  of  probative  quality.®* 
The  expert  may  always  state  the  specific  uses  to  which  property  may  be  put.*** 


which  it  Ib  estimated  in  an  exchange  is  not 
i^atisfaciui y  evidence.  Kpp  v.  Uiuton,  91 
Kau.  oio,  138  Pac.  570,  L.  K.  A.  lyj^.^^g^S 
llUl4).  Evidence  of  tiie  i^ale  of  neighboring 
properiv  may  be  excluded  wiien  tlie  baie  took 
place  t\*o  yearn  before  and  extensive  improve- 
meutH  had  taken  piace  in  the  meanwhile,  in 
the  immediate  neighborhood.  Lewitsburg  &, 
N.  R,  Co.  V.  Hinds,  134  Tenn.  2«3,  183  S.  W. 
985,  L.  R.  A.  1916  E  420  (1916).  An  offer 
of  sale  may  well  be  excluded  where  it  ap- 
pears that  when  it  was  made  the  property 
was  dead  and  a  park  and  boulevard  had  not 


been  built  where  tne^e  improvements  greatly 
ennauced  the  value  of  the  land.  Lewiaburg  &. 
:]:y':[lRL/;9^'\)  Hinds,  134  Tenn.  293,  lb3  JS.  W. 
y«5,  L.  K.  A.  1916  E  420   (1916). 

»3.  McKnight  v.  Detroit  &  Al.  Ry.  Co. 
(Mich.  1904),  97  N.  W.  772,  10  Detroit  Leg. 
X.  777. 

$4.  RuBsell  v.  St.  Paul,  etc.,  R.  Co.,  33 
Minn.  210,  22  N.  W.  379  (1886) ;  Ohio  Valley 
R.,  etc.,  Co.  v.  Kerth,  30  Ind>  314,  30  N.  E. 
298  (1891);  Fbrsyth  v.  Dodlittle,  120  U.  S. 
73,  7  8.  a.  408,  30  L.  ed.  686  ( 1877 ) ;  Chaa- 
dier  Y.  Geraty,  10  ^.  C,  304  (1878). 


CHAPTER  XXXI. 


HANDWRITING. 


Proof  by  direct  evidence,  764. 
Proof  by  secondary  evidence ;  circumstantial,  765. 
'"rncf eristics  of  handwriting,  7(50. 
.  ..  ^xjmcna  of  documents,  767. 

tvho  are  qualified  as  witnesses,  768. 
age  of  alterations,  769. 
inference  from  observation,  770. 
Ordinary  observer;  qualifications;  seeing  ^person  write,  771. 
adoption  in  course  of  business,  ^il'2. 
special  experience,  773. 
Skilled  observer;  qualifications  required,  774. 
Comparison  of  hands,  775. 

qualifications  must  be  affirmatively  proved,  776. 
requirements,  777. 
English  rule,  778. 
American  rule,  779. 

witness  to  comparison  rejected,  780. 
witness  to  comparison  accepted,  781.      •  ^ 
statutory  modifications,  782. 
proof  of  standard,  783. 
proof,  784. 

testing  on  cross-examination,  785. 
proof  in  criminal  cases,  786. 
standardizing  document,  787. 
Probative  weight  of  the  inference,  788. 
function  of  the  court,  789. 
inference  a  reasoned  one,  790. 
tests  furnished  by  cross-examination,  791. 

§  764.  Proof  by  Direct  Evidence.^ —  The  genuineness  of  handwriting,  inchid- 
inir  under  this  broad  term  marks,  figures,*  or  signs,  may  be  proven  as  a  fact  by 
the  direct  evidence  of  persons  who  saw  it  made.  Nothing  could  well  be  more 
satisfactory  than  this.*^     **  The  general  rule  seems  to  be,  that  the  best  evidence 

1.  3  Chamberlayne,   Evidence,  §  2177.  v.  Benham,  4  HUl   (N.  Y.)   129,  40  Am.  I>ec. 

2.  Stone  v.  Hubbard,  7  Cwsh.   (Mass.)   505      271   (1843). 

(185 U  ;  Kux  V.  Central  Michi^n  ^av.  Bank,  8.  The  most  obvious  proof  of  handwriting 

03  Mich.  511,  53  N.  W.  828  (1892) ;  Sheldon      is  the  testimony  of  a  witness  who  saw  the 
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of  handwriting  is  a  witness  who  actually  saw  tiie  party  write  it."  *  Evidence 
such  as  this  presents  no  peculiarity  for  the  oousidemtion  of  judicial  ad- 
miuistratiou.  Transactii^n  witnesses  are,  however,  comparatively  rare.  Sel- 
dom does  it  happen  in  practice  that  the  actual  writing  oi  a  disputed  specimen 
uf  ehii\>graphy  has  bet^n  witnessed.  The  primary  evidence  being  thus  absent, 
administration  is  obliged  to  rely  upon  proof  of  faces  of  a  secondary  grade. 
The  latter  may  be  oiie  of  two  kinds.  (1)  Circumstantial  evidence,  (2)  In- 
ferences of  competent  observers  testifying  from  the  resemblance  of  a  disputed 
writing  to  a  mental  standard  created  by  means  which  the  law  deems  adequate. 
The  use  of  these  species  of  secondary  evidence  will  be  considered  in  the  order 
indicated. 

§  765.  Proof  by  Secondary  Evidence ;  Circnmstantial.^ —  Circumstantial  evi- 
dence t)f  handwriting  may  be  used  *  and  may  be  extrinsic  as  from  the  fact  that 
one  was  seen  to  enter  a  room  containing  writing  materials  and  left  leaving  a 
document  behind  him,  or  it  may  be  intrinsic  as  from  the  paper,  ink,  spelling,^ 
and  handwriting  **  of  the  document  itself.  Where  other  evidence  fails  letters 
niav  sometimes  be  authenticated  bv  their  contents  as  where  letters  sent  bv  an 
illiterate  were  shown  to  relate  to  the  account  in  question  and  they  referred  to 
checks  and  corresponding  checks  were  prodiK?ed.** 

§  766.  [Proof  by  Secondary  Evidence];  Charaoteristics  of  Handwriting. ^^ — 

In  a  broad  sense,  the  entire  reasoning  as  to  the  genuineness  of  handwriting 
from  resemblance  is  a  study  of  the  characteristics  displayed  by  the  writer. 
The  probative  force  rests  upon  moral  uniformity,**  the  proposition  of  experi- 
ence that  a  person  who  has  done  a  given  thing  at  one  time  will  do  it  at  another. 

§  767.  [Proof  by  secondary  Evidence] ;  Phenomena  of  Documents.^^ —  In  de- 


paper  or  signature  actuaUy  written.  In  the 
alti^ence  of  such  proof  the*  best  evidence  is  tiie 
information  of  witnesses  acquainted  with  the 
Auppoeed  writer,  and  who  from  seeing  him 
write  have  acquired  a  knowledge  of  his  hand- 
writing.   Tarnofker   v.   Orissler,    108    N.    Y. 

Suppi.  one  (1908). 

4,  Redford  v.  Peggy,  e  Rand.  (Va.)  316, 
32«  (1S28),  per  Carr,  J.  i^ee  also  Rtate  v. 
VVitherapoon,  231  Mo.  708,  133  S.  W.  323 
(1910). 

5.  3  Chamberlayne,  Evidence,  §  2178. 

8.  Shaffer  v.  U.  S.,  24  App.  D.  C.  417 
(1904). 

7.  Brookes  v.  Tfchbome,  6  Exch.  929 
(1850),  per  Parke,  B.  It  is  evidence  of 
forgery  that  the  signature  of  the  will  of*  an 
uneducated  man  not  given  to  much  writing  is 
exactly  the  same  as  that  of  an  authenticated 
copy  of  it.  even  though  the  will  antedates  the 
authenticated    signature.    Connolly   v.    Hop^ 


kins,  89  Wash.  168,  154  Pac.  155,  L.  R.  A.  1916 
D  635  (1916).  As  to  genuineness  of  hand- 
writing. See  not«,  Bender  Ed.,  82  N.  Y.  Book, 
42. 

9.  Fayette  Liquor  Co.  v.  Jones,  75  W.  Va. 
119,  83  S.  E.  726. 

10.  3  Chamberlayne,  Evidence,  §  2179. 

11.  ''  The  theory  upon  which  these  expert 
witnesses  are  permitted  to  testify  is  that 
handwriting  is.  always  in  some  degree  the 
reflex  of  the  nervous  organization  of  the 
writer,  which,  independently  of  his  will  and 
unconsciously,  causes  him  to  stamp  his  indi- 
viduality in  his  writing.  1  am  convinced  that 
this  theory  is  sound."  Gordon's  Case,  50  N. 
J.  Eq.  397,  422,  26  Atl.  268  (1893),  per  Mc- 
Gill.  Ch.  Attempts  at  disguise  in  handwrit- 
ing seldom  eradicate  those  peculiarities  which 
indicate  the  real  author.  ^fcGarry  v.  Healey, 
78  Conn.  365.  62  Ail,  671  ( 1905) . 

IS.  3  Chamberlayne,     Evidence,     §     2180. 


§  768  .  '    Handwriting.  596 

termining  the  identity  of  the  writer  of  a  disputed  document,  much  aid  may 
occasionally  be  gained  by  an  inspection  of  the  paper  itself,  attention  being 
directed  not  primarily  to  the  thought  conveyed  but  to  the  structure  or  other 
peculiarity  of  the  vehicle  employed.  Embedded  in  the  paper  or  on  its  surface 
may  be  many  phenomena  of  doc^uments,  genuine  or  disputed.  These  indica- 
tions may  be  relevant  upon  issues  other  than  that  of  genuineness,  the  identity 
of  a  writer.  As  to  this  alone  it  is,  however,  proposed  to  consider  the  subject 
at  the  present  time.  The  work  of  the  jury  on  this  point  may  be  assisted  by 
the  alert  observation  and  trained  reasoning  of  skilled  witnesses,^^  The  latter 
may  point  out  the  physical  indications  shown  by  a  document  and  the  inferences 
fairlv  to  be  deduced  from  them. 

Preliminary  Detail  of  Fact—r^ound  judicial  administration  may  well  re- 
quire that  the  witness,  as  a  preliminary  to  giving  his  inference,  should  detail 
to  the  jury  with  such  particularity  as  he  reasonably  can,  the  constituent  facts 
upon  which  he  bases  it  ^^  and  the  lines  of  reasoning  by  which  it  is  reach- 
ed. 

Typewriting. —  The  characteristics  of  work  done  on  various  typewriters  may 
be  examined  and  pointed  out  to  the  court  when  relevant.^*^ 

§  768.  [Proof  by  secondary  Evidence];  Who  are  qualified  as  Witnesses. ^^ — A 

witness  qualiKed  by  experience,  commonly  superimpose<I  upon  natural  endow- 
ment, is  the  only  person  whom  the  court  will  probably  regard  as  helpful.  The 
matters  covered  by  the  testimony  must  be  those  of  special  skill  or  knowledge  uot 
shared  by  ordinary  men.^^  Otherwise,  no  reason  is  suggested  for  invading 
the  province  of  the  jury.  In  this  connection,  persons  acquainted  with  the 
handling,***  inspection  '**  or  examination  of  writings  will  usually  be  found  to 
possess  the  re<|uired  experience.     Special  knowledge  as  of  a  bank  officer  of 

18.  Withee  v.   Kowe,  45   Me.  571    (185S);  men t  having;  or  poftsessing  a  defect  or  peeuli* 

Demerritt  v   RandaU,  116  Mass.  331   (1874):  arity    the    identity    of    the   instrument   may 

Dubois  V.  Baker.  M)  K.  Y.  355  ( 1864)  ;  Calkins  be  established  by  pro\inp  the  identity  of  the 

V.  State,  14  Oliio  St.  222  (1863).  defects  or  peculiarities  which  it  impresses  on 

14.  May  V   Dornett.  30  Oa    116  (1860).  different   papers.     People   v    Storrs,   207   N. 

15.  Where  certain   defects   in   a   typewrit-  Y    147.  100  X.  E.  730,  45  L.  R.  A.   fX.  S.) 
ten  sheet  were  shown  an  expert  ma  thematic-  860  (1912) 

ian  mav  not  l)e  asked  what  the  chances  are  16.  3  Chamberlavne.  Evidence.  S  2181 

of  a  recurrence  of  all  the<»e  defects  in  another  17.  It   is   error   to  permit   a   witness  not 

machine.     The  court   seems  to  lay  down  the  shown   to   possess   expert  knowledge  on  the 

proposition  that  mathematical  calculations  of  subject  to  ;rive  his  opinion  that  a  copy  of  a 

probabilit,v   are   not   admissible   in    evidence.  letter  is  on  stationery  different  from  that  in 

People  V.  Risley.  214  N.  Y.  75.  108  X.  E   200.  use  at  a  certain  hotel.     State  v    Denny  (X 

Where   forgery  of  a  wiH   is  charged   and   it  D.  1008),  117  X   W   860 

becomes  vital   to  know  on  which   typewriter  18.  CJlover  v.  Gentry.  104  Ala.  222.  16  i^ 

it    is    written    specimens   of    the    work    done  38   (1803). 

on   the   instrument   with    which    the  will    is  19.  Hadcock  v.  O'Rourke,  6   X    Y.  Snppl. 

alleged  t(»  be  written  are  admissible  for  com-  .540   (1880)    (order  of  additions  to  paper\. 

parison  only  in  the  same  way  that  where  a'n  Dubois  t.  Baker,  30  X.  Y.  355  (1964)    (bank 

impression  is  made  on  paper,  wood,  leather  cashier). 

or  any  other  plastic  material  b^  an  instru- 
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bank  notes  isalwajB  a  qualification.^^  Such  a  duly  qualified  witness  may 
testify  as  to  the  meaning  of  abbreviations  ^^  or  figures  ^^  or  illegible  portions  ^^ 
of  a  writing  provided  that  he  testifies  to  something  beyond  the  apparent  knowl^ 
«dge  of  the  jury.** 


§  769.  [Proof  by  secondary  Evidence];  Age  or  Alterations.^ — A  witness 
whom  the  trial  judge  regards  as  qualified  may  state  from  the  appearances  of 
<locuments  submitted  to  his  inspection  his  inference  regarding  their  age,^®  or 
alterations.^^  The  jury  may  make  their  own  deductions  from  prominent 
features  of  a  writing  as  which  of  two  words  was  writen  over  the  other  **  but 
where  necessary  the  skilled  witnej*s  may  testify  as  to  the  handwriting,^®  inks,*^ 
pens  ^^  and  even  the  peculiarities  of  typewritten  matter.^^ 

§  770.  [Proof    by    secondary    Evidence];    Inference    from    Observation.^^ — 

Handwriting  is  a  matter  of  inference  from  observation. ^"^  There  is  here  no 
field  for  the  expert  as  such  as  the  skilled  witness  testifies  almost  invariably 
from  personal  observation  and  not  from  facts  established  by  others  or  in 
response  to  hypothetical  questions.  His  opinions  need  not  be  given  with 
certaintv  '^^  but  a  mere  claim  of  a  witness  to  familiaritv  with  a  certain  hand- 
writing  may  be  enough  to  qualify  him  ^®  and  only  a  skilled  witness  may  give 
his  opinion.^^     The  original  of  the  document  should  always  be  produced  in 


80.  Hadcock  v.  O'Rourke,  6  X.  Y.  Suppl. 
549    (ISSO)     (order   of  additiuii»  to  paper ). 

21.  Sheldon  v.  Benham,  4  HiU  (X.  Y.)  129, 
40  Am.  Dec.  271    1.1843). 

2S.  Stone  v.  Hubbard,  7  Cush.  (Mass.)  595 
U851)   (date). 

88.  Stone  v  Hubbard,  7  Cush.  (Mass.)  595 
llH51)  (decipher  date);  Kux  v.  Central 
Michigan  8av.  Bank,  93  Mich.  511.  53  N.  W. 
^28  (1892)  (bank  pa»8  book);  Sew  York 
Mut.  L.  Ins.  Co  V.  Baker,  10  Tex  Civ.  App. 
513,  21  S.  W.  1072  (1895)  (date).  See  aho 
People  V.  King,  125  Cal.  369,  58  Pac.  19 
(1899). 

84.  Collins  v.  Crocker,  15  III  App.  107 
(1884)  (cancellation);  Drealer  v.  Hard,  57 
NY.  Super.  Ct.  192.  0  N.  Y  Suppl.  500 
(18vS9);  Bridgman  v.  Corey.  62  Vt.  1.  20 
Atl.  273  (1889) :  Beach  v.  O'Biley,  14  W.  Va. 
.^iS  (1878), 

25.  3  Chamberlayne,  Evidence,  §§  2182- 
2185. 

26.  Eisfeld  v,  DiU,  71  Iowa  442,  32  X.  W. 
420  (1887). 

27  BaPS  V.  Sebastian,  160  111  602,  43  X.  K 
708  (1896)  [affirming  57  Til  App.  417]; 
Hawkins  v  Grimes,  14  B.  Mon.  (Ky.)  257 
(1852);  Dubois  v.  Baker.  40  Barb.  (X.  Y.) 
556    (1864).    Sbould    the    witness    be    one 


skilled  in  the  phenomena  of  documents,  his 
opinion  on  the  subject  may  properly  be  re- 
ceived. State  V  Owens,  73  Mo.  441  (1881); 
State  V.  Tompkins.  71  Mo  617  (1880)  ;  Wag- 
ner V.  .Jacoby,  26  Mo.  531    (1858). 

28.  Morse  v.  Blanchard,  117  Mich.  37,  75 
X.  \V.  93  (1898) 

29.  Shaflfer  v.  Clark,  90  Pa.  94  (1879). 

30.  Glover  v.  Gentry.  104  Ala.  222,  16  So. 
38  (1893);  (practical  experience  sufficient)  ; 
Porell  V.  Cavanaugh,  69  N.  H.  364,  41  Atl. 
860  (1898)  :  Ellingwood  v.  Bragg,  52  X.  H. 
488  (1872):  Dubois  v.  Baker,  40  Barb.  (X. 
Y.)  .5.56  (1864);  Com.  v.  Pioso,  18  Lane  L. 
Rev.  27    (1899). 

81.  Com.  V.  Webster,  5  Cush.  (Mass.)  295, 
52  Am.  Dec.  711    (1850). 

88,  Huber  Mfg  Co.  v.  Claudel  (Kan.  1905), 
80  Pac.  960. 

33.  3  Chamberlayne,  Evidence,  §§  2186- 
2198. 

34.  Washington  v.  State  (Ala.  1905),  39 
So   388. 

35.  Stevens  v.  Seibold,  5  X.  Y.  St.  258 
(1886). 

36.  Brown  v.  McBride,  129  Ga.  92,  58  S.  E. 
702    (1907). 

37.  Forgciy  may  be  shown  either  by  the 
evidence  of  the  person  whose  name  is  claimed 


§  771  Handweitiwo.       '  M 

court,  when  it  is  available  but  if  not  the  handwriting  can  be  proved  by  the 
evidence  of  one  who  has  had  an  opportunity  of  seeing  the  original  and  com- 
paring it  with  a  specimen  conceded  to  be  genuine.^^  The  witness  may  be  re- 
quired to  state  the  facts  on  which  he  bases  his  opinion.^  The  basis  of  the 
opinion  of  the  witness  must  be  in  all  cases  a  mental  standard  created  in  the 
mind  of  the  witness  either  by  seeing  the  person  write  or  by  comparison  of 
recognized  examples  of  his  handwriting.**^  In  all  cases,  the  skill  of  the  witness 
must  be  commensurate  with  the  subtlety  of  the  inference  which  he  is  asked  to 
draw."*^  Evidently,  the  various  qualifications  of  the  witness  who  proposes  to 
testify  from  a  mental  standard, —  (1)  seeing  the  person  write,  (2)  having 
corresponded  in  course  of  business,  (3)  acquired  familiarity  by  experience 
and,  (4)  comparison  by  juxtaposition, —  present  an  increasing  proportign  of 
this  element  of  pure  reasonings  His  qualifications  may  be  of  various  kinds 
as  from  instruction  in  handwriting  *^  or  from  practical  experience  in  examina- 
tion of  hands. '*^  Specimens  of  penmenship  will  be  preferred  when  made  ank 
litem  motam.*^ 

§  771.  Ordinary  Observer;  ftuaUfications;  Seeing  Person  write.^^ — An  early 
qualification,  procedural  in  its  nature,**  enables  an  ordinary*^  observer  to 
testify  to  his  inference  ** .  if  he  has  formed  any  *®  as  to  the  genuineness  of  a 
disputed  specimen  of  A's  handwriting  if  he  has  ever  seen  him  write  *^  imder 
such  circumstances  as  to  be  able  to  gain  some  knowledge  as  to  his  style  of 
handwriting.** 

to  be  forged  or  by  a  skilled  witness.     Royce  may  often  attach  to  th^  trustworthiness  of 

V.  Gazan,  76  Ga.  79   (1885);  Abat  v.  Riou,  9  any  qiialim-aiioii    "vin.d   'v   a   '  •  .  c  .  from 

Mart.   <I-a.)   465,  466   ( 1821) ;  Smith  v.  Val-  having  seen  A  write  at  a  time  after  the  date 

entine,  19  Minn.  452,  454  (1873) ;  McCully  v.  of  the  disputed  signature.     Keith  v.  Lothrop, 

Malcom,  9  Humph.  187,  192  (1848);  ORl)orne  10  Cush.    (Mass.),  463    (1852). 

V.  State,  9  Yerg.  488  (1836).  45.  3  Chamberlayne,    Evidence,    §§    2199- 

38.  Hammond  v    Wolf,   78    Iowa   227.  2207. 

89.  State  v.  Ryno,   (.     Kan.   348,   74   Pac.  46.  A  discredited  mlc. —  It  is  not  surpris- 

1114  i  1904)  ;  Keith  v.  Lothrop,  10  Cush.  457  ing,   in  view  of  the  growth  of  rational  ad- 

(1852).  ministration,  to  find  judges  questioning  the 

40.  Allen  v.  State,  3  Humph.  368  (1842).  value  of  a  rule  so  archaic  and  blindly  pro- 

41.  Com.  v.  Xefus,  135  Mass.  633,  534  cedural.  Wilson  v.  Van  Leer.  127  Pa.  337, 
(1883).  See  also  Powers  v.  McKenzie,  90  17  Atl.  1097  (1889);  Doe  v  Suckermore,  5 
Tenn.  167,  16  S   W   .559  (1891).  A.  &  E.  720  (1836),  per  Williams,  J. 

Qualiflcations     should     be     substantial* —  ,    47.  Moon  v.  Crowder,  72  Ala.  79   (1882): 

Other  witnesses  not  so  qualified  will  be  re-  Kendall  v.  Collier,  97  Ky.  446,  30  S.  W.  1002, 

jected.     Winch  v.  Norman,  65   Iowa  186,  21  17    Ky.    L.    Rep.    337    (1895);    WilliamP   v. 

N.  W.  511    (1884).  DeenJ's  Tex.  Civ.   App.  575,  24  S.  W.  536 

42.  Buchanan  v.  Buckler,  8  Ky.  L.  Rep.  617  *(1893). 

(1887)  ;   Heffernan  v.  CNeiU,   I   Kebr.    (Un-  48.  Bruyn  v.  Russell,  62  Hun.  17,  4  N".  Y. 

olT.)  363,  96  \.  W  244  '  100 1 )  Suppl.  784   (1889). 

48.  Fonrer>'  v.  Cambridge  City  First  Nat.  49.  Putnam  v.  Wadley,  40  Til.  346  (1866). 

Bank,  66  Ind.  123  (1879)    (hank  manager).  50.  Xaple  v.  Schmadt,-239  111.  595.  88  X.  E. 

44.  Pate  v.  People.  8  Til.  644  (1846)  :  Ter-  178    (1909). 

ritorv  V.  O'Hare,  1  N.  0.  30.  44  \.  W.  1003  51.  Rowt's  Adm^x  v.  Kile's  AdinV,  1  Leigh 

(1890)  :  Reese  v   Reese,  90  Pa.  St.  89,  .35  Am.  226    (1829). 
Rep.  634    (1879).     Some  degree  of  suepicion 
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Ordinary  Observes. 


§  77a 


That  the  qttalification  is  procedural,  i.e.,  a  matter  of  substantive  law  relating 
to  procedure,  appears  from  the  fact  that  the  creation  in  the  mind  of  the  wit- 
ness of  a  satisfactory  mental  standard,  to  which  the  genuineness  of  the  writing 
can  be  referred,  need  not  be  affirmatively  shown.  The  witness  is  not  required 
to  have  seen  A  write  on  more  than  one  occasion  ^^  and  it  will  be  enough  that 
he  believes  the  signature  in  question  to  be  his,*^  but  the  witness  must  have 
seen  the  writing  done  ante  litem  niotanu^^  The  witness  may  refresh  hia 
memory  by  inspection  of  other  writings  ^  but  may  consider  the  writing  only 
aud  not  base  his  opinion  on  the  moral  or  other  qualities  of  the  writer.*®  The 
witness  must  have  been  near  enough  to  see  what  was  written  ^'  and  must  have 
himself  been  able  to  read.^^  A  sound  modern  limitation  on  this  rule  is  that 
the  witness  must  be  able  to  show  a  reasonably  satisfactory  acquaintance  with  the 
handwriting  in  dispute.*^  The  witness  cannot  state  the  undisclosed  author 
of  a  disputed  document.®^  The  weight  of  this  species  of  evidence  depends  on 
the  frequency  for  observaton  of  the  witness  and  his  skill.*  ^ 

§  772.  [Ordinary  Observer] ;  Adoption  in  Course  of  BnrinoM.^' —  Even  from  a 
standpoint  of  tectmical  procedure,  as  established  later,  it  was  not  absolutely 
necessary  that  a  witness  as  to  the  genuineness  of  handwriting  should  ever  have 
seen  the  person  in  question  actually  write.  He  may  also  testify  that  he  has 
received  letters  which  purport  to  be  written  by  A  in  the  regular  course  of 
correspondence"*  acted  on  as  A's  writing®*  and  approved  by  A®*  ante  litem 
moiam.^^  So  where  a  letter  is  sent  to  A  and  it  appears  that  he  acted  upon  it 
by  a  letter  in  reply  this  latter  letter  will  be  used  as  a  standardizing  document'^ 


52.  Com.  V.  Xe/us,  135  Mass.  533  (18S3). 

53.  Fash  v.  Blake,  38  111.  36S  (1865). 

Grots-examiiiation. —  Questions  on  cross- 
examination  have  been  permitted  tending  to 
develop  the  extent  of  the  confidence  which 
the  witness  has  in  the  correctness  of  his  own 
estimate.  Thus,  he  may  be  asked  whether  he 
would  act  upon  a  certain  note  as  genuine  were 
the  instrument  presented  to  him  in  an  ordi- 
nary business  transaction.  Holmes  v.  Grold- 
smith,  147  U.  S.  150,  163.  13  Sup.  288,  37  L. 
ed.  118    (18fl3). 

54.  Keith  v.  T^throp,  10  Cush.  457  (1852)  : 
Katliff  V.  Ratliff,  131  X.  C.  425,  42  S.  E.  887 
n002) ;  Porter  v.  Wilson,  13  Pa.  646  (1850). 

55.  Bedford  v.  Peggy,  6  Rand.    (Va.)    316  . 
(1828). 

5«.  Daoosta  v.  Pym.  Peake  K.  P.  144 
(17517). 

57.  Brigham  v.  Peters, .  1  Gray.  (Mass  ) 
13ft   (1854). 

58.  People  v.  Corey.  148  X.  Y.  476,  42 
X.  K.  1066  (1895). 

59.  Xelms  v.  State,  91  Ala.  97.  ftsSouth.  ,103 
(1890);  People  v.  Corey,  148  N.  Y.  476,  42* 


N.  E.  1066  (1896)  ;  Magie  v.  Osborn,  1  Rob. 
(X.  Y.)  689  (1863);  Allen  v.  State,  3 
Humphr.    (Tenn.),  367    (1842). 

eo.  XeaU  v.  U.  S.,  118  Fed.  699,  66  C.  C. 
A.  31   (1902). 

61.  Rogers  v.  Ritter,  12  WaH.  (U.  S.)  317, 
20  L.  ed.  417    (1870). 

62.  3  Chamber layne.  Evidence,  §  2208. 

68.  State  v.  Goldstein,  65  Atl.  1110  (1907). 

64.  **  The  mere  receipt  of  letters  purporting 
to  be  from  a  person  never  seen,  and  with 
whom  no  subsequent  relations  existed  which 
were  based  on  them  as  genuine,  has  no  value 
as  means  of  knowledge.  Where  there  is  no 
direct  knowledge  of  handwriting,  there  must 
be  something  which  assures  the  recipient  of 
the  letters  in  a  responsible  way  of  their  gen- 
uineness." Pinkham  v.  Cockell,  77  Mich.  272, 
43  X.  W.  921    (1889),  per  Campbell,  J. 

65.  Coffey's  Case.  4  City  Hall  Rec.  (X.  Y.) 
52  (1819)  (paid  checks  drawn  by  the  persona 
in  question ) . 

66.  Hynes  v.  ifcDermott,  82  X,  Y.  41.  37 
Am.  Rep.  538  (1880).  fiee  also  Territory 
V.  O'Hare,  1  X.  D.  30,  44  N.  W.  1003  (1890). 
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Eyenclerka  in.an.oflSce  which  received  A'^  fetter^,  in  the,r^^.lar  course  of 
business  are  competent  to  t^^tify  to  it.**® 

§  773.  [Ordinary  Observer;  Qnaliflcationis] ;  Sjr^eial  Ekpetlence.^^ — Leaving 
the  prccedural  qualitications  of  seeing  a  person  write  aiid  adoption  in  the 
course  of  business,  one  breathes  a  more  rationally  stiinulating  atmosphere. 
Quite  in  accordance  with  the  methods  of  modern  judicial  administration,  the 
broad  rule  is  announced,  in  case  of  an  ordinai'y  observer,  that  any  person  who 
can  be  affirmatively  shown,  to  the  satisfaction  ot  the  trial  court,  tb  have  acquired 
a  mental  standard  as  to  A's  handwriting,^^  to  such  an  extent  as  will  enable  him 
to  give  the  jury  an  inference  likely  to  be  helpful  to  themi  'may  testify  on  an 
issue  as  to  handwriting.  Xo  limitation  is  imposed  as  to  the  precise  method 
by  which  the  reiiuisite  mental  certainty  is  acquired.  '  In  other  words,  a  witness 
who  has  sufficient  knowledge  of  the  haiidwriting  of  another  may  give  his 
opinion  as  to  the  genuineness  of  a  disputed  specimen. "^^  Such  a  witness  may 
point  out  by  comparison  the  similarities  between  the  authentic  and  the  disputed 
speoimens^^  but  cannot  gl^ethis  opinioii  direct]^  from  eoinparisoii  of  haTids.^^ 
So  one  familiar  with  ancient  docutpent,  '*  from  .the  proper  custody  ''^  or  with 
signatures  on  official  documents  ^®  ante  litem  motam  '^'^  or  tellers  in  a  bank  deal- 
ing with  checks  "*  may  testify  to  the  genuineness  of  the  signature 

§  774.  Skilled  Observer;  Uualifioations  r*qmred.T» — Handwriting  may  well 

67.  Violet  V.  Rose,  39  Xebr.  660,  58  N.  W.  ,        71.  State  v.  Witherspoon,  231  Mo.  706,  133 
216    (1894).  S.  W.  323  (1910). 

68.  Z>t«fnW  o/ ro^umbia  — Tyler  V.  Mutual  78.  Martin   v.   Knigbt    (N.    G.    1908),  61 
D.    M.    Co..    17    D,    C.   App.    85.   93    (1900).  S.  E.  447. 

"  The  knowledge  may  have  been  acquired  by  78.  Grifim    v.    Working    Woman's    Home 

the  witness  having  seen  letters  or  other  docu-  Ass'n  (Ala.  1907),  44  So.  605;  Ware  v.  Burch. 

ments  professing  to.be   the  handwriting  of  (Ala.  1906),  42  So.  562. 

the  party,  and  having  afterwards  communi-  74.  .Tackson   v.   Brooks,   8   Wend.   431,  15 

cated  personally  with  the  party  upon  the  con-  Wend.    112    (1832)     (deeds) ;    R.   v.   Barber, 

tents  of  those  letters  or  documents,  or  hav-  1  C.  &  K.  436   (1844). 

ing  otherwise   acted   upon   them   by   written  75.  Tuttle  v.  Hainey,  98  N.  C.  514,  4  S.  E. 

answ^rs  producing  further  correspondence  or  475    (1887)    (an  accompanying  photograph). 

acquiescence  by  the  party  in  some  matter  to  ,76.  Sill  v.  Reese,  47  Cal.  294  (1874) ;  Ro<r- 

which  they  relate,  or  by  the  witness  transact-  ers  v.  Ritter,  12  Wall.   (C.  S.)  317,  20  L.  ed. 

ing  with  the  party  some  business  to  which  417    (1870). 

they  relate,  or  by  any  other  mode  of  com-  Maps,  plans,  etc. —  One  familiar,  as  a  »ur- 

munication  between  the  party  and  the  witness  veyor,  with  all  the  maps  and  plans  on  record 

which  in  the  ordinary  course  of  the  transac-  in  a  public  office  may  testify  to  the  gennine- 

tions  of  life  induces  a  reasonable  presumption  ness  of  a  signature  which  he  has  frequently 

that  the  letters  or  documents  were  the  hand-  seen  on  these  papers.     Hamilton  v.  S*iith.  74 

writing  of  the  party."     Doe  v.  Suckermore,  Conn.  374,  50  Atl.  884  ( 1901 ) . 

5  A.  k  E.  727   (1836),  per  Patteson,  J.  77.  Goodyear   v.   Vosburgh,   63   Barb.   154 

68.  3  Chamberlayne,    Evidence,    §§    2209-  (^872). 

2213.  78.  State  v.  Tutt,  2  Bailey,  44,  21  Am  Dec. 

70.  Spottiswood  v.  Weir,  80  Cal.   448,  22  508     (1830)     (bank    president):    Brooks   v. 

Pac.   289    (1889);    Slaymaker  v.   Wilson,    1  State,   67  Tex.   Cr.   R.  261.   122  S.  W.  .18(1 

Penr.  k  W.   (Pa.)  216  (1829).  (1909). 

78.  3  Chamberlayne,  Evidence,  {  2214. 
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be  a  matter  o£  special  knowledge. .  Natural  endowmeats  enriched  hy  skill  and 
add^d  powers  of  coordinatiop,  may  well  produce  a  witness  capable  of  acquiring 
and  holding. a:  clear  and, definite  mental  standard,  of  handwriting.  This  he 
may  do.-to  .an  extent  impossible  to.  the  ordinary  observer.  Undoubtedly,  the 
ti'ained  witness  is  qapable,  to  an  exceptional  extent,  of  rendering  assistance  to 
the  jury,  and; through  them  to  the  cause  of  justice,  in  the  matter  of  hand- 
writing. Wh^re  tho  inference  as  to  resemblance  is  a  technical  one,  some  ade- 
quate qualification  must  be  showut^*^  The  qualifications  of  the  expert  are  de- 
termined ;i^  a  preliminary. matter  by  the  judge  ®f  either  on  the  voir  dire  or  on 
the  eross-examiuatiqn.    . 

§  776.  "  Coiiiparisoil  of  Hands."  82_  ^he  difficulty  which  technical  procedure 
experienced  in  securing  to  judicial  administration  the  benefit  of  the  skilled 
observer  as  to  handwriting  i^as'-obtioiiBr  Seldom H^ould  it  be  found  to  happen 
that  an  observer  aniffieiently  skilful  in  the  matter  to  make  his  inference  helpful 
to  the  jury  would  either  have-  seen  the  person  in  question  vn'ite  or  have  received 
business  conunimications  from  him  under  conditions  which  would  make  them 
available  as  standardizing  documents.  It  would  even  be  highly  improbable 
that 'the  skilled  witness  should  have  acquired  from  any  source  an  antecedent 
familiarity  with  the<  penmanship  i>f  a  particular  writer.  The  difficulty  was 
obviated  by  letting  thei  witness  examine  specimens  of  A's  handwriting  proved 
by  otherS'  or  admitted  t<>  be  genuine  ind  upon  a  juxtaposition  of  the  genuine 
with  the  disputed  writing  known  as  '*  a  comparison  of  hands  "  the  witness  was 
allowed  to  give  his  opinion.  The  term  ''  comparison  of  hands  *'  in  early 
times  had  a  broader  significance  than*  this  and  meant  all  evidence  of  handwriting 
except  where  the  witness  dees  the  document  written.®^  Popular  opposition  to 
this, species  of  evfideace  wa^ /engendered  in  En^and  through  its  use  by  the 
notorious  Judge  Jefferies  in  the  judicial  murder  of  Colonel  Sidney  in  1683  ®* 
and  it  was  excluded  after  the  Revolution  of  1688  and  was  also  banned  in  the 
•  Colonies.  Yet. reason  won  iQ  the  end  and  ".compairison  by  handwriting"  is 
now  firmlv  established.      .  .  - 

V 

»   ■ 

•  ,  '  I  •  •  •  •  • 

§776.  [*' Comparison    of    Hands"];    Qnalifications    must    be    affirmatively 

proved.*' — Unless  an  admiiiistrativ^e  assumption  as  tb  qualification 'may  rea- 
sonably be  made  as  a  prelimi^arv  matter,  the  proponent  of  the  inference  of  a 
skilled  observer  must  affirmatively  establish,  to  the  satisfaction  of  the  presiding 

so.  In  re  Thomas/  Estate,  15.>  Cal,  488^  101  8?.  .S  ChaniJ>erla,vne,  Evideoce.  §  2214a. 

Pac.   798    (1909)  :   7»   re  Lord'**    Will    (Sle  .83.  Doe  v.  Suekermore.  5  A.  &  E   703,  730. 

HK)9),  7o  Atl.  286;  In  re  Biirbank*8  Will.  18.->  7   L.  J.  Q.  B.   .33,  2   N.  &  P.    10,  \V.   W.  & 

X.  y   .550,  77  X.  E.  1183   (1006)  ;  Berkley  v.  D   40.5,  .31   E.  C    L.  791   (1836). 

Afaurer!  41  Pa.  Super,  Ct.  171   ( 1000).  .84,  Algernon  Sidney's  Trial,  0  How.  St.  Tr. 

si.  For^ev   v    Bank.  66   Ind.    12.5    (1870).  8,51,864  (1683). 

Expert    testimony    as    to.  hi^ndwritino:.     See  85.  3  Chamberlayiie»    RWdence,    §§    2215- 

note.  Bender  Ed.,   127   X    Y.  242.     Proof  of  2220, 
handwntinsf  expert.;  See  note.   Bender  ^l^d., 
127  X.Y.  242.       *    "'                        .'         '  \ 
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judge,  that  the  proposed  witness  is  capable  of  giving  an  efitimate  reasonably 
helpful  to  the  jury.  The  proponent  must  fairly  show,  as  he  would  be  re- 
quired to  do  in  case  of  other  observers,  that  the  trained  or,  soH^alled,  "  expert '' 
witness  has  had  reasonable  opportunities  for  observation  and  possesses  the 
mental  powers  necessary  to  coordinate  the  phenomena  in  such  a  way  as  to 
advance  the  search  for  truth.  An  unskilled  witness  will,  therefore,  necessarily 
be  rejected  in  case  of  *'  comparison  of  hands."  ***  Qualifications  may  be  based 
on  special  technical  study  **^  or  instruction  in  the  art*®  or  on  practical  ex- 
perience ^^  as  in  clerical  positions  ^*  and  his  intelligence  and  opportunities 
for  obsen'ation  mav  be  shown.*^  Even  the  fact  that  the  witness  claims  to 
have  adequate  knowledge  on  the  subject  may  be  allowed  to  weigh  with  the 
court  to  a  prima  facie  extent.^^ 

§  777.  [**  Comparison  of  Hands"];  Seqnirements.^^ — Apparently,  ''compari- 
son of  hands  "  or,  as  it  may  be  called  in  it49  more  restricted  modern  meaning, 
comparison  by  juxtaposition,^  was  at  all  times  a  simple  and  valuable  method 
id  eliciting  the  opinion  of  the  skilled  witness.  In  modern  times,  this  method 
of  proving  handwriting  is  received  by  the  practically  unanimous  action  of  every 
English  speaking  jurisdiction.  '' Comparison  of  hands"  at  the  present  day 
implies  juxtaposition,  placing  side  by  side  authentic  or  standardizing  doca- 
inents  with  that  in  dispute,  for  use  by  one  who  has,  up  to  that  time,  acquired 
no  mental  standard  on  the  subject.^^  The  phraae  refers,  in  other  words,  to  a 
particular  method  of  creating  the  mental  standard.  From  resemblance  to  this, 
the  skilled  witness  respecting  handwriting  announces  his  inference  or  estimate 
as  to  whether  the  disputed  writing  is  authentic.  The  witness  is  in  all  cases  an 
observer  and  not  an  expert  as  the  term  is  used  in  this  work. 

86.  Strother  v    Lucas,  6  Pet.  766   (1832).  84.  Gampartton  by  Juxtaposition  deiaed.— 

87.  Forgey  v.  Cambridge  City  First  Nat.  "Comparison  of  handwriting"  has  been  de 
Bank,  66  Ind.  123  (1S79).  fined  as  ^*  a  comparison  by  the  juxtaposition 

88.  Buchanan  v.  Buckler,  8  Ky.  L.  Rep  617  of  two  writings,  in  order,  by  such  comparison, 
(1887);   Heffeman  v.  O'Keill,  I  Nebr.    (Cn-  to  ascertain  whether  both  were  written  by* 
off.)  363,  96  N.  W.  244  (1901).  the  same  person.    A  method  of  proof  resorted 

89.  Lyon  ▼.  Lyman,  9  Conn.  55  (1837)  to  where  the  genuineness  of  a  written  docu- 
(cashier).  ment  is  disputed;   it  eoni^sts  in  comparing 

90.  Clerk  of  Court. —  State  v.  David,  131  the  handwriting  of  the  disputed  paper  with 
Mo.  380,  33  S.  \V  2d  1 1895)  ;  Yates  v.  Yates,  that  of  another  instrument  which  is  proved  or 
76  X.  C    142   (1877).  admitted  to  be  in  the  writing  of  the  party 

91.  Hyde  v.  Woolfolk,  1  Iowa  159  (1855).  sought  to  be  charged,  in  order  to  infer,  from 
Having  seen  the  person  write  may  not  be  their  identity  or  similarity  in  this  respect, 
<«iitfioient  qualification  in  this  connection  that  they  are  the  work. of  the  same  hand** 
IVople  V.  Collins,  57  X.  Y.  App.  Div.  257.  68  Black  !-aw  Diet.  Hee  also  Burdick  v  Hunt. 
\    V.  Suppl.  151.  15  N"   Y.  Cr.  .305  (1901).  43  Ind   381,  3«6  (1873):  Woodman  v   Dana, 


\.  State  V.  DeOroff,  113  N  C.  688,  18  S.  B.  52  Me.  9,   14    (1860)  ;   Travis  v.    Brown,  43 

.^07    •1893).    Comparison     to    prove    hand-  Pa.  St.  9,  12,  82  Am.  Dec.  540  (1862) ;  Com. 

writing.     See   note.    Bender   Ed.,    129  N.   Y  v.  Smith.  6  Serg.  &  H.  (Pa  )  568.  571  (1819); 

352:  148  K.  T.  476.  506.  Hanley  v.  Oandy,  28  Tex.  211,  91  Am  Dec  315 

98.  3  Chamberlayne,    Evidence,    §§    2221-  (1866). 
2224.  95.  Howt*s  Adm'x  v.  Kiles,  Adn'r,  1  Leigh 

(Va.)   222  (1829). 
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§  778.  ["  Comparison  of  Hands  "] ;  English  Enlc.^«—  Prior  to  the  statute  of 
1854,  it  was  well  established  in  the  common  law  courts  of  England  during 
the  first  half  of  the  nineteenth  century  that  comparison  by  juxtaposition  could 
not  be  received.  The  jurj-  were  permitted  to  compare  with  the  disputed  writ>- 
ing  documents  already  properly  in  evidence  for  other  purposes  •^  upon  the  some- 
what naive  theory  that  so  much,  at  least,  could  not  well  be  prevented."'*  But 
even  authentic  writings,  properly  verified  by  proof  or  admission,  could  not  be 
introduced  into  evidence  or  used  by  the  skilled  witness  for  the  purpose  of 
enabling  the  latter  to  testify  from  resemblance**^  or  the  jury  to  make  their 
comparison.^  Some  opposition  to  such  a  view,  which  clearly  prevented  the 
cause  of  justice  from  receiving  the  aid  of  well-recognized  scientific  skill  in  an 
important  branch  of  litigation,  was  not  entirely  lacking.^  But  the  more  liberal 
view  could  scarcelv  be  said  to  have  become  firmlv  established.^  Final  relief  was 
obtained  only  by  the  passage  of  the  statute  of  1854,*  which  permitted  compari- 
son of  a  disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the 
judge  to  be  genuine.  It  is  not  necessary  under  this  statute  that  the  standard- 
izing  document  be  itself  relevant  to  the  case.* 

§  778.  [''Comparison  of  Qands";  Amerioaa  Bale].® — Even  without  the  aid 
of  an  enabling  statute,  American  courts  have  conceded  exceptional  privileges 
to  both  court  and  jur^'  in  the  use  of  *^  comparison  of  hands."  Genuine  docu- 
ments already  in  the  case  for  some  other  purpose  might  freely  be  compared  by 
judge  or  jury  with  the  disputed  writing,  for  the  purpose  of  determining  the 
identity  of  the  writer.^  The  practice  on  this  point,  therefore,  is  substantially 
the  same  in  the  United  States  as  in  England.  Writings  which  have  no  rele- 
vancy to  anv  issue  in  the  case  cannot,  it  is  said,  be  introduced  into  evidence 
for  the  purpose  of  allowing  the  court  and  jury  to  institute  comparisons  with 
a  disputed  specimen  of  handwriting.®     Certain  courts,  disregarding  minor 

3.  Even  Lord  Kenyon,  however,  was  as- 
sumed to  have  recanted  in  other  cases  decided 
by  him.  Carey  v.  Pitt,  Peake,  Add.  Cas.  13! 
(1797):  Stanger  v.  Searle.  1  Esp.  14  (1703). 

4.  Stat.  17  &  18  Vict.,  chap.  125,  §  27 
(1854). 

«.  Birch  V.  RidgWay,  1  Falc.  k  F.  270 
( ISoS).  »sVe  aUo  Roupell  v.  Haws,  3  F.  A  F. 
784  (1863)-,  Cresawell  v.  Jackson.  4  F.  A-F. 
I,  .)  (1864):  Cresswell  v.  .Jackson,  2  F.  A 
P.  -24    (1860).  ... 

6.  3  Chamberlayne,  Kyidence.  §§  2229- 
2235. 

7.  Rogers  v.  Tyley,  144  111.  652,  32  N.  E: 
393   (1892). 

8.  White  Sewing  Maob.  Co.  ▼.  Gordon,  124 
Ind.  495,  24  NvE.  1053,  19  Am.  St.  Rep.  lO^* 
(1890). 


96.  3  Chamberlayne,  Evidence,  §§  2225- 
2228. 

97.  Cobbett  y  KUminster,  4  F.  A  F.  490 
note  (186.3) ;  Doe  v.  Wilson,  10  Moore  P.  C. 
502.  14  Eng.  Reprint  58  L    (1855). 

98.  "  The  real  ground  is  that  comparison 
in  ftueh  a  case  is  unavoidable  .  .  .  No  hu- 
man  of>\ver  ran  prevent  the  jury  from  forming 
!M}*>te  opinion,  .  .  and  oonHequentiy  when  the 
mi"d  of  the  jury  mtut  be  so  employed,  it  i» 
letter  for  the  Court  to  enter  into  the  consid- 
iTaiion."  Doe  v  Newton,  I  Xev.  API 
\  1S30).  per  Denman,  L.  C  J. 

99.  R.  V.  Shepherd,  I  Cox  Cr  237  (1845), 
per  Erie,  J.;  Fit/waiter  Peerage  Case,  10  CI. 
A  F.  193  il843). 

1.  Hughes  ▼.  Rogers,  10  L.  J.  Ezch.  238,  8 
M.  A  W.  123  (1841) 

2.  R.  V.  Cator,  4  Esp.  117  (1802). 
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distinctions,  have  laid  down  the  broad  rule  that  documents  otherwise  irrelevant 
may  be  introduced  into  evidence  for  the  use  of  the  court  or  jury  in  forming  a 
standard  of  comparison  should  the  genuineness  of  the  standardizing  specimens 
be  proved  or  conceded.* 

The  danger  of  presenting  to  the  jury  collaterial  issues  to  confuse  them  has 
been  a  strong  argument  against  the  receipt  of  such  documents  but  they  are 
always  admitted  where  admitted  by  the  party  to  be  genuine  *^  or  where  the 
objection  is  waived.*^     Special  rules  on  the  subject  prevail  in  various  states.*^ 

§  780.  [''  Comparison  of  Hands  "] ;  Witness  to  Comparison  rejected.^^ —  In  the 
absence  of  statutoiy  regulations,  many  American  states  declined  to  allow  a 
skilled  witness  to  testify  as  to  his  inference  or  conclusion  regarding  the  authen- 
ticity of  a  handwriting  from  its  resemblance  to  a  mental  standard  previously 
or  contemporaneously  created  in  his  mind  by  the  examination  of  genuine  docu- 
ments,'* That  the  authorship  of  a  forgery  cannot  be  established  in  this  way 
is  the  conclusion  which  has  been  reached  in  several  cases.^^  There  are,  how- 
ever, a  large  number  of  decisions  which,  either  directly  or  by  inference,  sustain 
the  contrary  view.^® 

Prominent  among  the  antidipated  evilefof  thlSfipecies^of  evidence  is  the  fear 
of  raising  collateral  issues  to  confuse  the:  jury  **  but  even  in  States  which  reject 
this  evidence  it  may  be  received  where  the  danger  of  collatei'al  issues  is  elimi- 
nated by  a  concession  that  the  standardizing  document  is  genuine  ^^  or  the 
opponent  is  estopped  to  deny  its  genuineness.  *• 

Like  other  evidence  of  a  secondary  eharacter,  evidence  by  '*  comparison  of 
hands  "  has  been  received  to  corroborate  other  evidence  even  where  its  proba- 

9.  CoBtelo  V.  CroweU,  139  Mass.  588,  2  N.  K  him.  Xhis  would  introduce  many  collateral 
698  (1895).  issued  into  the  case  but  it  seems  that  such 

10.  Dletz  V.  Grand  Rapids  Fourth  Kat.  testing  9!  the  witness  should  be  allowed 
Bank,  69  Mich   287,  37  X.  W.  220  (1888).  within  proper  limits.     Fourth  National  Bank 

11.  Moon  V.  Crowder,  72  Ala.  79  (1882) ;  v.  McArthur,  168  N.  C.  48,  84  S.  E.  39.  One 
People  V.  Qale,  50  Mich.  237,  15  N.  W.  99  may  qualify  as  an  expert  on  the  handwriting 
(1883).  of  a  lost  letter  who  has  been  in  the  banking 

IS.  Rockey's  Estate,   155  Pa.  453.  456,  26  business  for  about  fourteen  years  and  who 

Atl.  658  (1893):  Weaver  V,  Whilden,  .33  S.  C.  had    never    seen    the    party    write   and    had 

190,  11  S.  E.  686  (1890).  never  seen  any  of  his  handwriting  except  the 

18.  3  Chamber layne,    Evidence.    §§    2236-  alleged  letter  and  had  never  seen  the  plaintiff 

2239.  write  and  was  not  acquainted  with  his  sig- 

14.  Rockey's  Estate,  155  Pa.  St.  453,  26  nature  at  the  time  he  received  a  letter  from 
Atl.  656  (1803).  him      Tt    is    sufficient    if    he    is    ohown    his 

15.  Powers  v.  McKenzie,  90  Tenn.  179,  16  admitted  handwriting  and  can  then  say  by 
S.  W.  559    (1890).                                                '  comparison  that  the  letter  was  the  handwrit- 

16.  Tower  v.  Whip,  53  W.  Va.  1.58.  43  S.  ing  of  the  party.     Cochran  v.  Stein,  118  Minn 
E.  179,  63  L.  R    A.  937   (1903).  323,  136  N.  w'  1037,  41  L.  R.  A.  (N.  S.)  391 

17.  McDonald   v.   McDonald,    142   Ind    .55.  (1912). 

70.  41  N.  E.  .336  (1895).     A  non-expert  wit-  18.  Morrison  v.   Porter.  35  Minn.  42i5,  29 

ntsB  as  to  handwriting  cannot  be  asked  on  N.  W\  54,  ^9  Am.  Rep.  .^31   (1886). 

cross-examination    to    pass    upon    the    an^  19.  Stat«  v.  Noe,  119  N.  C.  849,  25  S.  £.  812 

thcnticity  of  varioui  signatures  presented  to  (1896). 
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tive  quality  has  been  denied.^  In.  some  cases  even  where  there  was  no  danger 
of  raising  collateral  issues  as  where  the  comparison  was  sought  with  documents 
already  in  the  ease  ^^  the  comparison  was  nevertheless  excluded  on  the  ground 
that  his  handwriting  might  change  or  that  fraud  might  be  committed. 

§  781.  ["  Comparison  of  Hands  "] ;  Witness  to  Comparison  accepted/'^^ —  Other 
courts  have  gone  even  further  in  the  admission  of  "  comparison  of  bauds  ' '  than  ^ 
is  indicated  bv  some  of  the  decisions  we  have  referred  to.  Contrarv  to  the 
English  common-law,  they  have  permitted  the  use  of  otherwise  irrelevant  writ- 
ings for  the  creation  of  a  mental  standard  on  the  part  of  a  skilled  witness  from 
which  to  estimate  the  genuineness  of  a  disputed  handwriting.^^ 

The  tendency  of  the  American  courts  has  been  to  regard  the  raising  of  col- 
lateral issues  as  the  chief  objection'  to  this  sort  of  evidence  and  therefore  it  has 
been  readily  admitted  where  referred  to  documents  admittedly  genuine  or  al- 
ready in  the  case-**  or  where  the  other*. sii^e  was  estopped  to  deny  their  genu- 
ineness,^* or  where  the  paper  was  alreiady  on  file.^®  The  rationalizing  ten- 
dencies of  judicial  administration  have,  in  several  jurisdictions,  led  to  the 
admission  into  evidence  of  documents  in  the  disputed  handwriting  which  were 
otherwise  irrelevant.  The  purpose  of  this  has  been  to  enable  a  suitably  skilled 
witness  to  state  an  inference  from  resemblance  to  a  mental  standard  as  to 
whether  an  alleged  specimen  of  the  handwriting  in  question  was  or  was  not 
genuine.^' 

§  782.  [''Comparison  of  Hands"];  Statutory  Modifications.^^ — jnto  this 
marked  diversity  of  rules  of  practice,  to  which  the  rigid  adherence  to  the  doc- 
trine of  stare  decisis,  characteristic  of  technical  procedure,  had  given  the 
force  of  law,  came  a  series  of  unifying  statutes.  These  followed,  in  a  large 
degree,  the  model  furnished  by  the  English  statute  of  1854,  permitting  of  com- 
parison by  juxtaposition  by  witnesses  with  ^ecimens  of  the  disputed  handwrit- 
ing shown  to  the  satisfaction  of  the  court  to  be  genuine.  Similar  statutes,  in 
code  revisions  or  independently,  have  been  passed  in  many  American  states. 

It  scarcely  needed  an  express  decision  to  establish  the  fact  that  such  statutes 
are  not  violative  of  the  constitutional  provisions  guaranteeing  a  trial  by  jury. 
The  jury  are  still  the  ultimate  judges  of  the  issue  of  genuineness.  Properly 
construed,  a  statute  permitting  "  comparison  of  hands  "  requires  the  jury  to 

90.  Commonwealth   Bank   v.   Haldeman,    1  Co.,  198  Maas.  306,  84  N.  E.  469    (1908). 
Penr.  &  W.    (Pa.)    161    (1829);   Graham  v.  84.  Appeal  of   Anderson,  222   Pa.    182,   70 

Nesmith,  24  S.  C.  285    (1885);   Benedict  v.  Atl.  1005  (1908). 

l^nlgan,    18   S.   C.   506,  44   Am.    Rep.   583  25.  Kennedy    v.    Upshaw,     64    Tex.    411 

<]882).  (1885). 

«1.  State  V.  Woodruff,  67  K  C.  91  (1872) ;  M.  Tower  v.  Whip,  53  W.  Va.  168,  44  S.  E. 

Otey  V.  Hoyt,  3  Jones  L.  410  (1856) ;  Outlaw  179,  63  L.  R.  A.  937    (1903). 
V.  Hurdle.  1  Jones  L  165  (1853).  87.  State  v.  Thompson,  80  Me.  194,  13  Atl. 

22.  3  Chamberlayne,    ETidence,    §§    2240-  892,  6  Am.  St.  172  (1888). 
2243.  88.  3  Chamberlayne,    Evidence,    §§    2244- 

22.  Reed    t.    Mattapan    Deposit    4b    Trust  2262. 
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make  the  ultimate  decision  concerning  the  authenticity  of  the  standard  with 
i^*hiek  the  disputed  writing  is  compared.  It  leaves  to  the  court  only  the  de- 
teiini nation  of  the  preliminary  question  whether  sufficient  proof  has  been  given 
that  the  papers  are  genuine  so  as  to  authorize  their  submission  to  the  jury.'* 
The  ordinary  common  law  function  of  the  trial  judge  in  passing  upon  the 
genuineness  of  the  standardizing  specimens  or  as  to  the  qualiiications  of  the 
witness  to  aid  the  jury  do  not  appear  to  have  been  materially  enlarged. '**  The 
old  procedural  qualiiications  of  seeing  a  person  write,  adoption  in  course  of 
business  or  the  like,  are  still  available  to  a  proponent.^^ 

Irrelevant  documents. —  It  is  not  essential,  under  these  statutes,  that  the 
standardizing  documents  should  be  relevant  for  any  other  purpose  in  the  case. 
Except  for  their  influence  in  creating  the  standard,  the  writings  may  be  entirely 
irrelevant.^* 

§  783.  [''Comparison  of  Hands''];  Proof  of  StandardL^s — Both  at  common 
law  and  under  the  statute,  whether  comparison  was  to  be  made  by  the  court  and 
jury  or  by  the  aid  of  witnesses,  the  ever  present  administrative  danger  of  rais- 
ing eollaterial  issues  was  to  be  eliminated,  so  far  as  possible.  As  a  practical 
matter,  this  could  only  be  done  either  by  such  clear  proof  of  the  genuineness  of 
the  standardizing  document  that  no  reasonable  conflict  on  the  point  could  well 
arise ;  or  by  the  exhibition  of  such  a  stat«  of  affairs  that  the  party  alleging  the 
falsity  of  the  disputed  document  could  not,  under  the  rules  of  procedure  or 
substantive  law,  be  heard,  to  object. 

This  may  be  done  either  by  an  admission  of  the  party,  whose  chirography  is 
in  dispute  by  his  statement  ^*  or  by  his  conduct  in  r^ard  to  it.^*^  There  may 
also  be  an  estoppel  ^^  as  where  the  opposite  party  is  himself  claiming  rights 
under  the  document  offered  as  a  standardizing  document.^^ 

§  784.  ["  Comparison  of  Hands  "] ;  Proof .««—  Proof  of  the  genuineness  of  a 
standardizing  document  must  be  clear  and  positive  and  to  the  satisfaction  of 
the  presiding  judge.  It  is,  therefore,  addressed  to  him,'®  rather  than  to  the 
jury.     Old  \iTitings  or  documents  over  thirty  years  of  age,  coming  from  the 


29.  People  v.  Molineux,  168  N.  Y.  264.  61 
N.  E.  286,  62  L   H    A.  103  (IftOl). 

30.  People  v    Molineux,  168  N.  Y.  264.  61 
X.   E.  286.  62  L.   R.  A.   10.3    (1901). 

31.  McKay  v.  Tosher,  121  NY.  482,  24  N. 
E.  711    (1890). 

38.  Peck  V   Callaghan,  95  X.  Y   73  (1884). 
S3.  2  Chainberla>*tie,    Evidence;    §§    2263- 
2264. 

34.  SUte  V.  Koe,  119  X    C.  849,  25  S    T). 
812    (1896). 

35.  Cunninffham    v.    Bank,    21    Wend.    ^0 
(1839),  per  Bron^on,  X 

36.  Williams  v.  Conger.  12.t  U.  S.  397,  8 
S.  Ct    933.  31  L.  ed.  778   (1888). 


37.  Himrod  v.  Oilman,  147  111  293.  35  X.  E 
373    (1893)    [affirming  44   111.  App.  5161. 

38.  3  Chamherlayne,    Evidence.    §§    2265- 
2270. 

39.  Hall  V.  Van  Vranken,  28  Hun   (X   Y  ) 
403,  64  How.   Pr.    (X.  \.\    407    ( I8f»2) 

Resemblance  excluded. —  The  geniiinenp*^ 
of  the  standard! zinjr  document  cannot  he  it-^elf 
CRtahlished  hv  its  similaritv  to  another  a"- 
thenticated  hy  the  opinion  of  a  skilled  wit- 
ness. Sankoy  v.  Cook,  82  Towa  125.  47  X.  W 
1077  (1801>:  Ton frfl  People  v.  Molvnem, 
168  X  Y  264,  61  N.  E.  286,  62  L.  R.  A 
193   (1901). 
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proper  custody ^^^  ti^ill,  in  the  absence  of  circumstances  of  suspicion,  be  re- 
ceived in  e\'idence  as  standards  of  the  handwriting  which  they  contain  without 
further  proof  of  genuineness.*^ 

The  fact  that  the  document  of  similar  handwriting  was  found  on  the  person 
of  the  alleged  author  may  be  a  ground  for  receiving  it  "'^  and  in  any  event  the 
evidence  must  be  positive  and  clear.*^  Magnified  drawings  of  the  document 
may  be  used  to  assist  in  illustrating  it  *^  and  the  standardizing  document  must 
always  be  produced  in  court.*  ^ 

§  785.  ['' Compariaon  of  Hands"];  Testing  upon  Cross-Examination.^^^ — Ac- 
cording to  the  better  opinion,  the  requirements  for  proof  of  genuineness  of 
handwriting,  or  as  to  the  identity  of  the  writer  of  a  disputed  specimen  or  the 
maker  of  a  signature/^  ^PP'v  ei]ually  upon  cross-examination  **  as  on  that 
which  is  direct.  A  different  view,  however,  is  not  without  authority  to  sus- 
tain it.-^^ 

The  testing  of  a  skilled  witness  is  a  matter  of  administration  and  there  is 
no  objection  to  testing  him  on  cross-examination  by  reference  to  documents 
admittedly  genuine***  produced  in  court ''^*  but  the  courts  have  commonly  re- 
fused to  allow  efforts  to  trap  a  witness '^^  as  by  submitting  to  him  specimens 
somcL  of  which  are  not  geiniine.^* 


40.  Bell  V.  Brewster,  44  Ohio  St.  690,  10 
X.  E.  679   (1887). 

41.  U.  S.  V.  Ortiz,  176  U.  S.  422,  20  Sup. 
466  (1899)  (ancient  Mexican  official  docu- 
meiitB ) . 

4S.  Crosby's  Case,  12  Mod.  72   (1695). 

43.  Renner  v.  Thornhurg,  111  la.  615.' 82 
X.  W.  950    (1900). 

44.  Howard  v  Russell,  75  Tex.  171.  12  S 
W  .526  (1889). 

45.  People  v.  Dorthy,  60  X.  Y.  App.  DIv.  44, 
63  X.  Y.  Suppl.  692,  14  N.  Y.  Cr.  645 
(1900). 

46.  3  Chamber layne.  Evidence,  §§  2271, 
2272. 

47.  Richardson  v,  Newcomb,  21  Pick. 
(Mass.)    315    (1838). 

It  it  error  to  itrike  out  an  admission  by  a 
liaadwritinff  expert,  made  upon  erossrexam> 
ination,  that  he  had  been  mistaken  as  to  sig- 
natures which  he  had  pronounced  genuine, 
although  the  trial  judge  might,  in  his  discre* 
tion,  have  excluded  an  effort  to  secure  such 
admission  in  the  6rst  instance.  Hoag  v. 
Wright,  174  N.  Y.  36.  68  L.  R.  A.  163  (1908). 

48.  Gaunt  v.  Harkness,  53  Kan.  405,  36 
Pme.  7.19.  42  Am.  St  Rep.  297  (1894):  Mas- 
flcy  T.  Virf^nia  Farmer's  Nat.  Bank,  104  111. 
327  (1882);  Pierce  y.  Northej,  14  Wis.  9 
(1861). 


4©.  Thomas  v.  State,  103  Ind.  419,  2  N.  E. 
808   (1885). 

50.  Young  V.  Honner,  2  Moo.  &  Rob.  536 
(1840). 

One  already  in  eyidenee. —  Neal  v.  Neal, 
58  Cal.  287  (1881);  Thomas  v.  State,  103 
Ind.  4.39,  2  N.  E.  808  U885>;  Harvester  Co. 
V.  Miller,  72  Mich.  272,  40  N.  \V  429,  16 
Am.  St  Rep.  5.36  (1888);  Brown  v.  Cheno- 
weth,  51  Tex.  477   (1879). 

51.  See  O'Brien  v.  McKelVey  (Wash.  1910), 
109  Pac.  337. 

68.  Use  of  doenmentt  of  doubtful  authen- 
ticity ezdnded.— Pierce  v.  Northey,  14  Wit. 
9  (1861):  Qriffits  v.  Ivery,  11  A.  A  E.  322 
(Q.  B.)  (1840)  See  also  Wilmington  Sav. 
Bank  v.  Waste  (Vt.  1904),  ^7  Atl   241. 

The  line  of  inqmiry  has  been  allowed. 
Johnson  Harvester  Co.  v.  Miller,  72  Mich.  265, 
40  N.  W  429.  16  Am.  St.  Rep.  .536  (1888). 
See  aUo  Doe  v.  Suckermore,  11  A.  &  £.  124 
(18.39). 

58.  State  v.  Griswold,  67  Conn.  290,  34 
Atl.  1046,  38  L.  R.  A  227  (1806)  :  Massey  v. 
Farmers'  Bank,  104  111.  332  (1882) ;  Ardrews 
V.  Hayden's  Adm'r,  88  Ky.  465,  459.  11  S.  W. 
428  (1889)  ('^deceiving  the  minds  of  hdnest 
men"). 

Otmtra:  Browning  v.  Gosnell,  91  Ta.  448, 
456,  69  N.  W.  840  (1804) ;  Homellsville  I^it 
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r.  I  786.  ['' Comparuon  of  Hands^'];  Proof  in  Criminal  Cases.'^ — Subsequent  to 
Colonel  Sidneys  trial  and  until  the  nineteenth  century  '*  comparison  of  hands  " 
while  received  in  civil  cases  was  excluded  in  criminal  cases  ^*  but  the  modem 
use  of  reason  in  matters  of  evidence  has  eliminated  the  distinction  ^  which 
does  not  appear  in  the  enabling  statutes,  passed  to  admit  such  testimony. 

The  privilege  against  Belf-incnmination  does  not  extend  so  far  as  to  render 
inadmissible^  in  a  criminal  ca$e,  as  the  standard  of  comparison,  specmens  of 
defendant's  handwrting  obtained  before  any  definite  charge  had  been  made 
against  him.  Nor  is  it  important  in  this  connection  that  the  accused  knew 
that  he  was  suspected  of  being  fhe  perpetrator  of  a  discovered  crime.  It  is 
equally  unimportant  that  the  defendant  was  at  the  time  in  attendance  upon  the 
hearing  under  compulsory  process." 

§  787.  ['' Compatison  of  Hands*'];  Standardizing  Bocnmenta.^^-^- One  whose 
handwriting  is  in  dispute  cannot  write  out  standardizing  specimens  of  his  own 
hand  ^^  but  specimens  may  be  received  though  written  post  liiem  moiam  if 
written  in  the  regular  course  of  business  or  under  other  circumstances  which 
seem  to  remove  the  element  of  self-interest  ^^  and  in  general  the  staudardiziut; 
d(x;ument  should: always  be  written. without  knowledge  that  it  is  to  be  so  used''* 
except  that  one  who  denies  the  genuineness  of  a  specimen  may  always  be  jtisked 
to  write  in  the  presence  of  the  jury.** 

The  standardizing  document  must  be  proved  genuine  ^'^  so  that  it  is  no 
longer  a  question  for  the  jury,  and  the  judge  can  rule  that  it  is  genuine  as  a 
matter  of  law.***  It  must  in  short  be  proved  to  the  siitisfaction  of  the  judge**'' 
who  may  test  it  by  mechanical  means  as  by  magnified  drawings  or  measure- 
ments, microscopes  ^*  or  photographs.*^ 


Nat  Bank  v.  Hyland.  53  Hun  (N\  Y.)  108, 
6  X.  Y  Siippl.  87  (1889). 

Information  r«fnwd. —  Where  thisteit  is 
permitted,  neither  the  witness  nor  the  oppos- 
ing counsel  is  entitled  to  know  wbat  Writiti^ 
win  be  used  for  these  purpoaes^'.-Or  whether 
they  are  genuine  or  not,  or,  fay  whom  they 
were  written.  Traveler's  Ins.  Co.  v.  Shop- 
pard,  85  Ga   7.11,  12  S   K.  18  (18»0). 

M.  3  C*hamherlayne.  Evidence,  §  2273. 

55.  Trial  of  the  Seven  Bishops,  12  How.  St. 
Tr.  466   (1688). 

56.  See  .^uranua  v.  People,  47  Colo.  167.  107 
Pac.  204   (1010). 

57.  People  v  Molineux,  168  X.  Y.  264;  61 
N.  E.  286,  62  L.  R.  A.  19.T   (IflOl).. 

.  I|8.  3  Cliamlierlayne,  Evidence,  §§  2275- 
2283.  ..    ' 

.   58.  Hickory  v  Ui.S.,  \n\  .U.S.  303,  14  S.  Ct 
834,  38  L   ed.  170  (1893). 
, 40.  Sanderson  v  Osgood,  62  Vt.  313  i  1880) . 
.,6L  Keith  .yi,  l4othfop,>  10  Cu«h.    (Bfasa.) 


463  (1852)  ;  Rridgman  v.  Corey,  62  Vt.  1,  20 
Atl.  273  (1880)  ;  Hickory  v.  V.  S..  1.51  V.  S 
303,  14  SI  Ct.  au.  HH  L   ed.  170  (180.^^ 

62.  Alleri  V.  (Gardner,  47  Kan.  IVM.  27  Par. 
082  (1891)  ;  Chandler  v.  Le  Barron,  4.>  Me. 
5?iA  (1858)  :  Bronner  v.  Loomi«.  14  Hun  (X 
Y.)  341  (1878)  :  Sprouse  v.  Com.,  81  Va.  374 
(1886). 

68.  Martin  v  Majruire,  7  Gray  177  il8i»6« 
While  great  (?ari«  f^\ild>  he  taken  in  deter- 
mining whethen  the  PtandArd  of  comparis<ft«i  i« 
genuine,  the  usual  ntle  as  to  a  fair  balance 
o4  testimonr  applies:  Rowell  v.  Fuller.  ."SO  Vt. 
088.    10   Atl:   853    (1887). 

64.  8ankev  v.  Cook,  82  Iowa  125.  47  X- 
W    1077    (1891). 

65.  CniTersity  of  niino>«  v.  Spalding.  71 
X.  H    16:^.  .5!   Atl.  731    f«J>02) 

66.  White  Sewing 'Mal^i  Co.  r.  i^ordon. 
124  Infl  405. '24  X.  K  IOSa.=  10  Am.  ^t.  Rei». 
109  0800) :  /lndiai*h  Oar  Co.  v.  Packer,  lon 
Ind.   181    (1884);   Morse  v.   Blanchard, 'UT 
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Weight  of  Inference. 


§§  788,789 


§  788.  IfnlMirt  Weight  of  the  laCerenoe;  A  ftnestion  for  tiie  Jury.®'.^  jhe 

probative  force,  belief -compelling  quality,  of  the  inference  of  the  identity  of  a 
giren  writer  from  the  resemblance  of  the  disputed  specimen  to  a  mental  stand- 
ard create  in  the  observer,  presents  a  question  entii^ly  for  the  jury.^®  They 
are  to  judge  both  as  to  geuuineuess  of  the  standardizing'  documents,  and  as  to 
the  correctness  of  the  inference  which  the  skilled  witness  draws  from  them.^" 
They  may  themselves,  as  has  been  seen,  institute  comparisons  between  the  dis- 
puted writings  and  specimens  which  they  find  to  be  genuine,  using  the  results 
of  their  observation  as  part  of  the  basis  of  their  final  judgments  Their  action 
must,  however,  be  reasonable. 

Thev  mav  consider  the  education  of  the  witness,* ^  the  vividness  of  his  im- 
pression  '-  and  other  circumstances  as  whether  the  specimen  was  made  before 
the  witness  had  acquired  a  mental  standard  of  the  handwriting.""* 

§  789.  [Probatire  Weight  of  the  Inference] ;  Function  of  the  Court."-* —  Sound 
administration  receives  all  evidence  necessary  to  the  proponent's  case  on  which 
the  jur}^  could  reasonably  act.  The  action  of  the  court,  therefore,  in  admit- 
ting the  testimony  of  witnesses  in  regard  to  handwriting  in  no  way  controls  the 
exchisive  right  of  the  jury  to  judge  of  the  weight  of  the  testimony.'^  So  long 
as  the  jury  may  reasonably  find  in  favor  of  the  inferences  of  skilled  witnesses 
as  to  handwriting  it  is  no  part  of  the  duty  of  the  trial  court  to  reject  such  evi- 
dence when  tendered  or  to  instruct  the  jury  that  it  is  ''  intrinsically  weak,  and 
ought  to  be  received  and  weighed  by  the  jury  with  great  caution.'^  ^®  It  is 
equally  true  that,  should  the  evidence  be  such  that  the  jury  could  not  draw  a 
rational  inference  from  it  which  would  be  relevant  to  the  existence  of  a  fact  in 
the  res  genfce  it  will  be  rejet*ted.^^ 

The  use  of  this  species  of  testimony  is  now  firmly  grounded  in  our  practice  ^® 
but  there  is  still  much  unfavorable  comment  as  to  it.^^ 


ilich.  37,  75  X.  W.  93    (1898);   Kannon  v. 
Galloway,  2  Baxt.  (Tenn.)  230  (1872). 

67.  Marry  v.  Barnes,  16  Gray  (Mass.)  161, 
77  Am.  Dec  405  (I860)  :  Frank  v.  Chemical 
Nat.  Bank,  37  X.  Y.  Super.  Ct.  26  (1874); 
Howard  v.  Ruspell,  75  Tex.  171,  12  S.  \V. 
525  (188!))  :  Rowell  v.  Fuller,  50  Vt.  688,  10 
Atl.    853    (1887). 

68.  3  Chamberlayne,  Evidence.  §§  2284, 
22S5. 

69.  Jn  re  Thomas'  Estate.  155  Cal.  488,  101 
Par-.  708    ilOOO). 

70.  State  v.  Ha9tin|f«,  53  X.  H.  452  (1873), 

71.  17  Cyc  p.  183;  U.  S.  v.  Gleason,  37  Fed. 
m   (1880). 

72.  Green  t.  Terwilliper,  56  Fed.  384 
(1802). 

78.  Katliff  V.  Ratliff,  131  X.  C.  425,  42  S. 
F  887.  63  L.  R.  A.  963   (1902). 


74.  3  Chamberlayne,  Evidence,  §§  2286- 
2288. 

75.  Pinkham  v.  Coekrell,  77  Mich.  265,  43 
X.  W.  921  (1889);  State  v.  Hastings,  53 
X  H.  452  (1873):  Rowell  v.  Fuller,  50  Vt. 
688.  10  Atl  853  (1887);  State  v.  Ward.  30 
Vt.  225   (1867). 

76.  Coleman  v.  Adair,  75  Miss.  660.  23  So. 
369   (1898). 

77.  McConnell  v.  Playa  de  Oro  Min.  Co.,  50 
X    Y.   Suppl    368    (1800). 

78.  CJreen     v.     Terwilli^er,     56     Fed.     384 
(1802) 

79.  -lackson  v.  Adamo,  100  Iowa  163.  69  X. 
W  427  (1896)  :  U.  S.  v.  Pendergast.  32  Fed. 
198  (1887).  ffee  also  Whitaker  v.  Parker, 
42  Iowa  585  (1876). 
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g  790.  [Probative  Weight  of  the  Inference];  Inf erenoe  a  reasoned  One.^^— 

While  the  element  of  intuition  can  scarcely  be  said  to  be  entirely  absent  from 
the  result  of  an  observation  in  regard  to  handwriting,  its  influence  is  com- 
paratively slight  Any  person,  however  unskilled,  may  become  conscious  of  the 
sense-impressions  which  are  presented  to  his  mind  by  the  written  characters. 
Thus  far,  intuition  serves  all  observers  alike.  What  they  mean  in  terms  of 
identity  of  the  writer  is  a  matter  of  inference,  of  reasoning.  Intelligent  ap- 
preciation implies  the  existence  of  a  previously  created  standard  in  the  mind. 
By  this  the  observed  phenomena  of  the  writing  are,  as  it  were,  to  be  measured. 
Standard  and  measuring  alike  are  mental  concepts.  The  element  of  reasoning 
when  compared  to  that  of  observation  is,  therefore,  a  large  one  in  such  an 
inference. 

§  791.  [Probative  Weight  of  the  Inference] ;  Tests  furnished  by  Croflt-Ezami- 
nation.^ ^ —  The  probative  force  of  an  infei*ence  from  **  comparison  of  hands" 
may  be  greatly  strengthened  or  weakened  by  the  results  of  cross-examination. 
Such  is  apparently  the  result  of  all  testing.  Breaking  or  even  bending  under 
the  application  of  a  given  strain  creates  distrust.  Successful  resistance  in- 
spires confidence.  In  the  case  of  a  statement,  it  tends  to  create  belief.  Among 
the  various  tests  furnished  by  cross-examination,  few  are  specitically  applied  to 
handwriting.  They  furnish,  in  general,  the  usual  probing,  rebutting  or  sup- 
plementing which  are  characteristic  of  cross-examination.^* 

Thus  it  may  be  shown  that  the  skilled  witness  reached  an  opposite  conclu- 
sion at  another  time  *'  or  had  no  adequate  opportunities  for  observation,®*  or 
the  witness  may  be  shown  a  portion  of  a  document  and  asked  who  wrote  it.** 
In  an  important  matter  strong  corroboration  has  been  thought  necessary®* 

80.  3  Chamberlayne,  Evidence,  §  2289.  84.  Herriek  v.  Swomley,  56  Md.  430  (1881) 

81.  3  Chamberlayne,  Evidence,  §  2800.  ( where  witness  first  saw  the  writing) . 

82.  Bet^t     on     Ev.      ( Chamlierlayne's     3rd  85.  Kirlcsey  v.  Kirksey.  41  Ala.  626  (1868). 
Amer.  ed.)  p.  602.  86.  In  re  Taylor's  Will,  10  Abb.  Prac   (N. 

83.  Hoag  V.  Wright,  174  N.  Y.  36,  66  N.  S.)  300  (1871). 
E.  570,  63  L.  R.  A.  163  (1003). 


CHAPTER  XXXTL 

CONCLUSIOX  FROM  OBSERVATION;  FACT. 

Concltisions  from  observation,  702. 

administrative  requirements;  necessity,  793. 
relevancy;  preliminary  detail  of  facts,  794. 
Concly>sions  of  fact;  when  admitted,  795. 

sufficiency,  796. 

bloodhounds  tracking  criminal,  797. 

utility,  798. 

voluminous  data,  799. 

when  rejected;  conduct,  800. 

inferences,  801. 

suppositions,  802. 

§  792.  Conclnsionfl  from  Obserration.^ — Midway  between  Inferences  on  the 
one  hand,  and  Judgments  on  the  other,  stand  Conclusions  from  Observation. 
From  the  former  the  difference  lies  in  a  decreased  proportion  of  the  element  of 
intuition  or  specific  observation,  while  the  proportion  of  reasoning  may  be, 
and  frequently  is,  much  greater.  Conclusions  from  Observation  are  distin- 
guished from  Judgments  by  a  greater  influence  of  the  element  of  observation, 
which,  in  its  specific  relation  to  the  act  of  reasoning,  entirely  disappears,  and 
bv  a  decreased  proportion  of  pure  ratiocination.  In  other  words,  as  has  been 
pointed  out,  Inference,  Conclusion  and  Judgment  stand  in  a  progressive  series, 
varying  with  the  amount  of  reasoning  involved.  In  Conclusions,  the  element 
of  specific  observation  is  not  lacking.  The  basis  of  the  reasoning  contains 
much  beside  it,  past  experience,  information  from  others,  even  general  knowl- 
edge. Conditions  may  arise  when,  even  with  these  additions,  the  basis  on 
which  the  mind  acts  is  so  simple  and  so  little  controverted  that  the  result  is 
spontaneous,  automatic.  In  such  cases,  judicial  administration  receives  the 
statement  without  difficulty,  as  a  matter  of  course.  The  characteristic  conclu- 
sion, however,  presents  so  large  an  element  of  reasoning  and  the  actual  basis  of 
the  mental  processes  are  so  numerous  and  obscure  that  an  adequate  necessity 
mnst  be  shown  for  invading  the  special  province  of  the  jury,  that  of  reasoning 
from  general  propositions  of  experience.  If  this  is  not  done,  the  conclusion  is 
rejected.^ 

1.  3  Chamberlayiie,     Evidence,     §§     22tll-      O'DonneU,  21S  111.  546,  72  N.  E    11.33  (1904) 
-:?«3.  [affirming  judgment  114  III.  App.  345]. 

2.  Chicago   Terminal   Transfer   R.   Co.    v. 
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§§  793-795  Conclusion  from  Observation;  Fact.  612 

In  dealing  with  conclusions,  the  work  is  largely  administrative.  Xo  hard 
and  fast  rule,  so  dear  to  the  heart  of  formal  or  technical  procedure,  can  well  bo 
applied.  The  question  is  one  as  to  the  degree  in  which  the  reasoning  is  simple 
and  the  facts  easily  understood.  The  boixler  line  between  reasoned  inference 
and  fairly  obvious  conclusion  is  one  hazy  and  difficult  to  draw.  The  reasoningr 
is  less  closely  correlated  to  the  phenomena  obsen^ed,  there  is  a  larger  basis  of 
assumed  or  undisclosed  fact,  and  that  is  the  most  which  can  be  said.  In  pro- 
portion, however,  as  the  reasoning  bulks  moi-e  largely  and  the  basis  of  assumed 
or  undisclosed  knowledge  or  experience  grows  wider  and  more  material,  does 
the  hesitancy  of  administration  become  more  acute  against  admitting  state- 
ments which  so  nearly  substitute  the  witness  for  the  jury. 

§  793.  [Conclusions  from  Observation];  Administrative  Eequirements ;  Neces- 
sity.*—  That  which  judicial  administration  views  with  alarm  and  is  slow  to 
accept  is  reasoning.  Not  that  of  judges  or  jurors;  upon  them  it  is  imposed. 
Reasoning  by  witnesses  is  objectionable  because  it  tends  to  supplant  the  jiirv 
to  whose  judgment  the  parties  are  entitled.  Should  it  happen,  therefore,  that 
the  element  of  inference  or  reasoning  is  present  to  an  extent  not  justified  by  any 
administrative  necessity  the  mental  act  will  be  rejected.'*  Witnesses  must  not 
intrude,  by  their  conclusions,  upon  the  special  field  of  the  jury.^  Where  all 
constituent  facts  can  fully  be  placed  before  the  jury,  the  concbigion  of  the  wit- 
ness must  be  rejected,®  no  necessity  for  receiving,  it  having  been  shown. 

§  794.  [Conclusions  from  Observation];  Belevancy;  Preliminary  Detail  of 
Facts.* —  In  connection  with  conclusions,  as  in  other  relations  which  involve 
the  use  of  the  reasoning  faculty  upon  physical  or  psychological  phenomena,  the 
trial  judge  may  well  require  from  the  witness  a  preliminary  detail  of  the  con- 
stituting facts  upon  i-hich  he  grounds  his  opinion.^  By  this  means,  a  ready 
test  is  furnished  for  judging  of  the  opportunities  for  observation  enjoyed  by  him 
and  regarding  his  mental  ability  to  coordinate  these  into  an  act  of  reasoning 
helpful  to  the  jury.  Under  the  administrative  canon  which  secures  to  the 
parties  the  use  of  reason,  the  judge  will  exclude  a  conclusion  where  it  appears 
that  it  could  not  rationally  be  reached  upon  the  facts  enumerated  by  the 
witness.® 

§  796.  Conclusioiis  of  Pact;  When  admitted.io— As  is  abundantlv  illustrated 

3.  3  Chamberlayne,  Evidence,  §§  2294,  7.  3  Chambeiflayne,  Evidence,  §§  221)6- 
2296.  2300. 

4.  M.  S.  Huev  Co.  v.  Rothfeld.  84  N.  Y.  8.  TaUadega  Ins.  Co.  v.  Peacock,  67  Ala. 
Suppl.  883  (1903)  (doing  business  in  the  253  (1880)  ;  Tremaine  v.  Weatherby.  58  Iowa 
«*»^«)  615.  12  X.  VV.  609   (1882);  Jones*  ▼.  Merri- 

5.  Scott  V.  Sovereign  Camp  of  Woodmen  of  mack  River  Lumber  Co.,  31  N.  H.  381  (1855). 
the  World  (Towa  1910),  129  N.  W.  302  (infer-  9.  Gray  v.  Brooklyn  Heights  R.  Co.,  175 
ence  of  suicide).  N.  Y.  448»  67  N.  E.  899  [revening  72  N.  Y. 

e.  City  of  Macon  v.  Humphries,  122  0*.      App.  Div.  424,  76  N.  Y.  Suppl.  20]  (1908). 
800,  50  S.  E.  086  (1905).  10.  3  Chamberlayne    Evidence,    §§    2301- 

2309. 


613 


CoNci-usio;?s  OF  Fact. 


.§  795 


by  the  decisiops^  the  fact  that  a  given  mental  act  osfiime^  the  *  phraseology  ap- 
propriate to  3  conclusipn  is  by  iw>  means  sufficient  to  insure  its  rejection*  Ad- 
ministration locks  not  only  at  the'  appearance  hut  penetrates  through  that  into 
the  reality,  the  essential  nature  of  that  which  it  is  proposed  to  submit  to  the 
tribunal.  It  will  scnitinize,.not  the  form  of  language,  but  the  nature  of  the 
subject  matter  with  which  the  reasoning  deals,  in  what  ways  these  are  related 
to  the  province  of  the  jury  or  of  the  court  and  how  largely  a  matter  of  specula- 
tion or  guess  work  the  so-called  opinion  quoted  is.  Should  the  facts  involved, 
the  observations  made,  be  comparatively  few  and  simple  and  lead,  in  the  judg- 
ment of  all  reasomible  men,  to  but'ofie  necessary- inference,  the  couelnsioii  will 
be  received,*^  whatever  may  be  the  language  in  which  it  is  couched.  It  is,  in 
main,  a  matter  of  fact  and  will  be  so  treated. 

The  witness  will  ordinarily  be  allowed  to  state  his  conclusions  as  to  causa- 
tion, the  cause  and  effect  of  certain  phenomena,*^  and  the  conclusion  presented 
from  ceitain  conditions  will  be  received  where  the  conclusion  is  a  necessarv 
one^*  as  in  case  of  tinanciaP**  or  physical  condition  ^^  or  where  the  witness 
states  that  certain  things  were  necessary.^**  So  the  conclusions  of  the  witness 
as  to  negative  facts  may  be  admitted,^^  and  the  possibility  of  certain  acts  may 
be  shown  where  the  witness  is  qualified  to  give  an  opinion.'**  So  an  odor  may 
be  described  by  comparing  it  with  another  odor.** 


11.  Pierson  v.  lUinois  Cent.  R  Co.,  149 
Mich.  167,  112  N.  W.  923,  14  Detroit  Leg.  N. 
405  { 1907)   (resisted  as  long  as  he  could). 

18b  A  witness  who  was  present  just  before 
a  building  fell,  and  who  had  observed  in- 
dieations  of  the  impending  collapse,  and  ex- 
amined it  immediately  after  its  fall;  could 
testify  as  to  the  physical  cause  thereof.  The 
impression  made  upon  his  mind  at  the  time 
was  in  the  nature  of  a  physical  fact,  he  being 
obviously  unable  to  portray  to  the  jury  all  the 
facts  tending  to  produce  it.  Walker  v. 
Stroenider   (W.  Va.  1910),  67  S.  E.  1087. 

18.  Rearden  v.  St.  Louis  &  S.  F.  Ky.  Co. 
(Mo.  1908),  114  S.  W.  964  (health)  ;  Roberts 
V.  Virginia-Carolina  Chemical  Co.,  84  S.  C. 
283,  66  S.  E.  298  flOOO) ;  Houston  &  T.  C.  R. 
Co.  V.  Haberlin  (Tex.  Civ.  App.  1910),  125 
S.  W.  107  (boiler  appeared  safe). 

14.  Sloan  V.  New  York  Cent.  R.  Co.,  45  N. 
Y.  125   (1871). 

15.  Kimball  v.  Northern  Electric  Co.  (Cal. 
1911),  11,^  Pae.  156;  State  v.  Vanela.  40 
Mont.  326,  106  Pac.  346  (1910)  (very  nerv- 
ous) ;  Gulf,  C.  &  C.  F.  Ry.  Co.  v.  Wafer  (Tex. 
Civ.  App.  1910),  130  S.  W.  712.  Conclusions 
of  fact  are  not  always  inadmissible  and  so 
far  as  they  relate  to  collateral  facts  not  di- 
reetly  in  issue  save  much  delay  and  circum- 


locution. The  same  is  true  of  leading  ques- 
tions. To  refuse  to  permit  a  witness  to  testi- 
fy that  one  appeared  **  frightened  ■'  or  "  in- 
solent -'  has  the  effect  merely  of  shutting 
out  the  testimony  of  all  witnesses  of  these 
conditions  who  have  not  extraordinary  pow- 
ers of  observation  and  description.  Cross- 
evamination  will  in  mo^t  ca«e«  sufficiently 
disclose  what  liasis  the  witn'es^  has  for  his 
conclusion.  Schultz  v.  Frankfort  Marine  Ac- 
cident, etc.,  Co.,  151  Wis.  537.  131)  \.  W. 
386,  43  L.  R.  A.  (X.  S.r  520  (lf)13).  A  wit- 
ness mav  state  that  the  relations  between 
two  men  were  friendlv.    This  is  a  case  where 

• 

mere  descriptive  language  is  inadequate  to 
convey  to  the  jury  the  fact  friendly  relations 
did  exist.  State  v.  Cooley,  19  X.  M.  91,  140 
Pac.  nil,  52  L.  R.  A.    (N.  S.)   230   (1914). 

16.  Gulf,  etc..  R.  Co.  v.  Richards.  S.S  Tex. 
20.3,  18  8.  W.  611  (1892)  (taking  land). 
SchefTer  v.  Anchor  ^lut.  F.  Ins.  Co,  113  Iowa 
6i>2,  85  X.  W.  985  (1001):  Miller  v.  Meade 
Tp.,  128  Mich.  OS.  87  X.  \V.  131    (lOOl). 

17.  State  V.  :vi(Daniel.  .39  Oreg.  161,  65 
Pac.  520  (1901):  Burleson  v.  Reading,  110 
Mich.  512,  68  X.  W.  294  (1896):  Missouri, 
K.  A  T.  Co.  of  Texas  v  Rich  (Tex.  Civ.  App. 
1908),  112  S.  W.  114. 

16.  Lake  Erie,  etc.,  R.  Co.  ▼.  Juday,  19  Tnd. 
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§  786.  [Conclosions  of  Tact];  SnAcienoy.^ — An  obsen^er  who  has  had  sat- 
isfactory opportunities  for  noticing  given  phenomena  *^  and  establishing  for  him- 
self a  capacity  to  blend  them  into  a  helpful  inference,  may  be  permitted  to 
state  his  conclusion  as  to  the  relation  of  sufficiency  which  may  exist  between 
two  things.  Unless  ability  and  opportunity  are  shown  to  combine  in  the  wit- 
ness, his  conclusion  will  be  rejected.*^ 

This  sufficiency  may  be  of  light, ^'  means  to  an  end,^*  opportunity,**  space  *• 
or  time." 

§  797.  [Conclusions  of  Fact];  Bloodhounds  Tracking  Criminal. —  Conclusions 
of  fact  are  sometimes  drawn  even  from  the  action  of  animals  as  in  case  of 
tracking  a  criminal  by  bloodhounds.  The  weight  of  authority  seems  to  be  in 
favor  of  the  admissibility  of  such  evidence  **  though  there  is  a  very  respect- 
able minority  holding  to  what  seems  the  sounder  view.*®  The  evidence  is  not 
only  very  dangerous  on  account  of  the  superstitious  weight  given  to  it  by  many 
^  jurymen  but  also  on  account  of  the  impossibility  of  testing  the  dog.  It  is  im- 
possible to  cross-examine  the  dog  and  ascertain  just  what  caused  him  to  take 
the  course  he  did  and  just  how  sure  he  felt  of  the  correctness  of  his  action, 
how  many  mistakes  he  had  made  in  the  past,  whether  he  felt  ^ny  bias  towards 
the  person  he  tracked,  whether  he  knew  him  before  and  whether  he  tracked 
him  with  the  hope  of  receiving  a  bone  or  of  avenging  past  insults  and  whether 
he  was  surprised  at  the  result  of  his  following  certain  smells.  There  is  no 
way  of  putting  in  evidence  the  workings  of  what  is  called  the  brain  of  the  dog. 

The  jurisdictions  which  receive  this  evidence  do  attempt  to  safeguard  it 


App.  436,  49  X  E.  S43  (189S)  ;  Aidt  v.  State, 
2  Ohio  Cir.  Ct.  18,  1  Ohio  Cir.  Dec.  337 
(1886)  :  Bluman  v.  State,  33  Tex.  Cr.  43,  21 
8.  W.  1027,  26  S.  W   75  (1803). 

19.  On  an  issue  as  to  whether  a  person  had 
been  poisoned  a  witness  may  be  asked  whether 
certain  medicine  given  her  had  an  odor  like 
a  certain  poisonous  preparation.  An  odor 
can  only  lie  descriljed  ordinarily  by  compari- 
son with  Home  familiar  odor.  State  v.  Buck, 
88  Kan.  114,  127  Pac  631,  42  U  R.  A.  (N. 
S.)   854  (1012). 

20.  3  Chamber layne,  Evidence,  §§  2310- 
23ir>. 

21.  Chamljerlain  v.  Piatt,  68  Conn.  126, 
35  Atl.  780  (1806). 

22.  Chaml)erlain  v.  Piatt,  68  Conn.  126.  35. 
Atl.  780  (1806). 

23.  Chaml»erlain  v.  Piatt,  68  Con.  126,  35 
Atl.  780  (1806)  ;  Colorado  Mortg.,  etc.  Co.  v. 
Rees,  21  Colo.  435,  42  Pac.  42  (1895). 

24.  ( hamherlain  v.  Piatt,  68  Conn.  126,  35 
Atl.  7><0   (1806). 

25.  Montague  v.  .Chicago  .Consol.  Tractipn 
Co.,  150  III    App.  288  (1909). 


26.  Kansas  City,  etc.,  R.  Co.  ▼.  Lackey,  114 
Ala.  152,  21  So.  444  ( 1896) ;  Brunker  v.  Cun- 
mins,  133  Ind.  443,  32  N.  £.  732  (1892). 

27.  McCrohan  v.  Davison,  187  Mass.  466, 
73  N.  E.  553  ( 1005)   (cross  the  street) . 

28.  McDonald  v.  State,  165  AU.  85  (1910) ; 
Padgett  V.  State,  125  Ark.  471  (1016)  ;  Davis 
V.  State,  46  Fla.  137  (1903) ;  Harris  r.  State, 
17  Ga.  App.  723  (1016) ;  State  v.  Adams,  85 
Kan.  435  (1911);  Pedigo  v.  Commonwealth, 
103  Ky.  41  (1808) ;  Carter  v.  State,  106  Miss. 
.507  (1014);  SUte  v.  Rasco.  230  Mo.  535 
noi2)s  State  v,  Dickerson,  77  Ohio  St.  34 
(1007):  Stale  v.  Wiggins,  171  X.  Car.  813 
(1016):  Commonwealth  v.  Hoffman,  52  Pa 
Super.  Ct.  272  (1013):  State  v  Brown,  103 
S.  Car.  437,  88  S.  K.  21.  L.  R.  A.  1916  B  1295 
(1016) ;  Parker  v.  State,  46  Tex.  Cr.  R.  461 
(1004). 

29.  People  v.  Pfanschmidt,  262  TU.  411, 
11)4  N.  E.  804  (1014):  Ruse  v.  RUte  (Ind 
1917),  115  N.  E.  778,  L.  R.  A.  1917  E  726; 
Brott  F.  State,  70  Neb.  395  (1903). 
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by  rcqfuiring  that  it  be  shown  that  the  dogs  have  been  trained  and  are  experi- 
enced in  trailing  human  beings  and  were  started  on  a  tx*ail  at  a  point  where 
the  guilty  party  had  been.  *  The  surrounding  circumstances  may  also  be 
shown  including  weather  conditions  and  the  time  elapsed. 

In  all  the  cases  where  it  was  admitted  it  was  corroborated  by  other  evidence 
and  in  one  case  it  was  held  that  such  corroboration  was  necessary.^*' 

§  798.  [ConcluBions  of  Fact];  Utility.^ ^ — A  witness  of  sufiBcient  experience 
and  observation  may  state  his  conclusion  as  to  the  usefulness  of  certain  things 
presented  to  his  attention.  Thus,  he  may  give  his  opinion  as  to  whether  certain 
supplies  are  or  are  not  useful  to  a  township.'^^ 

§  799.  [Conclusions  of  Pact] ;  Yolundnoiu  Data.^^ —  A  unique  forensic  situa- 
tion in  which  the  summary  or  conclusion  of  a  witness  customarily  is  received 
is  where  a  veiy  large  number  of  entries,'^  records  or  separate  documents  of 
any  sort  or  kind  ^  are  submitted.  Under  such  circumstances^  a  competent 
witness  is  permitted  to  state,  from  his  obsen-ation  and  examination,  his  conclu- 
sion as  to  what  the  papers  show.  For  the  expediting  of  trials  a  presiding 
judge  may  well  be  justified  in  economizing  the  court's  time  by  receiving  the 
conclusion  of  the  witness.** 

§  800.  [Conolutions  of  Pact];  When  rejected;  Conduct.^^ —  In  many,  perhaps 
most,  instances  of  conclusions  of  fact,  the  reasoning  is  rejected  as  obnoxious 
to  the  rule  excluding  opinion  evidence.  More  specifically,  the  objection  may 
be  that  the  basis  of  the  reasoning  is  not  disclosed,  that  it  tends  to  substitute  the 
witness  for  the  jur^-  *®  or  in  some  other  way  to  evade  the  province  of  the  latter. 
Thus,  a  statement  by  a  witness  that  a  given  person  is  professionally  skilful 
may  be  one  which  the  judge  is  well  warranted  in  withdrawing  from  the  con- 
sideration of  the  jury.^*     The  conclusion  also  that  certain  conduct  is  **  pru- 

30.  The    fact    that    trained     bloodhounds  over  the  same  ground  and  the  court  suggest 

trailed  from  the  scene  of  the  crime  to  the  that  it  is  highly  speculative  whether  the  dog 

accused  may  be  a  circumstance  to  be  consid-  was  following  the  old  trail  or  some  more  re- 

ered   in  connection  with   other  evidence  but  cent  tracks. 

alone  and  unsupported  it  is  insuflficient,  but  31.  3  Chamberlayne,  fNidence.  §  2316. 
there  must  be  other  and  human  testimony  to  33.  Litten    v.    Wright   School   Tp.,    1    Tnd. 
convict.     Carter  v.  State,   106  Miss.  506,  64  App.  92,  27  X.  E.  329  (1891)    (township  sup- 
So    215,  50  L.  R.   A.    (N.   S.)    1112    (1914).  plies). 

In  People  v.  Whitloc'k,  171  X.  Y.  Suppl.  109  33.  3  Chamberlayne.  Evidence,  §  2317. 

(1918),  the  court  assumes  that  under  proper  34.  Von    Sachs    v     Kretx,    72    N.    Y.    548 

conditions   such   evidence   is  admissible  but  (lfi7«). 

hold  that  it  is  not  enough  to  show  that  the  35.  Boston  &  \V.  R.  Co.  v.  Dana,  1  Gray  83, 

dofr  was  a  German  police  dog  which  had  been  89.  104   (1854)    (sales  of  tickets). 

trained  to  track  his  master  by  smelling  of  36.  Rollins  v.  Board,  33  C.  C.  A.   181,  90 

his    handkerchief    and    for    exhibition    per-  Fed   575  (1898). 

formances  as  this  does  not  show  that  the  dog  37.  3  Chamberlayne,  Evidence,  §  2318. 

had   had  any  experience  in  tracking  stran-  38.  Churchill  v.  ,Tackson,  1.32  Ga.  666,  64 

gera.     In  this  case  there  had  been  two  rains  S.  K    691    (1909)    (proper  person  to  raise  a 

since  the  crime  before  the  dog  went  over  the  child). 

trail  and  many  other  persons  had  since  been  39.  Hoener   v.   Koch,   84   111.   408    (1877) 
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deut '"  may  so  clearly  invade  the. right  of  the  jury  to  reason  with  regard  to  facts 
which  they  are  capable  of  understanding  as. to^ warrant  its  rejection.***  Wit- 
nesses should  not  be  permitted  to  testify  that  one  party  or  the  other  is  an 
unfit  and  improper  person  to  serve  as  guardian  as  this  is  opinion  evidence  based 
on  facts  which  should  be  submitted  to  the  court/ ^ 

§  801.  [Conclusions  of  Fact] ;  Inferences.^'- —  Under  the  administrative  canon 
wlii^h  protects  the  province  of  the  jury  fix>m  reasuuing  by  witnesses,  a  fact  in 
issue  or  one  material  thereto  does  not  constitute  the  proper  .subject  of  a  con- 
elusion.  This  may  be  the  case  with  inferences  as  to.  the  necessity  of  certain 
ciniduct,*^  or  the  possibility  of  certain  results  **  or  probability  *^  or  the  suf- 
ficiency of  certain  things  for  a  given  end."**  ,^ 

"  ' '.  ' 

§  802.  [Condiuions  of  Fact] ;  Suppositions.*^ —  The  propriety  of  rejecting  a 
mei'e  supposition  is,  in  most  cases,  obvious.  The  jury  can  never  safely  be 
allowed  to  wander  far  from  actuality^  true  existence  has  disclosed  in  the  reahu 
of  matter  or  in  that  of  mind.  Speculation  or  conjecture  is,  therefore,  to  be 
excluded  upon  detection.  As  a  rule,  a  witness  will  not  be  allowed  to  state  his 
conclu!>iou  as  to  what  would  have  taken  place  if  a  certain  thing  which  actually 
occurred  had  not  bappeued,^^  or  what  he  supposes  would  have  been  the  result 
if  an  event  had  come  into  bejng  which,  in  iact,  failed  to.***  -Should  the  con- 
clusion, however,  be  a  simple  and  necessary  one.  dependent  upon  well  known 
physical  laws  or  obvious  and  controlling  motives  of  human  conduct,  the  ele- 
ment  of  conjecture  may  be  present  in  such  slight  proportions  as  to  warrant  the 
reception  of  the  act  of  reasoning.^ 

(malpractice):    AVoeckner    v.    Erie    Electric         46.  May  v.  Breualg.  120  X.  Y.  Suppl.  98 

Motor  Co.,  187  Pa.  St.  206,  41  Atl.  28  (1898)       (1909)    (expected  profits). 

(motorman).  46.  Bohr  v.  Xeuenschwangder,  120  Ind.  449, 

40.  Card  v  Columbia  Tp.,  191  Pa.  8t   254,  '  22  X    E.  416   (1889)    (drain  land). 

4:J  Atl.  iM7  (IS9iU  47.  3  Chamberlayne,  Evidence,  §  2324. 

41.  Milner  v.  Ciitlir..  143  Qa*  816^  85  S.  £.  48.  Kochmann  v.  Baumeister,  73  S.  Y 
104.>,  L.  \\.  A.  1010  U  977  (19Io).  Churchill  App.  Div.  309,  76  X  Y.  Suppl.  769  (1902) 
V.  .lack-ioii,  132  C2a.  (>66.  64  S.  K.  691,  49  ( how  man y  goods  a  salesman  would  have  sold 
L.  R.  A.   ^X.  S)   875   (1909).  .if  he  had  not  been  discharged).     Cogdell  v. 

42.  ^  C  hamberlayne.  Evidence,  §§  25(19-  Wilmington,  etc..  R.  Co.,  130  X.  C.  313.  41 
2323.  S.  E.  .541    (1902)    (persons  could  have  stood 

43.  Illinois  Southern  Ry  Co.  v.  Hayner^  22.5  on  a  platform  if  it.  ha(i  not  been  unsound). 
Ill  613,  SO  X.  E.  316  (1907)  (condition  at  .49.  People  v.  Rodawald,  177  X  Y  408.  70 
crossin<;)  X.  E.   1    (1904)    (known  that  a  person  had 

44.  Peek  v.  New  York  Cent.,  et^.,  R.  Co.,  been  in  prison) 

165  N.  Y.  847,  ^9  N.  G.  206  (19Q1)    (set  6res  50.  Howland  v.  Oakland  Consol.  St.  R.  Co. 

b7  sparks).  115  Cal.  487,  47  Pac.  255  (1896). 


I      ■  •       I 


1  '  • 


<  • 


:^M 


CHAPTER  X; 

CONCLUSIONS  FROM  OBSERVATION;  LAW. 

J   '■  ;  ••.  ••  • 

Conclusions  of  law,  803. 
legal  reasoning,  804. 

whien  admitted,  SOb.  '' '  -        ^ 

intrusion  upon  the  function  of  the  court,  806. 
when  conclusion  is  received,  807. 

§  803.  Conclusions  of  Law.^ —  If  the  conclusion  of  fact,  considered  in  the  last 
chapter,  be  obnoxious  to  judicial  administration  as  inconsistent  with  the  right 
of  a  party,  to  have  the  reasoning  of  a  jury  rather  than  that  of  a  witness  applied 
to  the  facts  of  hia  case,  the  conclusion  of  law  is  still  more  objectionable.^  In 
ease  of  the  latter,  the  witness  is  asked  to  take  a  further  step,  far  into  the  center, 
as  it  were,  of  the  jury's  iposition.  He  is  called  upon  to  apply  the  rule  of  law 
to  the  facts  of  the  case.  More  than  this,  the  witness  takes  it  upon  hikn^If  to 
detelrmine  what  the  rule  of  law  actually  is.  Here  is-  an  invasion  of  the  prov- 
ince of  the  presiding  judge. 

For  these  sufficient  reasons,  that  it  usurps  the  functions  both  of  the  jury  and 
of  the  judge,  a  conclusion  of  law,  when  these  two  considerations  are,  or  either 
of  them  is,  operative,  should  be  rejected.^ 

§  804.  [Conclusions  of  Law] ;  Legal  Eeasoning.'* —  Whatever  may  be  the  pro- 
priety, in  a  juridical  sense  of  permitting,  and,  indeed,  requiring,  the  jury  to  do 
legal  reasoning,  a  question  upon  which  certain  observations  are  elsewhere  made, 
the  right  of  a  party  litigant,  in  most  cases,  to  insist  that  the  jury  should  apply 
the  ride  of  law  to  the  constituent  fapts  is  unquestionable.  Against  this  prin- 
ciple of  judicial  administration,  protecting  the  party  in  his  right  to  a  jury 
trial,  the  conclusion  of  law  seriously  offends,  in  proportion  to  the  amount  of 
legal  reasoning  which  it  involves.  This  may  be  slight,  the  statement,  in 
essence,  being  merely  a  convenient  method  of  announcing  a  fact.  On  the  other 
hand,  the  right  of  a  proponent  to  prove  his  case  may  require  that  a  conclusion 

1.  3  Chamber layne.  Evidence,  §  2325.  where  the  latter  involves  a  ini\ed  question  of 

2.  Where  the  only  effect  of  testimony  law  and  fact.  Houston  A  T  C.  R.  Co.  v. 
sought  to  be  adduced  18  to  elicit  the  witnesH*  Roberts  (Tex  1908),  108  S  \V.  808. 
opinion  on  a  question  of  law  and  not  of  fact,  8.  Trenton  Potteries  Co.  v.  Title  C^iiarantee. 
it  should  be  excluded.'  Connor  v.  Hodges,  7  etc.,  Co.,  17«  N.  Y.  65,  68  N.  E.  732  i}*M):^\ 
Ga  App.  153,  66  S.E.  546  (1909).  That  a  (what  ought  to  have  been  done  in  issuing;  an 
witness  may  possess  greater  knowledge  as  to  inaurance  policy). 

the  existence  of  facts  entering  into  an  inquiry         4.  3  Chamberlayne,    Evidenoe^    )§    2326- 
than  the  Jury  would  be  supposed  to  have,      2328. 
does  not  render   hi?   oonclusion'  admissible 
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of  law  on  the  part  of  a  witness  be  received.  Where  such  is  the  case,  the  court, 
alert  to  protect  the  rights  of  the  opponent  to  the  reasoning  of  the  jury,  will  re- 
quire that  the  former  establish  to  its  satisfaction  a  forensic  necessity  which 
shall  justify  the  reception  of  evidence  so  fraught  with  possible  mischief  to 
the  opposing  interest. 

A  negative  fact  embodies  less  of  legal  reasoning  than  a  positive  one  and  will 
be  more  readily  received  ^  but  a  psychological  fact  will  be  excluded  in  most 
cases  like  a  physical  fact.*^ 

§  805.  [Conclusions  of  Law] ;  When  admitted.^ —  The  rules  of  evidence  can- 
not be  safely  extended  so  far  as  to  exclude  every  question  to  which  the  answer 
might  possibly  involve  a  matter  of  law.  Conclusions  of  law  are  frequently 
admitted.^  Administrative  considei^ations  or  the  absence  of  administrative  ob- 
jections may  warrant  their  reception. 

The  existence  of  agency  may  be  a  mere  statement  of  fact  and  hence  admid- 
sible^  and  questions  of  damages  may  involve  so  many  complicated  elements 
that  primary  evidence  cannot  be  laid  before  the  jury  ^^  especially  where  the 
legal  rule  for  assessing  damages  is  simple.  ^^  So  conclusions  as  to  indebted- 
ness are  often  received  in  complicated  cases  ^^  and  the  same  result  is  often 
reached  in  questions  of  ownership  ^^  or  possession.  ^^ 

But  where  the  question  is  largely  a  matter  of  law  as  often  in  cases  of 


5.  Sewell  v.  Chicago  Terminal  Transfer-  R. 
Co..  177  111.  »3,  .V2  X.  E.  302  (1898);  Beck 
V.  Pennsylvania,  Poughkeepsie  &  Boston  R. 
Co.,  148  Pa.  St.  271,  23  Atl.  900,  33  Am.  St. 
Rep.  822  (1892)  statement  that  was  no  in- 
jury to  property. 

6.  Binkley  v.  State  (Tex.  Cr.  App.  1907), 
100   S.    \V.    780. 

7.  3  Chamlierlayne,  Evidence,  §§  232^ 
2360. 

8.  Spencer  v.  Xew  York,  etc.,  R.  Co.,  62 
Conn.  242,  25  Atl  350  (1892)  (way  of  ne- 
cessity). Knight  V  Knight.  178  111.  553,  58 
X.  E.  306  (1899)  ("control");  Paul  v. 
Conwell,  51  111  App.  582  (1893)  (was  super- 
intendent) . 

9.  Clark  v  Hoffman,  128  Til.  App.  422 
( 1 906 )   ( concerning  a  partnership ) . 

10.  Bee  Pub.  Co.  v.  World  Pub.  Co.,  59 
Xebr.  713.  82  X.  W.  28  (1900) ;  Lazarus  v. 
Ludwig,  45  X.  Y.  App.  Div  486,  61  N.  Y. 
Suppl.  365  (1899). 

Benefits. —  The  same  administrative  prin- 
ciples are  applied  by  the  f!Ourt  to  proof,  in 
mitigation  of  damages,  of*  benefits  received. 
Should  the  minute  and  complicated  phenom- 
ena observed  by  the  witness  evade  effective 
statement  in  detail,  they  may  be  given  by  him 
in  the  secondary  form  of  his  conclusion  in  re- 


gard to  them.  Hayes  v.  Ottawa,  etc.,  R.  Co., 
54  111.  373  (1870)   (depot  near  land). 

11.  Blaney  v.  Salem,  160  Mass.  303,  35  X. 
E.  858  (1894). 

la.  Owen  V.  McDermott  (Ala.  1906),  41  So. 
730;  Richards  v.  Herald  Shoe  Co.  (Ala.  1905), 
39  So.  615;  Harrison  Granite  Co.  v.  Penn- 
sylvania R.  Co.,  145  Mich.  712,  108  X.  W. 
1081,  13  Detroit  Leg.  N.  631  ( 1906).  It  may 
be  a  necessary  and  obvious  fact.  Shrimpton 
V.  Brice,  109  Ala.  640.  20  So.  10  (1S96): 
Plank  V.  Indiana  Mut.  Bldg.,  etc.,  Assoc.,  28 
Ind.  App.  259,  62  N.  E.  652  ( 1002 ) ;  Stude- 
baker  Bros.  Mfg.  Co.  v.  Endon,  50  La.  Ann. 
674,  23  So.  872  (1898);  Greene  v.  Tally, 
.39  S.  C.  338,  17  S.  E.  779  (1893) ;  Miller  v. 
George,  30  6.  C.  526,  9  S.  E.  669  (1889). 

CoUeotlTe  faoti. —  That  a  given  person 
**  owed  "  another  may  be  merely  a  collective 
fact.  Owen  v.  McDermott  -(Ala.  1906),  41 
So.  730. 

18.  Bunke  v.  Xew  York  Telephone  Co .  188 
N.'Y.  600,  81  X.  E  1161  (1907).  afflrminy 
judgment  97  X.  Y.  Suppl.  66,  110  App  Div. 
241  (1905),  which  affirmed  judgment  91  X. 
Y   Suppl.  3190  (1904)    (wires). 

14.  Knight  v  Knight,  178  Til.  553.  .«?3  N.  E. 
306  (1899) ;  Fisher  v.  Bennehoff,  121  HI.  426, 
18  N.  E..  150  (1887). 
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§  806 


agency  ^*  or  damages  ^*  for  personal  injury  ^^  or  breach  of  contract  ^®  or  the 
fact  of  indebtedness  ^*  or  the  fact  of  justification  for  conduct^^  or  the  legal 
effect  of  transactions ^2^  or  the  existencjB  of  l^al  rights  ^  or  liability  ^^  or  neg- 
ligence,^** ownership,^^  possession  ''^"  or  relations  between  parties  ^^  the  conclu- 
sions of  law  of  the  witness  are  properly  rejected. 

§  806.  [CobjcIuuoiui  of  Law] ;  Intmsion  upon  the  Function  of  the  Court.^ —  A 
witness  will  not  be  permitted  to  intrude  his  conclusion  into  the  province  of  the 
court. ^®  A  judicial  trial  involves,  in  its  very  nature,  the  unimpaii'ed  perform- 
ance by  the  presiding  judge  of  the  functions  of  his  office.  Therefore,  a  wit- 
ness will  not  ordinarily  be  permitted  to  apply  a  legal  standaid  or  rule  of  law 
or  practice  to  the  facts  which  he  details  and  then  state  the  eonclusion  to  which 
he  arrives. ^^  Such  a  process  .is  administratively  objectionable,  because  it 
covers  a  double  danger.  ( 1 )  The  witness  may  be  employing  facts-  as  part  of 
his  reasoning  which  are  known  only  to  himself  and  not  even  consciously  to 
him.  (2)  The  rule  of  law  is  to  be  announced  by  the  judge  and  applied  by  him 
or  by  the  jury  according  to  the  situation  of  the  case.  To  this  orderly  exercise 
of  functions,  the  parties  litigant  are  entitled.     Hence  a  witness  will  not  be 


19.  Beaucage  v.  Mercer,  206  Masa.  492,  92 
X.  £.  774  nOlO)  ;  Rice  v.  James,  193  Mass. 
458,  79  N.  E.  807  (1907)  (recognized  and  au- 
thorized agent). 

16.  Bragan  v.  Birmingham  Ry.,  Light  & 
Pover  Co.  (Ala.  1909),  51  So.  30  (consequen- 
tial damages) ;  Central  of  Georgia  By.  Co.  v. 
Keyton  (Ala.  1906),  41  So.  918;  St.  Lopis, 
etc.,  R.  Co.  V.  Hall,  71  Ark.  302,  74  S.  W. 
293  (1903)  (fire);  Parish  v.  Baird,  160 
N.  Y.  302,  64  N.  E.  724  (1899);  Wilson  v. 
Southern  R.  Co.,  65  8.  C.  421,  43  S.  £.  964 
11903)    (ftrc). 

17.  Whipple  V.  Rich,  180  Mass.  477,  63  N. 
E.  5  (1902). 

18.  Profits. —  A  witness  should  not  be  per- 
mitted to  testify  as  to  what  would  have  been 
plaintiffs'  profits  if  they  had  been  allowed  to 
perform  a  contract.  This  is  a  mere  conclu- 
sion. He  should  be  confined  to  a  statement 
of  fact  showing  what  it  would  cost  to  do  the 
work.  Hardaway  Wright  Co.  v.  Bradley 
Bros.  (Ala.  1900),  51  So.  21. 

19.  Campbell,  etc.,  Ck>.  v.  Ross,  187  111.  553 
.58  N".  E.  506  (1900);  Hollst  v.  Bruse,  69 
111.  App 

80.  State  v.  Babcock,  25  R.  I.  224,  55  Atl. 
685  (1903) 

21.  Boyd  V.  New  Yoirk  Security,  etc.,  Co., 
176  \.  Y  666,  613,  68  N.  E.  1114  (1903) 
(^'know  of  any  lien  given  by  you  to  any 
odbv'*  on  a  certain  fund). 

iB.  Chicago,  etc.,  R.  Co.  ▼.  Kuckkuck,  197 


111.  304,  64  K.  £.  358  (1902)  (enter  rail- 
road premises). 

28.  Quincy  Gas,  etc.,  Co.  v.  Bauman,  104 
111.  App.  600,  affirmed  in  203  111.  205,  67  N. 
E.  807  (1902);  Sheldon  v.  Bigelow,  118  Iowa 
586,  92  N  W.  701  (1902);  Sisson  v.  Yost, 
12  N.  Y.  Suppl.  373  (1890);  Berryhill  v. 
McKee,  1  Humphr.  (Tenn.)  31   (1839). 

M.  State  v.  Campbell,  82  Conn.  671,  74  Atl. 
927   (1910). 

S6.  Hamilton  v.  Smith,  74  Conn.  374,  50 
Atl.  884    (1902)    (boundaries). 

86.  Arents  v.  Long  Island  R.  Co.,  156  N.  Y. 
1,  50  N.  £.  422  (1898). 

97.  Boye  v.  Andrews  (Cal.  App.  1909)  102 
Pac.  551    (''confidential  relation"). 

28.  3  Chamberlayne,  Evidence,  §§  2361- 
2365. 

29.  Lightman  Bros,  k  Goldstein  v.  Epstein 
(Ala.  1909),  51  So.  164  (reasonable  price); 
People  V.  Newton,  11  Cal.  App  762,  106  Pac, 
247  ( 1909)  (officer's  opinion  as  to  his  duty) ; 
Hirch  &  Co.  v.  Beverly,  125  Ga.  657,  54  S.  E. 
678  (1906)   (lien). 

80.  Evans  v.  Dickey,  117  111.  291,  7  N.  E. 
263  (1886)  (employment):  Gall  v.  Dicky, 
91  Iowa  126,  58  N.  W.  1075  (1894)  (forfeit- 
ure) ;  Western  Nat.  Bank  v.  Flannagan.  14 
Misc.  317,  35  N.  Y.  Suppl.  84S  n895)  (au- 
thority) :  Dean  v.  Fuller.  40  Pn.  Pt.  474 
(1861)  (undue  influence >:  Elrod  v.  Alexan- 
der, 4  Heisk,  342  (1871)    (contraband). 


§    807  CoNCLl'SION    FROM    OBSERVATION;    J.AW  620 

aUowed  to  state  the  legal  effect  of  documents ^^  or  of  spoken  language'^  or  the 
meaning  of  contracts.^ 

§  807.  [Conclusions  of  Law] ;  When  Conclusion  is  received.^^ —  Rejection  of 
the  conclusion  of  a  witness  as  to  the  meaning  of  an  oral  contract  is  not  a  nece:*- 
sary  outcome  of  the  administrative  situation.  Should  the  element  of  reasoning 
involved  be  slight,  the  inference  one  about  which  reascmable  men  cmild  not 
well  differ  in  opinion,  the  conclusion  of  a  witness  may  amount  mer^y  to  a 
shorthand  statement  of  a  fact,  the  constituents  of  which  are  obvious.  Under 
the^c  cii*cumstances,  especially  where  the  fact  inferred  is  not  intimately  con- 
nected with  the  province  of  the  jury,  the  conclusion  may  be  received.** 

ruder  recognized  conditions,  the  understanding  of  a  witness  as  to  the  effect 
of  spoken  language  will  be  received.  The  evid^ice  is,  of  course,  admissible 
in  the  absence  of  objection.*''®  Even  where  the  opponent  contends  that  the 
conclusion  is  inadmissible,  it  may  still  be  admitted.  . 

JJiit  the  meaning  of  ordinary  English  words  is  a  matter  of  common  knowledge 
conoorniug  which  evidence  will  be  rejected*^  and  so  of  figures^®  or  phrases *• 
unless  they  are  technical.**^ 

31.  Haiikin  v.  Sharpies,  206  111.  301,  69  K.  *  36.  Carlisle  v.  Humes,  111  Ala.  672,  20  So. 
£.  0  (llKia)    (sufficiency  of  a  patent  lioenfte).  462   (1896). 

32.  Brown  v.  Carson,  132  Mo.  App.  371,  HI  37.  National  Fire  Ins.  Co.  v.  Hanberg,  215 
S.  \V.  1181  (1908)  (certain  persons  "admit-  IH.  378,  74  N.  E.  377  (1905)  ("net  re- 
ted").  ceipts"). 

33.  Freeman  v.  Macon  Exch.  Bank,  87  Ga.  88.  Harris  v.  Ansonia,  73  Conn.  359,  47 
46,    13   S.   E.    160    (1891)     (indorsement   on  Atl.  672  (1900). 

note).  89.  Lawrence  v.  Thompson,  26  N.  Y.  App. 

84.  3  C'hamlterlayne,    Evidence,    §§    2366-  Div.  308,  49  N.  Y.  Suppl.  839  (1898). 

2370.  40.  Richard  P.  Baer  A  Co.  v.  Mobile  Cooper- 

35.  I.07ier  v.  Graves,  91  Iowa  482,  59  K.V^.  age  &  r>x  Mfg.  Co.  (Ala.  1909),  49  So.  921 

285   (1894)  ;  Frost  v.  Benedict.  21  Barb.   (N.  (''mill  culls,"  ''ahipping  culls") :  Garrity  ▼. 

Y.)  247  (1856) ;  Ives  v.  Newbem  Lumber  Co.,  Cstli*  ic  Order  of  Foresters,  148  111.  App.  180 

61  S.  E.  70  (1908).  (lltnO),  judgment  affirmed  243  111.  411,  90 

X.  E.  763   (1910). 


CHAPTER  XXXIV. 

JUiXiMEMS  OF  EXPERTS. 

Judgments,  808.  ' 

an  obvious  administrafive  dangeY  —  field  of  the  expert,  809. 
admissibility  a  queslion  of  administration,  810. 
iliustraiire  instances  of  jvdyments,  811. 

medicine,  812. 

mining  matters,  813. 

railroad  mailers,  814. 

trolley  and  street  railways,  815. 

§  808.  Jadgments.^ —  In  passing  from  Conclusions  to  Judgments  a  signifi- 
cant change  occurs.  The  series  of  progressive  mental  operation,  which  has 
been  considered  in  its  administrative  relation  to  the  so-called  ^*  opinion  evi- 
dence rule,"  Inference,  Conclusion,  Judgment,  has  witnessed  the  gradual  in- 
\1jlution  of  the  element  of  Reasoning.  As  the  witness  has  been  permitted  to 
do  more  and  more  of  this,  the  jury  have  done  correspondingly  less.  At  the 
same  time,  pari,  passu,  the  proportion  of  the  element  of  observation,  intuitive 
action  of  the  mind  upon  the  presentaticm  of  sense  perception,  has  steadilv  di- 
minished. Controlling  in  the  intuitive  inference,  somewhat  less  so  in  the 
reasoned  one,  the  influence  of  Observation  has  been  brought  to  the  vanishing 
point  in  case  of  the  Conclusion.  As  the  field  of  the  Expert.  Judgment,  is 
rea.ched.  Observation  entirely  disappears.  The  expert  observes  nothing.  His 
proper  w'ork  is  that  of  pure  reasoning.  Taking  the  facts  as  obsei-ved  bv  other 
witnesses  and  enumerated  by  them,  it  is  his  function  to  present  to  the  jury 
the^  proper  conclusion  which  they  indicate.  To  the  jury  themselves  is  re- 
served the  question  of  credibility,  whether  the  facts  detailed  to  the  expert  in 
the  form  of  a  so-called  hypothetical  question  actually  exist. 

Criminal  cases, —  The  law  is  the  same  in  criminal  ^  as  in  civil  cases. 

§  809.  [Judgments] ;  An  Obyious  Administrative  Danger  —  Field  of  the  Ex- 
pert.'*—  The  plain  administrative  objection  to  employing  the  expert  is  that  his 
reasoning  has  a  tendency  to  supplant  that  of  the  jury.  Each  litigant  is  en- 
titled to  insist  not  only  that  reason  should  be  applied  to  the  facts  of  his  case, 
but  also  that  the  application  be  made  by  the  jury,  so  far  as  the  latter  are  com- 

1.  3  aiamberUtyne,  Evidence,  §  2^71.  3.  State  v.  Webb,  18  UUh  441,  56  Pac.  15P 

2.  Nunes  v.  Perry.  11.3  .Maas.  274  (1873);       (18ftft). 

Com.  T.  Williams,  105  Maaa.  62  (1870).  4.  3  Chamberlayne,     Evidence,     §§     2372- 

2374. 
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petent  for  the  work.  The  clear  danger  that  a  trial  by  jury  may  become  one 
by  experts  is  regarded  with  apprehension  by  judicial  administration.  A  clear 
warrant  will  be  required  at  the  hands  of  the  proponent  for  receiving  such  testi- 
mony. In  general,  this  is  found  in  the  technical  nature  of  the  reasoniiig 
which  is  demanded  of  the  witness.  A  tsounttrmiltng  advantage,  as  compared 
with  the  judicial  use  of  conclusion,  is  to  be  placed  to  the  credit  of  judgment. 
An  expert  may  be  said  to  be  a  skilled  witness  who  testifies  upon  the  basis  of 
assumed  facts  stated  in  a  hypothetical  question.  The  definition  is  confessedly 
arbitrary,  intended  to  segregate  witnesses  who  testify  fi^m  assumed  facts  as  a 
class  \q'  themselves. 

§  810.  Admissibility  a  Question  of  Administration.^^ —  Whether  any  subject  is 
so  far  a  matter  of  science,  art  or  trade,  as  to  afford  reasonable  gi'ound  for  be- 
lief that  the  jury  will  be  aided  by  the  opinion  of  an  expert  is  a  preliminary 
question  for  the  trial  judge.  Within  limits  prescribed  by  reason,  the  admis- 
sibility of  the  judgments  of  experts  is  a  matter  of  administration.  Practically, 
this  is  equivalent  to  saying  that  no  uniform  rule  can  be  laid  down  upon  the 
subject. 

The  expert  witness  was  originally  called  in  by  the  presiding  judge  to  assist 
him  *  and  the  court  still  has  wide  control  over  the  number  and  use  of  experts. 

An  adequate  forensic  necessity  must  be  found  for  the  introduction  of  the 
expert  to  assist  the  reasoning  powers  of  the  jury,^  and  the  testimony  must  be 
relevant  both  objectively  and  subjectively.®  He  must  have  adequate  knowledge 
and  suitably  trained  reasoning  powers  ^  and  he  must  do  more  than  hazard  a 
mere  conjecture  ^^  as  in  case  of  claims  of  speculative  damages.*^  He  may 
augment  the  force  of  his  opinions  by  stating  his  reasons  for  them.*^ 

§  811.  niustratiye  Instances  of  Judgments.^^ —  Among  the  various  instances 
of  expert  testimony  it  may  be  expedient  to  take  up  for  consideration  certain 
ones  which  occur  most  frequently  in  practice  or  tend  most  strongly  to  illus- 
trate the  methods  of  judicial  administration  in   dealing  with   the  subject 


6.  3  Chamberlayne,  Evidence,  §§  2375- 
23Sla. 

6.  Buller  v.  Crips,  6  Mod.  30  (1708). 

7.  *'  In  matters  of  science  no  other  witness 
can  be  called."  Falkes  v.  Chadd,  3  Dougl. 
167,26E.  C.  L.  Ill  (1782).. 

8.  Turner  v.  Cocheco  Mfg.  Co.  (N.  H.  1910) 
77  Atl.  009. 

0.  Mere  casual  observation,  superficial  read- 
ing or  slight  oral  instruction  is  insufficient 
to  render  one  competent  as  an  expert  witness 
on  a  particular  subject.  Conley  v.  Portland 
Gaslight  Co.,  99  Me.  67»  68  Atl.  61  (1904). 

10.  rdaho.^KeWj  v.  Penranlt,  6  Ida.  221, 
48  Pac.  46   (1897). 


Missouri. —  Muller  v.  Gillick,  66  Mo.  App. 
500  (1896). 

yew  Hampshire. —  Bumham  v.  Aver.  .'56  N. 
H.  182  (1868). 

New  York, —  McKerchnie  v.  Standish,  6  N. 
T.  Wkly.  Dig.  433  (1878). 

Wisconsin. —  Nichols  v.  Brabazon.  04  Wis. 
649,69  N,  W.  342  (1806). 

11.  Klemochan  v.  New  York  El.  B.  Co.. 
180  N.  Y.  651,  20  N.  E.  245,  14  L.  R.  A. 
673  (1801),  reversing  67  N.  Y.  Super.  Ct 
434,  8  N.  Y.  Suppl.  770  (1800). 

19.  Koplan  v.  Boston  GaiOight  Co..  177 
Mass.  16,  68  N.  E.  183  (1900). 

13.  8  Chamberlayne,  Evidence,  §§  2381b- 
2412. 
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The  correct  test  is  whether^  assuming  n6  counteracting  danger  to  be  met  with, 
the  court  would  be  aided  by  the  knowledge  of  the  expert.^*  Even  in  the  lim- 
ited instances  by  which  this  method  is  illustrated,  little  by  way  of  uniformity 
of  decision  is  to  be  expected. ^^  Agreement  upon  the  fundamental  rules  by 
which  administration  is  guided  seems  fairly  apparent.  Which  of  them,  how- 
ever, shall  be  deemed  decisive  in  any  particular  case  may  depend  much  upon 
considerations  for  which  it  is  difficult  to  make  specific  allowance. 

Experts  are  commonly  used  in  cases  involving  technical  questions  concern- 
ing carpentering  and  building,^**  commercial  matters,^"  engineering  problems,^* 
even  every  day  matters  when  complicated  so  that  the  expert  may  be  helpful  ^^ 
as  in  regard  to  crops,^"  stock  **  or  farm  structures  **  or  operations,^^  insur- 
ance, whether  tire,*^  life^^  or  marine,**  and  problems  in  law,^^  manufactur- 
ing,*** marine  ***  or  the  mechanic  arts.^'^ 


14.  Young  V.  Johusuu,  il'S  N.  V.  226,  25 
X.  E.  363   (1890). 

15.  **  It  is  doubtful  whether  all  the  cases 
can  be  harmonized,  or  brought  within  any 
general  rule  or  principle."  Muldowney  v. 
Illinois  Cent.  R.  Co.,  36  Iowa  462,  473  (1873). 

16.  Architects. —  Benjamin  v.  Metropolitan 
St.  K.  Co.,  50  Mo.  App.  602  ( 1892)  ;  Chamber- 
lain V.  Dunlop,  5  Silv.  Supreme  (N.  Y.)  98, 
8X.  Y.  SUppl.  125  (1889). 

Bnlldert. —  Montgomery  v.  Gilmer,  33  Ala. 
116,  70  Am,  Dec.  502  (1858)  (mason)  ;  Bet- 
tya  V.  Denver.  115  Mich.  228.  73  N.  W.  138 
(1897)  (bridge) ;  Cobb  v.  St.  Louis,  etc.,  R. 
<'o..  149  Mo.  609.  50  8.  W.  894  (1899) 
(bridge) ;  Fox  v.  Buffalo  Park,  21  N.  Y.  App. 
Div.  321.  47  N.  Y.  Suppl.  788  (1897). 

17.  Moschowitz  v.  Flint,  33  Misc.  (N.  Y.) 
480,  67  N.  Y.  Suppl.  852  (1900). 

18.  Egger  v.  Rhodes  (Cat.  1894).  37  Pac. 
1037  (civil  and  hydraulic). 

19.  Laughlin  v.  Grand  Rapids  St.  R.  Co., 
62  Mich.  220,  28  N.  W.  873  (1886).  Whether 
leaving  a  horse  unhitched  under  given  con- 
ditions is  negligent,  may  be  a  fit  subject  for 
the  judgment  of  an  expert.  Stowe  v.  Bishop, 
58  Vt.  498,  3  Atl.  494.  56  Am.  Rep.  .569 
(1886). 

20.  Van  Werden  v.  Winslow,  117  Mich.  564. 
76  N.  W.  87  (1898)  (celery)  ;  Ijine  v.  Wilcox, 
55  Barb.  (N.  Y.)  615  (1864). 

Diseases  of  yegetable  life. —  Special  skill 
and  experience  may  not  be  required  to  infer 
the  existence  of  a  particular  form  of  disease 
incident  to  vegetable  life,  e.  g.,  the  cause  of 
the  destruction  of  trees.  State  ▼.  Main,  69 
Conn.  123,  37  Atl.  80  (1897). 

SI.  Oakes  t.  Weston,  45  Vi.  430   (1873) 


(overloading  is  one  of  those  matters  of  com- 
mon knowledge  where  an  expert  is  not 
needed). 

S8.  Armstrong  v.  Chicago,  etc.,  R.  Co., 
45  Minn.  85,  47  N.  W.  459  (1890)  (stoble's 
use). 

88.  The  proper  time  to  bum  brush  is  a 
matter  of  common  knowledge  as  to  which 
the  non-expert  may  speak.  Krippner  v.  Biebl. 
28  Minn.  139.  9  N.  W.  671  (18K1)  ;  Wells  v. 
Eastman,  61  N.  H.  507   (1881). 

i4.  Joyce  v.  Maine  Ins.  Co..  45  Me.  168.  71 
Am.  Dec.  536  (1858);  Luce  v.  Dorchester 
Mut.  F.  Ins.  Co..  105  Mass.  297.  7  Am.  Rep. 
522  (1870) ;  Lyman  v.  State  Mut.  F.  Ins.  Co., 
14  Allen  (Mass.)  329  (1867);  Morris  v. 
Farmers'  Mut.  F.  Ins.  Co.,  63  Minn.  420,  65 
K.  W.  655  (1896)  (steam  in  threshing)  ;  Jef- 
ferson Ins.  Co.  V.  Cotheal,  7  \>end.  (N.  Y.) 
72,  22  Am.  Dec.  .567  (1831)  (inclosing  a 
boiler  previously  detached). 

85.  The  practice  of  the  courts  with  regard 
to  expert  evidence  as  to  life  insurance  ques- 
tions is  practically  the  same  as  in  those  re- 
lating to  assurance  against  loss  by  fire.  In 
both  relations,  a  double  reason  mav  exist  for 
rejecting  the  judgment  when  tendered.  ( 1 ) 
It  may  relate  to  a  matter  of  common  knowl- 
edge which  the  jury  are  competent  to  handle. 
(2)  The  fact  may  be  one  of  a  res  gestae  or 
constituent  "s*nre  material  to  the  ultimate 
action  of  ♦'  5nrv.  For  example,  the  expert 
will  usually  be  forbidden  to  state  whether 
certain  facts  which  the  insured  has  omitted 
to  mention  were  material  to  the  risk  as- 
sumed by  the  company.  New  Era  Assoc,  v. 
Mactavish    (Mich.  1903).  94  \.  W.  699. 

86.  Leitch  y.  Atlantic  Mut.  Ins.  Co.,  66  N. 
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§  812.  [niustrative  Infttanoes  of  Judgmente] ;  Medioiue.^^ — Medical  experts 
are  often  used  to  help  the  jury  in  medical  questions  ^^  when  properly  qualiiied.'' 
Insanity  can  only  be  shown  by  a  witness  specially  skilled  in  mental  diseases*** 
although  a  practicing  physician  may  be  used  whei-e  the  case  is  one  of  the  com- 
mon variety.'*" 

A  medical  expert  may  testify  as  to  proper  human  food,**  as  to  the  effect  of 
certain  occurrences  on  the  body  ^^  or  the  cause  of  mental  troubles  **  or  the  per- 


V.  lOU  (1S70)  ;  McLanahan  v.  Uuivei-sal  Ins. 
Co.,  1  Pet.  {V.  S.)   170,  7  L.  ^.  08  (1828) 

87.  ArU  V.  Hobertson,  50  111.  App.  27 
(1892)  (whether  services  of  attorney  neces- 
sary). Armstrong  v.  Kisteau,  5  Md  256,  50 
Am.  Dec.  115    (1853)    (ejectment). 

88.  VVhitaker  v.  Campbell,  187  Pa  St.  113, 
41  Atl.  38   (1808)    (latent  danger). 

89.  Ogden  v.  Parsons,  23  How.  (U.  S.)  167, 
16  L.  ed.  410  (1850)  (ship  has  a  full  cargo) ; 
Beckwith  v.  Sydebotham,  1  Campb.  116,  10 
Rev.  Rep.  652  ( 1807).  A  shipbuilder  may  be 
called  as  a  witness  to  give  his  opinion  of  the 
seaworthiness  of  a  ship  on  facts  stated  by 
others.  Thorton  v.  Royal  Exch.  Assur.  Co., 
Peake  37  (1700).  See  Flfrey  v.  Sabine,  etc., 
K.  Co.,  76  Tex.  63,  13  S.  W.  165  (1800)  (size 
of  waves). 

SO.  Ouillette  v.  Overman  Wheel  Co.,  162 
Mass.  305,  38  \.  E.  511  (1804);  St.  Louis, 
etc.,  H.  Co.  V.  Farr,  56  Fed.  004,  6  C.  C.  A.  211 
(1803). 

Work. —  The  opinion  of  an  expert  may  prop- 
erly be  given  as  to  the  right  method  of  doing 
work  and  as  to  the  tools  and  appliances  nec- 
essary where  such  matters  are  not  of  common 
knowledge  and  could  not  readily  have  been 
made  intelligible  to  the  jury.  Morris  v.  Wil- 
liams, 143  III.  App:  140  (1008).  One  may 
give  his  opinion  as  to  what  shell  caused  a 
wound  which  he  has  examined  where  he  testi- 
fies that  he  has  often  used  shells  of  this  kind 
and  has  observed  their  effect  although  he  has 
never  seen  one  fired  at  a  human  body  Byrd 
v.  State,  142  Ga  633,  83  S.  E.  513,  L.  R.  A. 
1015  B    1143    (1014). 

81.  3  Chamberlaj'ne,  Evidence,  §§  2413- 
2420. 

88.  *'  Medical  testimony  is  of  too  much  im- 

ft 

portance  to  be  disregarded.  When  delivered 
with  caution,  and  without  bias  in  favor  of 
either  party,  or  in  aid  of  some  speculation 
and  favorite  theory,  it  becomes  a  salutary 
means  of  preventing  even  intelligent  iuries 
from  following  a  popular  prejudice,  and  de- 
ciding a  cause  on  inconsistent  and  ansound 


priueiples.  But  it  should l)e  given  with  great 
care  and  received  with  the  utmost  caution, 
and,  like  the  opinions  of  neighbors  and  ac- 
quaintances, should  be  regarded  as  of  little 
weight  if  not  well  sustained  by  reasons  and 
facts  that' admit  of  no  misconstructions,  and 
supported  by  authority  of  acknowledged 
credit."  Clark  v.  State,  12  Ohio  483,  491.  40 
Am.  Dec.  481   (1843). 

33.  Copeland  v.  State,  58  Pla.  26.  50  So. 
621  ( 1000) .  A  physician  testifying  as  an  ex- 
pert must  first  be  shown  to  be  qualified  either 
by  actual  experience  in  similar  cases  to  the 
one  put  to  him  or  by  such  careful  and  delib- 
erate study  as  enables  him  to  form  a  definite 
opinion  of  his  own  with  reference  to  the 
matter  under  consideration.  Hildebrand  v. 
United  Artisans  (Or.  1007),  01  Pac.  542.  On 
a  subject  as  to  which  there  is  little  or  no  gen- 
eral  knowledge  like  post  mortem  diire^tion 
the  jury  must  be  guided  by  expert  testimony. 
Flege  V.  State,  03  Neb  610,  142  X.  W.  276, 
47  L.   R.  A.    (K.  S.)    1106    (1913). 

34.  Arknn8a8. —  Green  v.  State,  64  Ark.  523. 
43  S.   W..  073    (1808). 

Delaware. —  State  v.  Windsor,  5  Harr.  512 
(1851). 

.1fM«otfW.— State  V.  Wright,  134  Mo.  404, 
35  S.  W.   1145   (1806) 

yew  York  —  Matter  of  .Tacott,  2  Silv.  Su- 
preme 544,  6  N.  Y.  Suppl.  122  (1880):  Lake 
V.  People,  1  Park.  Cr.  40.'>  (10.')4):  Peo 
pie  V.  Thurston,  2  Park.  Cr.  40   (18.52^ 

Went  Virginia. —  Kerr  v.  T.unsford,  31  W. 
Va.  650,  8  S.  E  403,  2  L.  R.  A.  668  (1888). 

35.  People  v.  Schnylcr.  106  \.  Y.  20S.  12 
N.  E.  783  (1887)  :  Koenig  v.  Globe  Mut.  L. 
Ins.  Co,  10  Hun  5.58   (1877). 

36.  Branson  v.  Turner,  77  Mo.  480  (18831 
( sore  on  neck  of  an  ox  as  unfitting  it  for  hu- 
man food). 

87.  0':^rara  v.  Com.  75  Pa.  St  424  (1874) 
(flow  of  blood). 

38.  Bliss  v.  Xew  York  Cent.,  etc.,  R.  Co., 
160  Mass.  447.  36  X  K.  6.'),  30  Am.  St  Rep. 
504  (1804) ;  Anthony  v.  Smith,  4  Bosw.  (K. 


(>zb. 


Examples. 


§.  813 


manence  of  diseased  conditions.^^  The  medical  witness  may  not,  .however, 
simply  guess  at  his  conclusions,*^  but  may  state  probabilities  based  on  fact 
and  experience. 

lie  may  also  state  the  cause  of  death  "^^  or  the  symptoms  of  disease"*^  and 
what  they  mean  and  also  of  iujuries  ^^  and  psychological  conditions. ^^ 

The  ordinary  test  in  most  cases  of  mental  capacity  is  the  ability  to  transact 
ordinary  business, '*^  The  expert  medical  witness  will  not,  however,  be  al- 
lowed to  intrude  on  the  province  of  the  jury  by  stating  his  judgment  on  the 
legal  standard  of  ability  ^**  unless  the  facts  are  simple  so  that  the  expert's 
judgment  will  not  be  likely  to  mislead  the  jury. 

The  weight  of  the  opinion  of  the  expert  witness  is  likely  to  be  much  greater 
than  that  of  the  ordinary  practicing  physician  ^^  and  in  a  peculiar  or  compli- 
cated case  the  latter  will  be  excluded  entirely.'*®  ' 

§  813.  [niustrative  Instances  of  Judgments] ;  Mining  Hatters.^^ —  The  busi- 
ness of  mining  furnishes,  especially  in  certain  sections,  a  prominent  subject  of 
litigation.  In  this  connection,  much  use  is  necessarily  made  of  the  judgments 
of  those  who,  in  the  opinion  of  the  court,  are  sufficiently  qualified  by  scientific 
training  or  practical  experience  ^*  to  aid  the  deliberations  of  the  jury,     Knowl- 


y.)   503   (1859)  i  Dejarnette  v.  Com.,  75  Va. 
867    (1881). 

39.  Taylor  v.  Ballard,  24  Wash.  191,  64 
Pac.  143  (1901), 

40.  Huba  V.  Schenectady  R.  Co ,  85  N.  Y. 
App.  Div.  199,  83  N.  Y.  Suppl.  157  (1903). 

41.  Where  no  direct  evidence  exists  as  to 
the  actual  res  gestce  of  a  transaction  and  ine.\- 
perienced  persons  might  be  misled  into  wrong 
conclusions,  competent  skilled  witnesses  may 
be  allowed  to  testify  as  to  the  actual  cause  of 
death  but,  eA^en  here,  the  inquiry  may  prop- 
erly be  limited  to  what  might  have  produced 
this  result  rather  than  what  actually  did  so. 
Ooddard  v:  Enzler,  123  111.  App.  108  (1906), 
judjnnent  affirmed  222  111.  402,  78  y.  E.  805 
a906). 

42.  Donnelly  v.  St.  Paul  City  R.  Co.,  70 
Minn.  278,  73  N.  W.  157  (1897):  Haviland 
V.  Manhattan  R.  Co.,  15  X.  Y.  Suppl.  898 
(1891). 

Objectiye  and  subjectiye  symptoms. — 
Where  the  symptoms  detailed  to  the  expert 
are  only  in  part  subjective,  his  judgment  on 
them  may  be  received.  Kckels  v.  Muttschall, 
230  111.  462,  82  X.  E.  872  (1907).  A  fortiori, 
where  the  basis  of  the  medical  opinion  i^  en- 
tirely objective  it  will  be  admitted  City  of 
Chicago  v.  McNally,  227  111.  14,  81  N.  E.  23 
(1907). 

43.  Galveston,  etc..  R.  Co.  v.  Parrish  (Tex. 
Civ.  App.   1897),  43   S.  W.  536;   Challig  v. 


Lake,  71  X.  H.  90,  51  Atl.  260  (1901)  (proper 
treatment). 

44.  Bever  v.  Spangler,  93  Iowa  576,  61  N. 
W.  1072  (1895)  (senile)  ;  State  v.  Feltes,  51 
Iowa  495,  1  X.  W.  755  (1879)  (delirium 
tremens ) . 

46.  Poole  v.  Dean,  152  Mass.  589,  26  N.  £. 
406  (1891);  Torrey  v.  Burney,  113  Ala.  496, 
21  So.  348  (1897);  Mayville  v.  French,  246 
111.  434,  92  N.  E.  919*  (1910);  Curtice  v. 
Dixon  (X.  H.  1907),  68  Atl.  587. 

46.  Schneider  v.  Manning,  121  111.  376,  12 
N.  E.  267  (1887).  An  expert  medical  wit- 
ness may  be  allowed  to  state  a  judgment  that 
tlie  testatrix  was  insane  but  not  that  at  a 
given  time  she  was  incapable  of  executing  a 
valid  will.  Garrus  v.  Davis,  234  111.  326,  84 
N.  E.  924  (1908). 

47.  Mayville  v.  French,  246  111.  434,  92  N. 
E.  919   (1910). 

48.  Hntohins  v.  Ford,  82  Me.  363,  19  Atl. 
832  (1890);  Com.  v.  Rich,  14  Gray  (Mass.) 
335  (1859);  Russell  v.  State,  53  Miss.  367 
(1876);  McLeod  v.  State,  31  Tex.  Cr,  331, 
333,  20  S.  W.  749  (1892). 

48.  3  Chamberlayne,  Evidence,  §§  2430- 
2434. 

50.  McNamara  v.  Logan,  100  Ala.  187,  14 
So.  175  (1893)  (miner);  Hedlum  v.  Holy 
Terror  Min.  Co.,  16  S.  D.  261,  92  N.  W.  31 
(1902). 
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edge  *^  entirely  theoretical "  *^  may  not  be  sufficient  upon  which  to  found  a  sat- 
isfactory judgment.  The  matter  is  largely  one  of  administration,  that  is, 
within  the  "  disci-etion ' '  of  the  trial  judge. ^^ 

The  testimony  may  relate  to  the  cause  and  effect  of  certain  conditions,'^  to 
the  possibilities  of  the  situation  *"*  or  the  propriety  *®  or  safety  **  of  certain 
operations. 

§  814.  [Illustnitive  Instances  of  Judgments];  Bailroad  Hatters.^* — Expert 
witnesses  are  frequently  of  service  as  to  questions  of  railroad  construction, 
equipment  and  operation.^®  The  witness  must  be  shown  to  have  gained  his 
experience  in  a  department  of  railroad  atfairs  involved  in  the  pending  iu- 


.  50 


quir\ 

The  propriety  of  railroad  construction  "^  is  a  proper  matter  for  expert  tes- 
timony unless  the  facts  are  so  simple  that  the  jury  needs  no  expert  assistance.*'^ 
The  railroad  expert  may  state  his  inference  as  to  the  general  condition  of  a 
railroad,  apph'ances®*  and  their  value  "^  unless  the  matter  is  within  the  com- 
mon knowledge  of  the  jury.®^  He  may  also  state  the  cause  and  effect  of  acci- 
dents,®* the  danger  of  certain  railroad  operations/®  the  ability  of  the  operating 


51.  Lineoaki  v.  Susquehanna  Coal  Co.,  1o7 
Pa.  St.  153,  27  Atl.  577   (1893). 

52.  Czarecki  v.  Seattle,  etc.,  R.,  etc.,  Co.,  30 
Wash.  288,  70  Pac.  750  (1902). 

5S.  Alabama  Consol.  Coal  &  Iron  Co.  v. 
Heald  (Ala.  1910),  i>3  So.  162. 

54.  Hedlun  v.  Holy  Terror  Min.  Co.,  16  S. 
D.  261,  92  X.  W.  31  (1902);  Sloas-Sheffield 
Steel  &  Iron  Co.  v.  Sharp  (Ala.  1908),  47  So. 
279  ( gag  explosion ) . 

55.  McXamara  v.  Logan,  100  Ala.  187,  14 
So.  175  (1893)  (cross  entries);  Smuggler 
Union  Min.  Co.  v.  Roderick,  25  Colo.  16,  53 
Pac.  160,  71  Am.  St.  Rep.  106  (1898)  (car- 
rying up  a  slope) ;  Island  Coal  Co.  v.  Neal, 
15  Tnd.  App.  15,  42  N.  E.  953,  43  X.  E. 
463  (1896)  (propping  and  capping  a  roof)  ; 
Tanner's  Adm'r  v.  W.  A.  Wickliffe  Coal  Co. 
(Ky.  1908),  32  Ky.  Law  Rep.  1304.  108  S. 
W.  351   (timbering  entry). 

56.  McXamara  v  Logan,  100  Ala.  187,  14 
So.  175  (1893)  (width  of  cross  entry  in  a 
coal  mine). 

57.  3  Chamberlayne,  Evidence.  §§  2435- 
2446. 

58.  Budge  v.  Morgan's  Louisiana,  etc.,  R., 
etc.,  Co.,  108  La.  349,  .32  So.  535  (1902); 
Seaver  v  Boston,  etc.,  R.  Co..  14  Oray  (Mass.) 
466  (1860)  'machinist):  McCray  v.  Galves- 
ton, etc.,  R.  Co..  89  Tex.  168,  34  S.  W.  95 
(1896)  ;  Ft.  Worth,  etc.,  R.  Co.  v  Thompson. 
76  Tex.  501,  12  S.  W.  742  (1889)  (brake- 
man). 


59.  Florida  East  Coast  Ry.  Co.  v.  Lassiter 
(Fla.  1910),  52  So.  975. 

60.  Colorado  Midland  K.  Co.  v.  O'Brien.  16 
Colo.  219,  27  Pac.  701  (1891)  (transporting 
laborers)  ;  Galveston,  etc.,  R.  Co.  v.  Pitt.-* 
(Tex.  Civ.  App.  1897).  42  S.  \\\  255  how  it 
can  \ie  made  most  safe)  :.  Ouinn  v.  Iowa  & 
St.  L.  R.  Co.  125  Iowa  301,  101  X.  W  94 
(1905)    (ditching). 

61.  Cattle  Guards.— Cleveland,  etc.,  R  Co. 
V.  De  Bolt.  10  Ind  App.  174.  37  K.  E.  737 
(I8M);  Pennsylvania  Co.  v.  Lindley,  2  Ind. 
App.  Ill,  28  y.  E    106  (1891). 

68.  Atchison,  etc  .  R  Co.  v.  Osborn.  58  Kan. 
768.  51  Pac.  2S6  (1897). 

63.  l-ouisville,  etc  ,  R.  Co.  v.  Hall,  87  Ala. 
708,  6  So'  277,  13  Am  St.  Rep.  84,  4  L  R. 
A.  710  (1888)  (whipping  straps)  ;  Mobile  A 
M.  R.  Co.  V.  Blakely,  50  Ala.  473,  481  (1877) 
(stopping  train). 

64.  Keller  v.  Xew  York  Cent.  R.  Co..  2  Abb. 
Dec.  (X.  Y.)  480,  24  How.  Pr.  (X  Y.)  172 
(1861)  ;  Xutt  v.  Southern  Pac.  Co..  25  Dreg. 
291,  35  Pac.  653  (1894). 

65.  Brownfield  v.  Chicago,  etc.,  R.  Co..  107 
Iowa  254,  77  X.  W.  1038  (1899)  (broken 
a.vle)  ;  Seaver  v.  Boston,  etc.,  R.  Co..  14  Cray 
(Mass.)  466  (1860)  (derailment):  Hoyt  v. 
R.  Co.,  57  X.  Y.  678  (1874)  ;  Mi.ssouri,  etc., 
R.  Co.  V.  Sherman  (Tex.  App.  1899).  .53  S. 
W.  386  (explosion  of  locomotive)  ;  Ft.  Worth, 
etc.,  R.  Co.  V.  Thompson,  75  Tex.  501,  12  S. 
W.  742  (1889). 
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force  **"  and  their  pix)per  performance  of  duty  ^^  exciept  that  familiar  railroad 
operations  may  be  such  that  the  jury  will  not  need  the  help  of  the  expert.**® 

§  815.  [lUnstrative  Instances  of  Judgments] ;  Trolley  and  Street  Eailways.'^ — 
So  in  questions  involving  street^  Jfail ways  ^aiiiliiess  properly  qualitied '^  may 
testify  as  to  the  construction,'-  equipment  *^  and  operation  *^  of  such  railways. 


Seasonableness  of  regulation. —  For  exam- 
ple, the  reattunable  nature  ot  the  given  regula- 
tion, in  view  of  the  practical  dangerd  which 
it  id  intended  to  prevent,  may  be  stated. 
Freemont  v.  Bwton  &  M.  R  H.,  UH  N.  Y. 
Suppi.  179,  111  App.  Div.  831  (1006)  (coup- 
ling cars ) . 

86.  Coins  v.  Chicago,  etc.,  R.  Co.,  47  Mo. 
App.  173  (1891);  Texas  &  N.  0.  R.  Co.  v. 
McCoy  (Tex.  Civ.  App    1909),  117  S.  W.  446. 

67.  Louisville,  etc.,  H.  Co  v.  Davis,  09  Ala. 
593,  12  So.  786  (1892)  (one-armed  brake- 
man). 

68.  Missouri  Pac.  R.  Co.  v.  Mackey,  33  Kan. 
303,  6  Pac.  291  (1885)  (iiremen)  :  Reeves  v. 
Chicago.  M.  &  St.  P.  Ry.  Co.  (S  D.  1909), 
123  N.  W  498  (position  of  rear  brakeman  on 
approaching  station )  ;  St.  Louis  Southwestern 
Ry.  Co.  of  Texas  v.  Boyd  (Tex.  Civ.  App. 
1909),  119  S.  W.  n54  (position  of  switch- 
man )  ;  Long  V.  Red  River,  T.  k  S.  Ry.  Co. 
(Tex.  Civ.  App.  1905),  86  S.  W.  1048  (brake- 
man). 


68.  Gray  v.  Chicago,  etc.,  R.  Co.,  189  ill. 
400,  59  X.  E.  9o0  ^1901);  Fordyce  v.  Low- 
man,  62  Ark.  70,  34  S.  \V.  255  (1896)  :  Mul- 
downey  v.  Illinois  Cent.  R.  Co.,  36  Iowa  462 
(1873). 

70.  3  Chamberlayne,  Evidence,  §§  2447- 
2450. 

71.  Bliss  v.  United  Traction  Co.,  75  N.  Y. 
App.  Div.  235,  78  N.  Y.  Suppl   18  (1902). 

78.  Carpenter  v.  Central  Park,  etc.,  R.  Co., 
4  Daly  (N.  Y.)  650,  11  Abb.  Pr.  N  S.  (N. 
Y.)  416   (1872). 

7S.  Fisher  v.  Waupaca  Electric  Light  ft  Ry. 
Co.,  141  Wis.  515,  124  N.  W.  1005  (1910); 
Richmond  &  P.  Electric  Ry.  Co.  v.  Rubin, 
102  Va.  809,  47  6.  E.  834  ( 1904 ) . 

74.  Koenig  v.  Union  Depot  R.  Co..  173  Mo. 
698,  73  S.  W.  637  (1903)  (failure  to  stop 
car) :  Xolan  v.  Newton  St.  Ry.  Co.,  206  Mass. 
384,  92  N.  E.  505  (1910)  (operating  particu- 
lar form  of  oontroUer). 


CHAPTER  XXXV. 

HYPOTHETICAL  QUESTIONS. 

The  hypothetical  question,  816. 
Conclusion  and  judgment,  817. 
Form  of  question,  818. 

Must  include  all  facts  essential  to  some  relevant  hypothesis,  819. 

must  include  all  undisputed  material  facts,  820. 

facts  must  be  plausibly  proved,  821. 

general  assumptions,  822. 

administrative  details,  823. 

§  816.  The  Hypothetical  Question.^ —  Under  the  nomenclature  adopted  in  the 
present  treatise,  the  expert  and  the  Hypothetical  Question  are  intimatelv  con- 
nected. A  skilled  witness  who  testifies  in  answer  to  such  a  form  of  inter- 
rogatory is  defined  as  being  an  expert.  Conversely,  the  only  proper  form  of 
interrogating  an  expert  is  by  meam?  of  the  hypothetical  question.  As  used  in 
the  law  of  evidence,  this  form  of  inquiry  is  one  which  assumes  the  existence 
of  certain  facts  to  have  been  established  bv  the  evidence  ^  and  asks  a  witness 
skilled  in  the  relevant  science,  art,  trade  or  calling,  what  the  proper  inference 
from  them  is."^  In  other  words,  it  is  admirably  designed,  when  properly 
handled,  to  supplement  the  reasoning  powers  of  the  jury  on  matters  with  which 
they  are  not  familiar,  while  leaving  them  entii-ely  free  to  find  the  truth  of  the 
facts  themselves.*  Whether  the  circumstances  which  the  proponent  postulates 
are  actual  existences,  the  expert  makes  no  attempt  to  decide.  To  draw  that  in- 
ference is  within  the  province  of  the  jury  alone. 

The  necessity  which  administration  experiences  for  admitting  the  hypo- 
thetical question,  so  called,  is  an  obvious  one.  To  permit  the  witness  to  con- 
clude from  the  evidence  what  facts  are  established  as  tnie  would  be  to  place 
him  in  the  seat  of  the  jury. 

§  817.  Conolnsion  and  Judgment.^ —  The  distinction  between  Conclusions  and 
Judgments,  as  these  tenns  are  employed  in  the  present  treatise,  is  well  marked. 

1.  3    Chamberlayne,    Evidence,    §§    2451-  ask  a  question  based  thereon,  and  not  to  ask 
245.3.  a  question   in   the   form   of  a   recitation  of 

2.  Com   V.  Bubnis.  107  Pa.  St.  542,  47  Atl.  actual   facts.     Shau^hnessy  v.  Holt,  2.36  111 
748   ( IftOl ) .  485,  86  X.  E.  256  ( 1908 ) .     Propriety  of  hypo 

8.  Oillman  v.  Media.  M.  A.  &  C.  Electric      thetical   questions,  see  note.  Bender  ed..  97 
my.  Co.,  2-24  Pa.  267,  73  Atl.  .342  (1900).  N.  Y.  507.     Sufficiency  of  hypothetical  ques- 

4.  The   proper  praotloe    in   examining  an      tions,  see  note.  Render  ed.,  121  NT.  Y.  250. 
expert   is   to   state   hypothetically   the   case  5.  .3    Chamberlayne,    Eyidenoe,    §|    2454- 

which  it  is  belieyed  has  been  proved,  and  to      2458. 
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0 

In  proportion  as  the  element  of  ob8er\Fati<m  is  lai^  and  that  of  reasoning 
small,  the  statement  of  a  witness  is  one  of  fact  and  readily  admiatible.  As  the 
admixture  of  reasoning  increases,  however,  the  line  of  Conclusion  is  reached, 
the  matter  being  one  of  imperceptible  gradations.  From  the  work  of  the  expert 
the  element  of  observation  is  eliminated.  A  judgment,,  as. has  been  said,  is  an 
act  of  pure  reasoning,  unaifected  by  the  intuition  of  sense^rception. 

There  is  a  certain  loss  of  probative  force  in  dropping  entirely  the  element 
of  observation  as  is.  done  in  case  of  Judgment  and  this  has  led  in  many  juris- 
dictions to  the  use  of  the  mixed  hypothesis  based  on  both  observation  and 
hypothesis,*^  based  iu  some  cases  in  part  on  real  evidence  present  in  court,'  but 
the  answer  cannot  be  based  in  part  on  facts  outside  the  evidence  intro- 
duced.** 


g  818.  Form  of  Qnettion.^ —  The  hypothetical  question  being  in  aid  of  the 
reasoning  of  the  jury,  its  form  has  been  largely  affected  by  the  action  of  the 
courts  in  individual  cases.  Essentially  considered,  the  form  of  this  species  of 
interrogatory  is  a  matter  of  administration.^^  Much  indulgence,  not  to  say 
laxity,  has  been  permitted  in  this  i^espect.^^  In  certain  jurisdictions,  however, 
a  standard  form  has  become  established  in  practice,  from  which  variations  are 
permitted  only  upon  good  cause  being  shown.  Speaking  generally,  the  great 
weight  of  authoi'ity  is  simply  to  the  effect  that  the  question  addressed  to  the 
expert  should  contain  the  facts  proved  by  the  evidence  upon  which  his  judg- 
ment is  to  be  based  ^^  or  any  portion  of  them  relied  on  by  the  proponent.^*^  .  It 
is  axiomatic  that  only  relevant  facts  may  be  enumerated  in  a  hypothetical 

6.  People  V.  Koerner,  191  N.  Y.  528,  84  IS  X.  Y.  534.  Expert  not  base  opinion  upon 
X.  E.  1117  (1908).                               •  testimony  of  another  witness,  see  note,  Ben- 

7.  McJuerty  v.  Hale,  161  Mass.  51,  36  K.  der  ed.,  136  X.  Y.  12.  Admissibility  of  expert 
E.  682  (1894)  (whether  certain  person  in  testimony  —  specific  instances,  see  note,  Ben- 
court  is  a  suitable  person  to  work  on  a  cer-  der  ed.,  108  X.  Y.  60,  68. 

tain  machine).  9.3    Chamberla^e,    Evidence,    §§    2459- 

8.  Raub  V.   Carpenter,   187   U.  S.   169,  23      2463. 

S.  Ct.  72,  47  L.  ed.  119  (19(>SI).  10.  Missouri  &,  N.  A.  R.  Co.  v.  Daniels 
ObMTYer.— Where  the  functions  of  the  ex-  (Ark.  1911).  136  8.  W.  651  Scurlock  v.  City 
pert  and  the  observer  are  united  or,  to  speak  of  Boone  (Iowa  1909),  120  X.  W.  313. 
more  properly,  where- a  skilled  observer  tes-  Faets  added. —  It  has  been  said  that  the 
tifies  also  a»  an  expert,  he  will  not,  as  a  administrative  power  of  the  court  in  regulat- 
rule,  be  permitted  to  take  as  part  of  the  baais  ing  the  form  of  the  question  does  not  extend 
of  his  judgment  as  called  for  by  the  hypo*  so  far  as  to  permit  the  witness  to  include  as 
thetical  question  facts  of  observation  which  part  of  the  ba^is  of  his  answer  facts  which 
he  is  not  called  upon  to  enumerate.  Such  a  he  has  gleaned  elsewhere  than  from  the  hypo- 
witness,  for  example,  will  not  be  permitted  to  thetical  question  itself.  Cobb  v.  United  En- 
form  his  opinion  *'  from  all  the  evidence  you  gineering  &  Contracting  Co.,  191  N.  Y.  475, 
bad  before  you  there  at  that  time."    Foster  84  X.  E.  395  (1908). 

V.  F.  &  C.  Co..  99  Wis.  447,  75   X.  W.  69  11.  Joaes  v.  R.  Go^  43  ^nn.  281.  45  N,  H. 

(1898).    The  hypothetical  form  of  interroga?  444  (1890). 

tion  may,  however,  be  required  in  such  cases.  IS.  Barber's  Appeal,  63  Conn.  393,  27  Atl. 

Green  v.  Water  Co..  101  Wis.  2.58,  77  X.;  W.  973.  22  L   R.  A.  90  (1893). 

722  (1898).     Expert  evidence  which  is  merely  .13-  Chicago  ^  ;K.  J.  R.  Coa  v.  Wallace,  802 

speculative  inadmissible,  see  note.  Bender  ed.,  III.  129,  66  N.  .S.  109i6  (1908). 
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question.  ^^  Those  whosexelevaney  is  slight,  whotsa  bearidig  is  remote,  will 
seldom  be  reeeived.^^  For  still  stronger  reasons,  facts  of  no.  relevancy  what- 
3ver  are  rejected.^® 

Substantial  correctness  required. —  The  evidence  jieed  not  be  precisely  the 
same  as  the  facts  incorporated  in  a  hypothetical  question  to  an  expert.  It  is 
sufficient  if  the  question  represents,  in  its  enumeration  of  facts,  the  evidence 
with  substantial  correctness.*^ 

The  typical  interrogatory  to  the  expert,  as  to  what,  assuming  certain  facts 
detailed  in  evidence  to  be  true,  his  judgment  upon  them  would  be,  is  readily 
moulded  by  the  administrative  power  of  the  court  to  meet  the  exigencies  of 
particular  cases. *^  Should  no  rational  ground  appear  for  believing  that  the 
jury  have  been  misled,  a  wide  variety  of  forms  will  be  deemed  permissible,** 
the  error,  if  any,  involved  in  their  use,  being  regarded*  a&  faatfmless.  The  hypo- 
thetical question  addressed  to  the  expert  should  contain  such  an  enumeration 
of  facts  as  will  enable  him  to  form  them  into  a  reasonable  act  of  judgment. ^^ 
In  other  words,  it  follows  from  the  nature  and  office  of  the  hypothetical  ques- 
tion that  sufficient  facts  must  be  placed  before  the  expert  to  make  it  possible 
for  him  to  form  an  opinion  which  will  be  rationally  helpful  to  the  jury.*^ 
Conjecture  or  mere  specul,ation  must  be  excluded.^  Whatever  may  be  the 
facts  assumed  in  the  question  to  be  true,  the  answer  of  the  witness  is  neces- 
sarily limited  to  and  based  upon  them.^^ 

§  819.  [Form  of  Question];  Must  include  all  facts  essential  to  some  relevant 
Hypothesis.^ —  Should  no  rule  as  to  the  form  of  the  hypothetical  question  be 
established  in  a  given  jurisdiction,  it  may  fairly  be  said  that,  speaking  gen- 
erally, the  interrogatory  must  include  all  facts  essential  to  some  aspect  or  part 


14.  Rivard  v.  Rivard,  109  Mich.  98,  66  N. 
W.  681,  63  Am.  St.  Rep.  566  (1896):  Neu- 
deck  v.  Grand  Lodge  A.  O.  U.  W.,  61  Mo.  App. 
97  (1894);  DiHeber  v.  Home  L.  Tns ,  87  X 
Y.  79  (1881).  It  follows  that  it  is  not  com- 
petent upon  the  examination  of  a  medical 
expert  to  inquire  of  him  with  respect  to  the 
meaning  of  terms  applicable  to  an  injury  not 
shown  to  have  been  sustained.  Citv  of  Chi- 
cago  V.  Carlson,  138  111.  App.  582   (1908) 

15.  Carter  Rice  &  Co.  v.  Aubin,  172  Fed. 
916,  97  C  C.  A.  274  (1909)    (too  general). 

16.  People  V.  Harris,  136  N.  Y.  423,  33  N. 
£.  65  (1893). 

17.  Kemendo  v.  Fruit  Dispatch  Co.  {Ttx, 
av.  App.  1910),  131  S.  W.  73 

18.  Choice  v.  State,  31  Oa.  468  fI860). 

19.  Kempsey  ▼.  McGinness,  21  Mich.  139 
(1870);  McCollum  v.  Seward,  62  N.  Y.  318 
(1875). 

SO.  Berry  ▼.  Baltimore  Safe  Deposit,  etc., 
Co.,  96  Md.  45,  58  Atl.  720  (1902). 


21.  Van  VVycklen  v.  Brooklyn,  118  N.  Y. 
424.  24  X.  E.  179  (1890). 

22.  Illinois  Silver  Min.,  etc.,  Co.  y.  Ra/f,  7 
X.  A  W,  34  Pac.  544  (1S93) ;  Galbraith  v. 
Philadelphia  Co.,  2  Pa.  Super.  Ct.  359  (1896). 

23.  Rio  Grande  Western  R.  Co.  v.  Ruben- 
stein,  5  Colo.  App.  121,  38  Pac.  76  (1894). 

Praotioal  Snnettloas. —  Counsel  should  be- 
fore going  to  court  be  sure  he  has  in  mind  the 
exact  form  of  hypothetical  questions  per- 
mitted in  his  jurisdiction.  In  the  celebrated 
Thaw  murder  case  in  New  York  the  hypo- 
thetical question  asked  the  medical  experts 
amounted  to  a  digest  of  the  evidence  and  took 
some  hours  to  read.  The  District  Attorney 
hp'^  t*)]  his  experts  sworn  at  onoe  and  then  the 
question  'was  read  to  them  all  together  and 
they  were  then  asked  to  give  their  answer. 

24.  3  Ch«ttiberlayne»  Evidcoice,  §|  2464- 
2466. 
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of  the  hypothesis  nlaintained  by  its  proponent  **  or  t«nd  to  prove  the  existence 
of  some  separate  fact  included  in  it.^^ 

In  some  states  the  question  may  be  based  on  the  whole  or  any  part  of  the 
facts.^^ 

§  820.  [Form  of  Question];  Must  include  all  undisputed  material  Facts. ^^ — 
To  certain  courts  it  has  seemed  unduly  lax  administration  to  permit  a  pro- 
ponent to  put  to  the  expert  any  question  which  he  regards  as  calculated  to 
elicit  the  appropriate  reasoning  in  aid  of  some  particular  branch  of  his  hypoth- 
esis, provided  only,  he  is  able  to  show  that  there  is  some  rational  evidence  in 
favor  of  the  facts  upon  which  it  is  based.  So  wide  an  indulgence  has  been 
thought  likely  to  mislead  the  jury  and  to  prejudice  the  interests  of  justice. 
In  the  view  of  the  courts  which  entertain  this  opinion,  a  more  suitable  question, 
one  better  designed  to  make  the  skill  of  the  expert  conducive  to  the  attainment 
of  its  highest  usefulness,  would  include  all  material  facts,  not  controverted,  by 
whomever  introduced  into  evidence  regardless  of  the  respective  hypotheses  of 
the  parties.** 

m 

§  821.  [Form  of  Question];  Facte  Must  Be  Plausibly  Proved.^'' — In  order 
that  a  fact  may  be  admitted  into  the  enumeration  as  part  of  a  hypothetical 
qnestion,  it  must  be  so  far  established  in  the  evidence  that  a  jury  might  *^ 
rationally  find  that  it  existed.^^  A  tendency  to  prove  a  fact  will,  if  exhibited 
by  the  evidence,  be  sufficient  for  admissibility.^^     The  trial  court  cannot  ar- 


25.  People  v.  Krist,  168  X.  Y.  19,  60  X.  E. 
1057,  15  X.  Y.  Cr.  532  UOOl) . 

26.  Gottlieb  v.  Hartman.  3  Colo.  53  ( 1876)  ; 
^fcDonald  v.  Illinois  Cent.  K.  Co.,  88  Iowa 
345.55  X.  W.  102  (1893) 

27.  The  facts  enumerated  must  be  *'  within 
the  possible  or  probable  range  of  the  evi- 
dence." Harnett  v.  Garvey.  66  X  Y.  641 
(1876).  Hypothetical  questions  to  an  expert 
need  not  cover  all  the  undisputed  facts  in  the 
case  but  if  any  are  omitted  the  remedy  is  for 
the  other  side  to  repeat  the  questions  with 
the  omitted  facts  included  State  v.  An- 
gelina, 73  W.  Va.  146.  80  S.  E.  141.  51  L.  R. 
A.   (X.  S.)   877    (1913). 

28.  3  Chamberlayne,  Evidence,  §§  2467- 
2471. 

29.  Levinson  v.  Sands.  81  III.  App.  578 
1898);  Smith  v.  Minneapolis  St.  K.  Co..  91 
Minn.  239,  97  X.  W.  881  (1904):  State  v. 
Thompson,  153  X.  C.  618,  69  S.  E.  254  ( 1910) . 

The  lame  rale  is  laid  down  in  Kansas 
rWichita  v.  Cog^shaU,  3  Kan.  App.  540.  43 
Pac.  842  (1890)]  and  Missouri.  Mamikier- 
ber^  V.  Metropolitan  St.  R.  Co..  62  Mo.  Ap]^. 
563  (1896). 


In  Indiana  the  question  may  assume  dis- 
puted facts  to  be  as  claimed  by  the  proponent 
of  the  question.  Nave  v.  Tucker,  70  Ind.  1^ 
(1880). 

30.  3  Chamberlayne,  Evidence,  §§  2472- 
2479. 

31.  Something  must  be  left  to  the  presiding 
judge.  Oliver  v.  R.  Co.,  170  Mass.  222,  49 
X.  E.  1 17  •  1Hj,v  , . 

82.  McLean  v.  Lewiston,  8  Ida.  472,  69  Pac. 
478  (1902);  Kelly  v.  Perrault,  6  Ida.  221, 
48  Pac.  45  (1896)  ("tends  to  prove."  **  con- 
jecture *•  excluded) . 

33.  Taylor  v.  McClintock  (Ark.  1908).  112 
S.  W.  405;  Spiers  v.  Hendershott  (Iowa 
1909),  120  X.  W.  1068;  Carr  v.  Locomotive 
Co.  (R.  L  1908).  70  Atl.  196.  Technical  ac- 
curacy is  not  required.  Long  Distance  Tele- 
phone &  Telegraph  Co.  v.  Schmidt  (Ala. 
1908).  47  So.  731.  The  hypothetical  question 
may  properly  contain  "any  state  of  facts 
which  the  evidence  directly,  fairly,  and  rea- 
sonably tends  to  establish  or  justify."  Den- 
ver &  R.  G.  R.  Co.  V.  Roller,  41  C.  C.  A.  ?? 
100  Fed.  738  (1900). 
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bitrarily  ezelude  a  question  on  the  assumption  jbhat  the  fa«ts  on  which  it  is 
based  are  not  fully  proved.^^  ,     . 

This  rule  applies  at  every  stage  of  the  proceedings,^*  although  new  facts  may 
l»e  brought  out  in  cross-examination.^**  Controverted  facts  mav  be  included '' 
and  the  exclusion  of  immaterial  facts  is  not  fatal  to  the  regularitv  of  the  pro- 
(•ceilings.'^*  The  facts  must  be  proved '  by*  legal  evidelice  *'**  whatever  its 
wciijrht  ^"  and  even  facts  admitted  de  bene  mav  be  included."*^  The  witness 
may  however  be  tested"  by  asking  him  any  questions  if  permitted  by  the  court 
whether  supported  by  the  evidence  or  not.*^ 

§  822.  [Form  of  Question];  Cteneral  Assumptions.^^ — The  temptation  pre- 
sented] to  judicial  administration  to  peiinit  the  use  of.  general  expressions 
which  may  do  away  with  the  detailed  narration  of  facts  in.  a  hypothetical  ques- 
tion is  undoubtedly  a  strong  one.  The  enumieration  of  minute  facts  claimed 
by  the  proponent  to  have  been  established  by  the  evidence  is.  in  many  instances, 
greatly  consumptive  of  time*  The  presiding  judge,  in  such  cases,  seldom  be- 
comes unconscious  of  the  fact  that  it  is  an  important  part  of  his  administrative 
duty  to  expedite  trials.  The  burden  of  preparing  and  putting  the  hypothetical 
question  in  its  imobjectionable'form  apparently  presses  at  tithes  upon  counsel, 
as  a  monotonous  hardship.  These  considerations,  as  well  as  others,  lend  force 
to  the  suggestion  of  peiinitting  the  witness  to  give  his  opinion,  more  or  less 
completely,  upon  some  general  reference  to  the  evidence,  with  which  all  persons 
connected  with  the  trial  are  familiar  or  upon  some  broad  assumption  as  to 
what  the  evidence  proves. 

Hence  courts  have  sometimes  permitted  expert  witnesses  to  be  asked  their 


34.  Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Powers 
(Tex.  Civ.  App.  1909),  117  S.  \V.  459. 

35.  Conway  v.  State,  118  Ind.  482,  21  N\  E. 
285  (1888). 

36.  People  v.  Schuyler,  106  N.  Y.  298,  12 
N.  E.  783  (1887).  Where,  however,  the  range 
of  CToas-exiGimiiiation  is  limited  to  testing  the 
statementB  of  the  witneas  made  upon  direct 
examination  the  interrogation  of  experts  will 
be  restricted  in  a  similar  way.  Carr  v.  Amer- 
ican Locomotive  Co.  (R.  I.  1908),  70  Atl.  196; 
Hussong  Dyeing  Mach.  Co.  v.  Philadelphia 
Drying  Machinery  Co,  173  Fed  ^.36   (1909). 

37.  Bourbonnais  v.  West  Boylston  Mfg.  Co., 
184  Mass.  2.50.  68  N.  E.  232  (1903).  . 

38.  Frankfort  v.  Manhattan  R.  Co..  12 
Misc.  (N.  Y.)  13»  33  N.  Y.  Suppl  36  (189,5) ; 
Stearns  v.  Field,  90  N.  Y.  640  (1882);  Cow- 
ley V.  People.  83  N.  Y.  470  (1880). 

3B.  In  re  James,  124  Cal.  6.53.  57  Pac.  578, 
1008  (1899):  Sauntman  v.  Maxwell,  154  lad. 
114,  54  N  E.  397  (1899) :  SUte  v.  Hyde  (Mo. 
1911),   136   S.   W.   316    (implied   hearMiy) ; 


Hagadorn   v.   Connecticut  Mut.  L.   Ins.  Co. 
22  Hun   (N.  Y.)  249  (1880). 

▲  single  witness  is  sullicient  to  establish, 
in  most  cases^  the  existence  of  a  fact.  Nolan 
V.  Newton  St.  Ry.  Co.,  206  Mass.  384,  92  N.  E. 
505  (1910). 

40.  Oliver  v.  North  End  St.  R.  Co.,  170 
Maes.  222,  49  N.  E.  117  (189.8). 

41.  As  the  supreme  judicial  court  of  Massa- 
chtisetts  says,  he  "  in  many  cases  must  rely 
to  a  great  extent  upon  the  good  faith  of 
counsel  in  their  statements  as  to  what  they 
expect  the  evidence  will  be."  Anderson  v. 
Alberstamm,  176  Mass.  87,  57  N.  E.  215 
(1900).  See  also  Delaney  v.  Framiti^ham 
Gas  Fuel  &  Power  Co.,  202  Mass.  359,  88  N. 
E.'773  (1909). 

42.  Williams  v.  Great  Northern  R.  Co..  6S 
Minn.  55,  70  N.  W.   860,   37  L.  R.   A.    199 

(1897). 

43.  3   Chamberlayne,   Evidence,   §§  2480- 

2487. 
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juclgment  "upon. the  evidence"**  in  the  case  where  the  facts  are  few  and 
unambiguous  *^  and  the  witness  has  heard  all  the  evidence.*®  The  weight  of 
authority  however  seems  against  the  practice*^  as  it  is  impossible  to  know 
whether  the  jury  believes  the  facts  detailed  in  the  testunony  and  there  is  no 
way  of  kuow^ing  whether  the. case  on  which  the  opinion  was.  given  was  the  same 
as  that  found  by  the  jury.^®  Other  indefinite  assumptions  **  as  the  recollection 
of  the  witness  of  what  another  witness  has  stated  ^^  cannot  be  used  as  the  basis 
for  the  opinion  of  the  expert. 

§  823.  [Form  of  Question]  i  Adnunistrative  Details.' ^ — The  court  should 
exercise  its  administrative  powers  to  prevent  the  introduction  into  the  evi- 
dence of  irrelevant  facts  ^^  or  questions. of  undue  complexity  and  length  ^^.  or 
which  are  unfair  to  the  witness  ^^  or  inaccurate,^'*  AlisMading  questions  are 
also  to  be  avoided  which  overstate-  or  understate  the  evidence  ^^  or  omit  ma- 
terial facts'"  or  are  ambiguous*^  or  argnmentative  **  or  tend  to  give  color 


44.  "  An  expert  wituesn  cannot  be  asked  to 
give  an  opinion  founded  on  his  understanding 
of  the  evidence,  against  the  objection  of  the 
other  party,  e;ccept  in  cases  where  the  evi- 
dence is  capable  of  but  one  interpretation." 
Stoddard  v.  Winchester,  157  Mass.  567,  575, 
32  y.  E.  948  (1893). 

46.  Schneider  v.  Manning,  121  lU.  376,  12 
N.  E   267   (1887). 

46.  State  v.  Privitt.  175  Mo:  207,  75  S  W. 
457   (1903). 

47.  niinois  Cent.  R.  Co.. v.  McCoUum,  130 
III.  App.  267   ( 1906 ) . 

48.  U.  S.  V.  McGlue,  1  Curtis  C  C.  1  ( 1851) . 

49.  What  he  has  heard  of  the  oase. — 
Champ  V.  Cob.,  2  Mete.  (Ky  )  27  (1859); 
Connell  v.  McNett.  109  Mich.  329,  67  N.  W. 
344  (1896);  Malynak  v.  State,  61  X.  J.  L. 
562,  40  Atl.  572  (1898)  ;  Sanchez  v  People, 
22  X.  Y.  154  (1860)  :  Lake  v.  People.  1  Park 
Cr.  C.  557  (1854).  The  question  has.  how- 
ever,  been  received.  Swan»on  v.  Mellen,  66 
Minn.  486,  69  X.  W.  620  (1897):  State  v. 
Privitt  (Mo.  1903),  75  S.  \V.  457;  State  v. 
Hayden,  51  Vt.  299.  306  (1S78) 

60.  People  v  Bowen  (Mich.  1011),  130  N 
\V  706.  18  Detroit  Lejr.  X  201:  Bedford  Belt 
R.  Co.  v.  Palmer,  10  Tnd.  App.  17.  44  X.  E. 
686  ( J806)  :  Tibbitts  v.  Phipp«,  30  X.  Y  App. 
Div.  274.  51  X.  Y   Siippl.  9r>4  (l«08). 

51.  3  Chamlierlayne,  Evidence,  §§  2488- 
2407. 

52.  BiiRphenbere  v.  Southern  Electric  P. 
Co.,  161  Mo.  70,  61  S   W.  626  (1901). 

53.  Forsyth  v.  Doolittle,  120  V.  S.  73,  78, 
7  S.  Ct.  408,  30  L.  ed.  586  (1887)  **  Tt 
might  be  wiser  to  exclude  such  questions  al- 


together, whea  they  are  very  complicated  or 
iAVolve  much  detail."  Hpwes  v.  Col  bum,  165 
Mass.  385,  388,  43  X.  £.  125   (1896). 

54.  Kahn  v.  Triest-Rosenberg  Cap.  Co.,  139 
Cal.  340,  73  Pac.  164  (1903) ;  Baltimore  Safe 
Deposit,  etc.,  Co  v  Berry,  93  Md.  560.  49 
Atl.  401  (1901);  Dallas  Consol.  Electric  St. 
R.  Co.  v.  Rutherford  (Tex.  Civ.  App  1904), 
78  S.  \V.  558;  Brown  v.' Third  Ave.  R.  Co., 
19  Misc.  (X.  Y.)  504,  43  X.  Y.  Suppl.  1094 
(1897). 

55.  Some  blending  of  inaccuracy  in  restat- 
ing the  effect  of  the  evidence  for  the  pur- 
poses of  the  hypothetical  question  may  well  be 
tolerated  in  the  absence  of  proof  of  prejudice 
Atlanta  R.,  etc..  Co.  v.  Monk,  118  Ga.  449.  45 
S.  E.  494  (1903) ;  Tumbull  v.  Richardson,  69 
Mich.  400;  37  X.  VV.  499  (1888)  ;  Thompson 
V.  Knickerbocker  Ice  Co.,  6  X.  Y  Suppl.  7 
(1889). 

96.  It  has  even  been  held  that  where  a 
question  embraces  a  single  material  fact  of 
which  there  is  no  evidence  it  should  be  ex- 
cluded. Xorthern  Cent.  Ry.  Co.  v.  Green,  1 12 
Md  487,  76  Atl.  90  (1910) :  State  v  Hanley, 
34  Minn  433,  26  X  W.  .397  (1886)  :  EI  Paso 
Electric  Ry.  Co.  v.  Bolgiano  (Tex.  Civ.  App. 
1908).  109  S.  W.  .388. 

57.  Davis  v  State,  38  Md.  40,  44  (1873)  ; 
Hand  v.  Brookline,  126  Mass.  326  (1879). 

58.  Horton  v.  U.  S.,  15  App.  Cas.  (D.  C.) 
310  (1809)  :  Baltimore  Safe  Deposit,  etc.  Co. 
V  Berry,  93  Md.  560,  49  Atl  401  (1901) 
("  misconception  ") . 

59.  Taylor  v.  McClintock  (Ark  1908),  112 
S.  W  405:  Houston  &  T.  C.  R.  Co.  v.  John- 
son (Tex.  Civ.  App.  1909),  118  S.  W.  1150. 
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to  the  evidence  ^^  or  which  state  a  controverted  fact  as  if  it  were  proved.'^ 
The  province  of  the  jury  as  the  final  arbiters  of  the  facts  must  be  protected 
and  the  expert  will  not  for  example  be  allowed  to  state  how  far  the  evidence 
tends  to  prove  any  fact  in  controversy.***  As  the  receipt  of  hypothetical  ques- 
tions is  an  administrative  matter  the  action  of  the  trial  court  will  ue  sustained 
unless  it  is  unreasonable  or  an  abuse  of  the  discretion  of  the  court**  Failure 
to  object  to  the  form  of  the  question  at  the  time  will  be  deemed  a 'waiver.** 


60.  Slaughter  v.  Heath,  127  Ga.  747,  57 
S.  £.  69  (1907). 

61.  Chalmers  v.  Whitmore  Mfg.  Co.,  164 
Mass.  532,  42  X.  E.  98  (1895). 

62.  Ringlehaupt  v.  Young,  65  Ark.  128,  17 
S.  W.  710  (1891) ;  Barber's  Appeal,  63  Conn. 
393,  27  Atl.  973,  22  L.  R.  A.  90  (1893); 
Walker  v.  Fields,  28  Ga.  237  (1859)  ;  Texas 
Brewing  Co.  v.  Walters  (Tex.  Civ.  App.  1897), 
43  S.  W  548.  An  expert  witness  may  be 
asked  to  give  his  opinion  on  certain  facts  set 


out  in  a  hypothetical  question  although  they 
involve  the  issues  in  the  case  as  the  jury  are 
not  obliged  to  accept  as  true  the  facts  set  out 
in  the  hypothetical  question.  Jones  v.  Cald- 
well, 20  Idaho  5,  116  Pac.  110,  48  L.  R.  A. 
(\.  S.)  119  (1913). 

68.  Pensacola  Electric  Co.  ▼.  Bissett  (Fla. 
1910),  52  So.  367. 

64.  Ragland  v.  State,  125  Ala.  12,  27  So. 
983  (1899) :  Rowland  v.  Oakland  ConBol.  St. 
R.  Co.,  115  Cal.  487»  47  Pac.  255  (1896). 


CHAPTER  XXXVI. 

PROBATIVE  FORCE  OF  REASONING. 

Element  of  observation,  824. 

how  weight  is  tested;  detail  of  preliminary  facts,  825. 
qualifications  of  witness,  826. 
Inferences  tested;  when  tests  are  applied,  827. 

Probative  force  of  inferences  from  observation;  stage  of  rebuttal,  828. 
Probative  force  of  judgments;  how  enhanced;  use  of  text-books,  829. 

how  tested  on  cross-examination,  830. 

stage  of  rebuttal,  831. 
Use  of  standard  treatises;  deliberative  effect,  832. 
Weight  of  inferences;  a  question  for  the  jury,  833. 

reason  essential  and  sufficient,  834. 

comparison  between  inferences  from  observation  and  reasoning  from 
assumptions,  835. 
Weight  of  judgments;  a  field  of  conjecture,  836. 

§  824.  Element  of  Obsenration.^ —  In  ascertaining  the  probative  force  to  be 
accorded  to  the  statement  of  a  witness  based  directly  upon  observation  the  court 
and  jury  will  be  apt  to  have  in  mind  certain  obvious  considerations.  Prominent 
among  these,  is  the  circumstance  that  the  statements  and  other  acts  of  a  wit- 
ness, indeed  of  anybody,  are  judicially  regarded  as  trustworthy  in  proportion 
as  they  are  involuntary.  With  the  entrance  of  volition,  is  thought  to  come  the 
operation  of  self-interest,  reflections  as  to  how  proposed  conduct  vnll  effect  a 
certain  end. 

Adequate  Knowledge, —  In  the  second  place  the  test  of  adequate  knowledge 
on  the  part  of  the  witness  may  always  be  applied,  equally  by  judge  or  jury. 
"  The  extent  of  the  witness's  acquaintance  with  the  subject  may  always  be 
inquired  into,  to  enable  the  jury  to  estimate  the  weight  of  his  evidence.'' 

Mental  Powers. —  Aside  from  the  general  confidence  which  administration 
reposes  in  the  accuracy  of  intuitive  obsen*ation,  it  may  be  said  of  statements 
of  fact  when  compared  to  those  in  which  the  proportion  of  reasoning  is  high, 
that  perhaps  the  most  essential  point  in  connection  with  estimating  the  proba- 
tive force  of  results  of  perception  is  that  the  opportunities  for  observation  are 
much  more  carefully  to  be  scrutinized  than  are  the  mental  powers  of  the 
observer.  In  the  case  of  Conclusion  and  Judgment,  the  reverse  is  more 
nearlv  true. 

1.  Oiamberlayne,  Evidence,  §  2499. 
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§  825.  [Element  of  Obseiration]  Sow  Weight  it  Tested;  Detail  of  Preliminary 
Pacts. 2 —  As  frequently  observed  in  connection  with  the  element  of  observation 
in  its  various  aspects  previously  considered,  a  most  valuable  aid  in  determining 
the  probative  force  ^  properly  to  be  accorded  to  the  mental  result  lies  in  the 
enumeration  bv  the  witness  ofsuoh  of  the  f^cts  at  the  basis  of  his  inference  as 
admit  of  effective  individual  statement.**  Any  facts  which  tended  to  fix  the 
attention  of  the  witness,^  his  opportunities  for  observation**  and  his  mental 
powers  of  observation  ^  can  be  shown  and  he  may  be  tested  by  the  inferences 
of  other  observers  ®  or  by  showing  the  possibility  of  different  causes  for  the 
results  noticed.® 

§  826.  [Element  of  Reasoning;  How  Weight  is  Tested] ;  Qualifications  of  Wit- 
ness.*^ —  An  unquestionably  sound  proposition  is  to  the  effect  that  the  eviden- 
tiary weight  of  the  judgment  of  a  skilled  witness  is  lai^ly  dependent  upon 
qualifications  possessed  by  him,  his  knowledge  of  the  facts  and  principles  of 
his  art,  the  skill  and  experience  which  he  has  acquired  and  the  experiments  ur 
researches  which  he  has  made.'*  The  qualifications  of  a  skilled  witness  may 
be  affirmatively  established  and  the  probative  force  of  his  act  of  reasoning 
directly  enhanced  by  the  indorsements  of  his  skill  and  ability  given  by  others  *^ 
including  ex|)erts.*^  The  witness  may  also  be  tested  by  showing  his  general 
knowledge  *^  or  lack  of  it  *^  and  the  reasoning  powers  of  the  witness,  whether 


2.  Chamber  lay  ne.  Evidence,  §  2.500. 

3.  **  The  qualifieatioa  that  the  opinion  of 
the  non-expert  must  be  accompanied  by  a 
statement  of  the  facts  on  which  it  is  based 
is  not  very  important;  sinte,  whether  the  wit- 
ness be  an  expert  or  a  non-expert,  the  grounds 
of  his  belief  and  his  opportunities  of  observa- 
tion may  always  be  elicited;  and,  whether  the 
witness  be  of  the  one  class  or  the  other,  his 
testimony  should  be  rejected  by  the  Court, 
where  it  consists  of  a  mere  naked  declaration 
of  opinion  with  neither  learning,  observation, 
nor  acquaintance  to  support  it."  Wood  v. 
State,  5S  Miss.  743  HSSl),  per  Chalmers, 
C.  J. 

4.  Scott  v.  Hay.  ftO  Minn.  304,  07  X,  W. 
106  (1903). 

5.  "  f s  vour  recollection  refreshed,  or  vour 
attention  called  to  that  from  any  circum- 
stance, any  accident  that  happened  there?" 
OTfagan  v    Dillon.  76  X.  Y.  170,  173  (1870). 

6.  Columbus  k  R.  R.  Co.  v.  ChriPtian,  97 
Ga.  56,  25  S.  E.  411   (1806). 

7.  McGuerty  v  Hale,  161  Mass.  51,  .36  X. 
E.  682  '1«04) ;  Oahagan  v.  H.  Co..  1  All.  190 
ri861):  Frailer  v.  R.  Co.,  38  Pa.  104,  111 
(1860). 

8.  Connecticut  Mut.  L.  Ins.  Co.  ▼.  Ellis,  89 
111.  516  (1878). 


9.  People  V.  Knight  (Cal.  1895),  43  Pac. 
6:    Com.  y.   M«UHtl8..:2   Allen    (M«vfe/)   «»'» 

(1861);  Ratbrick  v.  Detroit  Post,  etc.,  Co, 
60  Mich.  620.  16  X.  W.  172,  45  Am.  Rep   63 

(1883). 

10.  Chamberlayne,  Evidence.  S  2505. 

11.  Carr  v.  Xorthem  Lil»erties,  35  P».  St. 
324,  78  Am,  Dec.  342  (1860) :  State  v.  Ward, 
39  Vt.  225    (1867). 

18.  Tullis  T.  Kidd,  12  Ala.  650  (1847) 
(physician). 

18.  State  V.  ^Tavnes,  61  la.  120.  15  X.  W. 
864  (1883);  Martin  v.  Courtney.  75  Minn. 
255,  77  X.  W.  813  (1899) ;  Uros  v.  Com.  84 
Pa.  St.  200  (1877). 

This  practice  seems  objectionable  to  some 
courts  as  being  confusing  and  likely  to  con- 
fuse the  issue.  Birmingham  R.  k  K.  Co.  v. 
Ellard.  135  Ala  433.  30  So.  276  (1003):  De 
Phue  V.  State,  44  Ala.  32  (1870):  TulUs  v. 
Kidd,  12  Ala.  648  (1847);  Porrheimer  v. 
Stewart,  73  Towa  216,  36  X.  W.  14?^  (1887). 
Brabo  v.  Martin,  5  T-a.  177  (1832)  (confus- 
ing the  issues). 

14.  People  v.  Youngs,  151  X.  Y.  210,  45 
X.  E.  460  (1896). 

15.  Washington  v  Cole,  6  Ala  214  (1844). 
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unskilled  or  expert  ^*  and  by  sliowing  also  what  facts  the  witness  is  using  in 
addition  to  those  in  evidence  as  the  basis  of  his  inferences  or  his  judgments.^^ 
Common  knowledge  is  the  basis  for  the  inferences  of  the  unskilled  observer  ^* 
while  the  expeii;  witness  measures  the  enumerated  facts  in  terms  of  his  art 

§  827.  Inferences  Tested;  When  Tests  are  Applied.^^ — As  a  matter  of  ad- 
ministration, tests  are  applied  to  probative  force,  occasionally  at  the  stage  of 
voir  dire,  more  often  at  that  of  cross-examination-in-chief.  The  normal  range 
uf  the  examination  is  subject,  in  the  usual  way,  to  the  administrative  power 
of  the  judge  '"^  and  is  as  extensive  as  is  permitted  by  the  regular  rule  of  prac- 
tice which  obtains  in  the  particular  jurisdiction.^^  Speaking  generally,  within 
these  double  limitations,  the  range  permitted  is  a  wide  one.^^  Thus,  where 
this  rule  of  practice  or  pi-ocedure  limits  the  cross-examination  to  the  points 
investigated  or  referred  to  in  connection  with  the  direct  examination  of  the 
witness  and  does  not  allow  the  adverse  party  to  cross-examine  him  for  the  pur- 
pose of  eliciting  facts  in  support  of  his  own  affirmative  hypothesis,  the  same 
liniitation  is  imposed  upon  couusel  who  cross-examine  with  .  regard  to  the 
probative  force  of  an  act  of  reasoning.^  Thus  cross-examination  may  cover 
the  dainagej*,**  the  knowledge  of  the  witness,^*  pi'ovided  it  is  not  calculated  to 
mislead  the  jurv.^*  or  his  qualifications.^^  Cross-examination  as  to  credit  may 
go  to  great  lengths  ^^  even  using  the  testimony  in  other  suits,^**  and  the  cross- 
examining  counsel  has  a  substantive  right  to  test  the  expert  by  hypothetical 
questions  based  <m  his  view  of  the  facts  *"  or  even  on  imaginary  facts.^* 


IS.  State  V.  Kelly,  77  Ponn.  266,  58  All. 
705  11904). 

17.  Batten  v.  State,  80  Tnd.  ,194  flftSl); 
Graham  v.  Pennsylvania  Co.,  130  Pa.  St.  140, 
21  Atl.  151.  12  L.  R.  A.  203  (ISIU). 

18.  Chicago,  etc.,  K.  Co.  v.  Tniitt,  68  TU. 
App.  76   (1806)    (gate). 

19.  Chamber layne.  Evidence,  S  2510. 

20.  Carr  v.  American  Locomotive  Co.,  26 
R.  1.  180,  58  Atl.  678  (1004)    (valve  stem). 

Imaginary  questions. —  Expert  witnesftes 
may  be  crofls-examined  on  purely  imaginary 
and  abstract  questions,  in  order  to  get  their 
opinionH  on  all  the  possible  theories  of  the 
caiie.  and  that  the  value  and  accuracy  of  their 
opinions  may  be  fairly  tested.  Parrish  v. 
State,  130  Ala.  16,  36  So.  1012  (1004). 

21.  Manre  v.  Gould  A  Eberhardt  (N.  J. 
100.1),  60  Atl.  1134  (1005). 

22.  McMahon  v.  Chicago  City  Ry.  Co..  230 
111.  .334,  88  N.  E.  223  (1900)    (interest). 

28.  Amos  V.  State,  06  Ala.  120,  11  So.  424 
1 1801) :  Gridley  v.  Boggs,  62  Cal.  100  ( 1882) ; 
Rice  V.  Des  Moines.  40  Iowa  638  (1875). 

24.  Barry  v.  Reeond  Ave.  R.  Co.,  1  Misc. 
(N.  Y.)  602,  20  N.  Y.  Suppl.  871  (1892). 


25.  Lake  v.  People,  1  Park.  Cr.  (X.  Y.) 
405  (1854). 

26.  McMahon  v.  Chicago  City  Ky.  Co.,  239 
111.  334,  88  X.  £.  223  (1000). 

27.  Birmingham  R.,  ete.,  Co.  v.  EUard,  135 
Ala.  433.  33  So.  276  (1002);  Davis  v.  State, 
35  Ind.  406,  9  Am.  Rep.  700  (1871)  ;  Hutch- 
inson  v.  State,  19  Nebr.  262,  27  N.  W.  113 
(1886). 

28.  Alabama  Great  Southern  R.  Co.  v.  Hill, 
03  Ala.  514,  0  So.  722,  30  Am.  St.  Rep.  65 
(1890). 

28.  Brooks  v.  Rochester  R.  Co.,  10  Misc. 

(X.  Y.)  88,  31  N.  Y.  Suppl.  179  (1894). 

.    80.  Louisville,  etc.,  R.  Co.  v.  Lucas,   119 

Ind.  583,  21  N.  E.  968,  6  L.  R.  A.  103  (1889) : 

Conway  v.  State,  118  Ind.  482,  21  X.  E.  285 

(1880);  Louisville,  etc.,  R.  Co.  v.  Wood,  113 

Ind.  544,  14  N.  E.  672,  16  X.  E   197  (1888) ; 

I>ouisv]]le,  etc.,  R.  Co.  v.  Falvev.   104  Ind. 

400,  3  X.  E.  380.  4  N.  E.  908   (1886)  :  Davis 

V.  SUte,  36  Ind.  496.  9  Am.  Rep.  760  ( 1871 ) ; 

Keamev  ▼.  State,  68  Miss.  233.   8  So.  292 

(1800);    People   v.    Thurston,    2    Park.    Or. 

(X.  Y.)  40  (1862). 

81.  Bever  t.  Spangler,  08  Iowa  576,  61  K. 


§§  b2Sy  829  Phobate  Force  of  Reasoning.  633 

§  828.  Probative  Force  of  Inferences  from  Observation;  Stage  of  SebuttaL^'— 
In  using  the  tests  as  to  the  probative  force  of  observation  which  are  created  by 
cross-examination,  the  adverse  party  is,  as  a  matter  of  course,  frequently  en- 
gaged in  securing  material  for  an  efiFective  rebuttal.  When  this  stage  arrives 
for  him,  the  opponent  may  properly  follow  up  his  attack  upon  the  probative 
force  of  an  adverse  inference  through  the  breaches  which  his  cross-examination 
may  be  supposed  to  have  created.  In  respect  to  the  force  of  observation,  the 
adverse  party  may  show,  if  he  can,  that  the  witness  did  not,  in  point  of  fact, 
observe  correctly.  A  fortiori,  he  is  at  liberty  to  establish  that  the  alleged 
observer,  by  reason  of  his  physical  condition,**  the  position  in  which  he  was 
placed  or  the  like,  could  not  have  noticed  the  phenomena  which  he  says  he 
perceived.  He  may  seek  to  show  that  the  facts  detailed  by  the  witness  as  the 
basis  of  his  inference  have  no  objective  existence.'*  Clearly,  in  order  that 
the  inference  of  the  observer  should  retain  probative  force,  it  is  necessary  that 
the  proponent  should  maintain,  at  all  hazards,  the  substantial  actuality  of  these 
constituent  phenomena.*^  The  testimony  of  the  witness  may  be  contradicted 
by  other  witnesses.*® 

§  829.  Probative  Force  of  Judgments;  How  Enhanced;  Vse  of  Tezt-Books.^^— 

Ad  part  of  his  original  case,  a  proponent  may  be  permitted  to  reinforce  the 
probative  weight  of  the  judgment  of  his  expert,  even  before  an  attack  has  been 
made  on  it  by  his  adversary.  In  this  way,  the  superior  nature  of  his  qualifica- 
tions,  the  length  and  variety  of  his  experience,  the  extent  of  his  reading,  the 
responsibility  of  the  positions  which  he  has  held,*®  and  other  facts  of  a  similar 
nature  may  properly  be  shown.  To  the  same  effect,  evidence  that  the  expert's 
mental  operations  are  characterized  by  accuracy  *•  or  promptness  in  reaching 
correct  conclusions  mav  be  established  in  the  evidence.  Still  more  natural  is  it 
that  the  proponent  should  desire  to  show  the  correctness  of  the  reasoning 
adopted  by  his  witness  in  the  particular  case.**^  Like  other  deliberative  facts, 
however,  much,  in  deciding  as  to  whether  evidence  of  this  class  should  be 
used,  is  necessarily  dependent  upon  the  administrative  instinct  of  the  judge. 

W.  1072  rl895)  :  Williams  v.  Great  Northern  85.  Frost   v    Milwaukee,   etc.,    R.   Co..  96 

R.  Co,  68  Minn.  55.  70  N.  W.  860.  37  L.  R.  A.  Mich.   470,   .56   N.   W.    19    (1893) ;    Clark  v. 

199  n897) ;  Dilleber  v.  Home  L.  Ins   Co.,  87  State,  12  Ohio  48.3,  40  Am.  Dec.  481   (1843): 

N.  Y    79   (1881)  ;  La  Beau  v    People.  34  N.  Easton  Fir»t  Nat.  Bank  v.  Wireback.  106  Pa 

Y.  223    (1866).     No  obligation  rests  on  the  St.   37    (1884):    Foster  v.  Dtckerson.  64  Vt 

court    to    receive    such    testimony.     Root    v.  233.  24  Atl.  255  (1891). 

Boston   El    R.  Co.,  183  Mass    418,  67  N.  E.  86.  Lake  Erie,   etc.,   R.   Co.   v    Miiprj:,  \^i 

366    (1903).  Ind.  168.  31  X.  E.  .564  (1892) 

38.  Fairchild     v.     Bascbmb,     35     Vt:     398  37.  Chamberlayne.  Evidence.  §  2524 

(1862)  :  In  re  Mullin,  110  Cal.  252.  42  Pac.  38.  Thompson  v.  Ish.  99  Mo    160.  12  S  W 

645  (1895).  510,  17   Am.  St.  Rep.  5.52    (1889):   Uros  v 

84.  Kirsher  v.  Kirsher.   120  Iowa  337,  94  Com.,  84  Pa.  fit.  200  (1877) 

N.   W.   846    (1903):    Union   Pac.   R.   Co.    v.  89.  Com    v.  Buccieri.   1.V3  Pa.  fit.  5.^!,  28 

Stanwood  (Nebr.  1904),  98  N.  W  656:  Qninn  Atl.  228   (1893)    (promptness  of  testimony) 

V.  Hijrjrins,  63  Wis.  664,  24  N.  W.  482,  53  40.  O'Neill    v.    Beland,    133   111.    App.  594 

Am.  Rep.  306  ( 1886) .  ( 1907 ) . 
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So  all  kinds  of  corroborative  facts  ^^  or  the  results  of  experiments  *^  may  be 
put  in  evidence  to  enhance  the  value  of  the  expert.  The  facts  added  by  the 
witness  to  those  stated  in  his  preliminary  enumeration  may  also  be  shown  in 
testing  him.*^ 

Standard  text-books  are  inadmissible  as  hearsay  **  but  the  witness  may  be 
permitted  to  corroborate  himself  by  showing  that  his  statement  is  in  accord 
with  the  text-books  on  the  subject.**  Standard  treatises  on  matters  of  common 
knowledge  however  may  be  in  a  diifereut  class  and  like  mortality  .tables  ^^  may 
be  used  to  refresh  the  memory  as  to  facts  which  are  potentially  known.*' 
Statutes  in  some  states  have  provided  that  standard  works  may  be  received  as 
proof  of  the  facts  asserted.*^  In  putting  hypothetical  questions  the  attorney 
may  adopt  the  language  of  the  text-books  ^®  which  the  expert  may  ratify  ^  and 
the  expert  may  even  be  allowed  to  refresh  his  memory  by  reference  to  the 
text-book  *^  which  cannot  however  be  used  in  its  assertive  capacity  *^  and 


41.  Moyer  v.  New  York  Cent.,  etc.,  U.  Co., 
98  N.  Y.*64o  a885). 

42.  People  v.  Thompson,  122  Mich.  411,  81 
X.  W.  344  il899).  The  teetimony  of  an  ex- 
pert with  respect  to  a  test  made  by  reflex ing 
the  knees  of  the  plaintiff  did  not  refer  to 
subjective  symptomfi,  no  words  or  statements 
of  plaintiff  being  given,  and  was  therefore 
competent  in  an  action  for  personal  injuries. 
Hireh  v.  Chicago  Consol.  Traction  Co.,  146 
111.  App.  501   HflOO). 

45.  Cobb  ▼.  United  Engineering  A  Contract- 
ing Co.,  191  N.  Y.  476,  84  X.  E.  395   (1908). 

44.  *'  The  substantial  objection  is  that  they 
are  statements  wanting  the  sanction  of  an 
oath,  and  the  statement  thus  proposed  is 
XDade  by  one  not  present  and  not  liable  to 
cross-examination."  Ash  worth  v.  Kittredge, 
12  Ciish.  194  (1853),  per  Shaw,  C.  J. 

46.  Healy  v.  Visalia,  etc.,  R.  Co.,  101  Cal. 
585,  ,36  Pae.  125  (1894) :  State  v.  Winter,  72 
Iowa  627,  34  N.  W.  476  (1887);  State  v. 
Baldwin,  36  Kan.  1,  12  Pac.  318  (1886): 
People  V.  Vanderhoof,  71  Mich  158,  39  N.  W. 
28  (1888).  A  contrary  view  has,  however, 
been  expressed.  Link  t.  Sheldon,  18  N.  Y. 
8uppl.  815  (1892). 

Eeoorded  oaaei. —  As  a  practical  matter, 
this  corroboration  consists  in  many  instances 
in  the  statement  by  the  text-hook  author  of  a 
number  of  recorded  cases  upon  which  the 
expert  relies  in  aid  of  his  opinion.  Healy  v. 
Visalis.  etc..  R.  Co.,  101  Cal.  5fl5.  36  Pac 
125  (1894) :  Brodhead  t.  Wiltse,  35  Iowa  420 
nft72):  Huffman  v.  Click,  77  N.  C.  55 
( 1877 ) .  Although  medical  books  are  not  com- 
petent in  evidence  still  experts  may  refer  in 
giving  their  opinions  to  the  medical  author- 


ities and  state  in  substance  the  result  thereof. 
Fidelity  &  Casualty  Co.  v.  Meyer,  106  Ark. 
91,  152  S.  W.  996,"  44  L.  R.  A.  (N.  S.)  493 
(1912),  citing  text. 

46.  Pearl  v.  Omaha,  etc.»  R.  Co.,  115  Iowa 
535,  88  N.  W.  1078  (1902). 

47.  A  civil  engineer  who  has  testified  to  the 
cause  of  the  fall  of  a  building  may  verify  his 
resirlts  by  reading  from  tables  of  recognized 
authority  a  record  of  the  tests  which  show 
the  strain-resisting  capacity  of  various  build- 
ing materials.  Western  Assur.  Co.  v.  J.  H. 
Mohlman  Co..  83  Fed.  811,  28  C.  C.  A.  167, 
40  L  R.  A.  561   (1897). 

48.  i'alifomia.—  C.  C.  P.  §  1944   (1872). 
Id^ho.—  Bev.  St.  §  5990  (1887). 
Montana  — C.  C.  P.  §  3227  (1895). 
yehraaka.—  Comp.  St.  §  5916  (1899). 
Oreffon.—  C.  C.  P.  §  758  (1892). 
Itah.-^  Rev.  St.  §  3400  (1898). 

48.  Connecticut. —  Tompkins  v.  West,  56 
Conn.  478,  485,  16  Atl.  237    (1888). 

IUinoi$. —  Connecticut  Mut.  L.  Ins.  Co.  v. 
Ellis,  89  III.  516,  519   (1878). 

JTefiftccJky.-^WiHiamB  v  Nalley,  45  S.  W. 
874.  20  Ky.  L.  Rep.  244  (1898). 

South  Carolina. —  State  v.  Coleman,  20  S. 
C.  441    (1883). 

Tennessee. —  Byers  v.  Nashville,  etc..  R.  Co., 
94  Tenn.  345.  29  S.  W.  128  (1894). 

50.  Chesapeake  &  O.  Ry.  Co.  v.  Wiley  (Ky. 
1900),  121  S.  W.  402;  Soquet  v.  State.  72  Wis. 
666,  40  X.  W.  391   (1888). 

61.  Huffman  v.  CTck.  77  N  C  55  (1877) ; 
Rowley  v.  London,  etc..  R  Co.,  L.  R.  8  Exdi. 
221    (1873).' 

68.  Foggett  ▼.  HSMber,  23  N.  Y.  App.  IMt. 
207,  48  N.  T.  Suppl.  741  (1898). 
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oare  must  also  be  used  to  see  that  the  iTile  against  the  use  of  text-books  as 
evidence  is  not  evaded.^^  One  of  the  commonest  and  best  methods  of  enhanc- 
ing the  value  of  the  testimony  of  the  skilled  witness  is  by  calling  on  him  to 
explain  his  reasoning. ^^  The  counsel  may  also  elicit  from  an  adverse  wituesji 
an  admission  of  the  eminence  of  his  own  witness. ^*^ 


§  830.  [Probative  Force  of  Tudgxftents] ;  How  Tested  on  Cross-ExaminatioE.^— 

An  appropriate  field  for  cross-examination  is  as  to  the  knowledge  and  experience 
gained  by  the  reading  and  training  of  an  adverse  witness  in  connection  with 
the  subject  as  to  which  He  claims  to  possess  expert  skill. ^*  The  general  qualiti- 
cations,  however  acquired,  may  properly  be  tested  at  this  time,^'*  recognizing 
that  an  unsuccessful  attempt  to  discredit  may  be  a  most  powerful  method  of 
enhancing  the  probative  efficiency  of  an  adverse  witness. 

Standard  treatises  may  also  be  used,  not  as  evidence  in  themselves,**  but  by 
reference  for  the  purpose  of  testing  the  statements  of  the  witness,^"  and  where 
the  expert  has  stated  that  he  relies  on  the  authorities  to  some  extent  it  may  be 
shown  that  the  standard  books  are  not  in  accord  on  the  question/'^  and  the 
position  taken  by  various  authors  on  a  certain  point  may  be  brought  out  on 
cross-examination,**^  and  such  books  provide  frequent  material  for  framing 
questions.'*^ 

§  831.  [Probative  Force  of  Jndgrments] ;  Stage  of  Rebuttal.*'^ — As  has  been 
seen  at  an  earlier  place^  the  process  of  testing  an  adversary's  case  may  take 


53.  Hall  v.  Murdock,  114  Mich.  233.  72  N. 
W.  150  (1897)  ;  Mar*liaU  v.  Brown,  50  Mich. 
148,  15  N.  W.  55  (1883;  Byers  v.  Xashvilte, 
etc  ,  R.  Co.,  94  Tenn.  345.  29  S  \V.  128  M896) . 
The  rule  has  been  thus  stated:  A  party 
calling  an  expert  medical  witness  cannot  read 
from  medical  works  on  inductive  science,  and 
ask  his  witness  if  he  agrees  with  the  state- 
ment of  the  authority,  or  if  it  accords  with 
his  experience.  In  re  Qock's  Will,  120  N.  Y. 
Suppl.  106.(1911). 

54.  Louft  V.  C.  ^  J.  Pyle  Co.  (Del.  Super. 
1910),  75  Atl.  619;  State  v.  Collins  (Del.  O. 
&  T.  1903),  6^  Atl.  ^24;  Chicago  Union 
Traction  Co.  v.  Ertrachter,  228  IH.  114,  81 
N.  E  816  (1907);  Cooper  v.  Harvey  (Kan. 
1908),  94  Pac.  213;  State  v.  Pyno  (Kan. 
1904),  74  Pac.  1114  (handwriting).  Where 
an  expert  opinion  is  competent,  the  reasons 
upon  which  such  reasoning  is  based  are  like- 
wise received.  Quincy  Gas  &  Electric  Co  r. 
Schmitt,  123  III.  App.  647   (1006). 

55.  Dean  v.  Wabash  R.  Co.  (Mo.  1016), 
129  S.  W.  953 ;  Sullivan  v  Charlestown  t  W. 
C  Ry.  Co,  85  S.  C  532,  67  S  E.  905  U910). 

N.  Chamberhtyne,  Evidence,  f  2535, 


57.  West  Chicago  St.  R.  Co.  v.  Fishman.  169 
Ilk  196,  48  N    E.  447  (1807). 

58.  Birmingham  R.,  etc.,  Co.  v.  Ellard.  HS 
Ala  433,  33  So.  276  il$M)2>:  Davis  v  State, 
35  Ind.  406,  0  Am.  Rep.  700  (187U  :  Hutch- 
inson V  SUte,  10  Nelir.  262.  27  X.  W.  113 
(1886). 

59.  Chicago  Union  Traction  Co.  v.  Ertrach- 
ter, 228  111.  114,  81  N  E.  H16  (1007)  (xtate 
of  authorities) ;  Dean  v.  Wabash  R.  Co.  (Mo. 
1910),  129  S.  W.  0.53;  Beadle  v.  Paine  (Or 
1905  K  80  Pic.  903:  Egan  v.  Dry  Dock,  etc., 
R  Co,  12  X.  Y.  App  Div.  656,  42  X.  Y 
Suppl.  188   (1806). 

GO.  State  v.  Moeller  (Md.  1010).  126  X. 
W.  568  (credibilitv)  ;  Gulf.  C.  *  S.  E.  R^'. 
Co  V.  Dooley  (Tex.  Civ.  App.  1010),  n\  S 
W.  831. 

61.  Xew  Jersey  Zinc,  etc.,  Co.  v.  T-ehiHi 
Zinc,  etc,  Co.,  50  N.  J.  L.  180,  .35  Atl  OH 
(1806V. 

eS.  Brodhead  v  Wiltne.  35  Iowa  i^ 
M8:2» :  Sale  v.  Eichberg.  106  Tenn.  33.3.  59 
S  W.  1020  (1000), 

68.  State  v.  Wood.  53  X.  H.  406  (1873). 

64.  Chamberlayne,  Evidence^  |  2641. 
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§  832 


place  not  only  at  the  stage  of  cross-examination  but  upon  that  of  rebuttal.  In 
other  words,  the  deliberative  or  testing  facts  may  be  introduced  into  the  case 
by  the  direct  testimony  of  friendly  witnesses  or  by  the  cross-examination  of 
those  which  were  originally  produced  by  one's  adversary.  Possibly,  the  most 
obvious  and  frequent  line  of  attack  made  at  the  stage  of  rebuttal  upon  the 
judgment  of  an  opposing  expert  is  an  attempt  to  establish  the  claim  that  the 
facts  assumed  in  the  hypothetical  question  do  not  in  reality  exist,**^  that  the 
phenomena  said  to  have  been  observed  were  never  actually  perceived  or,  at 
least,  have  not  been  established  by  the  evidence.^'*  The  result  of  the  reasoning 
faculty  is  inevitably  discredited  should  it  appear  to  have  operated  upon  an 
erroneous  basis  of  fact.^^  So  an  adverse  witness  may  be  discredited  by  showing 
that  he  has  at  other  times  made  inconsistent  statements  ^^  or  acted  in  a  manner 
inconsistent  with  his  present  testimony .^^  So  it  may  be  established  that  the 
explanation  given  by  the  witness  of  the  facts  is  not  the  only  one  ^^  and  facts 
showing  that  the  expert  is  lacking  in  qualifications  ^^  or  is  biased  ^^  or  has 
been  mistaken  on  other  occasions  ^^  are  also  admissible. 

§  832.  TTse  of  Standard  Treatises;  Deliberative  £fle«tJ^-^ It  has  thus  been 
seen  that,  even  under  modern  conditions,  the  office  of  a  text-book,  though  of 
the  highest  authority,  is,  in  the  absence  of  statute,  deliberative.  Such  benefit 
as  the  conuuunity,  represented  in  its  courts,  gains  from  scientific  text-books,  it 
thus  acquires  by  indirection.  Across  the  path  to  direct  consultation  stands  the 
rule  against  hearsay.  This  difficulty  is  obviated  in  many  cases  by  using  these 
books  as  an  aid  to  judidal  knowledge,  The  hearsay  rule  was  established  be- 
fore science  wad  of  importance  and  it  has  been  suggested  that  an  additional 


85.  Quinn  v.  Higgins,  63  Wis.  664,  24  X  W. 
482.  53  Am.  Kep.  305  i  1885)  An  expert,  for 
example,  who  testified  that,  in  his  judgment,  a 
train  running  at  a  certain  rate  of  speed  could 
have  been  stopped  within  a  given  distance, 
speaks  with  but  little  effect  should  it  appear 
that  the  train  was  in  point  of  fact,  proceed- 
ing at  a  much  hiojher  rate  of  speed.  Frost 
V.  Milwaukee,  etc  ,  R.  Co.,  96  Mich.  470,  56 
X.  W.  19  (1893). 

Contradiction  by  the  eyei^t  may  be  shown 
on  rebuttal.  Thus,  an  event  which  the  ex- 
pert said  was  impossible  may  be  affirmatively 
shown  actually  to  Have  occurred.  Com.  v. 
Leach.  156  Mass.  90.  ."^O  X.  E    163  (1S92).. 

66-  Bristed  v.  Weeks.  5  Redf.  Surr.  (N. 
Y.)   529   .18«2). 

67.  Clark  v.  State,  12  Ohio  483,  40  Am. 
Dec.  481    (1843).  .       > 

68.  People  v.  Donovan.  43  Cal.  162  (1872)  ; 
Miller  v.  Mutual  Ben.  L.  Ins.  Co.,  31  fowa 
216.  7  .\m.  Rep.  122  (1871):  Sanderson,  v. 
Nashua.  44  N.  H.  492  (1863).. 


99,  Peterson  Bros.  v.  Mineral  King  Fruit 
Co.  (Cal   1903),  74  Pac.  162. 

70.  Lincoln  v.  Taunton  Copper  jiffg.  Co.,  9 
Allen  (Mass.)   181   (1864). 

71.  Carley  v.  New  York,  etc.,  R.  Co.,  1  N. 
Y.  Suppl.  63  (1888).  See,  however.  Buck- 
man  V.  Missouri,  etc.,  R.  Co.,  100  Mo.  App. 
30,  7a  S.  VV.  270  (1903) ;  Adams  v.  Sullivan, 
100  Ind.  8   (1884). 

78.  New  Jersey  Zinc,  etc.,  Co.  v.  Lehigh 
Zinc,  etc.,  Co.,  59  N.  J.  L.  189,  35  Atl.  915 
(1896)  ;  Metropolitan  St.  Ry.  Co.  v.  Hough- 
ton  (Tex.  Civ.  App.  1911),  134  S.  W.  422. 

73.  Papers  containing  false  signatures 
which  were  pronounced  genuine  at  a  former 
trial  by  experts  called  at  the  second  t^ial  may 
be,  introduced  in  evidence  for  the  purpose  of 
showing  the  former  mistake,  and  thereby  af- 
fecting the  weight  of  their  opinions.  Hoag 
v.  Wright,  174  X.  Y.  .36,  66  X.  K.  579.  63 
L.  R.  A.  163   (1903). 

74.  Chamberlayne,  Evidence,  §  2547. 
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small   minority   of   the   testimony   in   the  face  of   salient   and    irrefragible 
facts."" 

§  836.  [Weight  of  Iziferenoes] ;  Comparison  between  Inferences  from  Observa- 
tion and  Keasoning  from  Assumptions.**  • —  To  attempt  any  classitication  of  the 
probative  vahie  of  the  reasoning  of  witnesses  except  in  the  most  general  way  is 
a  task  as  difficult  as  its  results  are  valueless.  In  broad  outljine,  however,  certain 
general  distinctions  are  to  be  observed.  It  is  not,  for  example,  questionable  that 
on  a  matter  essentially  technical  in  its  nature,  the  inference  or  conclusion  of  a 
skilled  observer  is  more  powerful,  other  things  being  equal,  in  producing  belief 
than  similar  mental  acts  by  witnesses  not  possessed  of  the  appropriate  skill 
and  experience.*®  For  example,  the  evidence  of  eye-witnesses  that  a  certain 
event  actually  occurred  is  not  readily  off-set  bv  the  inference,  conclusion  or 
judgmeut  of  a  witness,  skilled  or  unskilled,  that  it  could  not  have  done  so.** 
While  the  inference  or  conclusion  of  the  ordinary  or  skilled  observer  is  second- 
ary evidence  as  compared  to  the  constituent  facts  themselves,  and  the  judgmeut 
of  the  skilled  observer  or  expert  is  secondary  to  the  judgment  of  the  jury,  no 
relationship  of  primary  and  secondary  exists  as  between  the  various  mental  acts, 
inferences,  couclusionB  er  judgments.^  That  is  to  say^  receinng  the  opinion 
of  an  expert  is  not,  for  example,  to  be  postponed  until  it  is  made  to  appear  that 
the  inference  or  conclusion  of  an  observer  cannot  be  obtained.^     Testimonv 

■ 

from  Judgment  may  be  superior  to  Inference  and  Conclusion  as  the  hypo- 
thetically  stated  question  purports  to  be  exact  and  inference  and  fact  are  thus 
clearly  separated,  but  in  many  cases  the  observed  phenomena  cannot  be  placed 
before  the  expert  in  their  entirety  '*  and  the  hypothetical  question  may  be  based 
on  facts  incompletely  proved  and  the  expert  furthermore  lacks  the  warmth  and 
intimacy  of  the  observer's  connection  with  the  original  phenomena.* 

§  836.  Weight  of  Judgments;  A  Field  of  Conjecture.^ — The  use  of  expert 
testimony  is  one  of  the  weak  points  in  the  administration  of  justice.  Judges 
seem  intuitively  to  distrust  it,  yet  scarcely  to  know  how  present  difficulties  can 
best  be  met  and  overcome.  The  favorite  field  of  the  expert  is  that  of  the 
inexact  sciences,  noticeably  medicine.     Here  theory  takes  the  place  of  fact 


96.  McMuUen  v.  City  of  New  York,  9.3  N. 
y.  Suppl  772.  104  App  Div.  337   (1905). 

97.  Chamber layne,  Kvidenoe,  §  2563. 

98.  St.  LoiiiB.  etc..  R.  Co.  v.  Brown,  62  Ark. 
2.54.  .3.)  S.  W.  22.5   (1896). 

99.  Southern  Ry  Co.  v.  Ward,  131  Ga.  21, 
61  S.  E.  913  (1908). 

1.  People  V  P.onzaleB,  35  N,  Y.  49  (1866). 
See  also  FHliott  v.  Van  Buren,  33  Mich.  49, 
20  Am.  Rep.  668  (1875). 

9.  Valve. —  In  many,  perhaps  moRt,  in- 
stances,  the  value  of  property  is  a  subject 
upon  which  the  jury,  within  reasonable  lim- 


it b.  are  deemed  entitled  to  have  an  opinion  of 
their  own.  Andrews  v.  Frierson.  39  So.  512 
fl905)  (8ervices  of  auctioneer);  Denison  v. 
Shawmut  Min.  Co.,  1.3.5  Fed.  864   (1904). 

8.  Porter  v.  Pequonnic  Mf^.  Co.,  17  Conn. 
249,  256  (1845):  Cadwell  v.  Arnheim.  152 
N.  Y,  182,  46  X.  E.  310  (1897)  :  Peane  Fur- 
nace Co.  V.  KcRler,  21  X.  Y.  App.  Div.  631, 
47  N.  Y.  Suppl  473  (1897)  :  Weber  v.  Third 
Ave.  R.  Co.,  42  X.  Y.  Suppl.  789  (1896). 

4.  Cadwell  v.  Arnheim,  152  X.  Y.  182.  46 
X.  E.  310  (1897). 

5.  Chamberlayne,  Evidence.  S  2568. 
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and  conjecture  usurps  that  of  reasoning.*  One  diflSculty  with  expert  opinion 
is  the  faulty  method  of  their  selection  as  those  only  are  selected  whose  opinions 
are  favorable  to  the  side  which  produces  them  so  that  even  if  their  opiuions 
are  honest  the  result  does  not  present  to  the  court  in  must  cases  the  real  state 
of  expert  opinion  of  the  subject  but  only  those  who  are  willing  to  testify  as 
desired.*  The  suggestion  has  been  frequtotly  made  that  the  judge  should 
select  the  experts  ^  but  the  practical  dithculties  of  doing  this  are  great  as  the 
court  has  neither  the  time  or  machinery  to  discover  the  unbiased  expert  or  to 
test  him  when  produced.*  Expert  testimony  is  therefore  subject  to  much 
criticism  ^^  but  has  its  warm  admirers  **  especially  in  technical  matters  where 
it  seems  absolutely  necessary. 


8.  Roberts  v.  New  York  El.  R.  Co..  128 
N.  Y.  455,  465,  474,  28  N.  E.  486,  13  L.  R.  A. 
499   (1891). 

7.  Thorn  v.  Worthing  Skating  Rink  Co.,  6 
Ch.  D.  415  note,  416  note  (1876). 

8.  Grigsby  v.  Clear  Lake  Water  Works  Co., 
40  Cal.  306  (1870). 


9.  Thorn  y.  Worthing  Skating  Kink  Co.,  6 
Ch.  D.  415  note,  416  note  (187H). 

10.  Goodwin  v.  State,  96  Ind.  550,  572 
(1884). 

11.  State  V.  Reidell,  9  Houst.  (Del  )  470, 
14  Atl.  550  (1888);  Young  v.  Barner,  27 
Gratt.  (Va.)  96  (1876). 


CHAPTER  XXXVII. 

UNSWORN  STATEMENTS  i  INDEPENDENT  RELEVANCY. 

Hearsay  rule  as  a  distinctive  anomaly;  scope  of  the  anomaly,  837. 
Independent  relevancy  of  u^iswom  statements;  meaning  of  the  res  gestae,  888. 
distinct  criminal  offences,  839. 
extra- judicial  statements  part  of  the  res  gestae,  840. 
existence  of  the  statement  itself,  841. 
evidence  is  primary,  842. 
forms  of  statements,  843. 
extra-judicial  statements  as  probative  facts,  844, 
bodily  sensation,  845. 
identification,  846. 
mental  condition,  847. 

intent  and  intention,,  84S, 

illustrative  instances,  849. 
knowledge,  850. 
illustrations,  851'. 
extra-judicial  statnrients  as  deliberative  facts,  852. 
form  of  statement;  oral,  853. 
reputation,  854. 

libel,  etc.,  855. 
administrative  details,  856. 

§  837.  Hearsay  Bale  as  a  Distinctive  Anomaly ;  EkN>pe  of  the  Anomaly. —  The 

exclusionary  rule  wliicli  forbids  the  reception  in  evidence  of  unsworn  state- 
ments used  in  their  assertive  capacity  is  the  distinctive  anomaly  of  the  English 
law  of  evidence.*  Reservinjj;  for  discussion  at  another  place  ^  the  ^neral  argu- 
ments assigned  in  support  of  the  hearsay  rule,  which  a  large  body  of  authorita- 
tive professional  opinion  still  regards  as  a  salutary  one,  it  may  be  here  stated 
that  the  mischief  attendant  upon  the  exclusion  of  hearsay  statements  is 
greatly  limited  by  the  narrow  scope  of  the  anomaly.  Only  to  the  unsworn 
statement  when  used  in  its  assertive  capacity,  i.e.,  as  proof  of  the  truth  of  the 
facts  asserted,  does  the  rule  against  hearsay  apply.^     Wherever  the  existence 

1.  4  Chamberlayne,  Evidence,  §  2574.  8.  People  v.  Lem  You,  97  Cal   224,  ^  Ptc. 

8.  Infra,  §§  866  et  seq.:  4  Chamb.,  Ev.,  11  (1895):  Shaw  v  People,  3  Hiin  (X.  Y.) 
§§2711  et  seq.  See  alw  discusMon  of  reasons  272.  5  Thomps.  &  C.  439  (1874)  ;  4  Chamb. 
for  the  anomaly,  4  Chamb.,  Ev.,  §§  2576,  Ev .  §  2578,  n.  1.  See  Jennin^  v.  Roonfj. 
2576,  2577.         '  183  Mass,  577.  67  N.  E  665  (1903). 
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of  a  statement  is  independently  relevant,*  i.e.,  by  reasou  of  its  mere  existence, 
an  unsworn  statement  is  a  relevant  fact ;  the  hearsay  rule,  so-  called,  has  no 
application.  All  inferences  which  may  logically  be  drawn  from  the  existence 
of  an  nnswom  statement,  save  only  that  the  statement  asserts  the  truth,  may, 
if  relevant,  be  relied  upon  by  the  proponent.  The  inference,  that  the  facts 
asserted  in  an  unsworn  statements  actually  exist  is  placed  under  the  ban  of 
the  rule  against  '*  hearsay,''  ^  and  is  accordingly  rejected.  Only  to  the  un- 
sworn statement  when  tendered  in  its  assertive  capacity  does  the  hearsay  rule 
apply.®  The  present  chapter  will  be  devoted  to  the  independent  relevancy  of 
unsworn  stat^nents,  which  may  be  constituent,  probative  or  deliberate. 

§  838.  Independent  Belevancy  of  Unsworn  Statements;  Heaning  of  Ses 
Gestae.^ —  The  independent  relevancy  of  an  unsworn  statement  may  be  con- 
stituent.® This  occurs  where  the  extra-judicial  declaration  is  one  of  the  res 
gestae,  a  relevancy  of  such  facts  being  constituent  of  the  right  or  liability 
asserted  in  the  action.  When  so  employed,  the  existence  of  a  statement  is 
treated  simply  as  a  fact,  and,  being  relevant,  is  deemed  admissible,  in  the 
(Current  phrase,  as  relevant  per  se,^  In  its  English  or  restricted  meaning,  res 
gestae  imports  the  conception  of  action,  by  some  person  producing  the  effects 
for  which  liability  is  sought  to  be  enforced  in  the  action.^"  In  the  prevailing 
English  view,  "  Eacts  which  constitute  the  res  gestae  must  be  sneh,  as  are  so 
connected  with  the  very  transaction  or  fact  under  investigation  as  to  constitute 
a  part  of  it.''  *^  In  a  marked  degree,  this  i;?  true  of  the  criminal  liability  of 
a  defendant.*^  In  America,  the  phrase  res  gestae  is  by  no  means  limited  in 
meaning,  as  by  the  better  opinion  in  Kugland.  to  actual  series  of  world  hap- 
penings out  of  which  the  right  or  liability  necessarily  arises,  if  at  all.^*  It 
goes  much  further  and  covers  all  relevant  facts  necessary  to  the  specific  proof 
of  the  res  gestae,  properly  so-called.^*     The  American  use  of  the  tenn  is  ap- 


4.  Independent  relevancy  may  be  defined 
as  that  iotm  of  relevancy  which  is  not  de- 
pendent  upon  the  truth  or  falRity  of  the  fact 
asserted  A  statement  is  said  to  be  inde- 
pendently relevant  when  the  mere  fact  of  its 
existence  has  an  evidential  value. 

5.  Hearsay  may  be  shortly  defined  as  an 
extra-judicial  statement  offered  as  proof  of 
the  facts  asserted  in  it. 

6.  People  v.  Hill,  123  Cal.  571,  56  Pac.  443 
Uft99) :  Mallery  v.  Youn^f,  94  Oa.  804,  K  S. 
E.  142  (1894)  ;  Com.  v.  Fa^ran,  108  Mass.  471 
(1871):  Birjre  v.  Bock,  44  Mo.  App.  69 
<1890);  Mooney'r.  New  York  El  K.  Co.  16 
Daly  145,  9  X.  Y.  Supp.  522  (1890):  We*»t- 
lake  V.  Westlake,  34  Ohio  St.  621.  32  Km.  Rep. 
397  (1878) ;  4  Chamh.*  Ev..  §  2579.  n.  2  A 
futile  distinction,  see  4  Chamb..  Ev.,  §  2580. 

7.  4  Chamberlayne,  Evidence,  §§  2581- 
2687. 


8.  Supra.  §  640:  3  Chamb.,  Ev.,  §  1713. 

9.  4  Chamberlayne,  Evidence,  §  2581. 

10.  "  It  is  no  doubt  true,  as  is  said  in  1 
Phillips  on  Evidence.  152,  lt)th  ed.,  words 
and  declarations  are  properly  admisKible  when 
they  accompany  come  act.  the  nature,  ohject  or 
motires  of  which  are  the  subject  of  inquiry.*^ 
Hyde  v.  Palmer,  3  B.  &  S.  657.  32  L.  J.  Q.  B. 
126,  7  L.  T.  823,  11  W.  B    4.33   (1863). 

11.  Haynes  v.  Com.,  28  Oratt.  (Va.)  942 
(1877). 

12.  B.  V.  Bedinjrfield.  14  Cox  Cr.  C.  341 
(1879)  ;  4  Chamb.,  Ev.,  §  2582. 

13.  Tt  neces«arily  results  that  a  large  num- 
ber of  facts  are  classed  as  res  pextfF  under  the 
American  view,  which  are  simply  treated  as 
probative  facts  under  the  Encrlish.  4  Chamb., 
Ev  .  §  2583,  n.  1. 

14.  Bosrers  v.  Manhattan  L.  Ins.  Co.,  138 
Cal.   285,   71    Pac.    348    (1903):    Barrow   ▼. 
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parently  broad  enough  to  <?over  any  probative,  certainly  any  material,  fact 
within  the  entire  range  of  the  evidence,  where  the  proof  is  circumstantial." 
Under  such  circumstances,  it  may  be  held  to  embrace  not  only  occurrences  at 
the  stage  of  action,  but  any  relevant  facts  at  that  of  preparation,  such  as  facts, 
in  a  criminal  case,  showing  motive,  design  or  purpose,  the  procuring  of  the 
means  employed  in  the  commission  of  an  offense,  ^^  and  the  like.^^  In  the 
same  way,  it  covers  relevant  acts  done  or  events  occurring  at  what  may  be 
calied  the  stage  of  escape,  the  concealment,^^  change  of  name,  subornation  of 
perjury  in  witnesses,  and  so  forth. ^®  So  comprehensive  is  the  American  use 
of  the  term  that,  to  borrow  an  expression  from  pleading,  precisely  the  same 
phrase  is  used  to  designate  the  alleged  facts  and  the  evidence  by  which  they  are 
to  be  circumstantially  established.^*^  Still  further,  it  is  customary  for  certain 
courts  to  speak  of  any  fact  which  is  for  some  procedural  reason  admissible,  as 
part  of  the  res  gestae.  Under  this  practice  the  admissions  of  a  party,*"  or 
those  of  an  agerit,^*  will  be  received  in  evidence  as  part  of  the  res  gestae. 
No  Implication  of  Action, —  Under  this  broad  American  definition  of  res 
gestae  the  conception  or  implication  of  action  is,  in  large  measure,  eliminated. 
The  res  gestae  fact,  in  the  American  view,  may  be  simply  an  attendant  cir- 


State,  80  Ga.  191,  i>  8.  E.  ($4  (1887)  ;  Baird 
V.  Jackdoii,  98  111.  78  (1S81);  State  v.  Fitz- 
gerald. 130  Mo  407,  32  S.  VV.  1113  (1895); 
Nugent  V.  Bretichard,  91  Hun  12,  36  N.  Y. 
Supp.  102  (IS95);  Crooks  v  Bunn,  136  Pa. 
368,  20  Atl  529  (1S90);  4  Chamb.,  Ev., 
§  2583,  n.  2. 

15.  Hall  V.  Connecticut  River  Steamboat 
Co.,  13  Conn.  319  (1839);  Place  v.  Baugher, 
l.")9  Ind.  232,  64  X.  E.  852  (1002) ;  Evans  v. 
Montgomery,  95  Mich.  497,  55  X.  W  362 
(1893);  Faulcon  v  Johnston,  102  X.  C  264i 
9  S.  E.  394  (1889);  Prentiss  v  Strand,  )16 
Wis.  647.  93  X.  W.  816  il903);  Kerr  v  M. 
W.  of  A,  117  Fetl  .V»3,  .'54  C  C.  A.  655 
(1902)  :  4  Chamb..  Ev..  §  2583,  n  4,  and  cases 
cited  in  last  preceding  note.  In  an  action  for 
assault  on  the  plaintiff  the  cries  of  the  mob 
at  the  time  are  clearly  competent  as  part  of 
the  res  qestfp.  Saunders  v.  Gilbert,  15(5  X.  C. 
463.  72  S.  E.  610,  38  L  R.  A  (X  S  )  404 
(1911).  The  words  of  a  frijrhtened  child 
made  within  thirty  seconds  after  a  crime 
"the  bums  killed  pa  with  a  broomstick'*  are 
admis.^ible  as  part  of  the  res  gestrr.  The 
strictness  of  the  old  Engli(%h  rule  that  the 
words  must  be  entirely  contemporaneous  has 
been  relaxed  in  this  country  and  the  words 
will  be  admitted  where  they  proceed  from 
natural  overwhelming  impulse.  The  old  Eng- 
lish rule  that  a  mere  bystander's  remark  is 
inadmissible  is  also  overturned  in  this  country 


as  Htanding  on  no  reason.  Furthermore  the 
fact  that  the  child  only  four  years  old  was 
too  young  to  be  a  witness  does  not  abut  out 
his  statement  as  the  growl  of  a  dog  or  the 
neighing,  of  a  horse  would  also  be  competent. 
SUte  V.  Lasecki,  90  Ohio  St.  10,  106  X.  K. 
660,  L.  R.  A.  1915  E  202  (1914). 

16.  Smith  V.  State,  88  AU.  73,  7  So.  52 
(1889);  State  v.  Gainor,  84  Iowa  209,  50 
X.  \V.  947  (1892);  4  Chamb.,  Ev.,  §  2683. 
n.  5. 

17.  State  V.  Lucey,  24  Mont.  295,  61  Pac. 
994  (1900)  ;  State  v.  Thompson,  132  Mo.  301, 
34  S.  \V.  31   (1896). 

18.  State  V.  Phillips,  118  Iowa  660,  92  X. 
\V.  876  ( 1902)  ;  State  v.  Vinso,  171  Mo.  576. 
71  S.  W.  1034  (1903). 

19.  People  v.  Chin  Hane,  108  Cal.  697,  41 
Pac  697  (1895);  Thorpe  v.  Wray,  68  Ga. 
359  (H^2) ;  State  v.  Brooks,  1  Ohio  Dec  (Re- 
print) 407^1851);  4  Chamb..  Ev.,  §  2683. 
n.  8.  and  ca«es  cited  in  last  preceding  note. 

80.  4  Chamberlayne.  Evidence,  §  2583.  n.  9 
21.  Keye^  v    State.  122  Ind.  527,  23  X    E. 
1097    (1889):    O'Mara    v.   Com,.   75   Pa    424 
(1874)  ;  4  Chamb,  Ev.,  §  2583,  n.  10. 

22.'  Louisville,  etc..  R.  Co.  v.  Landers.  I.V 
Ala.  504,  33  So.  482  (1902);  Haffirart  ▼ 
California  Borough,  21  Pa.  Super.  Ct.  210 
(1902).  Certainly  the  breaking  down  of  a 
valuable  phrase  of  established  memning  could 
hardly  be  more  complete. 
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cumstance  in  the  case,  exerting  no  influence  on  the  actual  res  gestae,  i.e.,  the 
traiisaotion  itself.^*  Thtis,  in  a  crimiHal  case,  the  personal  appearancfe  of-  the 
accused,^*  his  physical  condition, ^*^  or  that  of  some  other  person,^**  have  boen 
spoken  of  as  part  of  the  res  gestae.  In  the  same  way,  the  condition  of  the 
ground  around  a  given-  place,^^  or  of  certain  articles  of  elothing,***  has  been 
similarly  classified. *^*^  Even  a  purely  explanatory  circumstance  may  be  desig- 
nated by  the  courts  as  part  of  the  res  gestae.^ 

Contemporaneousness  Not  Demanded. — It  is  by  no  means  essential,  in  the 
American  view  of  the  scope  of  the  res  gestae,  that  the  probative  or  otherwise 
admissible  fact  so  designated  should  bear  any  intimate  or  indeed  any  special 
relation  in  point  of  time  to  the  res  gestae  properly  so-called.^ ^  Such  a  proba- 
tive fact  may  precede,  even  by  a  considerable  inter\'al,  the  principal  transac- 
tion, may,  indeed,  be  a  mere  preliminary.^^  On  the  other  hand,  it  may  follow 
the  happening  of  the  actual  res  gestae,^^  even  by  a  considerable  time.^"*  Of 
this  nature,  may  be  said  to  be  fact^  ascertained  by  searches  instituted  for  the 
discovery  of  incriminating"  evidence. ^^  Into  the  same  category  would  seem 
to  fall  any  emotion,^^'  or  lack  of  it,'*^  shown  by  one  accused  of  crime.^**     Mere 


28.  People  v.  Majors,  65  Cal.  138,  3  Pac. 
697,  62  Am.  Rep.  295  (1884)  ;  Travelers'  Ins. 
Co.  V.  Sheppard,  85  Ga.  751,  12  S.  E.  18 
(1890)  ;  Chicago,  etc.,  R.  Co.  v.  Kinnare,  76 
III.  App.  394  (1898);  Com.  v.  Holmes,  157 
Mass.  233,  3  N.  E.  6,  34  Am,  St.  Kep.  270 
(1892)  ;  State  v.  Fitzgerald,  130  Mo.  407,  32 
S.  W.  1113  (1895)  ;  People  v.  Fitzgerald,  20 
App.  Div  139,  46  N.  Y.  Supp.  1020  (1897)  ; 
Com.  V.  Twitchell,  1  Brewst.  (Pa.)  561 
(1869) ;  4  Chamb.,  Ev.,  §  2584,  n.  1. 

54.  People  v.  Foley,  64  Mich.  148,  31  N.  W. 
94  (1887);  State  v.  Ramsey,  82  Mo.  133 
(1884) ;  Clough  V.  State,  7  Neb.  320  (1878) ; 
People  V.  Fitzgerald,  supra;  Com.  v.  Twitch- 
ell, jmpra;  4  Chamb.,  Ev.,  §  2584,  n.  2. 

55.  Com.  ▼.  Holmes,  supra;  Garner  v.  State 
(Tex.  Cr.  App.  1901),  64  S.  W.  1044;   Bar- 
bour V   Com.,  80  Va.  287   (1885). 

86.  People  v.  Majors,  supra ;  People  v.  Rob- 
inson, 2  Park.  Cr.  (N.  Y.)  236  (1855) ;  Com. 
V.  Mudgett,  174  Pa.  211,  34  Atl.  588  (1896). 

27.  Davidson  v.  State,  135  Ind.  254,  34  N. 
£.  972  (1893);  State  v.  Fitzgerald,  supra; 
People  V.  Minisci,  12  N.  Y.  St.  Rep.  719 
(1887). 

28.  People  v.  Majors,  supra. 

29.  It  is  evident,  however,  that  no  right  or 
liability  could  arise  out  of  such  facta  and  that 
tbey  are,  at  least,  merely  probative  as  to  what 
were  the  actual  res  gestce, 

80.  Jackson  v.  State,  177  Ala.  12,  69  So. 
171  (1912):  Welker  v.  Appleman,  44  Ind. 
App.  «nO,  00  N.  E.  35    (1909);   Thomas  ▼. 


Macon  County,  175  Mo.  68,  74  S.  W.  999 
( 1903)  ;  Hoffman  v.  Edison  Elec.  111.  Co..  87 
App.  Div.  371,  84  X.  Y.  Supp  437  (1903); 
Shannon  v.  Castner,  21  Pa.  Super.  Ct.  294 
( 1902)  ;  4  Chamb.,  Ev.,  §  2584,  n.  7. 

81.  McMahon  v.  Chicago  City  Ry.  Co.,  239 
III.  334,  88  N.  E.  223  (1909),  aff*g  143  III. 
App.  608   (1908). 

32.  Rogers  v.  Manhattan  L.  Ins.  Co.,  supra; 
McMahon  v.  Chicago  City  R.  Co.,  supra;  Com. 
V.  Hayes,  140  Mass.  366,  5  N^.  E.  264  (1886)  ; 
Shaefer  v.  Missouri,  etc.,  R.  Co.,  98  Mo.  App. 
445,  72  S.  VV.  154  (1902);  Kenney  v.  South 
Shore  Natural  Gas  A  Fuel  Co.,  119  N.  Y, 
Supp.  363,  134  App.  Div.  859  (1909)  :  Kehoe 
V.  Com.,  85  Pa.,  127  (1877);  4  Chamb.,  Ev., 
§  2685,  n.  3. 

83.  People  v.  Winthrop,  118  Cal.  85,  60 
Pac.  390  (1897);  Mitchell  v.  State,  71  Ga. 
128  (1883);  People  v.  Stewart,  75  Mich.  21, 
42  N.  W  662  (1889);  People  v.  Buchanan, 
145  N.  Y.  1,  39  X.  E.  846  (1895)  :  State  v. 
McCourry,  128  N»  C.  594,  38  S.  E.  8S3  ( 1001)  : 
Com.  V.  Mudgett,  supra;  4  Chamb.,  Ev,,  § 
2585,  n.  4. 

84.  Stiles  V.  State,  57  Ga.  183  (1876), 

36.  People  v.  Winthrop,  supra:  People  v. 
Long,  44  Mich.  296,  6  N.  W.  673  (1880); 
Com.  V.  Mudgett,  supra. 

86.  People  v.  Buchanan,  supra. 

87.  Greenfield  v.  People,  85  N.  Y.  75,  39 
Am.  Rep.  636  (1881). 

88.  These  are,  properly  speaking,  probative 
facte  which  tend  to  throw  light  backward  as 
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narrative  when  not  spontaneous  is  strictly  excluded  '^  as  in  case  of  reports  of 
employees  as  to  an  accident  ^^  but  statements  made  while  the  fact  in  issue  is  iu 
progress  are  generally  admitted."*^ 

Conti(/uity,  Intimate  Relation,  etc..  Excused. —  Contiguity  or  nearness  in 
point  of  space  to  the  locus  of  the  I'eal  res  gestae  is  not  required  under  the 
American  detiuition  of  the  phrase.  The  acts  may  have  beeu  done  or  the 
events  occurred  at  widely  separated  points,*'^*  yet  both  be  equally  part  of  the 
res  gesfacJ'^  The  actor  or  declarant  in  the  probative  rrausaecion  may  have 
taken  no  part  whatever  in  the  actual  res  gestae.**  Every  relevant  fact  is,  tfwo 
facto,  part  of  the  res  gestae.     This  test  is  single  and  universal.^^     JN'ot  only  is 


it  were  upon  the  true  res  geatw.    4  Chamb., 
P:v.,  §  i'.Vm. 

39.  W'liere  the  plahititT  was  lying  on  the 
ground  and  a  friend  bent  over  him  and  aaked 
him  how  it  happened  and  he  replied  that  tlie 
ladder  bent  this  is  not  admissil)le  as  part  of 
the  res  geatte  as  it  is  narrative  and  not  spon- 
taneous,    (ireener  v.  General  Electric  Co.,  209 
N.  Y.  135.  102  X   E.  527,  46  L.  R.  A.  (N    S.) 
975  (  M)]:))      The  exclamation  of  an  operator 
when  an  accident  occurs  "  the  damn  thing  was 
about  wore  out  anyhow  and  they  would  keep 
running  it  until  they  killed  somebody  "  is  not 
admissible  as  part  of  the  rea  gesite  as  it  nin>i 
be  the  spontaneous  product  of  imnie<liatc  ^^ev 
sual   impressions.     This  declaration   in  qiu>s 
tion    was    not    describing    the    accident    but 
merely    a   condition   he    had   previously    ob- 
served.    Illinois   Central    R.   Co.   v.    Lowery, 
184  Ala.  443,  63  So  952,  49  I,.  R.  A    (X.  S.) 
1149   (1913).     Declarations  merely  narrative 
inadmissible  as  rea  geatce,  see  note,  Bender 
ed  ,  17  X    V    131. 

iO.  Statements  by  the  conductor  of  a  train 
made  half  an  hour  after  the  accident  are  not 
admissible  as  part  of  the  rea  geaice  as  they 
were  not  spontaneous  but  were  mere  narra- 
tive. Callahan  v  Chicago.  Burlington  & 
Quincy  R.  Co.,  47  Mont.  401.  133  Pac.  687. 
47  L.  R.  A  (X.  S.)  587  (1913).  Statements 
by  the  conductor  of  a  train  as  to  what  caused 
the  accident  made  two  hours  after  the  acci- 
dent may  be  admitted  as  part  of  the  rea  geata 
in  the  discretion  of  the  trial  judge.  State- 
ments may  be  put  in  if  they  arise  naturally 
without  evidence  of  premed'tntion  and  di- 
rectly tend  to  characterize  the  act  in  ques- 
tion. Walters  v.  Spokane  International  R. 
Co..  58  Wash.  293,  108  Pac.  593,  42  L  R.  A. 
(X.  S.)  917  (1910).  The  report  of  a  station 
agent  that  a  fire  had  been  set  l)y  one  of  the 
defendant's  engines  is. not  admissible  either  as 
part  of  the  rea  gaatca  or  as  he  was  performing- 


a  duty  as  the  defendant  cannot  be  held  bound 
by  the  reports  of  its  agents  unless  it  adopts 
them.  Warner  v  Maine  Central  R.  Co..  Ill 
Me.  149,  88  Atl.  403,  47  L.  R.  A.  (X.  S.)  820 
(1913) 

41.  DeclaratioDb  made  by  a  woman  while 
under  treatment  for  abortion  and  before  the 
tinal  operation  as  to  who  was  treating  her 
and  what  he  was  doing  for  her  are  admissible 
against  the  doctor  as  part  of  the  rea  geatnt. 
SUte»  V.  Hunter,  131  Minn.  252.  154  N.  W 
1083.  L.  R.  A.  1916  C  566  (1915).  in  an 
action  by  an  employee  against  his  fellow 
>vorkmen   for   wrongfully   obtaining  his  dia- 

^:ir<je  a  letter  of  recommendation  written  to 
ii>m  by  his  employer  at  the  time  of  his  dit- 
-  iiar*'e  is  admissible  as  part  of  the  rea  geatct. 
The  letter  was  contemporaneous  with  the  dis- 
charge and  was  a  part  of  the  transaction 
tending  to  illustrate  and  e.xplain  it.  Bau«- 
bach  T.  Reiff.  244  Pa.  559,  91  Atl.  224.  L.  K 
A.  1915  D  785  (1914).  In  a  prosecution  for 
obtaining  money  on  false  pretences  by  means 
of  a  worthless  check  the  telegram  of  the  hank 
on  which  the  check  ¥ras  drawn  stating  that 
the  drawer  had  no  money  in  the  bank  and 
that  he  was  a  fraud  is  not  evidence  as  it  is 
mere  hearsay  and  is  not  a  part  of  the  rea 
geatcB.  Rogers  v.  State.  97  Xeh.  180,  149 
X.  W.  318.  L.  R.  A.  1915  B  1125  (1914). 

42.  State  v.  McLaughlin,  149  Mo  19,  50 
S.  W.  315  (1899):  Com.  v.  Eaton.  8  Phila. 
(Pa.)   428   (1869). 

4S.  State  v.  Sexton.  147  Mo.  89,  48  S.  W. 
4.52  (1898). 

44.  Oakley  v.  State.  135  Ala.  15,  33  So.  23 
(1902):  Beckham  v.  State  (Tex.  Cr.  App 
1902).  69  S.  W.  634. 

45.  People  v.  Henderson,  28  Cal.  465 
( 1865)  :  Cox  v.  State,  64  Ga.  .^74,  37  Am.  R«p. 
76  (1879);  SUte  v.  Hoflfman,  78  Mo.  256 
(1883):  Stewart  v.  State,  19  Ohio  .302.  53 
Am.  Dec.  420  (1850) ;  Com.  ▼.  Madgctt,  174 
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it  said  of  every  relevant  fact  that  it  is  part  of  the  res  gestae,  but  the  statement 
is  frequently  reversed  and  the  negative  form  of  assertion  employed^  it  being 
said  of  any  fact  deemed  irrelevant  that  it  is  not  part  of  the  res  gestae,  or  per- 
haps, that  it  is  no  part  of  the  res  gestae.^^  It  may  fairly  be  said  therefore  that 
res  gestae  and  relevant  are  equivalent  expressions  in  the  usage  of  the  American 
states  adopting  the  extended  scope  of  the  phrase.'^' 

§  839.  [Bes  Gestae] ;  Bistinct  Criminal  Offenses —  Whatever  may  be  the  scope 
of  the  res  gestae,  the  right  to  establish  them  is  unfettered  in  at  least  one 
direction.  It  is.  in  general,  no  ground  for  excluding  proof  of  a  legitimate  res 
gestae  fact  that  the  evidence  also  incidentally  tends  to  prove  that  the  actor  sub- 
jected himself  to  other  liability.**^  In  a  criminal  case,  for  example,  assuming 
that  the  accused  is  not  required  to  criminate  himself,  it  is  no  sufficient  ground 
for  rejecting  unsworn  statements  or  other  facts  classified  as  res  gestae  that 
they  tend  to  establish  the  commission  of  a  distinct  offense  other  than  the  one 
under  consideration.**  Two  distinct  offenses  may  be  so  inseparably  connected 
that  the  proof  of  one  necessarily  involves  proving  the  other,  and  in  such  a  case 
on  a  prosecution  for  one  evidence  proving  it  cannot  be  excluded  because  it  also 
proves  the  other.'*^  An  accused  person  is  not  furnished  with  immunity  from 
the  consequences  of  a  crime  because  he  has  probably  committed  another.*^ 
Sufficient  administrative  necessity  for  exposing  the  accused  to  being  convicted 
of  having  committed  one  offense  upon  evidence  that  he  has  perpetrated  another, 
must,  however,  be  shown  to  exist,  and  no  valid  reason  can  well  be  assigned  for 
rejecting  it.  Certainly  this  is  the  rule  when  a  fact  can  satisfactorily  be 
proved  in  no  other  way.*^     Where  proof  of  guilt  is  circumstantial, —  and  these 

Pa.  211.  34  Ail.  588  (1896)  ;  4  Chamb ,  Ev.,  §  1049,  40  L.  R   A.  269  (1897)  ;  Lyons  v.  Peo- 

2586.  n.  4.  pie,  137  111.  602,  27  X.  E.  677   (1891) ;  State 

46.  Murphy  v.  People.  9  Colo.  435,  13  Pac.  v.  Dooley,  89  Iowa  584,  57  N.  W.  414  (1894) ; 
528    (1887);   Collins  v.  People,  194  111.  506,  Com.   v.  Sturtevant   117  Masa.   122,   19  Am. 

62  X.  E.  902  (1902) ;  State  v.  Hudspeth,  159  Rep.  401  (1876)  ;  State  v.  Taylor.  118  Mo. 
Mo.  178,  60  S.  W.  136  (1900) ;  Lyon  v.  Lyon.  153,  24  S.  \V.  449  (1893) ;  People  v  Pallister, 
197  Pa.  212,  47  Atl.  193  (1900)-,  4  Chamb.,  138  N.  Y.  601,  33  N.  E.  741  (1893)  ;  Brown  v. 
Ev.,  §  2586,  n.  5.  Com.,  76  Pa.  319   (1874);  4  Chamb.,  Ev.,  { 

47.  Webb  v.  State,  135  Ala.  36,  33  So.  487  2588.  n.  2. 

(1903)  ;  Wood  v.  State.  92  Ind.  269   ( 1883) ;  M.  People  v.  Marble,  38  Mich.  117  (1878) ; 

Shaefer  v.  Missouri  Pac.  R.  Co..  98  Mo.  App.  State  v.   Roberts.   15   Or.    187,    13   Pac.   896 

45.  72  S.  W.  154   (1903);  Stewart  v    State,  (1887);  Reed  v.  Com.,  98  Va.  817,  36  S.  E. 

•upra;  Com.   v.  Mndgett,  supra;  4   Chamb.,  399  (1900)  ;  4  Chamb.,  Ev  ,  §  2588.  n.  3. 

Ev.,  §  2586,  n.  6.     For  partial  explanations  of  51.  Johnson  v.  State,  88  Ga.  203.  14  S.  E. 

this  extension   in  the  meaning  of  the  term  208  (1891)  ;  Com.  v.  Scott,  123  Mass.  222,  25 

rts  gestae,  see  4  Chamb.,  Ev.,  §  2587  Am.  Rep.  81  (1877)  ;  People  v.  Lewis.  62  Hun 

48.  People  v.  Gleason,  127  Cal.  323,  59  Pac.  622,  16  N.  Y.  Snpp.  881   (1891),  aff'd  136  N. 
592  (1899)  ;  Williams  v.  People,  196  111.  173,  Y.  633,  32  N".  E.  1014;  4  Chamb.,  Ev.,  §  2688, 

63  X.  E.  681    (1002)  ;   State  v.  Madigan.  67      n.  4. 

Minn.  42.5.  59  N.  W.  490   (1894);  People  v.  58.  State  v.   Sanders,   76  Mo    35    (1882); 

Van   Tassel,   166   X.   Y.   561,  51   N.   E.   274  Reed  v.  Com.,  supra;  State  v.  Craemer.   12 

(1898)  :  Shaffner  v.  Com..  72  Pa   60.  13  Am.  Wash.  217,  40  Pac.  944   (1896);  4  Chamb.» 

Rep.  640  (1872) ;  4  Chamb,  Ev.,  §  2.588,  n.  1.  Ev.,  §  2688,  n.  6. 
40.  People  T.  Ebanks,  117  Cal.  662,  49  Pac. 
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are  tlie  cases  in  which  distinct  offenses  are  most  often  incidentally  proved,*'— 
it  would  greatly  impair  the  cogency  of  the  incriminating  proof  to  attempt  the 
elimination  of  evidence  uf  :>tatements  or  other  acts  tending  to  show  that  the 
crime  in  quec^tiou  was  not  the  only  one  committed  by  the  accused  at  or  about 
the  same  tinu\''^^  But  tbe  other  offenses  must  be  connected  in  some  logical  or 
casual  relation  witb  the  liability  sought  to  be  enforced  in  the  proceeding  itself. 
An  entirely  separate  and  disconnected  offense  is  not  admissible  merely  because 
it  occurred  at  or  about  the  same  time  as  the  res  gestae  of  the  offense  on  trial.^* 
It  is  in)t,  however,  required  that  the  proof  of  the  additional  offenses  should  be 
involved  in  the  direct  establishment  of  the  crime  on  trial  and  relevant  for  that 
purpo:>e.  JSbould  it  be  relevant  for  a  legitimate  collateral  deliberative  object, 
as.  for  example,  to  corroborate^**  or  contradict '^^  a  witness,  to  explain  an 
apj)arent  conflict  in  the  testimony,'^"  or  the  like,  it  will  be  regarded  as  sutKcient. 

Assault, —  Perhaps  the  most  common  instance  of  the  incidental  proof  of  an 
additional  offense  while  establishing  the  res  gestae  of  a  case  on  trial  is  in  con- 
nection with  assault.  Thus,  homicide  is  frequently  accompanied  by  an  as- 
sault on  the  deceased  or  upon  some  third  person.^**  Rape  involves,  in  many 
cases,  an  assault  on  the  injured  woman  or  upon  some  one  else.**"  The  collateral 
offense  may  be  robbery.***  Many  crimes  involving  serious  personal  violence 
include  and  embrace  the  offense  of  a  simple  assault.®^  Such  incidentally 
proved  crimes  may  be  either  simple  or  coupled  with  circumstances  of  aggrava- 
tion, e.g.,  the  use  of  duress,'*'*  attempt  to  kill  "^  or  the  like.^^ 

Homicide. —  To  establish  the  res  gestae  of  a  particular  homicide,  it  may  be 
necessary  to  prove  other  homicides.  This  may  occur  either  where  the  evidence 
is  circumstantial  **'*  or  direct.**^  It  may  happen  in  connection  with  affirmative 
pro«)f  of  the  res  gestae  of  the  offense  *****  or  where  the  effort  of  the  proponent  is 
to  negative  some  theory  advanced  by  the  defence.*' 


53.  Walker  v.  Com,  1  Leigh  (Va.)  574 
(1829). 

54.  State  v  Craemer,  supra. 

55.  People  v.  Lane,  100  Cal.  370,  .34  Pac. 
856  (1893)  ;  Karris  v.  People,  129  lU  521,  21 
N.  E  821  (1889);  Brown  v  Com.,  supra; 
4  Chamb.,  Ev ,  §  2588.  n.  0 

56.  Toll  V.  State,  40  Fla.  169,  23  So.  942 
<1898). 

57.  State  v.  Harris,  100  Iowa  188.  69  X. 
W.  413  (1896)  ;  4  Cliamb .  Ev ,  §  2.588.  n.  12. 

58.  He^.  V.  Chambers,  3  Cox  C.  C.  92 
(1848). 

59.  People  v.  Gilmore,  17  Cal.  App.  737, 
121  Pac.  697  ( 1912)  ;  State  v.  Sanders,  supra: 
People  V.  Pallister,  supra;  4  Chamb.,  Ev.,  § 
2589,  n.  I. 

M.  Thompson  y.  State,  11  Tex.  App.  51 
(1881). 


61.  State  V.  Taylor,  supra ;  Harris  v.  State, 
32  Tex.  Cr.  279,  22  S.  W.  1037    (1893) 

68.  People  v.  Chin  Bing  Quong,  79  Cal.  553, 
21  Pac.  951  (1889);  State  y.  McCahill.  72 
Iowa  111,  30  N.  W.  553,  33  N.  W  599  (1887). 

63.  Britt  V.  State,  9  Hnmphr.  (Tenn.)  31 
(1848). 

64.  State  v.  Sanders,  supra. 

65.  Pritchett  v.  State,  92  Ga.  65,  18  S.  E. 
536  (1893). 

66.  Lyons  v.  People,  supra;  Com.  v.  Sturti- 
vant,  supra;  People  v.  Foley,  64  Mich.  148, 
31  X.  W.  94  (1887) :  Brown  v.  Com.,  supra: 
4  (Hiamb.,  Ev.,  §  2590,  n.  1. 

67.  People  v.  Prantikos,  164  Cal.  113,  127 
Pac.  1029   (1912). 

66.  Logston  v.  State.  3  Heisk.  (Tenn.)  414 
(1872). 

68.  Smart  y.  Com.,  10  Ky.  L.  Rep.  1035, 
lis.  W.  431  (1866). 
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Larceny, — In  making  proof  of  the  ren  gestae  of  a  particular  larceny,  it  may 
be  natural  and  even  practically  unavoidable  to  show  that  other  oifenses  were 
committed  at  or  about  the  same  time.'^  If  so  the  court  will  receive  evidence 
of  them.  In  like  manner,  proof  of  one  bui^lary  may  involve  the  establii»hmeut 
of  another.^ ^  The  crimes  of  obtaining  property  by  false  pretences,"^  of  em- 
bezzlement,'** receiving  ;»tolen  goods  '^  or  robbery  ^"  stand  in  the  same  posi- 
tion.    iSu  of  forgery,*"  and  uttering  forged  documents.'* 

Disaimilur  (Jffvuavs, — -  Naturally,  the  collateral  offense,  incidentally  estab- 
lished, mav  be  didSimiiar  in  nature  to  that  for  which  liabilitv  is  claimed  in  the 
action.*^  Arson,  fur  example,  is  often  found  in  combination  wth  robbery  ^* 
or  burglary."*"  Burglary,  if  successful,  naturally  leads  to  larceny;***  if  dis- 
covered or  op|x>sed,  tu  assault  ^'^  and  even  to  homicide.*^  Ilomicide  is  fre- 
qiieurly  accouipauied  by  larceny  **^  and  frequently  grows  out  of  an  attempt  to 
acvoniplii4i  unlawful  ends.***  Any  meeting  between  those  whose  interests  are 
opposed,  tuough  tiie  original  object  with  which  the  interview  was  sought  may 
have  been  a  comparatively  innocent  one,**"  may  culminate  in  murder  or  other 
seriuus  crime,  liobbery  itself  involves  an  assault  and  is  frequently  accom- 
panied by  a  batcery,''*  or  by  aggravated  circumstances,  as  an  attempt  to  kill,®* 
rape,^"  or  obotruction  of.  an  otHcer  in  the  execution  of  his  duty.®'*  The  last 
would  oecnr  a^?  natiiially  as  the  gathering  of  a  mob  leads  to  rioting  or  the 
doing  of  malicious  mischief.** 

§  840.  [Bes   Gestae];   Extra-judicial  Statements  Fart  of  the  Bes   Gestae. — 

Using  the  phrase  res  tjesiae  in  its  restricted  or  English  sense.*^  the  rule  with 
regard  to  unsworii  statements,  so  far  as  these  are  not  considered  as  proof  of 

70.  Starr  v    State,  160  liid.  601,  67  X    E.  80.  Id. 

527   (  U>03)  ;  Com.  v.  Haye^,  140  Mass.  366,  5  81.  State  ▼.  Robinson,  supra. 

X.  E.  264  (18S(i)  ;  Haskina  v.  People.  16  X.  Y.  82.  Williama  v.  State.  42  Tex.  Cr.  602,  61 

344  (1857)  ;  4  Chanib.,  Ev  ,  §  2.V.>I.  n.  1  S.  \V.  395,  62  S.  W.  1057   (1901). 

71.  State    V.    Roliin!»on,    35    S     C     340,    14  88.  People  v.  Rogers.  71  Cal    565,  12  P^. 
S.  E.  766  (1S02).  679    (1887);    State  v.    Wagner,   61   Me.    178 

72.  Com.  V.  Eastman.  1  Ciish    (Mass.)   189,  (1878). 

48  Am    Dec.  506   <1S48)  ;  Com.  v.  Daniels.  2  84.  Kennedy  v.  State,   107   Ind.   144,  6  N. 

Para    Eq    Ca»    I  Pa  )   3,32   (1847).    %  E.  305,  57  Am.  Rep.  99   (1886). 

78.  People  v.  Van  Ewan,  111  Cal    144,  43  85.  State  v.  McCahill,  supra. 

Pac.  520   (180C).  86.  Id. 

74.  Copperman    v.    People,    .'>6    X.    Y     591  87.  State  y.  Nathan,  5  Rich.  L.  (S.  C)  219 
(1874).  (1851). 

75.  People  v    Xelson.  8-5  Cal.  421,  24  Pac  88.  Richards  v.  State,  34  Tex.  Cr.  277,  30 
1006    (1890);   Britt  v.  State,  suprn.  S.   \V    229    (1896) 

76.  Cross   V.    People,   47    111.    l."»2.   05   Am.  89.  State  v   Taylor,  118  Mo.  153.  22  S.  W. 
Dec.  474   (1868)  ;  4  Chamh.,  Ev..  §  2.501.  n.  7.  806.  24  S.  W.  449    (1893). 

77.  People  v.  Kemp.  76  Mich    410.  43  N.  90.  State  v   Guy,  46  La.  Aim.  1441.  16  So 
W.  4.39   (1889).  404   (1894). 

78.  Powers  v.   State,  4  Humphr.    (Tenn.)  91.  Gallagher  v.  State,  101  Ind.  411  (1884). 
274   (1843).  92.  See  ante,  §  838. 

79.  Mixon  v.  State   (Tex.  Or.  App.  1895), 
31  S.  W.  408. 
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the  fact .  asserted,  is  a  very  simple  one.  Such  extrajudicial  declarations  are 
admissible,  when  relevant,  like  any  other  fact.*^  In  other  words,  a  verbal  act, 
in  this  connection,  differs  in  no  essential  particular  from  other  acts.^^  Xo 
special  conditions  are  imposed  upon  the  statement  simply  because  it  is  a  state- 
nient.^^  That  a  given  declaration  was  made  is  simply  a  fact  which  should  be 
allowed  to  give  rise  to  any  relevant  inference  which  may  properly  be  drawn 
from  its  existence.  The  rule  is  the  same  in  criminal  cases. **^  In  tine,  within 
the  range  of  the  res  gestae,  what  was  said  by  any  person  including  a  bystander  ^^ 
mav  be  admitted  in  evidence. 

Constituent  Facts. —  Extrajudicial  statements  may,  a  fortiori,  be  proved 
when  they  are  constituent^^  facts.  As  to  their  admissibility,  little  question 
can  be  raised.  In  fact,  they  are  frequently  said  to  be  relevant  per  seJ^^ 
Thus,  on  an  indictment  for  perjury  the  fact  that  the  defendant  spoke  the  words 
now  said  to  be  false  has  no  proper  <*onnection  with  the  rule  against  hearsay. 
It  is  simply  a  verbal  act  which  assists,  with  other  facts,  to  constitute  the  liabil- 
ity with  which  the  accused  is  charged.^  As  such,  evidence  of  this  character  is 
admissible  as  a  matter  of  course,  a  res  gestae  or  constituent  fact.  So.  in  a 
trial  of  a  civil  action  on  an  oral  contract  any  material  extrajudicial  statement 
made  by  either  of  the  parties  during  the  period  of.  negotiation  in  which  an 
agreement  is  said  to  have  been  reached  is  merely  a  res  gestae  or  constituent 

fact  and  is  admissible  to  show  the  exact  contract,  if  any,  between  the  part- 

»» 
les.- 

§  841.  Extrajadicial  Statements  Part  of  the  Bes  Gestae;  Existence  of  Statement 
Itself.^ —  The  existence  of  an  unsworn  statement  mav  be  a  constituent  fact. 
Under  such  circumstances,  the  rule  against  hearsay  has  no  application  —  it 
being  of  little  immediate  consequence  whether  the  statement  as  made  be  true  or 
false.  It  is  simply  received  as  a  fact.'*  The  testimony  is  only  admissible  as  to 
the  existence  of  the  statement  as  a  constituent  fact  forming  part  of  the  res 
gestae.  As  such  it  is  adniissible,  just  as  any  other  coustituently  relevant 
physical  occurrence  would  be.*^  The  statements  may  take  the  coimected  funn 
of  a  conversation.  In  such  a  case  the  reporting  witness  is  debarred  from 
stating  that  portion  of  it  which  he  says  he  heard'  and  remembers  because  there 

93.  Commonwealth  v.  Bond,  188  Mass.  91,  1.  People  v.  Lem  You.  97  Cal.  224.  32  Pac. 
74  N    K  293  (1905).  11   (1893). 

94.  Viberg  v.   State.  138  Ala    100,  35  So.  2.  Green  v    Crapo,  181  Mass.  ,55,  62  X.  E. 
63.  100  Am.  St.  Rep   22   (1903).  856  (1902). 

95.  Mitchell  v.  Colglazier,  106  Ind    464.  7  8.  4  ChamWrlayne,  Evidence.  §  2.505 

N.  E.  199    (1886)  4.  People  v.  Lem  You,  97  Cal  224,  32  Pac. 


.  Wood  V.  State,  92  Ind.  269  (1883).  11    (1893):  Stainbrook  v.  Drawyer.  2.5  Kan 

97.  State  v    Lanecki,  90  Ohio  St.   10,  106  383   (1881);  Shaw  v   People.  3  Hun  (X.  Y) 
N.  S.  660,  L    R.  A.  1915  E  202  (1914)  272.  5  Thompa.  &  C    (X.Y.)  439  (1874).     See 

98.  See  §  844  aUo  JenningR  v.  Rooney,   183  Afass    i>77.  67 

99.  Cowen  v    Bloomberg,  69  N.  J.  L.  462,  N.  E   665   (1903). 

66  Atl.  36  (1903).  5.  State  v.  Horton,  33  La.  Ann.  289,  290 

(1881). 
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may  have  been  other  additional  oonversations  which  he  did  not  hear  or  does  not 

recollect.* 

§  842.  [Extrajudicial  Statements  Part  of  the  Bes  Oestae];  Evidence  In  Pri- 
mary.^—  The  evidence  furnished  by  the  independently  relevant  res  gestae 
declaration  is  primarv.  Where  the  extrajudicial  unsworn  statement  is  used 
as  evidence  of  the  facts  asserted,  a  superior  grade  of  evidence  is  possible,  i.e., 
the  testimony  of  the  original  declarant  on  the  subject.  No  better  or  more  con- 
vincing evidence  of  the  existence  vi  a  statement  can  be  given  than  the  testimony 
of  the  reporting  witness  who  says  that  he  heard  it  made.  In  other  words,  while 
the  reporting  witness,  in  both  cases,  testifies  directly  to  the  declaration  itself, 
he  states  a  fact  when  the  unsworn  statement  is  to  be  used  as  hearsay  which 
tends  to  establish  the  truth  of  the  facts  asserted  only  in  a  circumstantial  way. 
Superior  to  this,  is  the  direct  testimony  of  the  original  observer  whose  state- 
ment is  reported  to  the  tribunal.  The  fact,  however,  that  the  statement  was 
made  is  provable  by  the  primary  evidence  of  any  person  who  heard  it.  The 
statement  itself  must  be  relevant  ®  and  must  be  proved  by  competent  evidence 
and  not  bv  hearsov.* 

§  843.  [Extrajudicial  Statements  Part  of  the  Hes  Oest^];  Forms  of  State- 
ments.^"—  The  independently  relevant  statement  may  be  that  of  a  bystander,^  ^ 
or  creating  agency.^^  or  as  to  the  existence  of  a  bailment,*^  or  claim  '^  although 
a  narrative  of  past  facts  is  incompetent  **  but  even  a  claim  to  real  esate  may 
be  thus  established  ***  or  as  to  its  boundaries  *'  by  one  in  possession  '"^  in  any 
fomi  *®  if  the  statement  possesses  objective  relevancy.^"  The  extrajudicial 
statement  may  constitute  a  claim  to  personal  property'^  or  disclaimer"  as 

6.  People  V.  Daily,   135  Cal.   104,  67   Pac.  005;  Faulkner  v.  Rocket,  33.')  U   I.  152,  80  At  1 
16  11901).  380  (1911). 

7.  4  Chamberlayne,  Evidence,  §  2506.  17.  Keefe  v.  Sullivan  County  R   R.,  75  N. 

8.  Dodge  V.  Weill,  158  N.  V.  346,  53  X.  E.  H.  116,  71  Ail.  370  (1008). 

33  (1899).  18.  Possession  authorised  by  declarant.^ 

9.  Kourae     v.     Nourse,     116     Mass.     101      The  objection  that  declarations  as  to  the  char- 
(i874).  acter  of  possession  are  admissible  only  from 

10.  4  Chamberlayne,    Evidence,    §§    2697-  one  exercising  it  is  removed  where  it  appears 
2623.  that  though  the  property  was  in  possession 

11.  Weller  k  Co.  v.  Camp,  169  Ala.  275,  52  of  another,  such  possession  wan  authorized 
So    029.   (1010);   State  v.   Usecki,  00  Ohio  by  the  declarant.     Illinois  Steel  Co    v    Pac- 
St.  10,  106  N.  E.  660,  L    R,  A.   1015  E  202  zocha,  130  Wis  23,  119  X.  W.  550  (1900). 
(1914).  19.  Walker  v.  Hujrhes.  90  Oa.  52,  15  S.  E. 

12.  Moore  v.  Machen,  124  Mich.  216,  82  X.  912    (1892) ;   Nodle  v.  Hawthorne.  107  Iowa 
W.  892  (1900).  380,  77  X.  W.  1062  (1800). 

13.  Greer  v   Davis  Mercantile  Co.,  86  Kan.  20.  Remy  v.  Lilly,  22  Ind.  App.  100,  53  N. 
«R6.  121  Pac.  1121   (1012).  E.  387   (1800)  ;  Doe  v.  Jauncy.  8  C  &  P.  99, 

14.  Lindsley  v.  McGrath,  62  N.  J.  Eq    478.  34  E   C.  L.  631   (18.17)  :  Holden  v.  Cantrell, 
50  Atl.  2.36   (1001).  88  S.  C.  281.  70  S    E.  815    (1011):   Stacy  v. 

15.  Collins  V.  Lynch,  167  Pa.  St.  635,  31  Atl.  Alexander,  143  Ky   152.  1.S6  S.  \\\  150  ( 191 1 ) . 
^1    (1805).  21.  Traylor  v.  Hollis.  4.5  Ind.  App.  680.  91 

16.  Hampe  v.  Rapre   (Kan.  1012).  125  Pac.  N.   E    .567    (1010).     Declarations  by  one  in 
^3;  Allen  y,  Morris   (Mo.  1912),  148  S.  W.  possession  of  personal  property  claiming  title 
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iU'  case  of  creditors'  claims. ^^  In  some  jurisdictions  such  e^idmce  has  been 
confused  with  res  gestae  and  such  a  declaration  must  be  spontaneous.^  A 
conspiracy  ^^  or  a  contract  ^^  may  be  proyed  by  such  statements  as  by  letters 
or  telegi'ams  ^^  when  the  entire  correspondence  must  be  produced  "**  while 
covering  the  term  of  negotiations.^^  The  statements  to  prove  a  contract  may 
be  those  of  an  agent  ^^  but  none  of  these  statements  are  admissible  when 
merely  narrative,  made  after  the  transaction.^^  They  may  prove  a  dedica- 
tion ^^  or  a  demand  ^'  or  a  denial  ^*  or  disclaimer  ^^  or  a  libel  ^*  or  revoca- 
tion ^^  or  sales  ^^  or  representations  ^^  as  the  basis  of  a  sale. 


may  be  admissible  when  the  nature  of  the  pos- 
session is  in  question  but  acoording  to  the 
weight  of  authority  they  are  not  otherwise 
admissible  as  part  of  the  res  gestae.  They 
are  self-serving  and  hearsay  aad  would  enable 
a  man  to  manufacture  evidence  for  himself. 
Freda  v.  Tischbein,  174  Mich.  391,  140  X.  W. 
502.  49  L.  R.  A.  iS.  S.)  700  (1913)  ;  Hopkins 
y.  Heywood,  86  Vt.  486,  86  AtL  305,  49  L. 
R.  A.   (N.  S.)   710   (1913). 

22.  Martin  v.  Martin,  174  111.  371,  51  N.  E. 
691,  66  Am.  St  Rep.  290,  affirming  74  111. 
App.  215  (1898). 

28.  Should  both  title  and  possession  have 
been  parted  with,  the  declarations  of  the  ven- 
dor are  incompetent.  Fiske  v.  Small,  25  Me. 
453   (1845). 

24.  itew/wcAy.— Gurley  v  Starr,  30  Ky.  L. 
Rep  974,  99  S.  W.  972  ( 1907) . 

.1/aine  —  Wilson  v.  Rowe,  93  Me.  205,  44 
Atl.   615    (1899). 

sMtusachuseits  —  Holmes  v.  Turners  Falls 
Co.,  150  Mass.  635.  23  N.  E.  305,  6  L.  R.  A. 
283   (1890) 

New  Hampshire. —  Lawrence  v.  Tennant, 
64  N.  H.  532,  15  Atl   543  (1888). 

yew  Jersey. —  Curtis  v.  Aaronson,  49  N.  J. 
L.  68.  7  Atl.  886,  60  Am.  Rep.  584   (1886). 

Pennsylvania. —  Bender  v.  Pitzer,  27  Pa. 
St.  333  (1856). 

Vermont — Child  v.  Kingsbury,  46  Vt.  47 
n873). 

Cnited  States. —  Hunnicut  v.  Peyton,  102 
r.  S.  333,  363,  26  L.  ed.  113  (1880). 

28.  Banks  ▼.  State.  157  Ind.  190,  60  N.  E. 
1087  (1901)    (conversation). 

26.  Sheldon  v.  Bi^elow.  118  Iowa  586,  92 
X.  W.  701  (1902)  (to  show  that  declarant 
was  a  partner). 

27.  Clark  v.  Dales,  20  Barb.  42   (1855). 
TJffnois. —  Cobb  v.  Foree,  38  111.  App.  266 

28.  See  Flynn  v.  Kelly.  12  O.  L.  R.  440 
(1906).    Where   the   evidence   to   show   an 


antenuptial  .contract  has  been  destroyed  by 
mutual  mistake  and  declarations  in  favor 
of  one  have  been  received  the  other  party  is 
entitled  to  show  declarations  to  the  contrar}* 
Gordon  v.  Munn  (Kan.  1012),  125  Pai\  1. 
See  Georgia  R.,  etc.,  Co.  v.  Smith,  83  Ga. 
626.  10  S  E.  235  (1889). 

29.  Woods  V.  Clark,  24  Pick.  (Mass.)  35 
(1834);  Hudson  v.  Slate.  53  Tex.  Civ.  App. 
453,  117  S.  \V.  460  (1909). 

ITarrative  statements  excluded. —  Xortb- 
w^st^rn  Redwood  Co.  v.  Dicken,  13  Cal.  App. 
689,  110  Pac.  591    (1910). 

80.  Frit?,  v.  Chicago  Grain  &  E  Co.,  1^6 
Iowa  699,  114  N.  VV  193  (1907);  .American 
Pure  Food  Co.  v.  O.  W.  Elliott  &  Co.,  151 
N.  C.  393.  66  S.  E.  451.  31  L.  R.  A.  (X.  S.> 
910  n.  (1909)  ;  .luntfworth  v.  Chicajro.  M.  k 
St  P.  Ry  Co.,  24  S.  D.  342.  123  X.  W.  605 
(1909)  ;  Ives  V.  Atlantic  &  X  C.  R.  Co..  142 
X  C.  131,  55  S.  E.  74  115  Am.  St.  Rep.  732 
(1906). 

81.  Woods  V.  Clark,  24  Pick.  (Mass.)  35 
(1834). 

82.  Poole  V.  Commissioners  of  Rehoboth 
(Del.  Ch.  1911),  80  Atl.  68.3. 

88.  Wallace  v.  Bemheim,  63  Ark.  108.  37 
S.  W.  712  (1896):  Oracle  v  Robinson.  14 
Ark.  438  (1854);  Seevers  v  Cleveland  Ctvil 
Co.  (Iowa  1912),  1.38  X.  W.  793;  OlatfHter 
V.  Mendela  (Pa.  Super.  Ct.  1911),  46  Pa 
Super.  Ct.  562  (letter)  :  Martin  v.  Ince  (Tex. 
Civ  App.  1912).  148  S  W  1178.  Compare 
Walleston  v.  Fahneatock,  116  X.  Y.  Suppl.  743 
(1909). 

84.  Clark  v.  Wood,  34  X.  H.  447  (1857). 

85.  Beasley   v.   Howell.    117    Ala.   490,  22 
So.   989    (1897):   Vincent  v.   State,  74  .Ma 
274    (1883);   Place  v   Oould.  123  Mass.  347 
(1877);    Davis   v.    Campbell.   23   X.   C.  4R2 
(1841). 

86.  American  Pub.  Co.  v.  Gamble.  11-'  Tenn. 
663.  90  S.  W    1005  (1906). 

87.  Kennedy's  Will,  63  App.  Div.  105,  65 
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§  844.  [Didepeindent  Belevancy  of  Xlnswoni  Statements];  Extrajudicial  Sta^- 
ments  as  Probative  Facts.^** —  The  relevancy  of  an  extrajudicial  statement  when, 
used  as  the  bajjis  of  some  iniereuce  other  than  that  it  is  true  is  not,  however, 
necessarily  constituent.  It  xnay  equally  well  be  probative.  In  other  words, 
the  existence  of  an  um^wprn  statement  may  not  only,  as  one  of  the  res  gestae 
properly  so  called,  constitute  or  assist  to  constitute  the.  right  or  liability  asserted 
but  it  may  also  tend  to  prove,  in  and  of  itself,  by  reason  of  its  very  existence, 
some  menial  or  bodily  condition  or  other  fact  whiph  is  in  its  turn,  one  of  the 
res  gestae  —  or  tends  to  establish  the  latter.  For  exaijiple,  the  mental  state, 
with  which  a  given  act  was  done  may  be  a  legitimate  component  of  a  defend- 
ant's liability.  At  sorue  time  not  too  remote  to  be  relevant,  the  defendant 
is  known  to  have  made  a  declaration  which  gives  s^  glimpse  into  his  mind,  dis- 
closing what  the  menta)  state  in  question  wasL  Whether  this  statement .  is 
true  or  false,  is  not  the  point.  The  hearsay  rule,  excluding  vnsivorn  declara- 
tions as  proof  of  the  factp  which  they  assert,  is  in  no  way  involved.  The 
mental  state  is  a  res  gestae  fact  and  the  unsworn  statement  tends  logically  to 
prove  it.  Or  agaiin,  on  a  civil  action,  the  knowledge  of  one  of  the  parties  at  a 
given  time  may  be  a  material  fact.  The  circumstance  that  the  party  made  a 
given  statement  to  someone  or  that  someone  made  a  given  statement  to  him 
may  be  a  very  enlightening  fact  as  to  what  the  person  in  question  knew.  As 
before,  the  nile  against  hearsay  plays  no  part.  Only  a  question  of  proving  a 
material  fact  in  the  most  natural  way  possible  is  apparently  involved.  There 
seems,  however,  to  be  much  confusion  among  the  decisions  upon  this  simple 
matter. 

§  845.  [Extrajudicial  Statements  as  Probative  Facts];  Bodily  Sensation.^^ — 
Wherever  the  existence  of  a  bodily  condition  is  a  res  gestae  or  probative  fact, 
the  extra  judicial  declarations,  articulate  or  inarticulate,  which  commonly  ac- 

%  ^ 

companv,  characterize  or  tend  to  establish  the  existence,  of  such  a  bodily  con- 
dition, will  be  received  in  evidence.**^  The  statement  must  be  one  of  fact, 
rather  than  of  opinion. 

A  Matter  of  Necessity, —  Apart  from  the  incompetency  of  parties  to  testify, 
which  can  hardly  be  regarded  at  the  present  day  as  an  important  consideration, 
the  chief  necessity  for  relying  on  circumstantial  evidence,  including  extra- 

N.  Y.  Ruppl.  870  (1000).  affirmed  167  N.  Y.  1  L.  R.  A.  (X.  S.)  386,  61  S.  E.  748  (1905) ; 

163,  60  X.  K.  442  (1001 ).  Smith  v.  Uirge,  126  111.  App.  506  (1006). 

88.  Kenney  v.  Phillipy,  01  Ind.  511  (1883).  40.  4  ChamberUyne,  Evidence,  §  2624. 

Offers  to  buy  or  seU  real  estate. —  It  has  41.  4  Chamberlayne,  Evidence,  §§  2625- 
been  said  that  any  evidence  of  ofTers  for  the  2636.  DeclarationH  aa  to  bodily  condition, 
purchase  or  sale  of  real  estate  are  hearsay.  and  admissibility  of.  See  note,  Bender,  ed., 
unless  made  by  one  under  oath  and  subject  63  N".  Y.  106.  Expression  of  pain.  See  note, 
to  cross-examination.  TTolena  Power  Trans-  Bender,  ed.,  144  X.  Y.  137.  Subsequent  dec- 
mission  Co.  y  McLean,  38  Mont.  388,  00  Pac.  larations  as  to  past  Bufferings  as  res  gestae. 
1061  (1900).  See  note.  Bender,  ed.,  151  X,  Y.  282,  316. 

88.  John  Silvey  A  Co.  v.  Tift,  123  Ga.  804,  42.  Springfield  Consol.  R.  Co.  v.  Hoeffner, 

175  III.  634,  51  N.  E.  884   (1898). 
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judicial  statements  used  ad  facts^  in  proof  of  bodily  sensation  consists  in  the 
difficulty  of  procuring  other  evidence.^^ 

Who  May  2'estify  as  to  ^Statements. —  The  extrajudicial  statement  of  one 
suffering  pain  or  conscious  of  other  bodily  sensation  may,  as  well  as  his  coher- 
ent or  incoherent  ejaculation  on  the  same  subject,  be  testitied  to  by  any  one 
who  heard  it."***  Accordingly,  a  wife,"**  parent,"***  daughter,^*  nurse,**  other 
attendant,***  or  even  a  mere  bystander  ^  is  penuitted  to  detail  statements  to 
the  couit.  Even  the  declarant  himself  mav  testifv  as  to  his  own  sratemeuts.^' 
The  statements  may  be  articulate '^^  or  inarticulate,*^^  excluding  inference** 
and  narrative  **  and  must  be  made  by  the  party/''  and  their  weight  depeuds 
on  whether  they  are  natural  or  feigned  ^*  and  consequently  their  evidentiar\ 
nature  seems  greater  in  proportion  to  the  spontaneousness  of  the  utterauces.^^ 
Hence  statements  to  physicians  for  the  purpose  of  diagnosis  and  treatment 
are  of  great  probative  force***  as  the  inducement  to  tell  the  truth  is  great, 
although  in  some  courts  such  statements  are  received  only  when  involuntary** 

43.  "  if  other  persons  could  not  be  permit- 
ted to  testify  to  them,  when  the  person  in- 
jured might  be  a  witness,  there  might  often 
be  a  defect  of  proof.  The  pernon  injured 
might  be  unable  to  recollect  or  state  them 
by  reason  of  the  agitation  and  sufferinsr  oc- 
casioned by  it/'  Kennard  v.  Burton.  25  Me. 
39,  43  Am.  Dec.  249   (lH4i>N  per  Shepley.  J. 

44.  Rupp  V.  Howard,  114'Iowa  65,  86  N.  W. 
38   .:1901). 

46.  Geiselman  v  Schmidt,  106  Md  580.  6S 
Atl.  202  i  1907 ) . 

46.  Western  Steel  Car  A  F.  Co.  v.  Bean,  163 
Ala   253,  .50  So   1012  (1900). 

47.  Sheldon  v.  Wright,  80  Vt.  298,  67  Atl. 
807   (1907). 

48.  Green  v.  Pacific  Lumber  Co..  130  Cal 
435,  62  Pac.  747  1 1900) ;  Brown  v  Mt  Holly, 
69  Vt.  .364,  38  Atl  69  ( 1897) . 

48.  Bagley  ▼.  Mason.  69  Vt.  175,  37  Atl.  287 
(1896) ;  Drew  v.  Sutton,  55  Vt.  586,  45  Am. 
Rep.  644  (1882). 

50.  Fondren  v.  Durfee.  39  Miss  324  ( I860) ; 
Perkins  ▼.  Concord  R.  Co.,  44  N.  H.  223 
(18621;  Xorthem  Pac.  R.  Co.  v.  Uj-Hn.  158 
U.  S.  271.  15  S  Ct.  840,  39  L.  ed  977  (1894K 

51.  Alexandria  v.  Young,  20  Tnd.  App.  672, 
51  y.  E    109   rl898). 

58.  An  exclamation  of  a  person,  when  tak- 
ing a  dose  of  ^nppo^ed  medicine,  that  it 
bums  her  Rtomach.  is  admissible  on  the  trial 
of  a  charge  of  poisoning  Mich  person.  State  v. 
Buck   'Kan.  1912).  127  Pac  631 

58.  Hairenlocher  ▼.  R.  Co..  90  X  V  136, 
137.  1  X.  E  536  (1885).  affg.  33  Hun  664 
n904) 


54.  Southern  Anthracite  Coal  Co.  v.  Hodge, 
99  .Ark.  302..  1.39  S.  W.  292  (1911);  Corljett 
V.  St.  Louis,  etc..  R.  Co.,  26  Mo.  App.  621 
(1887);  Williams  v.  Great  Xorthem  R.  Co. 
68  Minn.  55.  70  X.  W  «60.  37  L.  R.  A.  199 
(1897);  Firkins  v.  Chioajfo  Great  Western 
R  Co.  61  Minn.  31,  63  X.  W.  172  M<^95) ; 
Louirtville,  etc..  R.  Co.  v.  Stacker,  86  Tenn. 
.343.  6  S   W.  737.  6  Am.  St.  Rep.  840  ( IS88) 

55.  West*  Chicajro  St  R.  Co.  v.  Carr.  170 
Til.  478,  48  X.  E.  0!>2   (H97). 

56.  "  The  deolarationa  of  the  party  are  re- 
ceived to  show  the  extent  of  latent  injuries 
upon  the  person,  upon  the  general  grounfl 
that  such  injuries  are  incapable  of  being 
shown  in  any  other  mode  except  by  such  dec- 
larations as  to  their  effect.''  State  v.  Da%'id- 
son,  .30  Vt  377,  383,  73  Am.  Dec.  312  (1858), 
per  Red  field,  C.  J. 

57.  Chicago  Travelers'  Ins.  Co.  v.  Mosley,  8 
Wall    [V   S.)   397,  19  L.  ed   437  (1869).' 

58.  Topeka  v.  High,  6  Kan.  App.  162,  51 
Pac.  306  (1897);  Mulliken  v.  Corunna,  UO 
Mich.  212,  68  X.  W.  141  (1896);  Lewke  v. 
Dry  Dock,  etc.,  R.  Co.,  46  Hun  (X.  Y.)  283, 
11  X.  V.  St.  Rep.  510  (1887)  ;  Powers  v.  We.Ht 
Troy,  25  Hun  i\  Y.)  .561  (1881):  Baker  v. 
Griffen,  10  Bosw.  (X.  Y.)  140  (1«63);  Were- 
ly  V.  Persons,  28  X.  Y.  344,  84  Am.  Dec.  .346 
(1863). 

59.^Grpinkp  v.  Chicajro  City  Ry.  Co.,  2.^4 
111.  .564,  85  X.  E.  .327  (1908)  :  aprminfj  judg- 
ment. 136   ni.  App.  77    flft07\. 

60.  Kennedy  v.  Rochester  City,  etc.,  R.  Co.. 
1.30  V.  Y.  654,  29  X.  E.  141,  3  Silv.  591 
(1891). 
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§  846.  [Eztrajudioial    Statements    as    Probatiye    Facts];    Ue]Ltiflcation.<^i — 

Among  the  most  cominou  uses  to  whicH  an  unsworn  statement  when  employed 
in  its  indepemlently  relevant  capacity,  may  be  put,  is  that  of  identificatiotu^^ 
Regarded  as  proof  of  the  facts  asserted,  the  unsworn  statement  may  possess 
no  evident iarv  value.  It  may,  however,  whenever  the  fact  is  relevant,**'*  serve, 
in  a  circumstantial  way,  to  identify  a  person,'*^  place,"^  or  any  article  of 
property,  real  *'**  or  personal.*'^  It  may  segregate  a  particular  transaction  from 
all  others.*'*  Its  existence  may  be  a  proper  fact  bj'  which  to  tix  a  date,****  as  for 
example  to  determine  the  time  of  i^  payment. ^^  Judicial  administration  may 
properly  add  the  proviso  that  evidence  of  this  class  will  be  received  when  more 
cogent  or  conclusive  proof  cannot  be  produced.^* 

§  847.  [Extrajudicial  Statements  as  Probative  Facts];  Mental  Condition.'^^ — 
An  extrajudicial  statement  may  serve,  as  few  other  things  can,  to  illustrate  the 
condition  of  the  mind  of  the  speaker.^^     Distinguishing,  in  the  present  con- 


61.  4  Chamber  lay  ne.  Evidimce.  §  26.37. 
68.  Blodgett  ▼.  Park  (X.  H.  1012),  84  Atl. 
42  (testimony  of  witnesF). 

63.  Perry  v.  Smith,  22  Vt.  301    (18.50). 

64.  Maryland — See  Suman  v.  Harvey,  114 
Md.  241,  79  Atl.  187    (1911). 

Rhode  Island. —  State  v.  McAndrews,  15  R. 
I.  30,  23  Atl.  304    il885). 

TexM. —  Ke<k  v  Woodward,  63  Tex.  Civ. 
App.  267,  UH  S.  W.  75   (1909). 

United  States. —  .1.  S.  Toppan  Co*,  v.  Mc- 
Laughlin, 120  Fed  705  (1903).  Statements 
by  the  victim  of  a  crime  immediately  after 
the  crime  identifying  the  criminal  are  admis- 
sible in  evidence  as  considerable  latitude  is 
always  allowed  in  questions  of  identification. 
State  V.  Kindling,  123  Minn.  413.  144  N.  W. 
142,  49  L.  R.  A.  (N.  S.)  449  (1913).  The 
statement  of  one  who  has  been  knocked  sense- 
less bv  a  robber  as  to  who  had  hit  him  made 
immediately  after  he  had  regained  conscious- 
ness is  not  admissible  as  part  of  the  res 
gestae.  K<^rs  v.  State,  88  Ark.  451,  115  S. 
W.  156.  41  L.  R.  A.  (X.  S.)  857  (1908).  A 
statement  by  the  deceased  made  from  five  to 
fifteen  minutes  after  the  shooting  to  a  wit- 
ness who  had  ^une  to  give  the  alarm  and  im- 
mediately returned  is  competent  as  part  of 
the  res  gestw.  State  v.  Laboon.  107  S.  C.  275, 
92  S.  E.  622,  L.  R.   A.   1917   F  896    <1917). 

66.  Hoflfner  v.  Custer,  237  111  64,  86  N.  E. 
737  (1908)  ;  Simpson  v.  Blaisdell,  85  Me.  199, 
27  Atl.  101,  .35  Am.  St  Pep  .348  (1892)  ;  Rus- 
sell V.  Wemtz,  24  Pa.  St.  337  ( 1865 ) . 

67.  Pool  V,  Bridges,  4  Pick.  (Mass.),  378 
(1826);    People  v.   Dowling,   84   N.   C.   478 


(1881) ;  Parratt  v.  Watts,  47  L.  J.  C.  P.  79, 
37   L.  T.  Rep.    iN.  S.)    7.56    (1878). 

68.  Earle  v.  Earle,  11  Allen  (Mass.)  1 
(1866);  SUte  v.  Ward,  61  Vt.  153,  17  Atl. 
483  (1888);  Hill  v  North.  04  Vt  604 
(1861). 

69.  Georgia. —  Harris  v.  (Central  R.  Co.,  78 
Ga.  525,  3  S.  K  355  (1887). 

Michigan. —  Grosvenor  v.  Ellis,  44  Mich. 
452,  7  X.  W.  59  (1880). 

'Sew  Jersey. —  Browning  v.  Skillman,  24 
N.  J.  L.   361    (1854). 

Vermont.— State  v.  Ward,  61  Vt.  153,  17 
Atl.  483   (1888). 

70.  Mitchell  v.  Dall,  2  Harr.  &  O.  (Md.) 
159  (1828^;  Bewley  v.  Atkinson,  13  Ch.  D. 
283,  49  L.  .J.  Ch.  153,  41  L.  T.  Rep.  (N.  8.) 
603,  28  Wkly   Rep.  638  (1880). 

71.  Martin  v.     .^.liinson,  7  Ga   228,  .'50  Am. 
^ec.   403    (lS4i))      The  suggestion   has  even 

been  made  that  the  declarant  must  be  affirma- 
tively shown  to  be  dead  if  his  unsworn 
statement  is  to  be  received.  Nehring  v. 
McMurrian  (Tex.  Civ.  App.  1898),  46  S.  W. 
369. 

72.  4  Chamberlayne,  Evidence,  §§  2638- 
2653. 

73.  The  probative  declaration  may  follow, 
in  case  of  a  continuous  mental  condition,  the 
pretnse  time  of  the  transaction  in  question. 
Piercy  v.  Piercy,  18  Cal.  App.  751,  124  Pac. 
561  (1912).  This  may  be  put  into  the  form 
of  saying  that  the  illustrative  declaration 
need  not  be  part  of  the  res  gestae.  Piercy  v. 
Piercy,  18  Cal.  App.  751,  124  Pac.  661  (1912). 
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nection,  the  actual  force  and  power  of  the  mind  itself  from  proof  of  its  con- 
tents, tho^e  meutal  states  which  are  also  seen  to  be  established  bv  the  relevant 
utterances  to  which  they  give  rise,  it  may  fairly  be  said  that  the  actual  con- 
stitutiun  of  the  mind  is  often  appropriately  shown  by  these  verbal  manifesta- 
tions/^ as  in  the  case  of  declarations  by  a  testator.^*  In  their  assertive  capa- 
city, as  proof  of  the  facts  which  they  declare,  the  unsworn  statements  are 
hearsay ;  '^  and,  in  the  absence  of  some  special  reason  for  receiving  them,  are 
to  be  rejected.  As  a  general  rule,  narrative  statements  of  past  transactions 
which  are  without  a  circumstantially  relevant  quality  are  to  be  excluded.'' 
The  statement  must  have  been  made  by  the  individual  whose  condition  is  in 
question  ^^  either  before,^'^  accompanying**"  or  after  **^  the  principal  event. 
In  this  way  may  be  shown  the  mental  capacity  for  resistance,**^  mental  weak- 
ness,**^ (all  of  which  may  be  shown  by  other  modes  of  proof)  ***  mental  states** 
when  relevant,**"  excluding  narrative  *^  as  assent  **^  or  dissent  ®*  iJelief .**'  dis- 


74.  Sargent  v.  Burton,  74  Vt.  24,  52  Atl.  72 
(lUOl)  See  al80  Thorn  v.  Cudand,  160  Ind. 
566,  67  X.  E  257  (1903). 

75.  In  re  Cooper's  WiU  75  X.  J  Kq.  177, 
71  Atl  676  ilOOU).  Subsequent  declarations 
of  testator  to  show  undue  intluenee.  See  note. 
Bender,  ed.,  151  N  Y  111.  Declarations  of 
testator  to  lE^how  undue  influence  and  condi- 
tion of  his  mind.  See  note.  Bender,  ed.,  151 
N.  Y.  111. 

76.  '*  When  such  an  issue  (one  of  mental 
capacity)  is  made  it  is  one  which  relates  to 
a  state  of  mind  which  was  involuntary,  and 
over  which  the  deceased  had  not  the  control 
of  the  sane  individual,  and  his  declarations 
are  admitted,  not  as  any  evidence  of  their 
truth,  but  only  because  he  made  them,  and 
that  is  an  original  fact  from  which,  among 
others,  light  is  sought  to  be  reflected  upon 
the  main  issue  of  testamentary  capacity.** 
Thro<4cmorton  v.  Holt,  180  U  S.  573,  45  L.  ed. 
663.  -21  Sup.  Ct  474  (1900),  per  Mr.  Justice 
Peckham:  quoted  in  TJpphard  v.  Humphrey. 
209  U.  S.  272,  .'52  L  ed.  783,  28  Sup  Ct  561 
(1907). 

77.  Steel  v.  Sliafer,  .39  111  App.  185  (1890) : 
Church  of  Jesus  Christ,  etc.  v.  Watson,  25 
Utah  4.'>,  69  Pac.  .531    (1902). 

78.  People  v.  Pico.  62  Cal  .50  (1882); 
Smith  V  Hickenbottom,  57  Towa  733.  11  N. 
W.  664  (1882);  Barker  v.  Pape,  91  N,  C. 
165   (1884). 

The  fact  of  suloide  may  be  proved  by  dec- 
larations of  the  deceased  person  of  his  inten- 
tion to  commit  suicide  when  such  declaration 
is  made  a  short  time  before  death.  Klein  v. 
Knight*:  Jt  Tjidies  of  Security,  87  Wash.  179, 


151    Pac.  241,  L.  R.  A.   1916  B  816   (19i:)). 

79.  In  re  Goldthrop,  94  Iowa  336,  62  X.  W 
845,  58  Am.  St.  Rep  400  (1895)  ;  Pickens  v 
Davis.  134  Mass.  252.  45  Am.  Rep.  322 
(1883);  Dinges  v.  Branson,  14  W.  Va.  100 
(1878). 

80.  Pickens  v.  Davis,  134  Mass.  252,  43 
Am.  Rep.  322  ( 1883 ) . 

81.  lovca. —  In  re  Goldtiiorp,  94  Iowa  336. 
02  X.  \V   845,  58  Am.  St   Rep.  400  (1895). 

iiinneeoia.—  Pinney's  Will,  27  Minn.  280,  6 
N.  W.  791,  7  X.  \V.  144   (18841) 

82.  Shiler  v.  Bumstead,  99  Mass.  112 
(1868)  ;  Herster  v.  Herster,  122  Pa.  St.  239. 
16  Atl    342,  9  Am.  St.  Rep.  95  (1887). 

83.  Wilkinson  v  Pearson,  23  Pa.  St  117 
(18.54).  See  also  Thorn  v.  Cosand,  116  Ind. 
566,  67  N.  E.  257  (1903). 

84.  McRae  v.  Malloy.  93  N.  C.  1.54  ( 1885) ; 
Rouch  V.  Zehring,  59  Pa.  St.  74  ( 1868) :  Chess 
V.  Chess,  1  Penr.  &  W.  (Pa.)  32.  21  Am  Dec. 
,1.50  (1829). 

85.  State  v.  Utley,  1.32  N.  C.  1022,  43  S.  E. 
820  (1903)  (intelligence  notwithstanding  in- 
toxication). Plaintiff's  declaration  of  want 
of  afl'ection  in  breach  of  promise  case.  See 
note.  Bender,  ed.,  24  N.  Y.  253. 

86.  Mack  v.  Porter,  72  Fed.  236,  18  C.  C 
A.  527   (1896). 

87.  Flannery  v.  Van  Tassel.  127  X.  Y.  631. 
27  X   E.  .39.3,3  Silvemail  4,56  (1891). 

88.  Acceptance  of  a  irift  may  be  shown  by 
evidence  of  declarations  to  that  effect.  Sup- 
ple V.  Suffolk  Bank.  198  Mass.  393,  84  X.  E. 
432,  126  Am.  St.  Rep.  451   (1908). 

89.  Wood  V.  Fiske,  62  X  H.  178  (1882): 
Brown  v.  State  (Tex.  Cr.  App.  1894),  28  S. 
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gust*^  or  annoyance,®^  duress,®^  fear,®^  good®^  or  bad®*  faith,  hatred,*^  or 
impressions  ®^  produced  on  tlic  mind  of  the  declarant  by  certain  occurrences. 

§  848.  [Extrajudicial  Statements  as  Probative  Facts;  Mental  States];  Intent 
and  Intention.^^ —  Pre-eminent  in  importance  among  mental  states  stand  intent 
and  intention.  In  connection  with  moral  conduct,  especially  that  for  which 
criminal  sanctions  are  invoked,  intent  apparently  plays  by  far  the  more  im- 
portant role,  while  intention  seems  supreme  in  the  field  of  intellect.  How- 
ever this  may  be,  both  intent  and  intention  ^  may  be  shown  by  the  use  of  extra- 
judicial statements  of  a  person  accompanying  the  doing  by  him  of  the  act  in 
question  and  which  tend  logically  to  explain  or  characterize  it.  In  this  way 
the  fact  that  persons  intended  to  enter  upon  a  journey  may  frequently  be  es- 
tablished by  their  unsworn  statements,^  proof  occasionally  e>ytending  even  to 
facts  incidentally  asserted.^  Statements  of  the  intention  of  the  testator  made 
before  or  after  the  execution  of  his  will  are  generally  received  in  England  *  but 
not  in  this  country.^    *  The  admissibility  of  the  statements  may  well  depend  on 


W.  536 J  EvarU  v.  Young,  62  Vt.  329  (1880). 

90.  Ferguson  v.  Boyd,  169  Ind.  637,  SI  N. 
£.   71,   82  N.    £.    1964    (1907). 

91.  Kearney  v.  FarreU,  28  Conn.  317,  73 
Am.  Dec.  677   (1859). 

92.  Gloystine  v.  Com.,  33  S.  W.  824,  17 
Ky.  L.  Rep.  1187  (1896). 

98.  Wnis  cannot  be  impeaohed  by  the  sub- 
sequent declarations  of  the  testator  concern- 
ing duress  although  his  contemporaneous 
statements  may  be  received  as  this  would  be 
allowing  revocation  in  a  way  not  permitted  by 
the  statute.  Jackson  v.  KniflTen,  2  Johns.  (Um 
Y)  37.  3  Am.  Dec.  .390  (1806):  Earp  v. 
Kdgington,  107  Tenn.  23,  64  S.  \V  40  (1901). 

94.  Barney  v.  Quaker  Oats  Co.,  82  At  I.  113 
(1912). 

95.  Robson  v  Hamilton,  41  Greg.  239.  69 
Pac.  661    (1902). 

96.  Goldstein  v.  Morgan,  122  Iowa  27,  96 
N.  W.  897  (1903)  (fraud  in  execution  of 
bill  of  sale). 

97.  **The  usual  expressions  of  such  feel- 
ings are  original  evidence,  and  often  the  only 
proof  of  them  which  can  be  had."  Jacobs 
V  Whitcomb,  10  Cush.  (Mass.)  255,  257 
(1852),  per'Bigelow,  J. 

98.  Kearney  v.  Farrell,  28  Conn.  317,  73 
Am.  Dec.  677  (1859)  (complaints  of  odors  in 
an  action  for^  nuisance). 

99.  4  Chamberlayne,  Evidence,  §§  2654- 
2661. 

1.  People  v.  Conklin,  157  N.  Y.  333,  67  N. 
E.  624  (1903). 
t.  Northweatem  Redwood  Co.  ▼.  Dickion, 


13  Cal.  App.  689.  110  Pac.  591  (1910).  per 
Hart,  J.  A  statement  made  by  one  at  eight 
o'clock  in  the  evening  as  to  where  he  intended 
to  spend  the  night  are  not  part  of  the  rea 
gestae  to  show  his  intention  in  leaving  his 
home  at  ten  o'clock  as  the  statement  is  not 
contemporaneous,  with  the  act-  Foster  v. 
Shepherd,  268  111.  164,  101  N.  E.  411,  45  L. 
R.  A.   (N.  S.)    167   (1913). 

8.  Inness  v  R.  Co.,  168  Mass.  433,  47  N.  E. 
193  (.1897);  Matthews  v.  Great  Northern 
R  Co ,  81  Minn.  363,  84  X.  W.  101,  83  Am. 
St.  Rep.  383  (1900) ;  Lake  Shore,  etc.,  R.  Co. 
V.  Herrick,  49  Ohio  St  25.  29  N.  E  1052 
(1892).  But  compare  Chicago,  etc.,  R.  Co 
V.  Chancellor,  165  III.  43Q,  46  N.  E.  269 
( 1897 ) . 

4.  *'  The  declarations  which  are  made  be- 
fore the  will  are  not,  I  apprehend,  to  be  taken 
as  evidence  of  the  contents  of  the  will  which 
is  subsequently  made  —  they  obviously  do  not 
prove  it;  and  wherever  it  is  material  to  prove 
the  state  of  a  person's  mind,  or  what  was 
passing  in  it,  and  what  were  his  intentions, 
there  you  may  prove  what  he  said,  because 
that  is  the  only  means  by  which  you  can 
find  out  what  hia  intentions  were.*'  Sugden 
V.  St.  Leonards,  L.  R.  1  P.  D.  154,  251  (1876), 
per  Mellish,  L.  J.  See,  however,  Throckmor- 
ton V.  Holt,  180  U  S.  552.  21  Sup.  Ct  474, 
45  L.  ed.  663  (1901). 

«.  Gordon's  Will,  50  N.  J.  Eq.  307.  424, 
26  Atl.  268  (1892) :  Grant  v.  Grant.  1  Sandf. 
Ch.   (N.  Y.)  235.  237  (1844). 

Some  American  courts  follow  the  English 
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their  probative  weight  as  whether  made  without  motive  to  falsify  ^  but  may 
have  a  wide  scope  ^  when  the  mental  condition  at  the  time  is  relevant  ^  even 
in  criminal  cased  ^  and  although  self-serving  ^^  but  excluding  narrative.** 

^  >  J  ( 

§  849.  ['Extrajudicial  Statements  as  Probative  Facts];  Illustrative  In- 
stances.^^—  The  mental  state  of  intent  or  intention,  being  relevant  in  many 
connections  to  determine  the  nature,  purpose  or  quality  of  an  act/^  only  occa- 
sional instances,  illustrative  of  the  rule  no\y  under  consideration,  can  well  be 
given.  Wherever  the  psychological  fact  is  admissible,  the  extrajudicial  state- 
ment fairly  indicative  of  its  existence  may  be  received  as  a  legitimate  means  of 
proving  it.  But  on  the  contrary,  should  the  mental  state  itself  be  immaterial, 
as  where  the  law  affixes  consequences  negardiess  of  the  intent  or  intention  with 
which  the  act  was  done,  the  unsworn  declaration  is  rejected,*^  not  because  the 
extrajudicial  statement  is  not  a  proper  method  of  proving  the  fact  but  because 
the  latter  itself  cannot  be  proved.  For  admissibility,  it  is  of  course  essential 
that  the  unsworn  statement,  oral  **  or  in  writing  ^^  should  constitute  a  relevant 


rule.  McDonald  v  McDonald.  142  Ind.  55, 
41  X  E.  330  (1895) :  Lane  v.  Hill.  68  N.  H. 
275,  44  Atl   393.  73  Am.  St.  Rep.  591  (1895). 

6.  Rogers  v.  Manhattan  L.  Ins.  Co.,  138  Cal. 
285,  71  Pac.  348  (1903) ;  Thorndike  v.  Boston, 
1  Mete.  tMass  )  242  (1840) ;  Hunter  v.  State. 
40  X  J  L.  495  (1S78);  Mutual  L  Ins.  Co. 
V.  Hillmon,  145  U.  S.  285,  12  S.  Ct  909,  36 
L   ed    700   (1892). 

7.  Walker  v.  State.  85  Ala.  7,  4  So  686,  7 
Am.  St.  Rep.  17  (1887)  ;  Durling  v  Johnson, 
32  Ind.  155  (1869);  Jones  v.  Rrownfield,  2 
Pa  St  55  (1845)  ;  Glass  v.  Bennett,  89  Tenn. 
478,  14  S.  W.  1085  (1891) 

8.  Com.  V.  Felch.  132  Mass.  22  (1882). 

9.  Indiana.^  GrimeB  ▼.  State,  68  Ind.  193 
(1879). 

TeitneMee  —  Garber  v.  State,  4  Coldw.  161 
(1867). 

United  Htates.^V.  8.  v.  Craig,  Fed.  Cas. 
No   14.883,  4  Wash  C.  C  729  (1827). 

10  Wiltson  V.  SUte,  33  Ark  557,  34  Am. 
Rep.  52  (1878);  State  v.  Abbott,  8  W.  V«. 
741    (1875). 

11.  Flannery  v.  Van  Tassel,  127  N.  Y  681, 
27  X  E.  393,"  3  Silveniail  456  (1891).  The 
purpose  of  an  employee  in  starting  a  machine 
may  not  be  shown  by  his  statement  made 
twenty  minutes  after  the  accident  while  he 
was  being  carried  to  the  hospital  as  this  is 
not  part  of  the  res  gestae.  It  is  mere  nar- 
rative and  not  spontaneous  statement.  Ber- 
nard V  Grand  Rapids  Paper  Box  Co.,  170 
Mich  238,  136  N  W.  374,  42  L.  R.  A.  (N.  S.) 
930  (1912).    Statements  of  the  plaints  as 


to  why  he  was  where  he  was  prior  to  the 
accident  are  not  admissible  as  part  of  the 
res  gestae  although  made  immediately  after 
the  accident  as  they  were  not  part  of  the  ac- 
cident did  not  characterize  it  nor  throw 
any  light  upon  it,  but  were  purely  narrative 
giving  an  account  of  a  transaction  wholly 
past,  and  depending  for  their  truth  wholly 
upon  the  accuracy  and  reliability  of  the  de- 
ceased and  the  verity  of  the  witness  who 
testified  to  it.  Hobbs  v.  Great  Northern  R. 
Co ,  80  Wash.  678,  142  Pac.  20,  L.  R.  A.  1915 
D  503  (1914).  Declarations  bv  one  killed 
on  the  railroad  track  that  he  would  throw 
himself  in  front  of  a  train  when  he  was 
ready  to  die  are  not  admissible  as  evidence  of 
suicide  Greenacre  v.  Filby,  276  111  294. 
114  N.   £.  536,  L.  R.   A.   1918  A  234. 

18.  4  Chamberlayne,  Evidence,  §§  2662- 
2665. 

18.  Foasion  ▼.  Landry,  123  Ind.  136,  24  N. 
E.  96  (1890);  State  ▼.  KTross,  6S  Iowa  180. 
26  N.  W.  62  (1885);  State  v.  Shelled/.  8 
Iowa  477   (1859). 

14.  Fitzpatrick  v.  Brigman,  130  Ala.  450. 30 
So.  500  ( 1901 ) ;  Germain  v.  Central  Lumber 
Co.,  116  Mich.  24.'>,  74  N.  W.  644  (18981: 
Phoenix  Mills  v.  Miller,  42  Hun  654,  4  N.  Y 
St  Rep.  787  (1886) ;  Patterson  y.  Smith,  73 
Vt  .360,  50  Atl.  1106  (1901). 

19.  Zimmerman  ▼.  Brannon,  103  Iowa  144, 
72  X.  W.  439  (1897) ;  Haywood  v.  Foster.  16 
Ohio  88  (1847) ;  Cullmans  v.  Lindsay,  114  Pa. 
St.  166,  6  Atl.  332  (1886). 

16.  Willingham  ▼.   Starling  Cyela  Woits, 
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manifestation  of  the  particular  intent  or  intention.     Otherwise^  Hbe  nttarance 
is  irrelevant,  i.e.,  is  not  evidence  at  all. 

Subject  to  these  considerations  statements  as  to  intention  have  been  received 
to  show  abandonment,^^  an  act  of  bankruptcy^**  delivery  *•  as  in  case  of  a 
gift,*'  or  domicile.^^  . 

§  860.  [Extrajudicial  Statements  at  Probative  Facts];  Knowledge.^' — Few 

mental  states  are  of  greater  importance  in  the  view  of  the  law  than  that  of 
knowledge. 

'  Statement  to  A. —  Extrajudicial  statements  containing  relevant  informa- 
tion, or  capable  of  conveying  it,  which  have  been  made  to  one,  say  A,  who  sub- 
sequently acts  in  the  matter,  may  be  received  for  the  purpose  of  showing  the 
extent  of  bis  knowledge  at  a  given  time.^^  That  the  statement  should  have 
been  made  directly  to  A  himself  is  by  no  meana  required.  The  rule  is  satis- 
fied if  it  is  shown  that  an  unsworn  declaration  covering  the  fact  in  question 
was  in  some  way  brought  to  his  attention.*^ 

Statements  by  A. —  Where  the  existence  of  the  psychological  fact  of  knowl- 
edge on  the  part  of  A  is  relevant  it  may  be  established  not  only  by  the  extra- 
judicial statements  made  to  him  by  others  but  by  the  unsworn  declarations 
which  he  himself  may  make.  In  this  way,  not  only  may  A's  knowledge  but 
his  lack  of  it  ^^  be  shown.  The  statement  is  equally  competent,  though  shown 
to  be  false.2« 

In  the  same  way  general  knowledge  on  the  part  of  A  ^^  or  knowledge  by 
others  ^  or  reputation  **  may  be  shown  as  evidence  of  A's  knowledge. 


113  Ga.  953.  39  S.  E.  314  (1901) ;  Sutter  v. 
Rose.  169  III.  66.  48  N.  E.  411  (1897) ;  Kings- 
ford  V  Hood.  105  Mass.  495  ( 1870) ;  Raymond 
V.  Richmond,  88  N.  Y.  671   (1882). 

17.  Union  Oil  Co  v  Stewart,  159  Cal.  149, 
no  Pac.  313  (iniO). 

is.  Cornelius  v.  State.  12  Ark.  782,  806 
(1852). 

19.  Holcomb  v.  Campbell,  42  Hun  398,  4 
X.  Y.  St.  Kep.  799.  affirmed  118  N.  Y.  46, 
22  N.  E.   1107    (1886). 

20.  T.eitob  v.  Diamond  Nat.  Bank  of  Pitts- 
huTfih  (Pa.  1912),  83  Atl.  416:  Schauer  ▼. 
Von  Schauer  (Tex.  Civ.  App.  1910).  138  8. 
W   145. 

21.  Matter  of  Newcomb.  102  N.  Y.  238,  84 
X.  E.  9.50  (1008).  affirming  order  107  N.  Y. 
Suppl  1139.  122  App  Div.  920  (1907). 

28.  4  Chamberlayne,  Evidence.  §§  2666^ 
2870. 

28.  State  v.  Grote.  100  Mo  345.  19  S.  W. 
93  (1891):  State  v.  Jones,  50  X.  H.  369,  9 
Am.  Rep.  242  (1871) ;  D«irlii|g  v.  Klock,  166 


X.  Y.  623,  59  N.  E.  1121  (1900);  Titus  ▼. 
Gage,  70  Vt    13,  39  Atl.  246   (1896). 

24.  Boston  Woven  Hose.  etc..  Co.  v.  Kendall. 
178  Mass.  232,  59  N.  £.  657.  51  L.  R.  A.  781. 
86  Am.  St.  Rep.  478  (1901). 

M.  Kruter  v.  Bomber§rer.  82  Pa.  St.  59,  22 
Am    Rep   750  (1876). 

S6.  Jones  v.  State,  103  Ala.  1,  15  So..  891 
(1894). 

27.  Putnam  v.  Gunning.  162  Mass  552,  39 
N.  E.  347  (1895)  (circulation  department  of 
newspaper  containing  statement). 

28.  Knowledge  of  his  famUy. —  Covington 
V.  Geyler,  12  Ky.  L  Rep.  466  (1890):  Hart 
v.  Newland.  10  N  C   122  ( 1824). 

29.  Woods  V.  Montevallo  Coal,  etc.,  Co., 
84  Ala.  560.  3  So  475.  5  Am.  St.  Rep.  393 
(1888);  Stallings  v  J?tate.  33  Ala.  425 
(1859) ;  Ward  v  Herndon.  5  Port.  (Ala.)  382 
(1837)  :  Chase  v.  Lowell.  151  Mass  422,  24 
N.  E.  212  U890)  :  Browning  v.  SkiUman,  24 
N.  J.  L.  351  (1854);  Adams  ▼.  State,  25 
Ohio  St.  584  (1874). 
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§  801.  [Extrajudicial  Stateaieiitft  as  Probative  Facets];  XUaitiatioi^.^— Extra- 
judicial statements  may  be  used  to  show  motive  as.  love  or  friendship,^^  mal- 
ice,*''^ or  other  motive  ^  or  provocation  ®^  or  the  reasons  assigned  for  certain 
conduct^*  The  existence  and  elieet  of.  undue  influence  ^**  mav  also  be  shown 
by  such  statements  or  willingness  to  do  any  partici^lar  act.'*^. 

Such  statements  may  also  be  used  to  show  political  opinions  ^*^  but  moral 
qualities  can  be  proved'  only  by  evicletice'of  reptit  at  ion  under  a  rule  of  sub- 
stantive law.^® 

§  8S2.  [Independent  Belevancy  of  XTnaworn  Statements];  Extrajudicial  State- 
ments as  Deliberative  Fact^.***' —  The  independent  relevancy  of  unsworn  state- 
ments may,  however,  be  not  only  constituent  or  probative  in  its  nature  but  also 
deliberative.  In  other  words,  the  extrajudicial  declaration  may  not  onlv 
constitute  an  element  in  the  right  or  liability  placed  in  issue  by  the  pleadings 
or  tend  to  prove  the  existence  of  a  res  gestae  fact,  but  its  office  may  be  to  assist 
the  tribunal  in  weighing  the  probative,  force  of  more  individually  significant 
evidence.  Statements  or  other  facts  employed  in  this  deli\)erative  way  may 
come  to  the  tribunal  within  the  time  or  space  limit  of  the.rej^  gestae  or  iu  con- 
nection with  probative  facts.  Their  relevancy,  however,  never,  on  this  account 
becomes  constituent  or  probative  but  remains  at  all  times  simply  deliberative. 
Such  statements  mav  be  used  to  show  bias,'*^  or  to  corroborate  the  evidence 
of  the  witness  ^^  or  to  fix  his  atttnuion  **  or  refresh  his  memorv  **  or  to  show 


30.  4  Chamberlayne,  Evidence,  §§  2671- 
2678. 

81.  McKenzie  v.  Lautenechlager,  113  Mich. 
171,  71  X.  W.  489  (1897). 

82.  Knapp  v.  Wing,  72  Vt.  334,  47  Ail.  1075 
OOOO). 

33.  White  v.  East  Lake  Land  Co ,  96  Ga. 
415,  23  S.  E.  393,  51  Am.  St.  Rep   141  ( 1895). 

84.  People  v.  T^wis,  3  Abb.  Dec.  (N.  Y.) 
535,  3  TranRcr.  App.  (N.  Y.)  1,  6  Abb.  Pr. 
N.  S.  (NY.)  190,  41  How  Prac.  508  (1867) ; 
Green  v   Cawthorn,  15  N.  C.  409  (1834). 

85.  Wilkinson  v  Service,  249  Til.  146,  94 
N.  E.  50,  22  Am.  &  Eng.  Ann.  Can.  41  (1911) 
W*here  a  deed  is  attacked  as  being  made  in 
fraud  of  creditors  the  statements  of  the  grant- 
ors at  the  time  the  deed  was  drawn  are  not 
admissible  in  evidence  to  show  their  purpose 
in  signing  it,  especially  when  they  can  both 
testify.  The  statements  are  not  part  of  the 
res  gestae,  Johnston  v.  Spoonheim,  19  N.  D. 
191,  123  y.  W.  830,  41  L.  R.  A.  (N  S.)  1 
(1909). 

86.  TTagar  v.  Norton,  188  Mass.  47,  73  N.  E. 
1073  (1905). 

Declarations  of  a  benelteiary  which  are  so 
connected  with  the  making  of  the  will  in 


point  of  time  and  circumstance  a«  to  give 
color  thereto  will  be  received  in  evidence  as 
part  of  the  res  gestae  upon  the  issue  of  fraud 
and  undue  influence.  James  v.  Fairall  <  Iowa 
1912),  134  N.  W.  608. 

87.  Long  V.  Rogers,  17  Ala.  540  (1850); 
Walter  v.  Victor  G.  Bloede  Co.,  94  Md.  80,  50 
Atl.  433  (1901);  Evans  t.  Jones,  8  Yerg. 
(Tenn.)  461   (1835). 

38.  Extrajudicial  statements  indicative  of 
political  opinions  may  be  contained  in  a  ser- 
mon. Hoseweirs  Trial,  10  How.  St.  Tr.  214 
(1864). 

39.  Boies  v.  McAllister,  12  Me.  308  (183.*)) : 
Hart  V.  Reynolds,  1  Heink  (Tenn.)  208 
(1870).  ShouW  evidence  of  character  he  ir- 
relevant or  otherwise  inadmissible,  proof  of 
'eputation  cannot  he  made.  Baldwin  v.  West- 
ern R.  R.  Corp.,  4  Gray  (Mass.)  333  (185.1) 
(careless). 

40.  4  Chamberlayne,  Evidence,  §§  2679- 
2685. 

41.  Potter  V.  Brown,  197  N.  Y  288,  90  N. 
E.  812.  91  K.  K.  1119,  reversing  125  App.  Div, 
640.   109   N.  Y    Suppl.    1075    (1910). 

4S.  Gill  V.  Stoylor,  93  Md.  453,  49  Atl.  650 
(1901). 
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his  good  or  bad  fai&  **  or  to  identify  a  date  ^"  or  to  impeach  the  wit- 
ness."*" 

§  853.  [Independent  Betevaney  of  Unsworn  Statements];  Form  of  Statement; 

Oral.^"^ — The  independeutly  relevant  statement,  i.e.,  the  extrajudicial  declara- 
tion grounding  some  other  inference  than  that  of  its  truth  may  be  accepted  b\ 
judicial  administration  as  is  abundantly  seen  pa^im,  either  in  oral  ^'*  or  in 
written  form.  Included  among  these,  may  be  the  self-serving  declarations  oi 
third,  perstais.*'^"  , 

The  statement  may  be  in  any  form,  as  in  a  record,^^  or  note  ^*  or  even  in  a- 
newspaper.^^ 

§  854.  [Independent  Belevancy  of  TTnsworn  Statements];  Bepntation.^^ — x\s 

reputation  —  the  composite  extrajudicial  statement  in  which  the  individual 
voices  are  lost  —  may  be  treated  as  a  form  of  hearsay  as  evidence  of  the  facts 
asserted,  so  equally  it  may  be,  in  certain  connections,  regarded  as  an  extra- 
judicial statement  independently  relevant,  for  example,  the  existence  of  a 
given  reputation  with  regard  to  a  certain  person^s  habits  of  drunkenness  may 
be  admissible  —  as  bearing  upon  the  reasonable  nature  of  the  conduct  of  an- 
other in  employing  him  or  continuing  to  employ  him  in  a  positiou  of  responsi- 
bility '*  reposing  confidence  in  him,'*  as  shown  by  entrusting  him  with  prop- 
erty.*" In  much  the  same  way,  the  existence  of  a  reputation  may  be  an  inde- 
pendently relevant  fact  bearing  on  the  question  as  to  whether  proper  judgment 
was  exercised  in  the  selection  of  a  trustee  ^^  or  the  like.  In  short,  in  many  con- 
nections the  existence  of  a  given  reputation,  while  not  probative  as  to  its  truth, 
is  of  evidentiary  value  in  deciding  as  to  whether  one  who  knew  of  it  acted  with 
due  and  proper  care  in  doing  as  he  actually  did.'^ 

§  865^  [Independent  Belevancy  of  Unsworn  Statements];  Libel,  etc.^^ — In 

48    Stat«  V.   Nordstrom,   7  Wash.   506.  35  Co.,  116  La.  324.  40  So.  324   (1906)    (inven- 

Pac    382    (affirmtd  164  U.  S.  70.5,  17  S.  Ot.  tory). 

997,  41  L   ed.  1183   ( 1893).  M.  McCann  v.  Preston,  79  Md.  223,  28  ^tl. 

44.  Howler  v.  Com.,  51  Pa.  St.  332  (186.5).  1102   (1894). 

45.  Cowen  v.  Blofm-I'pvr.  69  N.  J.  \..  4«2,  55  58.  Jewell  v.  Jewell.  1  How.  (U.  S.)  219, 
Atl.  36  (1903).  11   L.  ed.    108    (1843). 

48.  MoXitt    V.    Henderson,    155   Mich/  214,  54.  4  Chamt)erlayne,  Evidence.  §  2688. 

118  X.  \V.  974,  15  Detroit  I-eg.  X  987  (1908).  55.  Fitch  v.  Woodruff,  etc.,  Iron  Works,  29 

47.  Grill  V.  O'Dell,  113  Md.  625.  77  Atl.  Conn.  82  (1860)  :  Plummer  r.  Ossipee,  59  N. 
784    (IftlO)  H.  55   (1879). 

48.  4  Chamberlayne,  Evidence,  §§  2686,  58.  Monahan  v  Worcester,  150  M^ass.  439, 
2687.                         '                                  '  23  X.  E.  228,  15  Am.  St.  Rep.  226   (1890). 

49.  Dodge  v.  Weill,  158  N.  Y.  346,  53  X'.  E.  57.  Firken  v.  Jone«,  28  Cal    618   (1865). 
33  (1899).  58.  Holml)erg  v    Dean,  21  Kan.  73   (1878). 

50.  South  Hampton  v.  Fowler,  54  X.  H.  197  59.  People  v.  Anderson,  .39  Cal.  703  (1870)  ; 
(1874).  Wormsdorf  v.  Detroit  Citv  R.  Co.,  75  Mich. 

51.  Darmitzer  v  German  Sav ,  etc.,  Soc.,  472.  42  X'.  W.  1000,  13  Am.  St.  Rep.  453 
23  Wash.  1.32,  62  Pac.  862  affirmed  192  U.  S.  (1889)  ;  Williford  v.  State.  36  Tex.  Cr.  414, 
12.5,  24  Sup.  Ct.  221,  48  L.  ed.  373   (1900)  ,37  S.  W.  761    (1896). 

In  its  assertlTe  oapaoity.  such  a  statement  80.  4  Chamberlayne,  Evidence,  §  2689. 

is  merely  nearsay.    Melancon  t.  Phoenix  Ins. 
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cases  involving  injury  to  reputation  like  libel  and  slander  •*  it  may  be  proved 
as  a  fact  both  to  show  libel  and  to  prove  damage  ''*  and  the  defendant  in  such 
cases  may  mitigate  the  damages  by  showing  the  absence  of  a  good  reputation  *^ 
or  that  it  was  already  impaired  by  unfavorable  rumors.** 

The  court  presumes  in  the  absence  of  evidence  that  parties  have  a  good  repu- 
tation.**^ Reputation  may  be  a  probative  fact  as  in  cases  of  malicious  prose- 
cution ^^  or  prosecutions  for  running  a  house  of  ill-fame,**^ 

§  8S6.  [Independent  Relevancy  of  Unsworn  Statements];  Adminiitratiye  De- 
tails.**®—  There  is  great  danger  that  unsworn  statements  of  this  character  may 
be  misused  by  the  jury  as  evidence  of  the  facts  stated,  and  therefore  the  court 
may  well  refuse  to  admit  them  even  in  cases  where  they  seem  to  be  logically 
proper.**  The  court  must  also  see  before  admitting  the  statement  that  it  is 
objectively  ''**  and  subjectively  relevant.  The  reporting  evidence  must  also 
be  competent,  made  by  one  with  adequate  knowledge  ^'  with  no  motive  to  mis- 
represent.'^ 


61.  The  reputation  18  the  general  standing 
of  the  person  affected  in  the  community  de- 
\*oid  of  limitations  to  any  particular  trait  of 
character.  Leonard  v.  AUen,  11  Cush. 
(Ma88.)  241  (1853). 

62.  Stow  V.  Converse,  3  Conn.  325,  8  Am. 
Dec.  189  (1820) ;  Adams  v.  Lawson,  17  Gratt. 
(Va.)  250,  260,  94  Am.  Dec.  455  (1867): 
Shroyer  v.  Miller,  3  W.  Va.  1.58   (1860). 

63.  Leonard  v  Allen,  11  Cush.  (Mass.)  241 
(1853). 

64.  Holley  v    Burgess,  9  Ala.  728   (1846). 
Contra.    It  ii  not  material  that  the  rumors 

are  to  the  same  effect  as  the  words  allesed  to 
be  slanderous.  Proctor  v.  Houghtaling,  37 
Mich.  41  (1877). 


65.  O'Brien  v.  Frasier.  47  N.  J.  L.  349,  1 
Atl.  465,  54  Am.  Rep.  170  (1885). 

66.  Woodworth  y.  Mills,  61  Wis.  44,  20  N. 
W.  728,  50  Am.  Hep.  135  (1884). 

67.  State  v.  Smith,  29  Minn.  193,  12  N.  W. 
524   (1882) 

'"^  4  Chamberlayne,  Evidence,  §§  2694- 
2697. 

^J.  H.  V.  Bedingfield,  14  Cox  Cr.  C.  341 
(1879). 

70.  Brannen  v.  T.  S.,  20  Ct.  CI.  219  (1885). 

71.  Brannen  v  U.  S.,  20  Ct.  CI.  219  (1885). 
78,  Powell  V.  Henry,  96  Ala.  412,  11  So.  311 

(1892);  Xourse  v.  Nourse.  116  "Mass.  101 
( 1874)  ;  Crounae  y  Fitch,  I  Abb.  Dec.  45,  6 
Abb.  Pr.   (N.  6.)   185  (1868). 


CHAPTER  XXXVm. 

I  UNSWORN  8TAi EVENTS;  HEARSAY. 

Unsworn  statements;  hearsay,  857. 

antiquity  of  rule,  858. 
Hearsay  rule  stated,  859. 

a  controlling  rule;  an  absolute  bar,  860. 

statutory  exceptions,  861. 

hearsay  memoranda  refreshing  memory,  862. 

implied  hearsay,  863. 

knowledge  based  on  reputation,  864. 

testimony  based  on  hearsay,  865. 
Reasons  for  hearsay  rule;  inherent  weakness,  866. 

distrust  of  the  jury :  hearsay  in  other  judicial  systems,  867. 
Scope  of  hearsay  rule,  868. 
Relevancy  of  hearsay,  869, 

objective  relevancy,  870. 

subjective  relevancy,  871. 
Form  of  hearsay,  872. 

composite  hearsay,  878. 
reputatio7i,  874. 
rumor,  875. 
tradition,  876. 

printed,  877. 

written,  878. 

official  statements;  admissions,  879. 

§  857.  Unsworn  Statements;  Hearsay.^ —  Having  considered  in  the  preceding 
chapter  the  use  in  evidence  of  the  unsworn  statement  in  its  independently  rele- 
vant capacity,  we  are  better  prepared  to  examine  the  action  of  judicial  adminis- 
tration in  dealing  with  the  Kule  against  Hearsay,  the  employment  of  the  extra- 
judicial declaration  as  proof  of  the  facts  asserted  in  it.  No  rule  of  procedure 
in  connection  with  the  law  of  evidence  is  more  familiar  or  more  frequently 
invoked  than  that  which  excludes,  as  evidence  of  the  facts  alleged,  the  reported 
statement  of  a  person  not  sworn  as  a  witness. 

Independently  Relevant  Statements  and  Hearsay  Declarations  Contrasted. — 
The  true  distinction  between  the  two  seems  to  lie  in  the  manner  in  which  the 
subjective  relevancy  of  the  extrajudicial  statement  ia  viewed  in  the  respective 

1.  4  Chamberlayne,  Evidence,  §  26^S. 

667    . 


ij  S58  Unsworn  Statements.  66S 

connections.  In  other  words,  as  to  the  degree  of  trust  and  confidence  which 
we  are  called  upon  to  repose  in  the  speaker  himself,  a  necessary  line  of  demarca- 
tion is  presented.  In  case  of  the  independently  relevant  statement,  this  trust 
in  the  speaker  may  be  very  little.  The  question,  for  example,  being  as  to 
whether  A  knew  a  given  fact,  it  may  properly  Ibe* shown  that  a  particular  state- 
ment was  made  to  him.  Whether  the  declarant  knew  anything  as  to  the  truth 
of  the  matter  is  not  material.  Heading  from  a  newspaper  by  one  utterly  igno- 
rant on  the  subject  would  be  entirely  sufficient.  When,  however,  an  effort  is 
made  to  show  that  the  assertion  made  to  A  is  true  in  point  of  fact,  a  different 
situation  is  at  ouce  presented.  We  are  asked  to  believe  the  declarant,  to  feel 
that  an  assertion  is  true  because  the  speaker  declares  it  to  be  so.  If  this 
mental  reliance  is  to  come  into  being,  we  must  feel  confident  on  at  least  two 
points.  (1)  The  speaker  knows  what  he  is  talking  about.  (2)  He  is  truly 
stating  the  fact  as  he  understands  it  to  be. 

§  8S8.  [TTnswom  Statements;  Hearsay];  Antiquity  of  Bule.^ — Until  a  com- 
paratively recent  period,  the  reception  of  extrajudicial  statements  in  proof  of 
the  facts  asserted  was  a  matter  of  course.^  This  was  conspicuously  true  of 
the  early  jurors  who  customarily  used  their  own  knowledge  drawn  in  part  from 
common  reputation,  rumors,  and  extrajudicial  declarations  of  all  kinds  sub- 
mitted by  the  parties*  or  gathered  by  the  jurors  themselves.*'^ 

Practically,  in  its  modem  form,  the  rule  excluding  hearsay  dates  from  the 
early  part  of  the  18th  century®  although  occasional  rulings  to  the  same  effect 
may  be  found  somewhat  earlier." 

Corroboration. —  The  true  administrative  position  of  hearsay,  when  relevant 
as  secondary  evidence,  was  early  recognized  in  English  practice,  that  when  a 
case  had  been  established  by  the  use  of  less  objectionable  -evidence,  hearsay 
statements  could  be  received  for  purposes  of  corroboration  or  confirmation.* 

8.  4  (  hamberlayne,  Evidence,  §  2699.  6.  Canning's  Trial,  19  How.  St.  Tr.  283,  383 
8.  The  judicial  opinion  that  the  formation  (1754);  L.  C.  Macclesfield's  Trial,  16  How. 
of  the  rule  against  hearsay  extends  "  back  to  St.  Tr.  767  (1725) ;  Bishop  Atterbury's  Trial, 
Magna  Charta,  if  not  beyond  it,"  neems  hardly  16  How.  St.  Tr.  323  (1723):  Earl  of  Win- 
justified  by  facts.  Anderson  v.  State,  89  Ala.  town's  Trial,  15  How.  St.  Tr.  805  (1716) :  Cap- 
12,  14,  7  So.  429  (1889),  per  Stone,  C.  J.  tain  Kidds  Trial,  14  How.  St.  Tr.  147  (1701). 

4.  '*  It  was  regarded  as  the  right  of  the  Hearsa}^  is  excluded  **  on  the  principal  reason, 
parties  to  *  inform '  the  jury,  after  they  were  that  hearsay  evidence  ought  not  to  he  admit- 
empanelled  and  before  the  trial."  Thayer,  ted,  because  of  adverse  party's  having  no  op- 
Prelim,  Treat,  on  Ev.,  p.  92.  portunity  of  cross-examining."    Annesley  v. 

5.  'Some  of  the  verdicts  that  are  given  Anglesea,  17  How.  St.  Tr.  1139,  1161  (1743)- 
must  be  founded  upon  hearsay  and  floating  7.  Busby's  Trial,  8  How.  St.  Tr.  52.i 
tradition.  Indeed  it  is  the  duty  of  the  jurors,  (1681 )  :  Anderson's  Trial.  7  How.  St.  Tr.  811 
so  soon  as  they  have  been  summoned,  to  make '  ( 1680) :  Samson  v.  Yardly  ft  Tottill,  2  Keb. 
inquiries  about  the  facta  of  which  they  will  223  (1668) ;  Ireland's  Trial,  7  How.  St.  Tr. 
have   to   speak   when   they   come   before   the  79   (1678). 

court.    They    must    collect    testimony:    they  8.  Fenwirk's   Trial.    13   How.   St.   Tr    .W7 

must  weigh  it  and  state  the  net  result  in  a  (1606)  :   Cole's   Trial.   12   How.   St.  Tr    875 

verdict."    2  Pollock  k  M.,  Hist,  of  Eng.  Law,  (1692) :  T^rd  Russell's  Trial,  9  How.  St  Tr. 

622.                                                                       .  577    (1683).    See,  also,  Braddon'a  Obserra- 
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Depositions, —  The  use,  m  England,  of  extrajudicial  sworn  statements,  decla- 
rations under  oath  as  to  which  the  person  against  whom  they  were  otfered  had 
had  no  opportunity  of  cross-examination,  continued,  as  is  seen  elsewhere,  prin- 
cipally in  the  form  of  depositions,  somewhat  later  than  the  judicial  employ- 
ment of  hearsay  statements  where  neither  oath  nor  cross-examination  served 
as  a  guaranty  for  truth.** 

§  859.  Hearsay  Eulc  Stated.^*' —  The  rule  against  hearsay,  though  thus  seen 
to  be  of  but  comparatively  recent  origin,  is  the  characteristic  anomaly  of  the 
English  law  of  evidence.  Except  when  covered  by  some  recognized  exception, 
no  extrajudicial  statement  can  be  received  as  proof  of  the  facts  asserted  in  it^^ 

Official  Duly, —  In  the  absence  of  special  circumstances,*^  an  unsworn  state- 
ment does  not  become  admissible  merely  because  made  in  the  course,  of  official 
dutv.*3 

Opiniofu —  That  the  unsworn  statement  takes  the  foim  of  an  opinion  does 
not  insure  its  admissibility.*'* 

Uiulerdaiiduhy. —  A  person's  understanding  in  regard  to  a  certain  matter  *' 
as.  for  instance,  who  owns  certain  land  ***  or  the  cause  of  another *s  illness  *^ 
will  not  be  received. 

Telephone  Communications. —  Evidence  as  to  what  a  person  holding  a  con- 
versation over  the  telephone  told  the  witness  was  said  by  the  person  at  the 

tions  on  the  Early  of  Esaex'g  Murder,  9  How.      Cas.  1121    (1011) ;  Pennsylvania  Iron  Works 


St.  Tr.  1229  (1684).  *'The  use  you  make 
of  this  is  no  more,  but  only  to  corroborate 
what  he  hath  said,  that  he  told  it  him  while 
it  was  fresh,  and  that  it  is  no  new  matter 
of  his  invention  now."  Knox's  Trial,  7  How. 
St.  Tr.  763   (1«7»),  per  StroggR,  L.  C.  J. 

9.  Fenwick's   Trial,    13   How.   St.   Tr.   537 
(1696). 

10.  4  Chamberlayne,  Evidence,  §  2700. 

Hearsay  evidence  is  incompetent  to  estab- 
lish any  specific  fact  which  is  susceptible  of 
being  proved  by  witnesses  who  speak  from 
their  own  knowledge.  Hirshberg,  Hollander 
&  Co.  v  nobinson  &  Son,  75  N.  J.  L.  256,  66 
Atl.  025  (1007). 

Vegative  facts  may  be  as  objectionable  to 
the  nile  excluding  hearsay  as  positive  ones. 
Pelly  V.  Denison  &  S.  Ry.  Co.  (Tex.  Civ.  App. 
1004 »,  7ft  S.  W.  542.  Thus  a  partner  will  not 
J»e  allowed  to  testify  that  neither  his  partner 
nor  the  firm  had  ever  been  notified  of  a  cer- 
tain fact.  Dunn  &  I.jillande  Bros.  v.  Gunn, 
149  Ala.  583,  42  So.  686  (1906). 

11.  Home  Building  ft  Ixian  Ass'n  v.  Mc- 
Kay. 217  111.  551,  76  N.  E.  569,  108  Am.  St. 
Rep.  263  (1905),  reveraing  judament  118  111. 
App.  5fi6.  Hyslop  v.  Bonton  &.  M.  R.  R.,  208 
^UsB.  362,  94  N.  E.  310,  21  Am.  k  Eng.  Ann. 


v.  Mackenzie,  190  Mass  61,  76  N.  E.  22S 
(1906)  ;  Roche  v.  Nason,  93  N.  Y.  Suppl.  565, 
105  App.  Div.  256  (1005).  affirmed  185  N.  Y. 
128,  77  N.  E.   1007   (1906). 

12.  Official  reports  made  to  an  administra- 
tive iKMird  in  pursuance  of  a  legal  duty  may 
be  received  in  evidence  upon  being  properly 
authenticated  to  the  tribunal.  Chicago.  R. 
I.  A  G.  Hy.  Co.  V.  Risley  Bros.  &  Co.,  55  Tex. 
Civ.  App.  66.   119  S.  W.  897    (1909). 

18.  German  American  Ins.  Co.  v.  Xew  York 
Gas  Co.,  185  N.  Y.  681,  78  N.  E.  1103  { 1906) 
affirming  93  N.  Y.  Suppl.  46,  103  N.  Y.  App. 
Div.  310  (1905)    (unverified  certificates). 

14.  Pratt  V.  Hamilton,  161  Mich.  258,  126 
X.  W.  196,  17  Detroit  Leg.  X.  288  (1910). 

15.  Combs  V  Combs,  130  Ky.  827,  114  S. 
W.  334  (1908) :  Roe  v.  Versailles  Bank,  167 
Mo.  406,  67  S.  \V.  .303  (1902);  Spande  v. 
Western  Life  Indemnity  Co.  (Or.  1911),  117 
Pac.  973. 

16.  Waldroof  v.  Ruddell,  96  Ark.  171.  131 
S.  W.  670  (1910):  Rockcastle  Min.  L.  &  O. 
Co.  V.  Isaacs,  141  Ky.  80,  132  S.  W.  165 
(1910). 

17.  Mo.  K.  ft  T.  Ry.  Co.  T.  Williame  (Ttz. 
Civ.  App.  (1911),  133  S.  W.  499 
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other  end  of  the  line  is  hearsay  ^^  and  the  statemeat  is  not  rendered  competent 
by  a  declaration  by  such  other  person  that  he  has  received  the  information 
which  was  telephoned  him  at  the  time  such  conversation  took  place. '^ 

§  860.  [Hearsay  Bole  Stated] ;  A  Controlling  Bule,  An  Absolute  Bar.*^—  The 
anomalous  feature  of  the  rule  against  hearsay  is  that,  unless  the  conditions  of 
a  recognized  exception  are  presented,  the  bar  of  the  rule  is  absolute.  No 
forensic  necessity  on  the  pait  of  a  litigant  suffices  to  bring  into  operation  the 
administrative  power  of  a  presiding  judge.  The  fundamental  administrative 
duty  of  the  court  to  protect  a  litigant  in  the  substantive  right  to  prove  his  case 
by  permitting  him  to  use  secondary  evidence  where  the  primary  is  practically 
unattainable  is  forced  to  yield  at  this  point.  The  case  proposed  for  proof  may 
be  absolutely  dependent  upon  the  establishment  of  a  fact  which  can  only  be 
shown  by  an  extrajudicial  assertion.  The  declarant  may  be  unavailable,  by 
reason  of  his  having  left  the  jurisdiction  **  or  even  the  country  itself.*^  He 
may  be  too  sick  to  attend  the  trial  *^  or,  if  present,  he  may  not  be  permitted 
to  testify  *"*  or  the  proponent  may  be  without  the  power  of  compelling  him  to 
do  so.^*     He  mav  even  be  afBrmatively  shown  to  be  dead.-* 

Even  the  suggestion  that  remote  or  collateral  facts,  e.g.,  those  deliberative 
in  their  nature,  might  properly  be  treated  as  beyond  the  operation  of  the  rule,*' 
has  failed  to  commend  itself  to  the  favorable  action  of  the  courts.^**  There  is, 
howeveri  a  distinction  taken  between  its  operation  in  civil  and  criminal  cases. 
In  the  former  should  the  hearsay  statement  be  admitted  without  objection  it 
becomes  evidence  in  the  case,**  subject,  of  course,  to  any  infinnative  sugjres- 

18.  ^rillner  v.  Silverman,  109  Md^  .341.  71  M.  Oaither  v.  Martin,  3  Md.  146  (18<52). 
At!.  902,  24  L.  R.  A.  (X.  S.)  89,5  (1909) ;  3nuil  re  cmem  wely  amec  of  timem  ef  alww 
Texas  &  P.  Ry.  Co.  v.  Felker,  44  Tex.  Civ.  Lack  of  time  in  which  to  take  a  depositioii 
App.  420,  99  S.  W.  439  (1907);  Jacobs  v.  does  not  confer  admistiihility.  Though  the 
Cohn,  91  N.  Y.  Suppl.  339,  46  Misc.  Rep.  116  sickness  of  a  witness  has  come  to  the  atten- 
( 1904 ) .  tion  of  the  proponent  only  the  day  before  the 

19.  Texas  &  P.  Ry  Co.  v.  Felker,  44  Tex.  trial,  the  unsworn  statement  will  not  be  r* 
Civ   App   420,  99  S.  W.  4.39  (1907).  ceived.    Gaither  v.  Martin,  3  Md.  146  (1852) 

Telephone   conTersation. —  On    a   question  M.  Blann    v.    Real,    5    Ala.    3o7    (1843): 

whether  an  insurance  company  had  notice  of  Churchill  v.  Smith,  16  Vt.  560  (1844). 

a  transfer  of  a  policy  a  witness  may  testify  85.  State  v.  Yanz,  74  Conn.  177,  50  .Atl  37, 

that  he  heard  the  insured  go  to  the  telephone  92  Am.  St.  Rep.  20.'>,  54  L.  R.  a.  780  (1901) ; 

and  call  for  the  company  and  talk  over  the  Braddon  v.  Speke,  9  How.  St.  Tr.  1127  il684» 

telephone  and  return  saying  that  the  com-  86.  Georgia. —  Do7ier    v     McWhorter.    117 

pany  agreed  to  the  transfer.     It  seems  that  Oa.  786.  45  S.  E.  61   (1903). 

when  the  fact  of  a  real  conversation  is  proved  87.  Jnstns*  Succession.  47  Iji.  Ann.  302.  1« 

there    is    no    objection    to    such    tcRtimony.  So.  841   (1895). 

Northern   Assurance   Co.   v.   Morrison    (Tex.  88.  Surprise.— The    existence    of    surprise 

Civ.  App.),  162  S.  W.  411.  and   the   threatened    prejudice   of   the  psrty 

80.  4  Chamberlayne.  Evidence,  §§  2702.  caused  thereby  does  not  justify  ignorin^r  thf 
2768.  rule  as  to  hear.^av  evidence,  or  brinar  the  same 

81.  ,?ohnson  v.  State.  59  Ala.  37   (1877).  within  any  exception  to  the  rule.     Watkins  v 
88.  Pearson    v.    Darrington.    32    Ala.    227      Watkins.  .39  Mont.  367,  102  Pac.  860  (1009) 

(18.58):  Brown  V.  Steele,  14  Ala.  63  (1848).  89.  State   Bank   v.   Wroddy,    10  Ark.  63M 
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tions  due  to  its  inherent  weakness.  In  criminal  actions,  on  the  contrary,  the 
hearsay  statement  is  to  be  rejected,  unless  the  defendant  actively  assents  to  its 
reception.^ 

It  may  fairly  be  said  that,  speaking  generally,  the  exception  excluding  hear- 
say is  the  only  procedural  rule  of  evidence  which  excludes  testimony  for  the 
admission  of  which  a  sound  administrative  reason  exists.  As  a  matter  of 
principle,  not  only  does  the  hearsay  rule  mar  any  scientific  symmetry  to  which 
the  law  of  evidence  might  otherwise  lay  claim  but  it  inflicts  serious  injury  upon 
the  successful  administration  of  justice.^^ 

The  rule  seems  as  applicable  to  preliminary  as  to  final  issues.^^  Where  a 
jury  is  present,  the  use  of  hearsay  is  none  the  less  objectionable  because  elicited 
by  ({uestions  asked  by  the  judge.*^^ 

Even  c(»nfrs.^i<ms  by  third  persons  to  having  committed  the  crime  with 
which  the  defendant  is  charged  cannot  be  proved  by  hearsay.^^ 

§  861.  [Hearsay  Bule  Stated] ;  Statutory  Exceptions.^^ —  It  is  not  surprising 
to  find  that  the  hardship  and  injustice  of  excluding  a  relevant  unsworn  state- 
ment which  is  essential  to  the  contention  of  its  proponent  should  have  attracted 
the  attention  of  the  law-making  body.  A  specific  instance  where  this  intoler- 
al)le  situation  was  fi)iiud  to  be  of  frequent  occurrence  has  been  in  connection 
with  claims  by  or  against  the  estates  of  deceased  persons.  The  administrative 
expedient  has  been  adopted  of  admitting  the  statements  of  the  decedent  as 
evidence  on  actions  for  or  against  his  estate  ^*^  or  of  forbidding  the  reception 
of  !*elf-serving  testimony  from  the  surviving  party  to  the  transaction.  Under 
appropriate  circumstances,  the  extrajudicial  statements  of  the  deceased  will  be 
received  in  evidence.'*' 

§  862.  [Hearsay  Rule  Stated] ;  Hearsay  Memoranda  Befreshing  Hemory.^^ — 

^lemoranda  to  refresh  memory  of  a  witness  cannot,  in  the  absence  of  special 


(1858).  See  Nuiin  v.  Jordan,  31  WaHh.  606, 
72  Pac.  124  (1903).  See,  however,  LaugliHn 
V.  Inman,  138  yi.  App.  40  ( 190'i ) . 

80.  Phillips  V   State,  20  Ga.  105   (1859). 

81.  '*  If  I  was  asked  what  I  think  it  would 
be  desirable  should  be  evidence,  I  have  not  the 
least  hesitation  in  saving  that  I  think  it 
would  be-  a  highly  desirable  improvement  in 
the  law  if  the  rule  was  that  all  statements 
made  by  persons  who  are  dead  respecting 
matters  of  which  they  had  a  personal  knowl- 
edge, and  made  ante  litem  motamt  should  be 
admissible.  There  is  no  doubt  that  by  re- 
jecting such  *  evidence  we  do  reject  a  most 
valuable  source  of  evidence."  Sugden  v.  St. 
I^eonards,  1  P.  D.  1.54,  250,  45  L.  J.  P.  49, 
.^4  L.  T  Rep.  iX.  S.)  372,  24  Wkly.  Rep. 
s60    nS76),  per  Mellish.  L.  J. 

88.  lArly  v.  Oliver,  63  Ga.  11   (1879). 


38.  Bornheimer  v.  Baldwin,  42  Cal.  27 
(1871). 

84.  People  v.  Schooley,  149  X.  Y.  99,  43 
N.  E.  536   (1896). 

86.  4  Chamberlayne,  Evidence,  $  2704. 

86.  Foote  V.  Brown,  81  Conn.  218,  70  Atl. 
699  (1908)  (title  to  land);  Mooney  v. 
Mooney,  80  Conn.  446,  68  Atl.  985  (1908). 
In  order  that  the  declaration  of  the  decedent 
should  be  competent  under  such  a  statute,  it 
is  essential  that  the  action  should  have  been 
brought  directly  by  or  against  his  legal  rep- 
resentatives. Mooney  v.  Mooney,  80  Conn. 
446,  68  Atl.  985  (1908). 

37.  Mulcahy  v.  Mulcahy,  84  Conn.  659,  81 
Atl.  242  (1911);  Pixley  v.  Eddy,  56  Conn. 
336,  15  Atl.  758  (1888);  Hamilton  v.  Lam- 
phear,  54  Conn.  237,  7  Atl.  19  (1886) 

88.  4  Chamberlayne,  Evidence,  (  2706. 
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circumstances,  be  based  upon  the  hearsay  statements  of  others.  In  general,  a 
witness  must  know  of  his  own  knowledge  that  the  statements  of  a  memorandum 
are  true.*'^ 

§  863.  [Hearsay  Enlc  Stated] ;  Implied  Hearsay.'*^ —  Where  the  sole  relevancy 
of  an  act  consists  in  the  extrajudicial  assertion  which  it  implies,  its  reception 
in  evidence  is  felt  to  be  contrary  to  the  rule  excluding  hearsay.*^  Under  the 
circumstances,  judicial  administration  is  justified  in  rejecting  the  covering  or 
containing  fact.  The  question  of  much  greater  administrative  nicety  is  pre- 
sented where  this  latter  fact  itself  possesses  a  logical  relevancy  or  bearing  upon 
the  issue.  Tpon  sound  and  recognized  administrative  principles,  the  risk  of 
evading  the  hearsay  rule  will  be  encountered  should  the  fact  itself  seem  fairly 
necessary  to  proof  of  the  proponent's  case,  the  paramount  right  in  this  con- 
nection. Thus  it  may  be  shown  that  the  officials  of  a  given  town  decline  to 
allow  a  certain  individual  to  vote,  although  the  fact  carries  an  implication  of  a 
declaration  that  the  person  is  not,  in  their  opinion,  a  qualified  Voter.^^ 

§  864.  [Hearsay  Bttle  Stated];  Knowledge  Based  on  Beputation.^^ — Testi- 
mony based  on  no  personal  knowledge  or  observation  on  the  part  of  the  witness 
but  resting  upon  a  rei/ufation  prevalent  through  the  community,  is  objection- 
able as  hearsay.^"*  As  established  by  scandal  and  gossip,  local  reputation  may 
constitute  a  peculiarly  objectionable  form  of  hearsay.  It  is  not  under  oath 
nor  are  the  tests  of  cross-examination  applied  to  it. 

§  866.  [Hearsay  Bale  Stated];  Testimony  Based  on  Hearsay .^^ — A  hearsay 
statement  cannot  be  employed  in  whole  *®  as  the  basis  of  the  testimony  of  tlie 
witness  to  the  eflFect  that  a  certain  fact  exists.^"  Xor  can  it  bo  used  in  part  for 
■such  purpose.^®  The  witness  is  required  to  speak  as  to  his  own  knowledge.  A 
present  conviction  of  the  truth  of  a  fact  which  has  been  reached  by  weiffhinc 
the  extrajudicial  statements  of  others  does  not  satisfy  the  requirements  of  thi:^ 
rule.** 


39.  L'Herbette  v.  Pittafleld  Nat.  Bank,  182 
Mass.  137,  38  X.  E.  368,  44  Am.  St.  Rep.  354 
(1894).  Use  of  memorandum  to  refresh  rec- 
ollection, see  note.  Bender  ed.,  183  N.  Y.  105. 
Right  to  use  memorandum  to  refresh  recol- 
lection, see  note.  Bender  ed.,  90  X.  Y.  30ft. 
Use  of  memorandum  as,  see  note,  llender  ed.. 
22  X.  Y.  462. 

40.  4  Chaml>erlayne,  Evidence,  §  2706. 

41.  /n  re  Louck's  EsUte.  160  Cal   551,  117 
Pac.  673  <lftll)    (belief  of  l\v-standers ) . 

42.  Meserve  v.  Folsom.  62  Vt.  504,  30  Atl. 
026   (1889).. 

43.  4  Chamber laynf,,  Evidence,  §  2707. 

44.  Moore  y.  Dozier,^  128  Oa.  00.  57  S.  E. 
110  (1907). 

45.  4  ChamberUyn^,  Evidence, .  §§  2706- 
2710. 


46.  Grimme  v.  General  Council  of  FratemAl 
Aid  Ass'n,  167  Mich.  240,  132  X.  W.  407 
(1911). 

47.  Cornish  v.  Chica,sro,  etc..  R.  Co.,  40 
Iowa  378  (1878).  And  see  Ramsey  r.  Smith. 
138  Ala.  333,  .35  So.  325  ( 1003) . 

48.  Patrick  v.  Howard.  47  >fich.  40.  10  V 
W;  71  « 1881 )  ;  LevT  v.  .T.  U.  Mott  Iron  X^ork-. 
127  X.  Y.  Suppl.  506.  143  App.  Div.  7  f  1011 
(hospital  records  not  shown  to  he  tn»<»): 
Robeson  v.  Schnylkill  N'sv.  Co.,  3  Grant  C«* 
(Pa.)  186  (1855);  Monk  v.  Sfate,  27  Tox 
App.  4.50,  11  S.  W.  460  (lJ«89>.  But  coni 
pare  Hbrnum  v.  McXeil,  80  X.  Y.  Ruppl.  72«. 
80  X.  Y,  App.  Div.  6,37   (1903). 

48.  Lamar  v.  Pearre,  90  Ga.  377,  17  S.  E. 
92  (1892). 
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Joint  Knowledge. —  Should  the  sanction  of  an  oath  be  given  to  the  state- 
ment of  an  informant  the  objection  that  the  second  witness  is  testifying  from 
hearsay  may  be  remov^ed.  Thus,  where  a  witness  testifies  that  he  has  infonned 
a  given  person  of  a  fact  which  the  speaker  has  himself  forgotten,  he  has  been 
regarded  as  rendering  the  evidence  of  a  person  so  informed  competent  as  to 
what  the  fact  is.^^ 

Where  testimony  is  taken  through  an  interpreter  the  objection  from  hearsay 
is  obviated  by  taking  the  oaths  of  the  witness  and  the  interpreter. '* 

An  entirely  different  question  is  presented  where  a  person  who  subsequently 
testifies  as  a  witness  has  examined  a  set  of  documents,  public  or  private,  and  is 
asked  to  state  the  effect  of  these  papers.  This  the  witness  is  at  perfect  liberty 
to  do,*^  the  administrative  advantage  of  thus  expediting  the  trial  being  obvious. 
No  infraction  of  the  hearsay  rule  is  involved.  Such  knowledge  may  readily 
be  acquired  by  the  witness  in  the  course  of  public  ''^  or  official  duty.*^  The 
testimony  is  not  objectionable  as  being  based  upon  hearsay.  The  witness  is 
not  giving  the  contents  of  the  documents  as  such.  He  is  merely  stating  what 
he  has  found  out  and  knows  of  hi;5  own  knowledge,  what  the  writings  ate  about, 
what  they  are  seeking  to  effect,  what  position  the  persons  concerned  assume 
in  them  and  the  like.  An  administrative  question  of  some  nicety  arises  in 
view  of  the  danger  that  a  witness  may,  in  reality,  be  basing  his  testimony  on 
hearsay.  Can  a  rule  of  procedure  or  practice  be  formulated  as  to  this  matter 
of  preliminary  examination^  The  question  as  to  the  advisability  of  holding 
a  preliminary  examination  into  the  personal  knowledge  of  the  witness  would 
appear  to  be  a  purely  practical  one  most  wisely  left  to  be  determined  by  the 
circumstances  of  each  individual  case.     It  may  sufficiently  appear,  for  exam- 


60.  Shear  v.  Van  Th-ke,  10  TTun  (X.  Y.) 
528  n.S77)  (number  of  loads  of  hay)  :  ,Hart 
V.  Atlantic  CoM  Line  R.  R.  (X.  C.  1007), 
56  S.  K.  550. 

51.  Com.  V.  Storti,  177  Mass.  339,  58  X.  E. 

1021  nnoi). 

Interpreter. —  One  .  taking  part  in  a  con- 
versation through  an  interpreter  may  not 
ppnerally  testify  to  the  interpretation  of  what 
was  aaid  by  the  other  speaker.  But  such  evi- 
dence may  lie  put  in  by  one  party  to  the  suit 
when  the  person  interpreted  is  an  opposing 
party,  as  the  interpreter  ia  regarded  as  an 
a^ent  of  the  party  who  has  availed  himself 
of  this  method  of  communication  and  his 
statements  are  regarded  as  admissions.  This 
i.s  to  be  sure  a  fictitious  agency  but  as  a  prac- 
tical matter  a  necessary  step  and  should 
really  be  recognized  as  an  exception  to  the 
hearsay  rule.  Grocz  v.  Delaware  &  Hudson 
CI.,  181  X.  Y.  Supp.  117;  Miller  v.  I-athrop. 


50  Minn.  91,  52  X.  W.  274;   People  v.  Ran- 
daz7io,  104  N.  Y.  147,  87  N.  E.  112. 

52.  California. —  San  Pedro  Lumber  Co.  v. 
Reynolds,  121  Cal.  74,  53  Pae.  410  (1898); 
Fidelity  &  Deposit  Co.  oif  Maryland  v.  Cham- 
pion Ice  Mfg.,  etc.,  Co.,  133  Ky.  74,  117  S. 
\V.  393    (1000). 

53.  An  administrator  who  has  learned  in 
the  course  of  his  discharge  of  the  trust  that 
a  given  claim  was  made  by  or  against  the 
estate  may  properly  testify  to  that  effect. 
Stewart  v.  Cliadwick,  8  Iowa  463   (IH.'-iO). 

54.  An  expert  on  cattle  diseases  wlio  has 
ascertained  from  the  records  and  correspond- 
ence of  the  national  department  of  agricul- 
ture, with  which  he  is  connected,  the  local- 
ities in  the  State  of  Texas  where  "  cattle 
fever  *'  is  prevalent,  may  state,  as  a  result  of 
his  investigations  which  districts  of  the  State 
are  so  affected,  although  he  has  never  visited 
them.  Grayson  v.  Lynch,  163  U.  S.  468,  16 
S.  Ct.  1064,  41  L.  ed.  230  (1895). 
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pie,  from  the  statement  itself  that  it  is  made  bj^  one  who  haa  no  perstmal  knowl- 
edge on  the  subject.*^ 

§  866.  Beasons  for  Hearsay  Bnle;  Inherent  WeakneBS.^^' — In  treating  heai^ 
Bay  statements^,  unsworn  declarations  employed  in  proof  of  the  facts  asserted, 
as  secondary  evidence,  the  judicial  administration  of  the  earlier  English  law  of 
evidence  acted  in  a  wise  and  scientific  spirit.  Even  when  relevant  at  all, 
which  seems  by  no  means  to  occur  so  frequently  as  the  state  of  the  authorities 
would  apparently  indicate,  the  evidence  of  an  extrajudicial  statement,  when 
employed  as  hearsay,  to  prove  the  fact  which  it  asserts,  is  of  a  distinctly  infe- 
rior grade.  So  much  gi'eater  by  comparison  is  the  probative  force  of  the 
testimony  of  the  original  percipient  witness,  the  maker  of  the  unsworn  state- 
ment, given  in  court  under  the  sanction  of  an  oath  and  subject  to  the  test  of 
cross-examination  as  to  constitute  it  in  this  connection  a  primary  grade  of 
proof. 

In  addition  to  the  practical  danger  that  the  statement  may  have  l)een  mis- 
understood*^ or  misreported  *®  there  is  also  the  further  objection  that  it  is 
given  without  oath  ^®  and  without  the  privilege  of  cross-t»xamination,*'^  the 
latter  being  by  far  the  stronger  objection,  as  the  statement  comes  to  the  court 
untested.^^  This  objection  applies  equally  to  affidavits**^  or  depositions  taken 
in  proceedings  between  third  parties/"*^  Therefore  where  the  statement  was 
subjected  to  cross-examination  it  may  be  received  ^*  and  where  it  v.as  given  in  a 
tribunal  which  did  not  require  cross-examination  it  will  be  exclude<l ;  **^  as  in 
case  of  coroner's  inquests*'^  or  justices  courts ^^  unless  the  person  aflFectcMl  had 
an  opportunity  of  examining  the  declarant. 


65.  T^mar  v.  Pearre,  00  Ga.  377,  17  S.  E. 
»2    (1802). 

56.  4  C  hamberla.vne,  Evidence,  §§  2711- 
2719. 

57.  LouisviUe  &  X.  R.  Co.  v.  Murphy  (Ky. 
1912),  150  S.  W.  79  rmiAtake  and  deception). 
Hearsay  is  excluded  because  the  probabilities 
of  falsehood  and  misrepresentation,  either 
willful  or  unintentional,  being  introduced 
into  a  statement,  are  greatly  multiplied  every 
time  it  is  repeated.  The  original  statement, 
even  if  correctly  reported,  is  not  under  the 
safe-guards  of  the  personal  responsibility  of 
the  author  as  to  its  tnith  or  the  tests  of  a 
cross-examination  as  to  its  accuracy.  Shep- 
pard  V.  Austin,  159  Ala.  361,  48  So.  696 
(1909). 

58.  Mima  Queen  v.  Hepburn,  7  Cranch  (U. 
S.)   290,  295.  3  I.,  ed    348   (1813). 

59.  Diel  V.  Kellogg,  163  Mich.  162.  128  X. 
W.  420,  17  Detroit  f-eg.  X.  891   (1910). 

eO.  Com.  V.  Trefethen.  157  Mass.  180,  185, 
31  X.  £  961,  24  L.  R.  A.  235  (1892). 


61.  Marshall  v.  Chicago  &  G.  E.  R.  Co.,  48 
111.  475,  476  (1868). 

6«.  HoHiday  v.  Roxbury  Distilling  Co.,  115 
X.  V.  Suppl.  383,  130  App.  Div.  654   11909). 

68.  Waterson  v.  Leat,  10  Fla.  326  (1863). 

64.  Minneapolis  Mill  Co.  v.  R.  Co..  51  Minn. 
304,  315,  53  X.  W.  639  (1892);  Bradley  v. 
Mirick,  91  X.  Y.  293,  296  (1883) ;  Wright  ▼. 
Tatham,  1  A.  &  E.  3  (1834). 

65.  Attorney-General  v.  Davison,  McCl.  k 
Y.  160,  167  (1825);  Jackson  v.  Bailey,  2 
Johns.  (X.  Y)  17  (1806);  R.  v.  Paine,  5 
Mod.  163  ( 1696) :  Julian  v.  Kansas  City  Star 
Co.,  209  Mo.  35,  107  S.  W.  496  (1907). 

The  offer  made  to  a  defendant  that  he  may 
cross-examine,  if  he  sees  fit,  is  sufficient  to 
safeguard  his  rights.  State  v.  Hill.  2  Hill 
S.  C.  607.  27  Am  Dec.  406  (1835):  R.  v. 
Smith.  Holt  X.  P.  614  (1817) ;  Trials  at  Xisi 
PriuR.  240   (1763). 

66.  Pittsburgh  C.  &  St.  L.  R.  Co.  v.  Mc- 
Grath.  115  111.  172,  3  X.  E.  439  (1885). 

Ill  England  depositions  taken  at  coroners* 
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§  867.  [Beasons  for  Hearsay  Rule];  Siftmst  of  the  Jury;  Hearsay  u  Other 
Judicial  Systems.®* —  Hearsay  is  employed  in  other  systems  of  law,  as  the 
civil  ••  and  ecclesiastical  law,  but  its  strict  exclusion  bv  the  common  law  is 
caused  by  the  general  distrust  of  the  jury  and  the  effect  of  such  statements  on 
the  minds  of  persons  unaccustomed  to  consider  the  limitations  and  restrictions 
which  legal  views  upon  the  subject  would  impose.'^ 

§  868.  Scope  of  Hearsay  Eule.^* — Applying  equally  to  civil  and  criminal 
eases,  embracing  oral,  printed,  written  or  composite  statements,  indifferently 
affecting  declarations  which  are  implied  as  well  as  those  more  fully  expressed, 
the  rule  against  hearsay  statements  has  evidently  a  wide  range  of  influence, 
even  when  restricted  to  its  noimal  scope. "^  As  the  term  is  commonly  em- 
ployed, the  application  of  the  rule  is  still  wider  being  made  to  cover  two  large 
classes  of  extrajudicial  statements  which  must  carefully  be  excluded  before 
the  true  juridical  value  of  the  rule  can  be  satisfactorily  estimated.  The  first 
of  these  classes,  the  instances  in  which  the  unsworn  statement  is  circumstan- 
tially relevant,  constituent  or  probative  by  reason  of  its  bare  existence,  has 
alreiuly  been  considered  in  the  preceding  chapter.  It  remains  to  place  on  one 
side,  as  not  properly  within  the  scope  of  the  hearsay  rule  which  excludes  extra- 
judicial starenionts  when  used  as  proof  of  the  facts  asserted  a  second  and  very 
large  class  of  unsworn  statements,  those  which  are  l(^ically  irrelevant 

Courts  frequently  give  as  a  reason  for  excluding  evidence  logically  irrelevant 
that  it  is  hearsay  and  this  practice  has  caused  some  confusion. 

§  869.  Belevanoy  of  Hearsay.''^ —  The  absence  of  cross-examination  in  case 

inquests  are  admissible.     R.  v.  ErlHwell,  3  T.  administrative  tribunals  should  not  be  con- 

R.  707    (1700).  fined,  to  the  strict  rules  of  evidence.    They 

67.  R.  V.  Ferry  Frystone,  2  East  58  ( 1801 ) .  are  composed  of  experts  and  not  subject  to' 

68.  4  Cliamberlayne,  Evidence,  §  2720,  the  suspicion  to  which  juries  are  subject  and 

69.  '*  In  Scotland,  and  most  of  the  Conti-  are  better  able  to  weigh  the  evidence  of  all 
nental  States,  the  judges  determine  upon  the  kinds.  So  it  has  been  held  that  a  board  under 
facts  in  dispute  as  well  as  upon  the  law;  and  the  Workmen's  Compensation  Act  may  con- 
they  think  there  is  no  danger  in  their  listen-  aider  hearsay  evidence.  Carroll  v.  Knicker- 
ing  to  evidence  of  hearsay,  because  when  they  bocker  Tee  Co.,  156  X.  Y.  Supp.  1.  See 
come  to  consider  of  their  judgment,  on  the  contra^  Englebretson  v.  Industrial  Accident 
merits  of  the  ease,  they  can  trust  themselves  Commission,  170  Cal.  703,  151  Pac.  421;  Em- 
entirely  to  disregard  the  hearsay  evidence,  or  plovers'  Assurance  Corporation  v.  Industrial 
to  give  it  any  little  weiprht  which  it  may  Accident  Commission,  170  Cal.  800,  151  Pac. 
seem  to  deserve.     But  in  Endand,  where  the  423. 

jury  are  the  sole  jud<res  of  the  fact,  hearsay  State  of  Mind  of  Declarant. —  The  House 

evidence  is  properly  excluded,  because  no  man  of  Lords  has  recently  gone  far  in  abrogating 

ran  tell  what  effect  it  might  have  upon  their  the  hearsay   rule   by   admitting   contempora- 

mindrt."     Berkeley's  Case.  4  Campb.  401.  415  neou.«  declarations  to  show  the  intention  or 

(ISll),  per  Mansfield,  C.  J.  state   of   mind   of   the   declarant.     Lloyd    v. 

70.  Wright  v.  Tatham,  7  A.  &  E.  313,  375,  Powell  Duffryn*Steam  Coal  Co.  (1914).  A.  C. 
2  X.  &  P.  30.1,  34  E.  C.  L.  178  (8.37).  733. 

71.  4  Chamberlayne,  Evidence,  §§  2721-  78.  4  Cbamberlayne,  Evidence,  §§  2725, 
2724.  2726. 

78.  AdministratiTe  Boards. —  It  seems  thai 


§§  870,  871 
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of  an  extrajudicial  statement  employed  as  hearsay,  or,  more  properly,  the 
difficulty  of  mentally  affixing  any  determinate,  evidentiary  value  to  a  declara: 
tion  not  so  teisted,  has  led  judicial  administration,  as  is  most  clearly  seen  in 
connection  with  the  **  exceptions  "  to  the  hearsay  rule,  to  require  that  a  clear 
and  unmistakable  relevancy,  objective  and  subjective,  should  be  established  if 
such  a  declaration  is  to  be  received  in  evidence. 

§  870.  [Belevancy  of  Hearsay] ;  Objective  Eelcvancy.^^ — Applying  more  spe- 
ciiically  to  hearsay  declarations,  the  familiar  general  propositions  that  seem  to 
be  essential  to  the  probative  force  of  all  statements  which  are  to  be  judicially 
used,  the  rule  may  fairly  be  deduced  that  no  extrajudicial  statement  when  used 
as  proof  of  the  facts  asserted  will  be  admitted  unless  it  would,  if  believed, 
logically  establish,  mediately  or  immediately,  the  existence  of  some  fact  in  the 
res  gestae,  properly  so  called.  The  declaration  which,  if  true,  lacks  this  ob- 
jective correlation  with  some  ultimate  factum  probandvm  is  to  be  rejected. 
This  is  properly  done,  not  by  virtue  of  any  rule  peculiar  to  hearsay  but  under 
the  general  administrative  duty  of  the  court  to  keep  from  the  attention  of  the 
jury  matters  upon  which  they  cannot  rationally  act. 

Common  examples  of  this  rule  are  the  rejection  of  disconnected  statements 
where  a  link  in  the  chain  of  evidence  is  missing,'^  or  the  rejection  of  the  state- 
ments of  the  agent "®  or  privy  ''^  until  agency  or  privity  is  shown. 

§  871.  [Belevancy  of  Hearsay];  Subjective  Eclevanoy.'^s — j£  ^^^  objective 
relevancy  of  a  hearsav  statement  is  tacitlv  assumed  as  a  matter  of  course,  the 
question  of  subjective  relevancy  stands  in  quite  a  different  position;  The  in- 
quiry no  longer  is  as  to  whether  the  declaration,  if  believed,  would  establish 
the  res  gestae  fact,  properly  so  called.  The  question  is,  Shall  the  statement  be 
believed,  credited  as  proving  the  fact,  the  existence  of  which  it  asserts. 

The  statement  should  appear  to  be  made  by  one  with  adequate  knowledge,"* 
with  no  motive  to  misrepresent  ^^  and  therefore  self-serving  statements  are 
excluded  whether  oral  ^^  or  in  writing  ®*  and  although  the  declarant  is  dead.^^ 


74.  4  Chamberlayne,  Evidence,  §§  2727- 
2730. 

75.  Hard  v,  Ashley,  63  Hun  634,  IS  N.  Y. 
Suppl.  413,  44  X.  Y.  St.  Rep.  792,  affirmed 
136  N.  Y.  645.  32  X.  E.  1015   (1802). 

76.  Enneking  v.  Woebkenberg,  88  Minn. 
2r)9,  92  X.  W.  9.32  ( 1903 ) . 

77.  Evans  v.  McKee.  152  Pa.  St.  89,  25  Ail. 
148   (1892). 

78.  4  Chamberlayne,  Evidence,  §§  2731- 
2736 

79.  Circnmstantial  eyidence. —  Proof  of  ac- 
tual knowledge  may  he  made  by  oircum- 
Btancen.  McDonald  v.  McOaFkill,  53  X  C.  158 
<1860);   Coats  ▼    Speer,  3  McCord    (S.  C.) 


227,  15  Am.  Dec.  627    (1825);  Turner  Falls 
Lumber  Co.  v.  Burns,  71  Vt.  354,  45  AtL  896 
(1899). 
aO.  Lavender  v.  Hall,  60  Ala.  214   (1877). 

81.  Africa  v.  Trexler,  232  Pa.  493,  81  Atl. 
707   (1911). 

82.  Troy  v.  Kudnick,  198  Mass.  563,  S5 
N.  E.  177*  (1908). 

83.  (hunter  v.  Gunter,  174  Fed.  9.33,  98  C. 
C.  A.  545   (1909). 

Beclarationg  of  a  deceased  partner  as  to 
his  being  the  sole  owner  of  the  business  are 
inadmissible.  Letson  v.  Hall  (Ala.  App. 
1912),  58  So.  740. 


677  Form  of  Hearsay.  §§  872-874 

For  the  same  reason  statements  by  agents,^*  or  privies  ^'^  in  favor  of  their 
principals  or  representatives  are  excluded. 

§  872.  Form  of  Hearsay.^" —  In  respect  to  form,  hearsay  statements  may 
properly  be  r^arded  in  one  of  two  ways.  The  rule  of  exclusion  applies  in- 
differently to  them  all.  As  distinguished  from  each  other  by  the  nature  of 
their  source,  unsworn  statements  in  their  assertive  capacity  may  be  treated  as 
composite  or  individual. 

Composite  hearsay  may  be  defined  as  a  compound  or  blended  extrajudicial 
declaration  of  an  indeterminate  number  of  people  so  mingled  that  the  separate 
voices  can  no  longer  be  distinguished. 

Individual  hearsay,  on  the  contrary,  may  be  regarded  as  an  extrajudicial 
statement  shown  to  have  been  made  by  a  particular  person  or  set  of  persons. 
So  far  as  classified  by  means  of  the  vehicle  through  which  the  utterance  is 
presented  to  the  tribunal  they  may  be  conveniently  considered  as  being  oral, 
printed  or  written.®^ 

§  873.  [Form  of  Hearsay];  Composite  Hearsay .s®— Composite  hearsay,  as 
above  defined,  usually  presents  itself  to  the  tribunal,  with  increasing  vagueness 
as  Reputation,  Rumor  or  Tradition. 

§  874.  [Form  of  Hearsay] ;  Bepntation.®* —  It  is  necessary  to  consider  under 
what  circumstances  the  existence  of  a  given  reputation  is  probatively  relevant 
to  the  truth  of  the  facts  which  it  asserts  I  Apparently,  this  is. exhibited  when- 
ever the  nature  of  the  subject  matter  and  the  other  circumstances  attending 
the  formation  and  promulgation  of  the  reputation  are  such  as  to  make  it 
probable  that  by  thorough  discussion  and  the  prevalence  of  an  interest  vigor- 
ously to  combat  any  mistake  on  the  subject,  the  truth  has  presumably  been 
reached.  The  inference  apparently  is  that  the  reputation  never  would  have 
continued  in  its  ultimate  form  had  it  failed  to  state  the  actual  realitv.*^" 

Like  hearsay  in  many  other  forms,  reputation  in  its  assertive  capacity  is 
considered,  from  an  administrative  point  of  view,  as  secondary  evidence.  The 
direct  testimony  of  witnesses,  cognizant  of  their  own  knowledge  as  to  tlie  exist- 
ence of  the  facts  asserted  being  primary  evidence,  the  existence  of  a  reputation 
to  the  same  effect  may  be  shown  when  evidence  of  the  higher  grade  is  unattain- 

84.  Franklin  County  v.  Bunting,  111  Ind.  ing  the  court  may  consider  telegramA  from 

143,  12  X.  E.  151   (1887).  the  governor  of  the  state  demanding  the  ex- 

86.  Healy  v.  Malcolm,  77  App.  Div.  69.  78  tradition  of  the  applicant.     Massee.  ex  parte, 

N,  Y.  Suppl.   1043    (1902)    (assignor  of  con-  95  S.  C.  315,  79  S.  E.  97.  40  L.  K.  A    (X.  S.) 

tract).  781   (1913)      Telegrams  as  evidence,  see  note, 

86.  4  Cliamherlayne,  Evidence,  §  2737.  Bender  ed  ,  100  X   V.  455. 

87.  Ailldavlti.—  It   is  error  to  allow   affi-  88.  4  Chamherlayne,  Evidence,  §  2738. 
davit8  to  be  read  to  the  jury  in  a  disbar-  89.  4    Chamherlayne.    Evidence.    g§    2739- 
ment   case.     Lenihan  v.   Commonwealth,    165  2751. 

Ky.  03,  176  S.  W.  948,  I..  R.  A.  1917  B  1132  90.  Jaquith  v.  Scott,  63  N.  H.  5,  56  Am. 

(1015).  Hep.  476  (1883). 

Telegram. —  In  a  haheaa  corpus  proceed- 


§  874 
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able  ^^  and  proof  of  the  fact  is  reasonably  essential  to  the  case  of  the  proponent 
Thus  reputation  may  be  used  to  corroborate  other  evidence  where  primary 
evidence  fails  **  or  to  prove  any  matter  of  public  or  general  interest  •*  as  the 
existence  of  public  rights.*^ 

The  actual  declarants  in  case  of  a  reputation  regarding  matters  of  public 
and  general  interest  being  unidentitied,  administration  cannot  well  demand 
that  the  proponent  show  that  they  possessed  adequate  knowledge  and  were  free 
from  a  controlling  motive  to  misrepresent.  No  showing  need  even  be  made 
to  the  eifect  that  the  speakers  were  not  personaHy  interested  in  establishing 
the  fact  that  they  were  assisting  to  create. 

The  probative  force  of  reputation  is  greatly  increased  should  it  appear  to 
have  arisen  ante  litem  motam.^^  Conmion  customs  *^  or  municipal  incorpora- 
tion '•*^  or  boundaries  **^  may  be  proved  in  this  way,  and  other  facts  affecting 
the  community  as  the  habits  ^  and  morals  ^  of  the  citizens,  or  the  existence 
of  a  place  as  a  liquor  nuisance.^     However,  private  rights'  or  facts  of  per- 


91.  Stevens  v.  San  Francisco,  etc ,  R.  Co., 
100  Cal.  554.  35  Pac.  165  (1893). 

98.  Rixer  v.  James.  20  Kan.  221  (ISSl). 
Where  direct  proof  of  a  fact  is  accessible,  it 
cannot  ordinarily  be  proved  by  showing  the 
reputation  in  a  community  to  that  effect. 
Thus,  that  a  given  person  resides  at  a  par- 
ticular place  cannot  l)e  established  by  repu- 
tation. Abel  V  State,  00  Ala.  631,  S  So.  760 
(18tfO>. 

93.  Morse  v  Whitcomb,  54  Oregon  412,  102 
Pac  7S8,  rehearing  denied,  103  Pac.  775,  135 
Am   St    Rep.  832  (1009). 

94.  llampson  y.  Taylor,  15  R.  I.  83,  8  Atl. 
331.  23  .Atl.  732  (1S85). 

95.  Held  V.  Reid,  17  X.  J   Eq.  101    (1864). 

96.  Carr  v  Mostyn,  5  Exch.  60,  19  L.  J. 
Exch   240  (1850). 

A  custom  may  lie  put  in  evidence  if  it  is 
general  and  uniform  and  not  contrary  to  law 
or  to  reason.  Ruins  v  Weiler,  101  Kan.  204, 
166  Pac    235.  L    R.  A.   1017   F  571    (1017). 

97.  Bow  V.  Allenstown.  34  N.  H.  351.  69 
Am   Deo.  489  (1857) 

98.  Drurv  v.  Midland  R.  Co..  127  Mass. 
671    (1870)    (county) 

99.  Newdeck  v.  Grand  T.odge  A  O  V  W , 
61  Mo   .App.  07  (1804). 

1.  It  has,  on  the  contrary,  been  held  that 
reputation  is  not  admissible  to  determine 
whether  an  Insured  person  had  become  inlem- 
perate.  or  had  been  intoxicated  within  n  cer- 
tain perio<i.  Knapp  v  Brotherhood  of  Amer- 
ican Yeomen  (Towa  1010),  126  X.  \V.  S.'in 
To  the  contrary  effect,  see  Stevens  v    San 


Francisco,  etc.,  R.  Co.,  100  Cal.  554,  35  Pac. 
165  (1803). 

Eepntation  may  be  im  itidf  relevmftt.— 
For  example,  in  an  action  for  slander  tha 
reputation  of  the  plaintiff  for  honesty  may  ba 
put  in  eyidence  as  liearing  on  the  amount  of 
the  damages.  Deitchman  v.  Bowles,  166  Ky. 
285,  179  S.  W.  249.  In  a  trial  for  homicide 
for  killing  a  man  who  was  attempting  to 
break  into  the  defendant's  house  to  get  de- 
ceased's wife  the  defence  may  put  in  evidence 
of  the  reputation  of  the  defendant  as  being 
quarrelsome  and  dangerous.  Bailey  y.  Peo- 
ple, 54  Colo.  337,  130  Pac.  832,  45  L.  R.  A. 
(X.  S.)  145  (1013).  Where  a  master  volun- 
tarily employs  a  physician  to  treat  his  em- 
ployees the  doctor's  general  reputation  for 
drunkenness  may  be  shown  as  evidence  that 
the  roaster  knew  or  should  have  known  that 
he  was  incompetent.  Guy  v.  T^inark  Fuel 
Co.,  72  W.  Va.  728,  79  S.  E.  041,  48  L  R.  A. 
(X.  S.)  .536  (1013).  In  an  action  on  an  in- 
surance policy  Tn'fiere  it  becomes  material  to 
show  that  the  defendant  was  addicted  to  the 
use  of  intoxicating  liquors  his  reputation  is 
not  admissible  an  beinfr  a  man  addicted  to  the 
use  of  intoxicants  as  this  is  pure  hearsay. 
Smith  v  Prudential  Ins.  Co.,  83  X  J  L  719, 
8.5  Atl.  100,  43  L.  R.  A    (X.  S.)  431   (1012). 

2.  Ostemlorf  v  State  (Okia  Cr  App  1912> 
128  Pac.  143  In  a  prosecution  for  keeping!  a 
bawdy  hou^e  the  reputation  of  the  house  »• 
beinjr  one  of  ill  fame  may  be  shown  by  the 
prosecution  although  its  reputation  is  not  put 
in  evidence  by  the  defence.    Putnam  y.  Stats. 
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sonal  interest^  as  the  skill  of  a  physician  ^  or  the  financial/'  mental,'  or  physi- 
cal^ condition  of  individuals  or  their  business  relations"  cannot  be  proved 
in  this  way. 

§  875.  [Form  of  Hearsay] ;  Ruaor.^^ —  Passing  from  reputation  to  rumor,  a 
downward  step,  in  proving  capacity,  is  taken.  Should  the  relevant  fact  be  the 
existence  of  the  rumor  itself;  in  other  words,  should  the  evidentiarv  fact  be 
independently  relevant  rather  than  employed  as  proof  of  the  thing  assorted,  it 
is,  of  course,  admissible.^ ^  To  prove,  however,  the  true  existence  of  the  fact 
which  it  alleges,  a  nunor.  will  not  be  received  by  judicial  administration.^^ 

§  876.  [Form  of  Heanay] ;  Tradition.^s —  Among  composite  forms  of  hear- 
say, tradition  would  seem  to  be  as  far  above  rumor,  in  a  probative  sense^  as  it 
is  below  reputation.  However  this  may  be,  and  such  generalizations  are  rather 
misleading  than  helpful,  tradition  is  seldom  received  by  judicial  administration 
as  proving  the  truth  of  the  fact  which  it  asserts.'^  In  case,  however,  of  mat- 
ters of  public  and  general  interest,'*"^  e.g.,  the  location  of  an  ancient  public 
houndarv  ^*  for  administrative  reasons  the  evidence  is  received. 

§  877.  [Form  of  Hearsay];  Printed." — A  hearsay  statement,  an  extrajudi- 


9  Okla  Crim.  Rep.  &35.  132  F^c.  916,  4*  L. 
R.  A.  (\.  S.)  593  (1013).  Evidence  of  bad 
reputation  alone  may  not  be  enougb  to  prove 
tliat  a  house  is  a  bawdy  house  but  it  is  admis- 
sible together  with  other  eTidenee.  King  v. 
Comm.,  154  Ky.  829,  159  S.  W.  593,  48  L.  R. 
A.    (N.  S.)   253   (1913). 

8.  Cox  V.  Brookshire,  76  X.  C.  314  (1877). 
General  reputation  in  the  neighborhood  can- 
not be  used  to  show  that  a  certain  piece  of 
land  is  within  the  boundaries  of  a  tract 
named  in  a  deed  as  the  *'  Grant  Mill  Place.** 
McAfee  t.  Xewlierry  87  S   E.  392,        Ga. 

4.  Middlesworth  v  Nixon,  2  Mich.  425.  57 
Am.  Dec.  136  il852)  (elected  to  office): 
Litchfield  Iron  Co.  v.  Bennett,  7  Cow.  (X.  Y.) 
234  (1827)  I  elected  to  office);  Ferguson  t. 
Wright,  113  y.  C.  537,  18  S.  E.  691  (1893) 
(residence). 

5.  Clark  v.  Com..  Ill  Ky  443,  63  S.  W. 
740,  23  Ky.  L.  Rep.  1029  (1901) 

6.  Watterson  v  Fuelhart,  169  Pa.  8t.  612, 
32  Ail.  597   (1895). 

IntolTency. —  .\  fact  so  interesting  and  no- 
torious as  insolvency  may  in  some  cases  be 
proved  by  reputation.  l>owns  v.  Rickards.  4 
Del  Ch  416  (1872) ;  Griffith  v.  Parks,  32  Md. 
1   (1869). 

7.  Walker  v.  SUte,  102  Ind.  502,  1  N.  E. 
856    (1885). 

8.  Mosser  v.  Mosser,  32  Ala.  551    (1858); 


Chicago,  etc.,  A  &  R.  Co.  v.  Johnson,  416  111. 
206,  4  X.  E.  381    (1886) 

9.  Central  R.  &  Banking  Co.  v.  Smith,  76 
Ala.  572,  52  Am.  Rep  353  ( 1884 ) :  Trow- 
bridge V.  Wheeler,  1  Allen  (Mass.)  162 
(1861)  ;  McGregor  v,  Hudson  (Tex.  Civ.  App. 
1895),  30  S.  W.  480. 

10.  4  Chamberlayne,  Evidence,  §  2752. 

11.  Governor  v.  Campliell,  17  Ala.  566 
(18.50). 

18;  Johnson  v.  Johnson,  114  111  611,  3  N. 
E.  232,  55  Am.  Rep.  883  ( 1885). 

18.  4  Chamberlayne,  Evidence,  §§  2753- 
2765. 

14.  Coughlin  v.  Poulson,  2  MacArthur  (D. 
C.)  308  (1875)  (mental  state):  McKinnon 
V.  Bliss,  21  X.  Y  206  (1860);  Houston,  etc., 
R.  Co  V  Burke,  55  Tex.  323,  40  Am.  Rep. 
808  (1881) :  Cline  v  Cfltron,  22  Gratt.  (Va.) 
378   (1872). 

Ownership  of  land. —  Family  tradition  as 
to  the  ownership  of  land  is  inadmissible  to 
establish  title  to  it.  Cline  v.  Catron,  22 
Gratt.  (Va.)  378  (1872). 

15.  Wooster  v.  Butler,  13  Conn  309 
(1831):  Bow  V.  Allenstown.  .34  X.  H  351, 
60  Am.  Dec.  489  (1857)  ;  McKinnon  v.  BHsa, 
21  X    V.  206  (1860). 

16.  He  Loney  v.  State,  88  Ark.  311,  115  S. 
W.  i;W   11908). 

17.  4  Chamberlayne,  Evidence,  §§  2754, 
2/00. 
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cial  declaration  used  as  proof  of  the  facts  asserted,  is  none  the  less  objectionable 
to  the  rule  under  consideration  because  it  is  in  printed  form.  In  its  statement, 
the  rule  excluding  hearsay  makes  no  exception  in  favor  of  books,**  however 
meritorious,  or  of  standard  treatises  of  recognized  authority.  It^  exclusion  is 
applied  equally  as  rigorously  to  such  a  learixed  treatise  on  a  medical  ^®  or  other 
scientific  *^"  or  technical  subject  as  to  a  newspaper,^^  magazine  or  periodical,  or 
other  ephemeral  publication  of  a  less  learned  character. '-^'^ 

§  878.  [Form  of  Hearsay] ;  Writtcn.2»_  Considered  as  hearsay,  an  unsworn 
statement  which  is  in  writing  is  as  much  within  the  rule  under  consideration  as 
one  which  is  oral.***  Sot  is  the  formality  or  deliberate  character  of  the  writ- 
ing administratively  considered  of  consequence  in  this  connection.  Tempo- 
rary, ephemeral  writings  such  as  tetters,^'  are  as  fully  subject  to  the  rule 
against  hearsay  as  are  also  telegrams  ^®  or  loose  memoranda.^'' 

Hence  extrajudicial  self-serving 'statements  ^**  or  even  judicial  statements 
under  oath  ^^  as  in  affidavits'*^  or  pleadings''  or  statements  contained  in  mer- 
cantile transactions  ^^  or  official  statements,®^  aside  from  the  relevancy  of  r^- 
laritv,  are  excluded  as  hearsav.  •      - 

§  878.  [Form  of  Hearsay]  r  OiKcial  Statements;  Admissions.^^ — Under  ordi- 
nary administrative  principles,  while  the  declarant,  his  privies  or  representa- 
tives may  not  be  able  to  use  the  declarations  of  a  public  or  private  entry  in  his 
behalf,  these  assertions  may  be  used  against  them.     Should  it  appear,  for  ex- 


.  18.  Brown  v.  Xewell,  1 16  X.  Y.  Suppl  965. 
132  App.  Div\  54S  (1909),  affirmed  200  K.  Y. 
601,  93  \    E.  1117  (1910). 

19.  Fox  V.  Peninsular  White  Lead,  etc., 
Works,  K4  Mich.  676.  48  X.  W.  208  ( 1R91). 

20.  Kreuzi^er  v.  Chicago,  etc.,  K.  Co.,  73 
Wis.  l.iS.  *0  X    W.  657   (1888). 

21.  Child  V.  .Sun  Mut.  Ins.  Co..  3  Sandf. 
(X  V.)  26  (1.S49);  Gettins  v.  Hennessey 
(Or  1912),  120  Pac  369;  Morgan  & -Bros.  v. 
Missouri.  K.  Jb  T.  Ry  Co.  of  Texas,  50  Tex. 
Civ.  App   420,  110  S    W.  978   (IJWS). 

22.  Stajfg  &  Conrad  v.  St.  Jean,  29  Mont. 
288.  74  Pac  740  t  1903)  (catalosrue)  ;  Nor- 
folk &  W  Ry  Co.  V.  Bell,  104  Va.  836,  52 
S    K   700  (1906). 

23.  4  Chamberlayne,  Evidence,  §§  2756- 
2760. 

24.  Spohr  V.  Chicasro,  206  III.  441,  69  X 
E.  'y\5  (1903)  (consideration  stated  in 
deed). 

25.  Rice  v.  .Tames.  193  Mass.  458,  79  X  K. 
807   (1907) 

26.  Woods  V.  Toledo.  St  L.  ft  W  R.  Co., 
159  111.  App.  209  (1910). 


27.  Merritt  v.  W>8terman,  165  Mich.  535, 
131  N.  W.  66  (1911) 

28.  Hunter  v  Harris,  131  111.  482,  23  K.  E. 
626   (1890)    (affidavit). 

29.  Louisville,  etc.,  R.  Co  v.  Wood,  113 
Ind,  544,  14  X.  E  572,  16  X.  E.  572.  16 
X.  E.  197   (1887). 

*  SO.  An  affidavit,  speaking  generally,  fails 
to  remove  the  bar  of  the  hearsay  rule. 
United  Surety  Co.  v.  Summers,  110  Md.  95, 
72  Atl.  775  (1909). 

31.  Kann  v  Bennett,  223  Pa.  36,  72  Atl. 
342  (1909). 

32^  Illinois  Cent.  It  Co.  v.  Langdon,  71 
Miss.  146,  14  So.  452  (1893);  Mcllharg^^  v. 
Chambers,  117  X.  Y.  532,  23  X.  E.  661 
(1?<89);  Crease  v  Parker,  6  Fed.  Cas.  Xo. 
3  376.  1  Cranch.  C.  C.  448  ( 1807 ) .  See  also, 
international,  etc,  R  Co.  v.  Startz,  97  Tex 
167,  77  S.  W.  1,  reversing  <Tex  Civ.  App. 
1903)  74  S.  W    1118. 

53.  Shumway  v.  Leakey,  67  Cal.  4.58.  8  Pac. 
12  (1885);  Lynn  v.  Troy,  57  Hun  rX.  Y.) 
690,  10  X.  Y.  Suppl.  594,  .^2  X  Y.  St.  Rep. 
497  (1890). 

54.  4  Chamberlayne,  Evidence,  §  2761. 
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ample,  as  has  been  said,  that  the  party  against  whom  a  hearsay  statement  is 
offered  has  authorized  the  making  of  it^^  or  is  otherwise  connected  with  its 
existence  in  some  way  which  the  substantive  law  recognizes  ^  it  may  be  re- 
ceived against  him  as  his  admis^i^^  y   <:  'w  q  r   / 1?  < 


85.  Shumway  v.  Leakey,  67  Cal.  458,  8  Pac.      N.  Y.   Suppi.   594, .  32  N.  Y.  St.   Rep.  497 
12  (1*885).  '  (1890). 

86.  Lynn  v.  Troy,  57  Hun  (N.  T.)  590,  10 


CHAPTER  ZXXIX. 


HEARSAY  AS  SECONDARY  EVIDENCE;  DECLARATIONS  AGAINST  INTEREST. 

Hearsay  as  secondary  evidence,  880. 
Declarations  against  interest;  rule  stated,  881. 
distinguished  from  admissions,  882. 
administrative  requireynents ;  necessity,  883. 

subjective  relevancy,  884. 
nature  of  interest;  pecuniary,  885. 
proprietary,  886. 

interest  other  than  pecuniary  or  proprietary,  887. 
general  requirements,  888. 

§  880.  Hearsay  as  Secondary  Evidence.^ —  The  sound  administrative  princi- 
ple, that  hearsay,  when  shown  to  be  necessary  and  relevant,  should  be  received 
as  secondary  evidence,  had  already,  on  the  advent  of  a  more  rigidly  procedural 
treatment  of  the  subject,  obtained  considerable  recognition  by  the  courts  of 
the  United  States.  The  influence  of  such  a  judicial  feeling  is  still  manifest* 
In  this  view,  while  the  testimonv,  under  oath,  of  the  declarant  is  admittedlv  a 
primary  grade  of  proof,"*  the  reception  of  a  report  of  his  unsworn  statement  is 
permitted  as  a  secondary  grade  of  evidence.  In  these  jurisdictions  should  the 
court  become  satisfied  that  the  primary  evidence  is  unattainable  *  because  the 
declarant  is  dead  ^  outside  the  jurisdiction,*  or  that  the  evidence  cannot,  for 
some  other  reason,  be  procured  "*  the  report  of  his  extrajudicial  statement  may 
be  received.® 


1.  4  Chamberlayne,  Evidence,  .§§  2762- 
2768. 

8.  '*  It  is  objected  that,  however  impressive 
the  declaration  of  a  man  of  character  may  be, 
even  without  his  oath,  yet  the  law  admits 
the  word  of  no  one  in  evidence  without  oath. 
The  general  rule  certainly  is  so;  but  subject 
to  relaxation,  in  cases  of  necessity,  or  extreme 
inconvenience."  Garwood  v.  Dennis.  4  Binn. 
(Pa.)  314,  328  (1811),  per  Tilghman,  C.  J. 

8.  Printup  v.  Michell,  17  Ga.  558,  63  Am. 
Dec.  258  (1855). 

4.  Gould  V.  Smith.  35  Me.  513  (1853); 
Peterson  v.  Ankrom,  25  W.  Va.  56  ( 1884) . 

6.  1/ari/toiid.— Smith  v.  Wood,  31  Md.  293 
<1869). 

Massachusetts. —  Townsend  v.  Pepperell,  99 
Mass.  40  (1868) ;  Barrett  v.  Wright,  13  Pick. 
45  (1832). 


if toAt>a».— Stockton  v.  Williams,  Walk. 
Ch.  120  (1843). 

reoxw.— Primm  v.  Stewart,  7  Tex.  178 
(1851). 

Canada, —  Lyons  v.  Laskey,  5  Montreal  Q. 
B.  5  (1889). 

6.  Udairs  Case,  1  How.  St.  Tr.  1271 
(1590). 

7.  Furman  v.  Coe,  1  Caines  Cas.  (N.  Y.) 
96  (1804)  (could  not  have  testified  before) ; 
Griffith  V.  Sauls,  77  Tex.  630,  14  S.  W.  230 
(1890)    (physically  incapaciUted ) . 

8.  **  Hearsay  is  uniformly  holden  incompe- 
tent to  establish  any  specific  fact  which  is  in 
its  nature  susceptible  of  being  proved  by  wit- 
nesses who  can  speak  from  their  own  knowl- 
edge." Page  v.  Parker,  40  N.  H.  47,  60 
(1860),  per  Fowler,  J. 
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§  881.  Declaiatioiui  againit  Intoreit;  Eiile  Stated.* —  Among  Teoognized  excep- 
tionB  to  the  rule  excluding  hearsay  is  that  which,  under  the  conditions  of  neces- 
sity and  relevancy  receives  the  declarations  made  against  interest.  Treating 
the  statement  as  secondary  evidence  of  the  facts  asserted,  the  rule  is  announced 
that  where  the  primary  evidence,  the  testimony  of  the  declarant,  is  unavailable 
owing  to  the  latter's  death  or  other  sufficient  reason,  proof  will  be  received  of 
his  extrajudicial  statement  if  against  his  pecuniary  or  proprietary  interest 
when  made.^^'  The  extrajudicial  statement  against  interest  may  be  either 
oral  or  in  writing.^*  > 

Whether  the  term  res  gestae  be  taken  in  its  restricted  or  English  meaning  or, 
on  the  other  hand,  be  accorded  its  broad  American  significance,  in  neither  case 
is  it  requii*ed  that  the  declaration  against  interest  should  be  part  of  it.^^ 


13. 


§  882.  [Seolarationi  against  Interest];  Distingnished  from 
The  declaration  against  interest,  forming  the  subject  of  an  exception  to  the 
rule  against  hearsay,  is  broadly  distinguished  from  an  admission,  with  which 
it  has  at  times  been  confused.  The  points  of  essential  difference  in  main  are 
four:  (1)  The  admission  is  a  creature  of  procedure;  the  declaration  against 
interest  is  entirely  a  matter  of  evidence,  i.e.,  of  reasoning.  (2)  Admissions 
are  primary  evidence  of  the  facts  stated ;  the  declaration  against  interest  is  a 
secondary  grade  of  proof,  received  only  when  shown  to  be  necessary  to  the  case 
of  the  proponent,  the  primary  evidence  being  unavailable.  (3)  The  admission 
is  receivable  in  evidence  only  when  the  declarant  or  some  one  identified  with 
him  in  Ic^l  interest  is  a  party  to  the  suit  and  the  admission  is  offered  against 
him ;  the  declaration  against  interest  may  be  made  by  anyone,  and  is  receivable 
in  suits  between  third  person?  ^*  and  though  made  in  favor  of  the  present  pro- 
ponent ^*  or  one  in  privity  with  the  declarant.^*  (4)  The  admission  is  re- 
ceived although  it  was  not  considered  by  the  declarant,  at  the  time  it  was  made, 
as  being  opposed  to  his  interest;  in  the  declaration  against  interest,  the  declarant 
must  have  been  distinctly  conscious,  at  the  time  of  making  his  assertion,  that  it 
was  directly  opposed  to  his  pecuniary  or  proprietary  interest.^" 

§  883.  [Declarations  against  Interest];  Administrative  Bequirements;  Necei* 

iitjr.is —  As  in  other  cases  involving  the  use  of  secondary  evidence,  it  is  essen- 
tial to  the  admission  of  the  hearsay  declaration  against  interest  that  the  exists 


9.  4  Chambeflayne,  Evidence,  §  2769 
Beclarationg  against  interest,  see  note,  Bendei* 
ed.,  34  N.  Y.  307. 

10.  Kresling  ▼•   Powell,   149  Ind.   372,  49 
N.  E.  266  (189S). 

11.  Hand  v.  Dodge,  17  N.  H.  343  (1845). 
18.  Mentzer  v.  Burlingame,  85  Kan.  641, 

lis  Pac.  698  (1911) ;  White  v.  Choteaii,  1  E. 
D.  Smith  (K  Y.)  493  (1862) ;  I  vat  v.  Finch, 
1  Taxmt.  141,  9  Rev.  Rep.  716  (1808) 


13.  4  Chamberlayne,  Evidence.  §  2770. 

14.  Rand  v.  Dodge,  17  N.  H.  343  (1845). 
16.  Currier  v.  Gale,  14  Gray   (Mass.)  504, 

77  Am.  Dec.  343  (1860). 

16.  Rand  v.^Dodge,  17  N.  H.  343  (1845); 
Turner  v.  Dewan,  41  TJ.  C.  Q.  B.  .361   (1877). 

17.  Life  Ins.  Co.  of  Virginia  v.  Hairston, 
108  Va.  832,  62  8.  E.  1057.  128  Am.  St.  Rep. 
989  (1908). 

18.  4  Chamberlayne,  Evidence,  §  2771. 
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ence  of  a  satisfactory  necessity  for  using  it  be  shoWn  to  the  eourt**  The  pro- 
ponent's right  to  prove  his  ease  being  regarded  as  paramount,  he  must  do  at 
least  two  things:  (1)  He  must  show  that  a  particular  fact  is  fairly  essential 
to  the  establishment  of  his  case.^"  (2)  He  must  affirmatively  prove  *^  that  he 
is  practically  prevented  from  producing  the  primary  evidence  of  it.  In  case  of 
hearsay,  the  extrajudicial  statement  otfered  in  proof  of  the  facts  asserted,  this 
is  the  testimony  of  the  percipient  as  a  witness,  in  this  connection,  as  in  otliers, 
the  proponent  may  show  the  unavailability  of  the  witness  in  a  very  conclusive 
manner  by  proving  that  the  declarant  is  dead.^^  Should  he  be  able  to  estab- 
lish the  fact  that  he  has  no  means  of  compelling  the  declarant  to  testify  ^^  and 
that  the  latter  declines  to  do  so  voluntarily,  as  where  the  person  whose  extra- 
judicial statement  is  otfered  is  outside  the  jurisdiction  of  the  court  ^^  or  has 
the  benefit  of  a  privilege  and  proposes  to  avail  himself  of  it,  or  that  by  reason 
of  interest  he  is  incompetent,"^  a  sufficient  case  of  forensic  necessity  is  estab- 
lished. Incapacity  to  testify,  due  to  some  physical  or  mental  ^  infirmity,  may 
constitute  a  satisfactoiy  necessity  to  warrant  the  court  in  receiving  the  sec- 
ondarv  evidence. 

§  884.  [Declarations  against  Interest];  Snbjeotive  Belevanoy.^^ — Adequate 
knowledge  on  the  part  of  the  declarant  must  be  shown  sufficient  to  warrant  the 
jury  as  reasonable  men  in  acting  on  it.^^  An  absence  of  a  motive  to  misrepre- 
sent must  also  appear  -"  but  it  need  not  be  made  ante  litem  motam  ^  and  it 


19.  >raiiiiinrj  v.  Leohmere,  1  Atk.  453,  26 
Enjr.  Reprint  288  (17.37).  See,  rUo.  Warren 
V.  (Ireeiivihe.  2  Str.  1121)  (1773).  "The  gen- 
eral rule  of  evidence  excludes  all  hearsay. 
From  nei'essity  and  from  the  impracticability 
in  some  instaneen,  of  other  proof,  exceptions 
to  this  rule  have  lieen  made."  Westfield  v. 
Warren.  8  X.  J.  L.  2.>1   (1826). 

20.  It  has  eren  been  required  that  no 
other  method  of  proving  the  fact  should  exjst. 
Lord  Tfardwicke.  for  example,  suggested  that 
the  reason  of  the  rule  is  that  **  no  other  [evi- 
dence] can  lie  had."  Manning  v.  Lechmere, 
1  Atk  453.  26  Eng.  Reprint  288  (1737).  See. 
also,  Warren  v.  Greenville,  2  Str.  Il2ft  (1740). 

81.  Wilson  v.  Simpson,  9  How.  lOft,  13  L. 
ed.  66  (1850). 

28.  Paine  v.  Crane,  112  Minn.  439,  128  N. 
W.  574  (1910) 

83.  Harriman  v.  Brown,  8  Leigh  (Va.)  697 
(1837). 

84.  Walnut  Ridge  Mercantile  Co.  v.  Cohn, 
79  Ark.  338.  96  S.  W.  413  (1906) ;  Shearman 
v.  Atkins,  4  Pick.  (Mass.)  283,  293  (1826); 
South  Omaha  v.  Wrzensinski  (Xebr.  1902), 
92  N.  W.  1045:  Alter  v.  Berghaus,  8  Watts 
(Pa.)   77   (1839).    But  see,  Mahaska  Co.  v. 


Ingalls,    16    Iowa    81     (1864);    Stephens   v. 
«wenap,  1  M.  &  Rob.  120  (1831). 

85.  Pugh  v.  MoRae,  2  Ala.  393,  394  (1841) ; 
Fit<;h  v.  Chapman,  10  Conn.  8,  11  (1833). 

86.  Mahaska   Co.   v.   Ingalls,    16   Iowa   81 

(1864):    Union    Bank    v.    Knapp,    3    Pick. 

(Mass.)    96.   15  Am.   Dec.   181    (1825).    But 

see,  Harrison  v.  Blades,  3  Campb.  457  (1813). 

See  also,  Jones  v.  Henry,  84  N.  C.  320,  324 

(1881. 

87.  4  Chamberlayne,  Evidence,  §§  2772, 
2773. 

88.  Paine  t.  Crane,  112  Mitih.  439,  128  N. 
W.  674  (1910). 

89.  "  The  admissibility  of  the  evidence  rests 
upon  the  improbability  that  one  will  admit 
that  which  it  ia  for  his  pecuniary  interest  to 
deny."  Mentzer  v.  Burlingame,  85  Kan.  641. 
118  Pac.  698  (1911),  per  Benson.  J. 

30.  Chandler  v.  Mutual  L.  I.  Asan.,  131  Ga. 
82,  61  S.  E.  1036  (1908) ;  Halvorsen  v.  Moon, 
etc ,  Lumber  Co.,  87  Minn.  18,  91  N.  W.  28, 
94  Am.  St.  Rep.  669  (1902);  compare  Ma- 
haska Co.  V.  Ingalls  Ex'r,  16  Iowa  81  ( 1864) : 
Paine  v.  Crane,  118  Minn.  439,  128  N.  W.  574 
(1910). 
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need  not  be  spontaneous.^*  The  burden  of  proving  that  it  was  against  inteirest 
lies  on  the  proponent,*''  and  whether  a  sufficient  foundation  for  it  is  laid  is  a 
question  for  the  judge.*^ 

§  885.  Nature  of  Interest;  Pecuniary .^^ —  As  embodied  in  the  statement  of  the 
rule  the  interest  in  derogation  of  which  the  declarant  speaks  may  be  either  pe- 
cuniary or  proprietary.  In  other  words,  the  statement  must  have  antagonized 
the  dirwt  material  interest  of  the  speaker  as  owner  of  money  or  other  prop- 
€rtv. 

I^ecuHiary  Interest, —  The  declaration  against  interest  is  admissible  when 
the  nature  of  that  interest  is  pecuniary.^^ 

The  declarant,  for  example,  may  acknowledge  himself  legally  indebted  to 
some  other  person.*^*^  On  the  other  hand,  he  may  state  that  nothing  or  some- 
thing less  than  the  prima  facie  sum  is  due  to  himself  from  a  third  person  on  a 
particular  account.^^ 

§  886.  [Nature  of  Interest];  Proprietary.^^ — An  equal  guarantee  of  trust- 
worthiness is  furnished  where  the  extrajudicial  statement  is  opposed  to  the 
proprietary  interest  of  the  declarant.'® 

The  interest  uuiy  be  either  in  personal  property  ^^  or  in  real  estate  *^  or  may 
relate  to  the  question  of  a  boundary .^^ 

§  887.  [Nature  of  Interest] ;  Interest  other  than  Pecuniary  or  Proprietary.^-^ — 
There  are  many  other  kinds  of  interest  which  a  sane  declarant  may  well  regard 
as  of  eipial  or  even  greater  value  than  his  money  or  tangible  possessions,  au'l 
declarations  as  to  such  matters  ought  on  principle  to  be  admissible  as  much  as 
declarations  against  material  interest,  but  such  is  not  the  law."**  Even  a  decla- 
ration against  the  reputation  of  the  declarant  or  subjecting  him  to  legal  liabil- 
itv  ^"^  is  not  admissible. 


81.  Doe  V.  Turford,  3  B.  &  Ad.  890,  1  L.  J. 
K.  B.  262,  23  E.  C.  L.  388  (1832). 

88.  SaDguinetti  v.  Rossen,  12  Cal.  App. 
«23,  107  Pac.  560  (1906). 

88.  Paine  v.  Crane,  112  Minn.  439,  128  N. 
W.  574  (1010)*. 

84.  4  Chamlierlayne,  Evidence,  §  2774. 

85.  McCarthy  v.  Stanley,  151  App  Div.  358, 
136  X.  Y.  SnppI    .386  (1012). 

86.  Swan  v.  Moriran,  8S  Hiin  378.  34  X.  Y 
Suppl.  820,  68  X.  Y.  St    Rep.  768   (180.1). 

87.  Scanamon  v.  Scammon.  33  N'  H.  52 
(1856):  Sparling  v.  Wells,  24  X.  Y.  App. 
Div.  684,  49  X.  Y,  Suppl.  .321  (1898)  ;  Scott 
V.  Crouch,  24  Utah  377,  67  Pac.  1068  (1902). 

38.  4  Chamberlayne,  Evidence,  §§  2775- 
2778. 

39.  Helm  v.  State.  67  Miss.  662,  7  So.  487 
<1890)  ;  Powers  v.  Silsby,  41  Vt.  288  (1868) ; 


Bowen  v.  Chase,  98  U.  S.  254,  25  L.  ed.  47 
(1878). 

40.  Bank  deposits. —  Declarations  by  a  wife 
will  be  received  to  the  effect  that  bank  de- 
posits   belonged   to   the   husband.     Moore   v. 
Finjjar,  138  App.  Div.  920,  122  X.  Y    Suppl 
851   (1910). 

41.  Smith  V.  Moore,  142  N.  C  277.  55  S.  E. 
275.  7  L.  R.  A.  (X.  S.)  684   (1006) 

42.  Manuel  v  Flynn,  5  Cal.  App.  319,  90 
Par.  463   (1007). 

43.  4  Chamberlayne,  Evidence,  §§  2779, 
2780. 

44.  Hauk  v.  State,  148  Ind.  238.  46  X.  E. 
127.  47  X.  E   465  (1807). 

46.  Ayer  v.  Colgrqve.  81  Hun  (X.  Y.)  322, 
30  X.  Y.  Suppl.  788  (1894) ;  Penner  v.  Cooper, 
4  Munf.  (Va.)  458  (1815)  (trespass);  Helm 
V.  State,  67  Miss.  562,  7  So.  487  (1890). 
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§  888.  [Nature  of  Interest] ;  Oenexal  Sequirements.^^ —  Judicial  administra- 
tion  aud,  later  on,  procedure,  has  imposed  certain  general  requirements  as  to 
the  nature  of  the  interest  which  the  proponent  must  show,  regardless  of  whether 
the  statement  be  opposed  to  the  pecuniary  interest  of  the  declarant  or  taken 
to  be  in  derogation  of  his  estate  in  chattels  or  land.  To  establish  the  degree 
of  relevancy  or  probative  force  upon  which  this  exception  of  the  hearsay  rule 
rests,  it  is  essential  that  the  speaker  should  possess  a  present,  rather  than  be 
expecting  to  acquire  a  future  interest.^^  Furthermore  the  iuterest  must  be 
known  to  the  declarant  *^  and  be  substantial.^"  Oral  declarations  are  as  ad- 
missible as  written  ^  unless  the  substantive  law  requires  the  production  of  a 
writing  '^  and  the  declaration  may  be  in  any  form.**  Such  declarations  are 
admissible  not  only  in  proof  of  facts  directly  asserted  but  also  of  facts  inci- 
dentallv  stated  **  as  the  amount  of  rent  ^^  or  the  source  of  title.**  Such  a 
dcc*Iaration  is  by  no  means  conclusively  binding  upon  the  declarant.  He  may 
explain  ^  or  modify  it,  but  is  not  permitted  to  rebut  it  by  evidence  of  other 
declarations.*'  In  pursuance  of  the  same  line  of  thought,  the  declaration 
against  interest  has  been  spokte  of  as  having  but  slight  evidentiary  weight 
as  against  documentary  evidence.*® 


46.  4  Chamlieilayne,  Evidence,  §§  2781- 
2789. 

47.  Coli^omia.— Thaxter  v.  Inglis,  121  Cal. 
693,  54  Pac.  86  (1898). 

48.  Taylor  v.  Witham,  3  Ch.  D.  605,  45  L. 
G.  Ch.  708.  24  Wkly.  Rep.  H77  (1876). 

48.  That  the  entire  declaration  should  be 
against  the  pecuniary  or  proprietary  interest 
of  the  declarant  is  not  required.  Smith  v. 
Moore,  142  N.  C.  277,  55  S.  E.  275,  7  L.  R. 
A.  (N.  S.)  684  (10()6). 

50.  Bowen  v.  Chase,  98  U.  S.  254,  25  L. 
ed.  47  (1878). 

51.  Marsh  v.  Ne-ha-sa-ne  Park  Assoc.,  18 
Misc.  (N  Y.)  314,  42  N.  Y.  Suppl.  996,  re- 
versed 25  App.  Div.  34,  49  N.  Y.  Suppl.  384 
(1896). 


58.  Hall  V.  Insurance  Co.,  3  Phils.  331 
( 1859 )    ( enrolment  of  vessel ) . 

58.  Taylor  v.  Gould,  57  Pa.  St.  152  (1868). 

64.  Reg.  V.  Exeter.  L.  R.  4  Q.  B.  341,  10 
B.  &  8.  433,  38  L.  J  M.  C.  126,  20  L.  T.  Rep. 
(X  S.)    69.3,  17  Wkly.  Rep.  8.50   (1869). 

66.  Sly  v.  Dredge,  2  P.  D.  01,  46  L  J.  P. 
A  Adm.  63.  25  Wkly.  Rep.  463  (1877) 

66.  Phipps  v.  Martin,  33  Ark.  207  (1878): 
Raymond  v.  Cummings.  17  N.  Brunsw.  544 
(1877). 

57.  Harrison  v.  Harrison,  80  Neb.  103.  113 
N.  W.  1042  ( 1907 ) . 

56.  Pargoud  7.  Amberson,  10  La.  352 
(1830). 


OHAPTEEXL. 

H£ARSAY  AS  SECONDARY  EVlUklNCfe:;  DECLARATIONS  AS  TO  MATTERS  OF 

PUBLIC  UK  GENERAL  INTEREST. 

Declarathfis  as  to  matters  of  public  and  general  interest,  889. 
Administrative  requirements;  necessity,  8l>0. 

subjective  relevancy ;  adequate  knowledge,  891. 

absence  of  controlling  motive  to  misrepresent,  892. 
Form  of  declaration,  S93. 
Scope  of  rule;  boundaries,  etc.,  894. 

§  888.  Deolarationt  as  to  Katters  of  Public  and  Oenexal  Interest.^ —  Matters 
of  public  and  general  interest,  those  of  such  relation  to  the  general  life  of  the 
community  or  of  the  public  at  large  as  to  lead  to  a  rational  assumption  that 
they  have  been  widely  and  understandingly  discussed,  are  the  subject  of 
another  '*  exception  "  to  the  rule  excluding  hearsay.*  In  other  words,  the  pro- 
ponent being  unable  to  produce,  in  the  exercise  of  his  paramount  right  to  prove 
bis  case,  the  primary  evidence  of  these  important  facts  is  permitted,  under 
fixed  conditions,  to  introduce  extrajudicial  statements  as  a  secondary  grade 
of  protrf . 

§  890.  Administratiye  Eeqnirements;  Hecesiity.^ — Before  secondary  evidence 
of  unsworn  statements  can  be  received,  as  proof  of  the  facts  asserted,  it  is 
essential,  here,  as  in  other  instances  of  the  use  of  secondarv  evidence,  that 
the  primary  proof  of  the  oral  testimony  of  the  declarant  ^  should  be  shown 
to  be  unavailable,  and  that,  in  consequence,  a  sufficient  administrative  neces- 
sity to  procure  secondarv  evidence  has  been  placed  on  the  proponent.*  A 
declaration  of  this  nature  is  said  to  be  admissible  "  where  no  better  evidence 
can  be  «had.*'  ^  In  general,  administration  requires  that  the  declarant  should 
be  shown  to  he  dead.^  although  other  facts  showing  unavailability  have  occa- 

1.  4  Chamberlayne,  Evidence.  §  2790.  ment  of  the  unavailable  person.     Beard   v. 

%.  Inhabitants   of    Enfield    v.    Woods,   212  Talbot,  2  Fed.  Cas    No.  1.182.     Even  that  a 

Mass.  547,  00  K.  E.  331  (1012).    Hearsay  dec-  siir^'eyor  testifies  to  the  same  effect  does  not 

larations,  to  be  admissible  concerning  matters  exclude  the  evidence.     Yow  v.  Hamilton,  1.36 

of  general  or  public  interest,  must  refer  to  a  X.  C.  357,  48  S.  E.  782  <  1004). 

public  or  general  right  and  not  to  a  particu-  5.  Scroggins    v.    Dalrjmple.   52    N.    C.    46 

lar  exercise  of  it.     Inhabitants  of  Enfield  v.  ( 18.50 ) :  Birmineham  v.  Anderf^on.  40  Pa.  6t. 

Woodfl.  212  MaSR.  547,  0  y.  E.  331    (1012)  oOfi    I  ISfiM  ;    Turner    Fall*    Lumber    Co.    v. 

S.  4  Chamberlayne,  Evidence.  §  2701.  Bums.  71  Vt.  354,  45  Atl.  806  ( 1800). 

4.  That   another  declarant   on   the   point  6.  King  v.  Watkins,  98  Fed.  913  (1809). 

can  be  procured  as  a  witness  is  not  a  neces-  7.  Laj  v.  Neville,  26  Cal.  545  (1864). 
wMxy  ground  for  excluding  the  hearsay  state- 
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sionally  been  deemed  to  establish  a  necessity  warranting  the  reception  of 
the  evidence.®  It  can  scarcely  be  said,  however,  that  this  very  rational  h- 
dulgence  is  in  accordance  with  the  general  rule,  under  which  absence  from 
the  jurisdiction  ®  is  not  treated  as  a  sufficient  ground  for  failing  to  produce 
the  declarant  as  a  witness.  ' "'   ^  71  '^  i  KH 

§  891.  [Adjoiinistrative  Bequirements] ;  Subjectiye  Beleyanoy;.  Adequate 
Knowledge.^*' —  Unless  the  situation  presented  to  a  presiding  judge  is  such  that 
knowledge  on  the  part  of  a  given  declarant  as  to  the  existence  of  a  fact  of 
public  and  general  interest  may  rationally  be  assumed,  affirmative  proof  to 
the  satisfaction  of  the  court  must  be  oflFered  on  the  subject.^*  The  court  will 
assume  knowledge  by  the  witness  residing  in  the  community  ^*  of  any  public 
boundary  but  where  a  private  boundary  of  quasi-public  concern  is  in  question 
the  witness  must  be  shown  to  have  actual  knowledge  *^  which  may  be  assumed 
in  a  neighbor  ***  or  one  owning  adjoining  land  ^*  or  a  surveyor  who  has  sui^ 
veyed  the  land  ^^  or  his  asa^tanfs.*''      :  .  .   ,   ^ , 

§  892.  [Administrative  Beqnirements] ;  Abeenoe  of  Controlling  Xotiye  to  Mis- 
represent J  ^ —  Essential  to  the  subjective  relevancy  of  an  extrajudicial  state- 
ment relating  to  a  matter  of  public  and  general  interest  as  secondary  evidence 
of  the  facts  asserted,  is  not  only  the  requirement  that  the  declarant  was  pos- 
sessed of  adequate  knowledge  but  also  that  the  latter  was  not,  at  the  time  of 
making  his  statement,  under  a  controlling  motive  to  misrepresent.  The  de- 
clarant must  be  disinterested.*®  Should  an  interest  in  the  speaker  to  mis- 
represent be  exhibited  to  the  court  his  declaration  may  properly  be  rejected.^ 
The  influence  of  bias  ^*  or  of  the  parti  fan.  warmth  of  feeling  developed  by  the 


Lawrence  v.  Ten  nan  t,  64  N.  H.  532,  16  AU. 
543    (1888). 

8.  Hartford  v.  Maslen,  76  Conn.  599,  615, 
57  Atl.  740  (1904),  per  Hall,  J.  (strip  of 
land  claimed  as  part  of  public  parks). 

9.  Tracy  v.  Eggleston,  108  Fed.  324.  47  C. 
C.  A.  357  writ  of  certiorari  denied  183  U.  S. 

•699,   22   S.    Ct.   935,   46   L.   ed.   306    (1901). 

10.  4  '  Chamberlayne,  Evidence,  §§  2792- 
2797. 

11.  Lay  V.  Neville,  25  Cal.  545  (1864); 
Cornwall  v.  Culver,  16  Cal.  423  (1860); 
Adams  v.  Stanyan,  24  N.  H.  405  ( 1852) ;  Key- 
stone ^lillfl  Co.  v.  Peach  River  Lumber  Co. 
(Tex.  Civ.  App.  1906),  96  S.  W.  64. 

18.  Bow  V.  Allenstown,  34  N.  H.  351.  366, 
69  Am.  Dec.  489  (1857). 

18.  Lawrence  v.  Tennant,  64  N.  H.  532,  15 
Atl.  543   (1888). 

14.  Brenstein  v.  North  American  Realty 
Co.,  119  N.  Y.  Suppl.  1  (1909) ;  Broadwell  v. 
Morgan,  142  N.  C.  475,  55  S.  E.  340  (1906) 
(half  a  mile). 


15.  Keefe  v.  Sullivan  County  R.  R.,  75  N\ 
H.  116,  71  AtL  379  (1908). 

16.  Simpson  v.  De  Ramirez,  50  Tex.  Civ. 
App.  25,  110  S.  \V.  149  (1908).  The  8ur^'ey- 
or's  knowledge  of  the  names  and  relations  of 
landmarks  may  be  shown  by  the  survey  itself. 
Smith  V.  Headrick,  93  N.  C.  210  (1885). 

17.  Overton  v.  Davisson,  1  Gratt.  (Va.) 
216,  42  Am  Dec.  .544  (1844) ;  Hill  v.  Proctor, 
10  VV.  Va.  59  (1877). 

18.  4  Chamberlayne.  Evidence.  §§  2798- 
2799. 

19.  Hathaway  v.  Goslant,  77  Vt.  199.  «9 
Atl.  835  (1905). 

20.  Corhleys  v.  Ripley,  22  W.  Va.  154,  46 
Am.  Rep.  502  (1883). 

«1.  Bethea  v.  Byrd,  95  N.  C.  309.  59  Am. 
Rep  240  (1886).  "Those  declarations  which 
are  liable  to  the  suspicion  of  bias  from  inter- 
est "  are  always  to  be  excluded.  Harriman  v. 
Brown.  8  Leigh  (Va.)  697,  713  (1837),  per 
Tucker,  P. 
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§§  893,  .8^4. 


arising  of  a  controversy  ^  bave.lweii  defemed  to  render  tJke  statemfint  uijtjrust;^ 
worthy.^^  It  has,  therefore,  been  r^uired  that  the  declaration  should  have, 
been  meide  ante  litem  motam.^^  Statements  made  post  litem  motam  may, 
however,  be  used  in  corroboration  of  those  made  before  any  controversy  on 
the'«ubjeet  arose.^^  The  fact  that  the  HleGlaratioii  is  self-serving  does  not 
necessarilv  exchide  it  but*  affects  "its  weight  onlv.^**  '  .         . 

§  893.  Form  of  Leclaration.^^ —  The  declaration  may  be  in  any  form,  oral 
or  written,-**  circumstantial^*  or  by  proof  of  reputation.^  Declarations  as 
to  boundaries  may  take  the  form  of  deeds,  surveyors'  notes,^^  plans  *^  and 
the  like. 

§  894.  Scope  of  Eule;  Boundaries,  etc^^ — The  admissibility  of  the  extra- 
judicial statement  extends  to  facts  directly  but  not  to  those  incidentally  •* 
asserted.  Facts  of  the  latter  nature,  such  as  dates,***  and  the  like,  are  not 
apt  to  be  the  subjects  of  extended  discussion  and  mutual  correction  *^  upon 
which  the  relevancy  of  this  species  of  evidence  rests.  For  the  purposes  of 
the  present  rule,  the  test  of  what  is  public  is  as  to  whether  the  subject  in 
question  is  calculated  to  excite  such  a  general,  sustained,  and,  as  it  were, 
spirited  discussion  as  will  be  apt  to  result  in  the  establishment  of  a  correct 
opinion.     The  rule  may  cover  municipal  boundaries  *^  or  incorporation  *®  and 


22.  Dancy  v.  Sugg,  19  N.  C.  615   (1837). 

23.  Royal  v.  Chandler,  83  Me.  150,  21  Atl. 
842   (1891). 

24.  Hamilton  v.  Smith,  74  Conn.  374,  50 
Ml  884  (1902). 

25.  Whitman  v.  Haywood,  77  Tex.  557,  14 
S.  W-  106  (1890):  Martyn  v.  Curtis,  68  Vt. 
397,  35  Atl.  333  (1896). 

26.  Child  V.  Kingsbury,  46  Vt.  47  (1873); 
Tracy  v.  Eggleston,  108  Fed.  324,  47  C.  C.  A. 
357   (1901). 

27.  4  Chamberlayne,  Evidence,  §  2800. 

28.  Bow  V.  Allenstown,  34  X.  H.  351,  69 

Am.  Dec.  489   (1857). 

29.  Bow  V.  Allenstown,  34  N.  H.  351,  69 
Am.  Dec.  489   (1857). 

30.  Attorney  General  v.  Antrobus,  74  Law 
J.  Ch.  599,  2  Ch.  188.  92  Law  T.  790,  3  Local 
Gov.  R.  1071,  21  Times  Law  R.  471   (1905). 

81.  Morton  v.  Folger,  15  Cal.  275  (1860). 
See  Weld  v.  Brooks,  152  Mass.  297,  25  X.  E. 
719  (1890);  Bow  v.  Allenstown,  34  X.  H. 
351.  69  Am.  Dec.  489  (1857);  Daniels  v. 
Fitzhugh,  13  Tex.  Civ.  App.  300,  35  S.  W.  38 
(1896). 

22.  Birmingham  v.  Anderson,  40  Pa.  St. 
506  (1861)  ;  Cottinprham  v.  Seward  (Tex.  Civ. 
App.  1894).  25  S.  W.  797.  See.  also.  Mineral 
R.  k  M.  Co.  V.  Auten,  188  Pa.  St.  568,  41  Atl. 


327    (1898)    (draft  of  a  survey  over  a  hun- 
dred years  old  held  admissible ) . 

38.  4  Chamberla3'ne,  Evidence,  §  2741  et 
aeq.;  4  Chamberlayne,  Evidence,  §§  2801- 
2810. 

84.  Smith  v.  Comett,  38  S.  W.  689,  18  Ky. 
L.  Rep.  818  (1897)  (date);  Peck  v.  Clark, 
142  Mass.  436,  8  N.  £.  335  (1886);  Van 
Deusen  v.  Turner,  12  Pick.  (Mass.)  532 
(1832). 

85.  Bolton  Southwei^t  School  Dist.  v.  Wil- 
liams, 48  Conn.  504   (1881). 

86.  Southwent  School  Dist.  of  Bolton  v. 
Williams.  48  Conn.  504,  507   (1881). 

87.  Chapman  v.  Twitchell,  37  Me.  69,  68 
Am.  Dec.  773   (1853). 

88.  Bow  V.  Allenstown,  34  N.  H.  351,  69 
Am.  Dec.  489  (1857). 

89.  Dawson  v.  Town  of  Orange,  78  Conn. 
96,  61  Atl.  101    (1905)    (town  common). 

40.  Thomas  v.  Jenkins.  6  A.  A;  E.  525,  1 
Jur.  261,  6  L,  J.  K.  B.  163,  1  N.  &  P.  587, 
33  E.  C.  L.  285  (1837). 

In  America,  however,  the  necessities  of  a 
new  country  have  generally  resulted  in  the 
admission  of  such  evidence  of  a  deceased  per- 
son [Cadwalader  v.  Price.  Ill  Md.  310,  73 
Atl.  273,  134  Am.  St.  Rep.  603-n  (1909)]  even 
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whether  lands  are  public  ^^  but  not  (in  England)  private  boundaries  ^  unless 
ancient  ^^  or  coinciding  with  public  boundaries.'*^ 


\ 


to  pro%'e  factd  incidentally  stated.    Hamilton  41.  MeKineron  v.  Bliss,  31  Barb.  180,  tf- 

V.  Menor,  2  Serg  &  R    (Pa.)  70  (1815) ;  Mur-  firmed  21  X.  Y.  206  (1860). 

raj  y.  Spencer,  88  N.  C.  357  (1883).    State<  48.  Curtis  v.  Aaronson,  49  N.  J.  L.  68, 7 

ments  of  the  nature  of  the  claim  made  are  not»  Atl.  886,  60  Am.  Rep.  584  ( 1886) ;  McKiasoB 

however,  admissible  undar  this  rule.  v  BUss,  21  K,  Y.  206  (1860). 


CHAPTER  XU. 

HEARSAY  AS  SECONDABY  EVIDENCE;  DYINGt  DECLARATIONS. 

Hearsay  as  secondary  evidence;  dying  declarations,  895. 
Administrative  requirements;  necessity,  896. 

relevancy,  897- 

subjectice  relevancy,  898. 

completeness  demanded,  899. 

rule  strictly  construed,  900, 

who  are  competent  as  declarants,  901. 

function  of  the  court,  902. 
Expectation  of  death,  903. 

modes  of  proof,  904. 
Form  of  declaration,  905. 
Number  of  dying  declarations,  906. 
Privilege  of  husband  and  wife,  907. 
i^cope  of  declaration,  908. 
^\  eight  for  the  jury,  909.  x 

a  discredited  rule,  910. 

impeachment,  911. 

mental  stale  of  declarant,  912* 
Rule  constitutional,  913.  ^ 

§  895.  Heanay  as  secondary  Evidence;  Dying  Declarations.^ — A  unique  form 
of  extrajudicial  statement,  often  full  of  dramatic  interest,  employed  by  judicial 
administration  as  secondary  proof  of  the  facts  asserted,  is  the  dying  declara- 
tion. On  an  indictment  for  the  homicide  of  the  declarant  his  statement  cover- 
ing the  details  of  the  fatal  encounter  is  admissible,  provided  that  it  be  shown, 
to  the  satisfaction  of  the  presiding  judge,  to  have  been  made  under  a  con- 
scious sense  of  impending  death.  The  relevancy  upon  which  its  admissibility 
was  originally  predicated  and  since  maintained,  although  with  apparently 
decreasing  confidence,  is  the  solemnity  of  the  occasion  on  which  the  statement 
is  made.  Its  probative  force  is  closely  related  to  that  created  by  the  presence 
of  an  oath.  At  the  time  when  the  present  exception  took  its  rise  immediate 
consequences  were  thought  to  attend  perjury  in  undergoing  the  oath  ordeal. 
In  a  later  age,  the  false  taking  of  an  oath  was  thought  to  be  punished  by  an 
offended  God  after  the  death  of  the  offender.     Under  this  conception,  it  was 

1.  4  Chamlterlayne,  Evidence,  §  28U.    Dy-      K  Y.  470.  401.    Admissibility  of  dying  decla- 
ing  declarations,  see  note,   Bender  ed.,   192      rations,  see  note,  Bender  ed.,  50  N.  Y.  90. 
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not  surprising  that  the  immediate  prospect  of  impending  death  should  be 
thought  to  impose  upon  the  mind  of  a  declarant  a  feeling  of  the  presence 
of  the  Dixine  Being  which  would  clear  it  of  all  motive  to  misrepresent  the 
truth,  and,  being  practically  equivalent  to  the  sanction  of  an  oath,  might  fairly 
be  regarded  as  a  satisfactory  substitute  for  it.  Relevancy  being  thus  estab- 
lished, extrajudicial  statements  by  the  victim  of  a  homicide  giving  the  cir- 
cumstances attending  the  occurrence  will  be  received  in  evidence  as  secoudary 
proof  of  the  facts  asserted  if  made  in  the  fixed  belief  of  immediately  im- 
pending death.^  Such  statements  may  be  received  at  the  instance  of  the 
defense  '*  as  well  as  that  of  the  prosecution.*  This  may  occur  where  the  dying 
declaration  absolves  the  accused  from  responsibility,  laying  the  blame  upon 
another  person/'^ 

Presence  of  Accused, —  It  is  not  required  for  the  admissibility  of  such  a 
statement  that  the  accused  should  have  been  present  or  represented  by  counsel 
when  it  was  made.® 

§  896.  Administrative  Seqoirements;  Necessity.'^ — The  administrative  ground 
for  receiving  secondary  evidence  of  the  res  gestae  of  a  homicide  in  the  form 
of  a  dying  declaration  is  a  recognition  of  the  necessity  under  which  the 
prosecution  as  proponent  often  labors  in  proving  its  case.**  The  injured  person 
being  dead,  he  is  no  longer  available  as  a  witness.  The  primary  proof,  the 
testimony  of  the  declarant,  is  inaccessible.  Under  these  circum-^tances  the 
charge  could  scarcely  be  made  out  except  by  the  use  of  the  declarations  of  the 
deceased  concerning  the  facts  of  the  transaction.  Frequently,  only  he  and 
the  accused  are  cognizant  of  the  real  facts.  The  extrajudicial  declarations  of 
the  injured  person  must  be  received  •  unless  there  is  to  be  a  failure  or  mis- 
carriage of  justice.  • 

§  897.  [Administrative  Seqnirements] ;  Eelevancy.^^ — As  in  other  instances 
of  the  reception  of  secondary  evidence,  not  only  must  the  proponent  show  that 
it  is  fairly  necessary  to  the  proof  of  his  ease  but  also  that  the  evidence  i^ 
relevant,  objectively  and  subjectively  considered.  The  question  of  the  ob- 
jective relevancy  of  dying  declarations  seldom  pi^sents  much  difficulty.  Even 
if  the  secondary  evidence  should  be  in  part  irrelevant,  the  dying  declaration 
will  still  be  received  if  otherwise  competent.*^ 

2.  People   V.    Falletto,   202  N    Y.   4ft4,  96  Orejr   61,  32  Pac    10.31,  33  Pac.  537,  affimerf 

X    E.  353   (1911).  24  Ore^.  61,  33  Pac.  5,37  (1893) 

8.  Mattox  V    L'   S..  146  U.  S.  140,  13  S.  Ct.  7.  4  Chamberlayne.  Evidence,  §  2812. 

50.  36  L.  ed.  017  ,1^02).  8.  Morgan   v.  State,  31    Ind.  215    i  H60h 

4.  To  refiwe  this  privilege  has  been  held  to  State  v.  Knoll.  69  Kun.  767,  77  Par.  580 
be  error.  Oreen  v  State,  89  Miss.  .331,  42  (1904):  People  v  Falletto,  202  N.  Y.  4W. 
So.  797  (1907)  96  X.  E    355   (1911);  State  v.  Watkine  (K 

5.  People  V.  Southern,  120  "Cal.  645,  53  Pac.  C.  1912),  75  S.  E.  22. 

214  (1898).  9.  Rhea  v  State,  75  S.  E.  22  (1912). 

6.  Shenkenberger   ▼.   State,    154   Tnd.   6.30,  10.  4  Chamberlayne,  Evidence,  §  2813. 

57  y.  E   519  11900) ;  State  ▼.  Brynnetto,  13  11.  State  v    Privas.  82  La.  Ann.  1086,  3« 

T^.  Ann.  45   (1858) ;  Statfe  ▼.  Foot  You.  24      Am.  Rep.  293  (1880). 
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§  898.  [AdnuniitratiYe  Bequir^menti] ;  Subjectiye  BeleTtnejr.^^ — The  de- 
clarant must  be  shown  to  have  adeijuate  knowledge  of  the  facts  stated  especially 
of  the  identification  of  the  accused/^  and  the  dying  man  is  presumed  to  have 
no  motive  to  misrepresent.^^  That  the  statement  is  self-aerving  affects  merely 
its  probative  force  ^^  while  the  fact  that  the  declarant  asserts  himi^lf  responsi- 
ble for  his  own  death  adds  to  its  weight.  ^^  With  the  change  in  modern  views 
as  to  the  future  life  there  is  much  doubt  often  expressed  as  to  the  reliability 
of  this  species  of  testimony. 

§  899.  [Administrative  Sequirements] ;  Completeness  demanded. ^^^-  In  respect 
to  that  which  it  purports  to  cover,  a  dying  declaration  must  be  complete.*^ 
Administration  by  no  means  requires  that  the  extrajudicial  statement  must, 
in  order  to  be  admissible^  be  a  full  account  of  the  entire  res  gestae,  properly 
io-called,  of  the  fatal  meetirtg.'^*  VV^hat  is  demanded  is  that  the  declarant 
should  be  shown,  or  rationally  assumed,  to  have  said  all  which  he  intended 
to  say  on  the  topic  which  he  has  spoken  about.  No  modification  which  the 
speaker  regarded  as  essential  to  the  accuracy  of  his  statement  can  properly 
be  omitted.  Should  there  be  reasonable  ground  for  believing  that  some  such 
qualification  has  failed  to  appear,  the  dying  declaration  will  be  nejected  as 
incomplete.^  The  declaration  need  not  however  be  presented  in  the  exact 
words  of  the  declaration  *^  but  the  substance  is  enough.** 

§  900.  [Administrative  Sequirements];  Bule  strictly  constraed.*^ — Distrust 
of  the  soundness  of  the  judicial  reasoning,  upon  which  the  admissibility  of 
this  particular  exception  to  the  hearsay  rule  was  established  and  is  still  main- 
tained, has  naturallv  led  to  the  formulation  of  an  extiiemelv  restricted  rule  on 
the  subject  of  dying  declarations.  It  is  said  that  they  should  be  received  with 
great  caution.*"*  Extension  by  interpretation  and  intendment  is  not  favored. 
Unless  an  extrajudicial  statement  can  be  brought  strictly  within  the  rule,  the 


13.  4  Cbamberlayne,  Evidence,  §§  2814- 
2819. 

13.  Com.  V.  Roddy,  184  Pa.  274,  39  Atl.  211 
(1898). 

14.  Donnelly  v.  State,  26  N.  J.  L.  507,  620 
n8o7) ;  R.  V.  Perkins,  9  C.  &  P.  39.5  (1840). 

15.  Mattox  V.  U.  S.  146  U.  S.  140,  13  Sup. 
Ct.  50,  36  L.  ed.  917   (1892). 

16.  Beatv  v.  Com.,  140  Kv.  230,  130  S.  W. 
1107  (1910)  ;  Com.  v.  Matthews,  89  Ky.  287, 
12  S.  \V,  333,  11  Ky.  Rep.  505  (1889).  Com- 
pare Kearney  v.  State,  101  Ga.  803,  29  S.  E. 
127,  65  Am.  St.  Rep.  344  (1897). 

Friendship  for  another  may  induce  the 
declarant  to  falsely  accn»e  himself  of  having 
been  the  aggressor  in  the  encounter  from  tlie 
effects  of  which  he  is  suffering.  See  Boyd  ▼. 
SUte,  84  Miss.  414,  36  So.  ^25  (1004). 


17.  4  Chaml)erlayne,  Evidence,  §§  2820- 
2821. 

18.  State  V.  Cronin,  64  Conn  293,  29  Atl. 
536   (1894). 

19.  State  V.  Nettlebush,  20  Iowa  257 
(1866);  State  v.  Patterson,  45  Vt.  308,  12 
Am.  Rep.  200  (1873). 

20.  Cooper  v.  State,  89  Miss.  351,  42  So. 
666  (I'W). 

21.  Park  v.  State,  126  Ga.  575,  65  S.  E. 
489    (1906). 

22.  Murphy  v.  People,  37  III.  447   (1865). 

23.  4  Chamberlayne,  Evidence,  §§  2822- 
2826. 

24.  Gardner  v.  State,  55  Fla.  25.  45  So. 
1028  ri908)  ;  Smith  v.  State,  9  Ga.  App.  403, 
71  S.  E.  606  (1911)  ;  Lipscomb  ▼.  SUte,  76 
Miss.  669,  23  So.  210  (1897). 
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judicial  impulse  is  to  reject  it.**^  In  brief,  a  dy^ng  declaration  is  received 
only  in  criminal  actions  for  homicide,  where  the  death  of  the  declarant  is. the 
subject  of  the  charge  and  the  circumstances  of  the  killing  form  the  basis  of 
the  declaration,  the  latter  having  been  made  under  a  sense  of  immediately 
impending  death.  The  evidence  is  not  i*eceived,  according  to  the  course  of 
the  common  law,  in  civil  actions/''^  illegal  acts  implying  an  assault  even  in 
case  of  those  which,  like  abortion,  result  in  death.  Although  the  earlier  law 
admitted  the  evidence  in  case  of  other  crimes,^*  it  is  now  settled  that  the  dying 
declaration  is  admissible  only  in  cases  for  homicide.^*  Where  a  conspiracy 
is  shown,  the  dying  declarations  of  deceased  will  be  received  as  against  a 
defendant  who  did  not  fire  the  fatal  shot,  but  was  present  on  the  scene  actively 
assisting  in  the  perpetration  of  the  crime.*® 


§  901.  [Administratiye  Eeqnirements] ;  Who  are  competent  as  Deolarantt.^— 
Speaking  generally,  any  person  is  a  competent  declarant  who  would  be  re- 
ceived as  a  witness.  In  other  words;  anyone  who  would,  if  living,  be  competent 
to  testify,  may  be  the  declarant  in  a  dying  declaration.'^  Conversely,  in  case 
the  maker  of  the  dying  statement  would,  if  alive,  be  incompetent  as  a  wit- 
ness,^* his  dying  declaration  would  be  rejected. ''  Included  in  this  general 
statement  is  the  fact  that  where  the  declarant,  bv  reason  of  infancy,'^  insanitv,*^ 
or  other  cause,^*  would  have  been  incompetent  to  have  testified  as  a  witness, 
his  declaration  made  in  extremis  will  not  be  received.  As  an  ex-convict  is  a 
competent  witness,   his  dying  declaration   is  admissible.'^     The  court  may 


85.  State  v.  Belcher,  13  8.  C.  459  (1880). 

26.  Thayer  y  Lombard,  165  Mass.  174.  42 
X.  E.  .563,  52  Am.  St.  Rep.  507  (1896).  It 
is  well  settled  in  this  country  that  dying 
declarations  are  admissible  in  homicide  cases 
only.  The  Supreme  Court  of  Kansas  has, 
however,  in  a  learned  opinion  declared  that 
there  is  no  basis  for  the  distinction  and  holds 
that  they  are  admissible  in  civil  cases.  The 
theory  on  which  they  are  admitted  is  that  the 
realization  of  impending  death  operates  on 
the  mind  and  conscience  of  the  declarant  with 
strength  equal  to  that  of  an  ordinary  oath 
administered  in  a  judicial  proceeding,  and 
this  reason  applies  equally  in  civil  cases. 
This  was  formerly  the  rule  in  Knsrland  and 
such  declarations  were  not  limited  to  homi- 
cide cases  until  after  18.30  and  then  the  limi- 
tation was  made  by  the  courts  under  the  old 
theory  that  a  criminal  wrong  was  more 
worthy  of  attention  of  the  courts  than  a  civil 
wrong  but  as  this  idea  has  been  discarded 
the  rule  itself  should  also  hp  dropped. 
Thurston  v.  Fritx,  91  Kan.  468,  138  Pac.  625, 
50  L.  R.  A.  (N  8.)  1167  (1914). 


27.  R.  V  Drummond,  Leach  Cr.  L.  4th  ed. 
337  (1784)    (robbery). 

88.  ''Such  evidence  is  admissible,  in  faiws 
of  homicide,  only  where  the  death  of  the 
deceased  is  the  subject  of  the  charge,  and  the 
circumstances  of  the  death  are  the  subject  of 
the  dying  declarations.**  People  ▼.  Davis,  56 
X.  Y.  95,  103  (1874),  per  Orover,  J 

ae.' People  V.  Moran,  144  Cal.  48.  77  Pac. 
777    (1904). 

80.  4  Chamberlayne.  Evidence,  $$  2«27, 
2828. 

31.  North  V.  People,  1.39  lU.  81.  28  V  K. 
966  (1801). 

aa.  R.  V.  Drummond,  1  I^each  Pr.  L.  4tb 
ed.  3.37  (1784)    (convict). 

88.  State  v.  Baldwin,  15  Wash.  15.  45  Pac. 
6.50  (1896). 

84.  Hunter  v.  State,  59  Tex.  Cr.  App.  4.39, 
129  S.  W.  125  (1910)    (10  years). 

85.  Guest  V.  State,  96  Misa.  871,  52  So. 
211   (1910). 

86.  Jackson  v.  Vredenburgh,  1  .Johns.  159, 
163  (1806)    (interest). 

87.  State  y.  B:<mnt»  124  La.  202,  50  Sa  12 
(1900). 
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make  variouB  judicial  assumptions  as  that  one  who  thought  himself  in  extremis 
had  the  mental  feelings  appropriate  to  that  situation  ^  or  that  an  infant  of 
tender  years  was  incompetent  as  a  witness.** 

§  902.  [Administiatiye  Seqnizeinents] ;  Fonotion  of  the  CouTt."^^ —  The  dying 
declaration  is  not  permitted  by  judicial  administration  to  go  directly  to  the 
jttr>'.^^  Whether  the  conditions  essential  to  its  admissibility  have  been  shown 
to  exist  in  a  particular  case  is  an  administrative  question  *^  and  frequently, 
in  view  of  the  momentous  conseciuences  to  the  defendant,  one  of  ditliculty  and 
nicety.  The  court  cannot,  it  is  said,  properly  leave  to  the  jury  the  question 
of  the  admissibility  of  a  dying  declaration.^*  Where,  however,  the  court  as 
a  matter  of  law  passes  upon  the  competency  of  dying  declarations  and  admits 
them,  but  the  evidence  is  conflicting  regarding  a  fact  which  determines  the 
admissibility  of  the  statement,  the  presiding  judge  may  reasouably  regard  the 
administrative  expedient  of  again  submitting  the  question  of  the  competency 
of  the  declarations  to  the  jury  under  appropriate  alternative  instnictions/^ 
The  appellate  courts  will  not  under  the  prevailing  rule  reverse  the  action  of 
the  trial  court  in  these  matters  if  reason  has  been  employed.** 


§  908.  Ezpeotation  of  Death.**® —  The  subjective  sense  of  impending  dissolu- 
tion on  the  part  of  the  deceased  at  the  time  of  making  his  statement,  must  be 
proved  to  the  satisfaction  of  the  presiding  judge,  if  the  dying  declaration  is  to 
be  received.^^  It  is  not  sufficient  to  render  the  statement  admissible  that  the 
declarant  shotfld  be  aware  that  he  is  certain  ultimately  to  die  of  his  injury.*® 
He  must  be  conscious**  that  the  hand  of  death  rests  upon  him,  that  the 
grim  visitor  has  arrived,  that  there  is  absolutely  no  chance  of  anything  for 
him  but  immediate  death.^*  All  hope  and  expectation  of  living  must  have 
been  abandoned.*^  The  declarant  should  be  possessed  by  a  fixed  feeling  that 
he  must  die  at  once.*^     Ih'ing  declarations  should  not  be  confused  with  ad- 


S8.  Lambeth  ▼.  State,  23  Miss.  322,  358 
(1852)  ;  People  v.  Craft,  148  N.  Y.  631,  43 
X.  E.  80   (1896). 

89.  State  v.  Frazier,  109  I^.  Ann.  4.58,  33 
So.  661  ( 1903)  ;  Rex.  v.  Pike.  3  C.  &.  P.  598, 
14  E.  C.  L.  736  (1829)    (four  yeara). 

40.  4  Chaniberlayne,  Evidence,  §§  2829, 
2830. 

41.  State  ▼  Johnson,  118  Mo.  491,  24  S. 
W.  229,  40  Am.  St.  Kep.  406  (1893). 

48.  SUte  ▼.  Kuhn,  117  Iowa  216,  90  N.  W. 
733   (1902). 

48.  Roten  v.  State,  31  Fla.  514,  12  So.  910 
(1893) ;  State  v.  Zom,  202  Mo.  12,  100  S.  W. 
591  (1907);  State  v.  Johnson,  118  Mo.  491, 
24  S.  W.  229,  40  Am.  St.  Rep.  405  (1898)  ; 
Willoaghby  ▼.  Territory,  16  Okla.  577,  86 
Pac.  56  (1906) ;  State  y.  Caater,  36  Vt.  378 
(1862). 


44.  WiHoughby  v.  Territory,  16  Okla.  577, 
86  Pac.  56  (1906). 

46.  State  v.  Monich,  74  N.  J.  L.  522,  64 
Atl.  1016   (1906). 

46.  4  Chamberlayne,  Evidence.  §§  2831- 
2834. 

47.  People  v.  Governale,  193  N.  Y.  581,  86 
X.  E.  564  (1908). 

48.  People  v.  Cassesse,  261  lU.  422,  96  N. 
E.  274  (1911). 

40.  State  v.  Bnimo,  153  Iowa  7,  132  N.  W. 
817  (1911). 

60.  People  v.  Del  Vermo,  192  N.  Y.  470,  85 
N.  E.  690  ( 1908 ) . 

51.  Williams  v.  State,  168  Ind.  87,  79  N. 
E.  1079  (1907). 

68.  Com.  V.  Bishop,  166  Mass.  148,  42  N. 
£.  560  (1896).  A  dying  declaration  is  not 
admissible  unless  it  is  made  at  a  time  when 
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missions  by>coBduot  as. where  t^  deceased  .makes  statements  in  the  presence 
of  the  accused  under  such  circumstances  that  sijepce  may  be  taken  as  proof 
of  acquiescence*^^  or  where  the  statement  is  spontaneous  and  part  of  the  res 
gestae/*^  h\  which  ca^e  it  need  not  appear  that  the  deceased  then  entertained  a 
present  expectation  oi  deatli.  li'  tlie  \le<'rarant  tlicAight' ttat  he  N^^afe'under  the 
shadow  of  death  his  statemont  is  admissible  a Ithoujih  his  attondatits  i-egarded 
him  as  having  a,  chance  of  rccoverv  ^•"'  and  e\eil  so  assured  him '^  but  should 
it  appear  that  he  entertained  the  least  hope  of  recovery  ^^  oven  without  reason  ** 
his  statement  is  not  receivable.  The  fact  that  death  does  not  occur  at  once  is 
immaterial.^® 

§  904.  [Expectation  of  Deatli] ;  Kode»  of  Proof .^^'—  Tha,t  the  declarant,  be- 
lieving himself .  to  be  in  extremis^  made  his  statement  under  the  solen^n  sense 
of  inevitable  and  impending  death  can  be  shown  in  any  of  several  ways.  The 
only  requirement  imposed  by  judicial .  adminii^tration  is  t];iat  the  presiding 
judge  should  be  reasonably  satisfied  that  the  declaration  was  made  under  the 
sanction  required  by  law.^^  The  fact  to  be  established  being  psychological,  the 
difficulty  of  proof  authorizes,  if  not  requires,  an  extended  range  of  evidence. 
This  proof  may  consist  in  the  conduct  of  the  declarant,'*  as  where  he  calls 
for  prayers,"^  or  may  be  found  in  his  declarations®*  made  before  or  after  the 
statement  *'*  or  an  inference  may  be  drawn  from  his  physical  condition  at  the 
time ''"  or  from  statements  made  to  him  at  the  time  as  to  his  condition.'^ 

§  906.  Form  of  Declaration,^^ —  Most  statements  are  oral  and  may  be  in  any 

the  declarant  had  abandoned  aU  hope  of  re-  W,  4    Chamberlayiie,    Evidence,    §§   2835- 

covery.  •  A  sentence  add«d  to  a  dying  devlara-  2S40* 

tion  of  a  Chinaman  that  "  1  make  the  same  61.  P^ple  v.  Smith,  172  N.  Y.  210,  64  N. 

under  the  fear  and  belief  that   I  will  die '^  E.  814  (1902). 

which  Htatement  was  inserted  before  signature  62.  State  ▼.   firidgham,  61   Wash.   18,  97 

at  the  request  of  the  district  attorney  as  it  Pac.  1096  (1968). 

was  not  his  Toluntary  statement  is  not  ad-  6S.  White  v.   State,    111    Ala.   92,  21   So. 

missible.    State  v.  Fong  Loon,  «0  Idaho  ^48,  330  (1896) ;  Ward  v.  Stote,  85  Ark.  179,  107 

158  Pac.  233,  L.  H.  A.  1916  F  1198   (1916).  S.  W.  677   (1908)    (prayed);  Lyens  v.  SUte, 

53.  Donnelly   V.    SUte,   26   N.    J.    L.    463  133  Ga.  687,  66  S.  E.  792  (1909)    (prayed): 
( 18.>7 )                                                                '  State  v:  Spencer,  30  La.  Ann.  362  ( 1878) . 

54.  Healy  v.  People,  163  III   372,  45  N:  E.  -64.  Com.   v.  Thompson,   159  Mass.  56,  38 
230  (1S96) :  Goodall  v.  State,  1  Orep.  333,'  80  N.  E.  Ill  (1893). 

Am.  Dec.  306  (1861).  66.  RemoteHen. —  The   declarations  as  to 

66.  People  v.  Simpson,  48  Mich.  474.  12  N.  apprehension  of  death  must  be  made  snffi- 

W.  662    (1882)  ;  Sftate  v.  Bradley.  34  S.'  C.  ciently  near  the  time  of  the  dying  declan- 

136,  13  S.  K.  315  (1890).  tion   to   be  relevant.     Where  a  considerable 

66.  Pitts  V.  State,  140  Ala   70,  37  So.  101  length  of  time  intervenes  the  evidence  may  be 
(1904).  rejected.     Phillips  v.  State.  3  Ala.  .\pp  21^. 

67.  People  V.  Hodjrdon,  .55  Cal.  72.  36  Am.  67  So   1033  (1912)    (several  days). 

Rep.  .30  (*'  realizing  that  I  may  not  recover")  66.  State  v.  SulliVan.  20  R.  f.  174,  37  Atl. 

(18S0).  673   (1897). 

68.  Com.  V.  Roberts,  108  Mass.  296  (1871).  67.  People  v.  White,  251  TTl.  67,  95  N.  E. 

69.  Johnson  ▼.  State,  102  Ala.  1,  16  So.  99  10.^6  (1911). 

(1S93).  68.  4   Cbamberlayne,   Evideaee,   §|   2841- 

2846. 
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language. ^*. or  form  ^^  and  need  not  be  spontaneous  ^^  but. may  be  in  reply  to 
questions  ^^  or  by  signs  "^  if,  it  is  clear  what  the  intention  was.*^*  The  state- 
ment is  often  written  ^®  but  need  not  be  signed  ^^  and  if.  written  its  contents 
must  be  proved  by  production  of  the  paper  itself.^^  It  is  immaterial  whether 
the  statement  is  sworn  to  or  not  "*  and  it  mav  be  used  merely  as  a  memorandum 
to  refre^jh  the  memory  of  the  witness  who  heard  the  statement  made.''' 

§  906.  Number  of  dying  Declarations.^*^.  — Where  statements  are  made  by  the 
deceased  at  different  times,  all  may  be  proved  as  his  dying  declarations  if  all 
are  made  under  a  sense  of  impending  death.*^  'Should  the  original  statement 
have  been  made  while  the  declarant  was  not  in  the  required  mental  condition, 
his  subsequent  affirmance  of  it,  while  under  the  sense  of  impending  dissolution, 
admits  the  earlier  declaration,  provided  that  there  is  no  uncertainty  as  to  what 
statements  are  referred  to.^^ 

§  907.  Privilege  of  Hiubaiid  and  Wifc.»- —  Under  the  well-known  principle 
of  the  common  law  that  husband  and  wife  are  permitted  to  testify  as  to  acts 
of  violence  committed  by  one  againat  the  persor  of  the  other,  it  is  not  questioned 
in  any  quarter  that  the  dying  declarations  of  a  wife  may  be  admissible  upon 
the  trial  of  an  indictment  brought  against  her  husband  for  killing  her  or  vice 
versa.^^     In  other  words,  the  relation  of  husband  and  wife  does  not  affect  the 


69.  Daughdrill  v.  State.  113  Ala.  7,  21  So. 
37S  ( 1896)    («8  message  to  wife). 

70.  State  V.  Ash  worth,  50  I^.  Ann>  94,  2? 
So.  270  (1898);  Brande  v.  State  ^Tex.  Cr. 
ApjL  1898),  45  S.  W.  17  (1898)  ^sUtenent 
may  he  given  at  diflterent  times  with  ititerrup- 
tioiis). 

71.  Supra,  §  903. 

72.  Smith  v.  State,  9  Qa.  App.  403,  7^  S. 
E.  606  (1911)    (bystander). 

78.  People  v.  Madras,  201  X.  Y.  340,  94 
X.  E.  857  (1911). 

74.  McHugh  V.  State,  31  Ala  317  ( 1858). 

76.  Com.  V.  Birriolo.  107  Pa.  St.  371,.  17 
Atl.  355   (1900). 

76.  State  v.  Carrington.  1.')  Utah  480,  50 
Pac.  526   n«97). 

77.  Ciardner  v.  State,  5.",  Fla.  102.).  45  So. 
1028(1908)    (<»opy  rejected  I . 

78.  ,1aok»on  v.  State  (Ark.  1012),  145  S. 
W.  559:  State  v.  Byrd.  41  Mont  5S5,  111  Pac. 
407  (1910):  State  v.  Tal»>ert,  41  S  C  526, 
10  S.  E.  852  1 1804).  See.  aUo,  State  v. 
Clark,  04  W.  Va.  625.  63  S.  E.  4<^   (190^). 

79.  SaiUberry  v.  Com.,  32  Ky.,  L.^  Rep. 
1085,  107  S.  \V.  774  (1908)  :  Com.  v.  Haney, 
127  Ma»s.  4.55  (1879)  -.  State  v.  Whitson.  \U 
X.  e.  flO.n.  697;  16  S..  E.  .%32  (1892\;  Turner 
V.  State,  80  Tenn.  547,  15  S  W.  838  nsOU. 
Where  a  dying  declaration  is  taken  through 


an  interpreter  by  a  stenographer  the  stenog- 
rap^r  cannot  himself  testify  to  what  the 
interpreter  told  him  as  this  is  hearsay.  State 
V.  Fong  Loon,  29  Idaho  248,  158  Pac.  233, 
L.  R.  A.  1916  F,  1198  (1916).  The  use  of  a 
printed  form  in  obtaining  a  dying  declaration 
containing  questions  a^  to  knowledge  of  im- 
pending death  is  to  be  discouraged  as  tending 
to  cause  the  questions  to  be  asked  in  a 'per- 
functory manner.  If  the  questions  are  slurred 
over  or  answered  by  a  perfunctory  nod  or  a 
careless  assent  there  is  an  utter  absence  of  the 
clear  and  unequivocal  expression  of  the  cer- 
tain conviction  of  impending  death  which  the 
law  has  always  demanded  as  an  es^ntial  pre- 
requisite to  the  admission  of  unsworn  decla- 
rations of  fact t  which  may  be  used  to  deprive 
a  hiunan  being  of /his  life  But  the  mere  use 
of  the  printed  form  will  not  of  itself  cause 
the  rejection  of  the  declaration  People  v. 
Kane,  213  X.  Y  260.  107  X  E.  6.i5,  L  R.  A. 
1915  F  607  (1915). 
,    80.  4  Chamberlayne,  Evidence,  §  2847. 

81.  Dunn  v.  People,  172  111.  582,  50  N.  E. 
137   (1898). 

82.  State.  V.  Peacock,  58  Wash.  41.  107  Pac. 
1022,  27  L.  R.  A.  (X.  S.)  702  n.  dOJO). 

.83.  4  Chamher^yne,  Evidence.  .§.  2848. 
84.  ^(oore  v.  Statue,  12  Ala,  764.  42  Am.  Dec. 
276  (1848) ;  People  v.  Green,  1  Den.  (N.  Y.) 
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admidsibility  of  the  statement.  It  will  be  received  if  otherwise  admiflsible." 
IStill  more  clearly,  uo  impediment  would  arise  on  this  score  where  the  accused 
was  merely  au  accomplice  with  the  husband  of  the  declarant.®*^ 

§  908.  Scope  of  Declaration.^' —  In  general,  the  dying  declaration  may  prop- 
erly cover  whatever  the  declarant  might  legally  have  stated  as  a  witness,^^  and 
nothing  further.^*  Primarily,  it  should  cover  the  res  gestae  of  the  fatal  en- 
counter,^' using  the  very  elastic  Latiii  tciin  not  in  the  extended  American  sense 
but  in  its  English  or  restricted  meaning.  The  extrajudicial  statement  should 
not  be  so  extended  as  to  include  facts  remotely®*  or  only  incidentally"*  con- 
nected with  the  main  occurrence.**  Within  the  proper  meaning  of  the  phra^ 
may  be  included  any  relevant  facts,  preliminary  or  subsequent,  which  have  a 
causal  relation  to  the  happening  of  the  res  gestae.^*  The  declaration  may 
include  such  facts  as  tend  to  explain  the  res  gestae  •*  but  not  the  effects  of  the 
crime. *^  The  statement  if  essentially  one  of  fact  naay  take  the  form  of  infer- 
ence**' and  the  declarant  may  even  be  allowed  to  state  that  the  accused  "  poi- 
soned "  him.®*  The  emotions  of  the  declarant  must  be  excluded  ••  but  the 
identification  of  the  person  who  did  the  killing  is  one  of  the  most  valuable 
ofikes  of  a  dying  declaration.*     The  declaration  must  not  contain  inference 


614    (1845);   SUte  v.  Belcher,  13  S.  C.  469 
(1880). 

85.  People  v.  Beverly,  108  Mich.  500,  66  N. 
W.  379  (1896) 

86.  State  v.  Pearce.  56  Minn.  226,  57  N.  W. 
652,  1005,  affirmed  56  Minn.  226,  57  N.  W. 
1065  (1894). 

87.  4  Chamberlayne,  Evidence,  §§  2849- 
2857. 

S8.  Tibbfl  V.  Com.,  138  Ky.  558,  128  S.  W. 
871,  28  L.  R  A    (X.  S.)  OO'm.  (1910). 

89.  People  v.  Smith,  172  X.  Y.  210,  64  N. 
£.  814  (1002). 

90.  State  v.  Wright,  112  Iowa  436,  445,  84 
N.  W.  541  (1900). 

91.  State  V.  Spivey.  191  Mo.  81,  90  S.  W. 
81  (1905);  Wakefield  v.  State,  50  Tex.  Cr. 
App.  124,  94  S.  W.  1046  (1906) 

98.  State  v.  Horn,  204  Mo.  528,  103  S.  W. 
69  ( 1907 ) ;  State  v.  Eddon,  8  Wash.  292,  36 
Pac.  1 3!)  ( 1 894 )    ( deceased  unarmed ) . 

93.  Xordjrren  v.  People,  211  111.  425,  71  N. 
K.  1042  (1904). 

94.  People  v.  Cyty,  11  Cal.  App.  702.  106 
Pac.  257  (1909).  Wliere  a  dyin^  declaration 
is  intriidu<>ed  by  the  State  it  is  error  to  limit 
an  admiMHion  in  it  that  the  deceased  had 
threatened  the  defendant  to  its  use  as  im- 
peaching the  dying  declaration.  This  ib  itself 
a  dying  declaration  which  the  defendant  can 


use.  Tittle  v.  State,  188  Ala.  46,  66  So.  10, 
52  L.  R   A.   (X.  S.)  910  (1914). 

95.  People  v.  Qlover,  141  Cal.  233,  74  Pac. 
745  (1908) ;  State  v.  Betsch,  43  S.  C.  132,  20 
S.  E.  998  (1895). 

•6.  Johnson  v.  State,  63  Miss.  313  (1885). 

97.  Pennington  v.  Com.,  68  S.  W.  451,  24 
Ky.  L.  Rep.  321  (1902);  Luker  t.  Com.,  5 
S.  W.  354,  9  Ky.  L.  Rep.  385  (1887)  (he  and 
defendant  had  no  difficulty). 

98.  Copeland  v.  State,  58  Fla  26,  50  So. 
621  (1909) ;  Shankenberger  v.  SUte.  154  Ind. 
630,  57  X.  E.  519  (1900)  ("poisoned  by  my 
mother-in-law'*);  State  v.  Kuhn,  117  lova 
216,  90  X.  W.  733  (1902) ;  Lipscomb  v.  State. 
75  Miss.  559,  23  So.  210.  230  (1898) 
Contra:  Berry  v  State,  63  Ark.  382,  38  S. 
W.  1038  (1897)  (whiskey  was  poisoned); 
Mathedy  v.  Com.,  19  S.  W  977,  14  Ky.  L. 
Rep.  182  (1892):  Omer  ▼.  State  (Tex.  Cr 
App.  1912) .  143  S.  W.  936) .  A  dying  declara- 
tion to  the  effect  that  the  defendant  had  killed 
him  **  on  purpose  *'  is  admissible  although  ob- 
jected to  on  the  ground  that  it  is  opinion 
cTidence  Pippin  v  Commonwealth,  117  Va. 
919,  86  S.  E.  1.52  (1915). 

99.  State  v.  Evans.  124  Mo.  397,  28  S.  W. 
8  (1894)    (forgiveness). 

1.  People  V.  Madas,  201  N.  T.  849,  94  N.  B. 
857  (1911). 
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§  909 


or  the  use  of  reasoning.^  The  declaration  may  summarize  various  phenomena 
and  state  them  as  a  collective  fact  ^  as  the  absence  of  provocation  *  or  may 
state  psychological  facts  ®  as  the  belief  of  the  declarant  *  when  an  ordinary 
witness  would  have  been  permitted  to  do  so  ^  but  facts  occurring  before  the 
res  gestae  of  the  killing  itself  cannot  be  included.**  Where  the  statement  con- 
tains some  valid  and  some  immaterial  evidence  its  admission  may  depend  on 
whether  it  seems  necessary/-* 

§  909.  Weight  for  the  Juiy.^^—  The  preliminary  ruling  of  the  judge  admit- 
ting the  dying  declajfation  goes  no  farther  than  to  decide  that  the  jury  may 
rationally  consider  it  as  evidence.**  What  probative  force  it  shall  have  in 
deciding  the  issues  raised  in  the  case  is  absolutely  for  them  to  determine.*^ 
In  deciding  as  to  its  credibility  the  jury  should  consider  all  the  evidence  in 
the  case^  including  any  which  may  have  come  to  their  attention  during  the 
preliminary  hearing  on  voir  dire^^  The  credit  which  the  jury  may  be  dis- 
posed to  give  may  properly  vary  as  they  r^ard  a  dying  declaration  as  being 
one  of  facty  on  the  one  hand,  or  as  stating  opinion  or  inference  on  the  other.  *^ 
So,  as  to  whether  a  dying  declaration  has  been  voluntarily  made^  or  was  ex- 
torted by  duress  **  is  a  question  for  them.  As  to  the  presence  of  a  sense  of 
impending  death,  the  jury  may  find  that  it  does  or  does  not  exist.^^  To  assume, 
in  instructions,  therefore,  that  the  statements  admitted  are,  in  fact,  dying 
declarations,  has  been  said  to  be  error.^^  Even  should  the  jury  be  convinced 
that  the  utterances  placed  before  them  are  properly  entitled  to  the  legal  status 
of  dying  declarations,  they  are  by  no  means  constrained  to  credit  them.  They 
may  believe  that  the  declarant  has  spoken  the  truth  and  so  credit  his  state- 


2.  People  V.  Alexander,  161  Mich.  645,  126 
N.  W.  837  (1910). 

8.  Com.  V.  Matthews,  89  Ky.  287.  12  S.  W. 
33.3,  11  Ky.  L.  Rep.  .505  (1889). 

4.  Washiti^on  v.  State,  137  Ga.  218.  73  S. 
K  512  (1911)    (''he  shot  me  for  nothing'*)- 

5.  The  government  cannot  show,  as  part  of 
its  original  case,  that  the  accused  had  threat- 
ened violence  against  the  deceased  State  v. 
Perigo.  80  Iowa  .^7.  45  X.  W  399  (1890); 
Hackett  v.  People,  54  Barh   370  (lS(^fi). 

T>rmo»t— State  v.  Wood,  53  Vt.  560 
(iSf^l). 

WnHhinfftort. —  State  v.  Moody.  18  Wash., 
165.  51  Pac.  356   (1897). 

d.  Doolin  V  Com.,  95  Ky.  29,  23  S.  W.  663. 
15  Ky.  L.  Rep.  408  (1893). 

7.  People  V,  Conklin,  175  N  Y.  .333.  67 
N.  K.  624  (1903). 

8.  People  V.  Alexander.  161  Mich.  645,  126 
N.  W.  837.  17  Detroit  Leg.  X.  408  (1910)  : 
Still  T.  State,  126  Tfim.  80,  140  S.  W.  298 
(1911). 


9.  Collins  ▼.  Com.,  12  Bush  (Ky.)  271 
(1876). 

10.  4  Chamberlayne,  Evidence.  §  2858. 

11.  Com  v.  Roberts,  108  Mass.  296  (1871). 
IS.  Meno  v.  State,   117  Md.  435,  83  Ail. 

759  ( 1^  1 2 )    ( sufficient  intelligence ) . 

13.  People  V.  White.  251  111.  67,  95  N  E. 
1036  (1911);  Gurley  v.  State  (Miss.  1912), 
57  So.  .565:  State  v.  Gow,  235  Mo.  307,  138 
S.  W  648  (1911) :  Jackson  v.  State,  55  Tex. 
Cr.  App.  79.  115  S.  W.  262,  131  Am.  St.  Rep. 
792  (1908). 

14.  State  V.  W^ashington.  13  S.  C.  453 
(1880):  State  v.  Quick,  16  Rich.  L.  (S.  C.) 
342  (1867). 

15.  Jackson  v.  State,  55  Tex.  Cr.  App.  79, 
115  S.  W.  262,  1.39  Am.  St.  Rep.  792  (1908) 
(abortion). 

16.  California, —  People  v.  Thomson,  145 
Cal.  717.  79  Pac.  485  (1906). 

17.  People  V.  Thomaon,  145  Cal.  717,  79 
Pac.  435  (1906). 
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ment,  although  they  fail  to  find  that  he  spoke  with  a  sense  of  impending 
death  ^**  and  they  may,  on  the  other  hand,  disbelieve  his  utterance,  though 
made  in  expectation  of  immediate  dissolution. 

§  910.  [Weight  for  the  Jury];  A  discredited  Bulc.^^— The  administrative 
treatment  judicially  accorded  to  the  admission  of  this  exception  to  the  hearsay 
rule  as  secondarv-  evidence  of  the  facts  asserted  is  intelligible  only  upon  the 
theory  that  the  rule  which  admits  it  is  a  discredited  one.  It  is  both  too  strictly 
and  too  loosely  construed.  Since  the  ground  for  receiving  the  statement  is 
that  of  necessity,  its  reception,  upon  sound  administrative  principles,  should 
end  when  the  necessity  no  longer  exists.  Vet  even  where  the  government  is 
able  to  prove  a  perfect  case  by  direct  evidence,  the  dying  declaration  continues 
to  be  received.  Such  declarations  are  not  always  fair  to  the  accused  as  usually 
made  by  one  surrounded  by  his  friends  with  a  natural  desire  to  exculpate 
himself  ^"  and  therefore  the  prosecution  is  alloVved  to  corroborate  them  by 
showing  prior  consistent  statements  by  the  declarant  ^^  and  will  give  the 
accused  the  widest  latitude  in  his  defence.^'^ 

§  911.  [Weight  for  the  Jury];  Impeachment.^^ — The  declarant  in  a  dying 
declaration  may  be  impeached  in  any  mai^ner  which  would  be  proper  in  case 
of  a  witness.**  This  may  be  done  by  disproving  the  statements  of  the  declara- 
tion ^  or  showing  inconsistent  statements  ^*  of  the  declarant  or  that  he  has 
a  bad  moral  character  ^"  or  is  irreligious.^® 

§  912.  [Weight  for  the  Jury] ;  Mental  state  of  Declarant.^^ —  To  enable  them 
properly  to  judge  of  the  probative  force  of  a  dying  declaration,  the  jury  are 
entitled  to  be  fully  informed  of  the  circumstances  under  which  it  was  mada*' 
Prominent  among  these  is  the  mental  condition  of  the  declarant.^ ^  This  they 
are  entitled  to  view  from  all  angles,  reaching  a  conviction  of  their  own  as  to  an 
actual  sense  of  impending  death  experienced  by  the  declarant  at  the  time  of 


18.  See  DonneUy  v  State,  26  N.  J.  L.  463, 
affirmed  26  X  J  L.  801  (1857). 

19.  4  Chamberlayne,  Evidence,  §§  2859- 
2864. 

90.  Lipscomb  v  State,  75  Miss  559,  580, 
23  So.  210  (1807)  (the  mind  of  the  declar- 
ant may  be  impaired  or  confused) 

91.  State  V.  Craine,  120  X.  C.  601,  27  S.  E. 
72   (1897)    (affidavit). 

99.  Com.  V.  Roberts,  108  Mass.  296  (1871). 

93.  4  Chamberlayne,  Evidence,  5§  2R64- 
2866. 

94.  Carver  v  U.  S.,  164  U.  S.  694.  17  Sup. 
Ct.  228,  41  L  ed.  602  (1896). 

95.  Wliite  V  SUte,  30  Tex.  App.  652,  18 
S.  W.  462  (1892). 


96.  Carver  v.  United  States.  104  U.  S.  694. 
17  Sup.  Ct.  228,  41  L.  ed.  602  ( 1897). 

97.  Xordgren  v  People,  211  111.  425,  71 
X.  E.  1042  (1904). 

98.  Xesbit  v.  State,  43  Ga.  238  (187i); 
State  v.  Elliott,  45  Towa  480  (1877):  Gam- 
brell  V  State,  92  Miss.  728,  46  So.  13S,  17  L. 
R.  A.  (X.  S.)  291.  131  Am.  St.  Rep.  540 
(1908). 

99.  4  CTiamberlayne,  Evidence,  §  2867, 

80.  State  v.  Doris.  51  Orejr.  136.  94  Par. 
44,  16  L.  R  A.  ^X.  S.)  660  n.  (1908):  State 
V.  Crawford.  31  Wash.  260.  71  Pac.  1080 
(1903). 

81.  Allen  v.  Com..  134  Ky.  10,  119  S.  TV. 
79.1  (1009)  (rational);  Hunter  v.  .<?tate,  59 
Tex.  Cr.  App   439,  129  S.  W.  125  (1910). 
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making  his  statement  and  its  influence  over  him  in  inhibiting  falsehood. ^'^ 
Evidence  should  be  received  as  to  the  memory  ^^  or  sanity  '**  of  the  dcclaram. 

§  913.  [Weight  for  the  Jury] ;  Bule  Constitutional.^^—  That  the  admissibility 
of  dying  declarations  is  not  in  viulation  ^^  of  the  right  of  confrontation  t're- 
queutly  secured  to  all  persons  on  trial  by  express  constitutional  provisions  is 

well  settled.** 

32.  State  v.  Vee  Gueng,  57  Oreg.  509,  112  84.  Gueat  t.  SUte,  96  Miss.  871,  52  So. 
Pac.  424  (1910).  211   (1910). 

33.  Mockabee  t.  Com.,  78  Ky.  380  (1880) ;  85.  4    Chamberlayne,    Evidence,    §§    2868, 
Brown  v.  State,  32  Miss.  433    (1856);   Vass*  2869. 

Case,  3  Leigh    (Va.)    786,  24  Am.  Dec.  695  86.  People  v.  Corey,  157  N.  T.  332,  51  N.  E. 

(1831).  i024  (1898). 


OHAPTEB  XLn. 

HEAKSAV  AS  SECONDARY  EVIDENCE;  ENTRIES  IN  COURSE  OF  BUSINESS. 

Declarations  in  cowrm  of  business,  914. 

English  rule,  915. 

American  rule,  916. 

Administrative^  requirements;  necessity,  917. 

subjective  relevancy ;  adequate  knowledge,  918. 

absence  of  controlling  motive  to  misrepresent,  919. 

contemporaneousness  required,  920* 

regularity,  921. 
Form  of  statement,  922. 

written,  923. 
Nature  of  occupation,  924. 

§  914.  Declarations  in  Course  of  Budness.^^ —  Another  exception  to  the  hearsay 
nile  which  substantive  law  has  placed  at  the  service  of  judicial  administration 
in  its  effort  to  elicit  truth  is  that  which  admits,  as  proof  of  the  facts  asserted, 
oral  declarations  or  written  entries  made  by  deceased  persons  in  the  usual 
course  of  professional  or  official  business,  or  in  discharge  of  some  duty.^ 

Relevancy  of  Regularity. —  At  the  present  day  the  chief  importance  of  the 
exception  to  the  hearsay  rule  under  consideration  is  a  historical  one.  To- 
gether with  the  rule  relating  to  shop  books,  it  constitutes  one  of  the  confluent 
currents  of  authoritv  which  have  blended  under  the  influence  of  modem  con- 
ditioiis  into  the  broad  general  principle  of  the  Relevancy  of  Regularity.  This 
may  broadly  be  defined  as  a  judicial  recognition  of  the  probative  force  as  pri- 
mary evidence  of  hearsay  statements  contemporaneously  made  in  the  regular 
course  of  private  or  official  duty  or  business  by  one  having  no  motive  to  mis- 
represent. This  principle  is  perhaps  most  firmly  established  in  legislative 
enactments  passed  in  most  jurisdictions  of  the  English-speaking  world. 

§  916.  Eng^lish  Bule.^ —  In  connection  with  the  present  exception,  the  rule 
early  established  in  England  presents  points  of  difference  to  that  later  formu- 
lated in  the  United  States.  The  present  "  exception,"  as  it  is  called,  to  the 
hearsay  rule,  as  established  in  England  has  been  spoken  of  as  covering  all 

1.  4  Ch«mher1ayne,  Evidence,  §  2R70.  admissible  evidenw  of  the  acts  and  matters 

8.  *' We  think  it  a  safe  principle,  that  mem-  so  done"     XicholU  v    Webb.  8  UTieat    ft' 

orandums  made  by  a  person  in  the  ordinary  S.)    S26,  3.^7.  o  L.  ed.  326   (1823).  per  Mr 

course  of   his   business,  of  acts   or   matters  Justice  Story. 

which  his  duty  in  such  business  requires  him  3.  4    Chamberlayne,    Evidence,    §§    2871- 

to  do  for  others,  in  case  of  his  death,  are  2875. 
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entries  ^'  made  by  a  person  since  deceased,  in  the  ordinary  course  of  his  busi- 
ness," ^  ''  in  the  usual  course  or  routine  of  business/'  ^  ^'  in  the  exercise  of  his 
business  and  duty  "  ^  and  in  other  similar  expressions.^  In  this  connection, 
it  is  not  material  whether  the  entrant  is  a  party,  the  clerk  of  a  party,  or  a 
stranger  to  the  procei'diugs  in  which  the  evidence  is  offered.  The  distinction 
between  the  English  and  the  American  rule  is  that  in  England  the  declarant 
must  not  only  have  made  the  entry  in  the  course  of  business  but  also  in  dis- 
charge of  his  duty  *  which  must  not  be  self-imposed.®  The  duty  must  be  to 
make  the  entry  at  the  exact  time  when  it  was  actually  recorded.^"  A  further 
peculiarity  of  the  English  rule  is  that  it  cannot  be  invoked  for  the  proof  of 
collateral  facts  mentioned  in  the  entrv.^^ 

g  916.  American  Enlc.*^ —  The  requirement  that  the  declarant  should  not 
ouly  be  acting  in  the  course  of  his  duty  ur  business  in  doing  the  very  act  stated 
but  it  should  also  be  a  duty  imposed  u{)on  him  by  some  superior  authority  to 
make  an  entry  of  it  at  the  exact  time  when  it  was  made,  does  not  obtain  in  the 
United  States.  It  is,  on  the  coutrary.  suthcieut  if  the  making  of  an  entry  or 
the  doing  of  the  act  was  a  natural  and  usual  accompaniment  of  the  doing  of 
the  act  itself  in  case  either  of  a  private  iudividuah^^  or  of  a  public  official. ^^ 
Under  the  American  rule,  though  not  pursuant  to  the  English,  a  contemporane- 
ous entry  regularly  made  in  the  course  of  private  or  official  business  will  be 
received  not  oulv  as  evidence  of  the  facts  directlv  asserted,  for  the  sake  of 
Stating  which  the  declaration  may  fairly  be  regarded  as  having  been  made, 
but  also  of  those  collaterally  or,  as  it  were,  incidentally,  mentioned.  Indeed, 
any  fact  which  the  declarant  is  proved  to  have  known  or  which  can  fairly  be 
assumed  to  have  been  within  his  knowledge  ^^  may.  if  stated  by  him  under 
the  conditions  prescribed  by  the  rule  be  evidence,  after  his  decease  or  when 
he  is  unavailable  as  a  witness,  in  proof  of  the  facts  asserted. 

§  917.  Administrative  Bequirements;  Necessity.**^ — The  conditions  of  admis- 
sibility for  this  species  of  evidence,  originally  administrative  in  their  nature, 

4.  Doe  ▼.  Twrford,  3  B.  &  Ad.  800  (1832>.  11.  Chambers  v.  Bernasconi,  1  Cromp.  M. 
To  the  Mime  effect,  Ree  Kawlfns  t.  Kiekarde,  &  R.  347,  308,  1  Cromp  A  J.  4.51  (1831),  per 
28  Beav.  370.  .373  (1860)  Denman,  C  J. 

5.  Poole  V  DicaB,  1  Bing.  X  C.  649  (1836),  12.  4  Chamberlayne,  Evidence,  §§  2876, 
per  Tinda).  ('.  J  2877. 

6.  Rawlins  v  Rickards,  28  Bear.  370,  873  18.  Figher  v.  Mayor,  67  N.  Y  73,  77  (1876). 
(I860),  per  Homilly.  M.  R  14.  Little  t.  Downing.  37  N.  H.  355,  364 

7.  Mer(*er  v.  Denne  (Eng   1905),  74  Law  J.  (1858). 

Ch.  723  [1005]  2  Ch.  538.  03  Law  T.  412,  3  15.  Maseee-Felton  Lumber  Company  v.  Sir- 
Local  Oov    R.  1203.  21  Timen  T4iw  R.  760.  manp,    122    Ga.    207,    50   8.    E.    92    (1005). 

8.  Smith  V  Blakey.  L.  R  2  Q  B.  326.  333  Contra:  Estate  of  Ward,  73  Mich.  220.  225, 
(1867) :  Canada  C.  R.  Co.  v.  McLaren,  8  Ont.  41  X  W  431  (1880).  per  Campbell.  .L:Ritler 
-App.  564  (1883).  v.  Oehr,  105  Pa.  St.  577,  600.  51   Am.  Rep. 

9.  R.  V.  Worth,  4  Q.  B.  132   (1843).  207   (1884). 

10.  Polini  ▼.  Gray,  L.  R.  12  Ch.  D.  411  18.  4  Chamberlayne,  IMdeoce,  §§  2878- 
(1879).  2883. 
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but  at  present  largely  procedural  in  character,  are  those  customary  in  case  of 
any  species  of  secondary  evidence  Jfecessity  and  Relexaiicy.  •  Absence  of  the 
witness  from  the  jurisdiction,^^  his  death  ^**  or  sickness  ^'^  and  even  the  prac- 
tical inconvenience  of  withdrawing  from  business  many  persons  to  prove  small 
items  ^'^  are  ordinariilv  deemed  a  sufficient  necessity  for  the  introduction  of 
this  evidence. 

§  918.  [Administrative  Bequirements] ;  Subjective  Belevancy;  Adequate 
Knowledge.^* —  For  the  subjective  relevancy  of  the  extrajudicial  statement 
made  in  the  course  of  business  and  its  consequent  admissibility,  it  is  essential 
that  the  declarant  be  shown  or  reasonably  assumed  to  have  been  possessed  of 
such  adequate  knowledge  on  the  subject  as  to  make  his  declaration  helpful  to 
the  jury.**  Should  several  persons  possess  individual  knowledge  covering  the 
separate  parts  of  a  transaction  which  forms  the  subject  of  a  given  entry,  the 
evidence  of  all  such  persons  will  be  requii'ed  in  certain  jurisdictions.  Where 
its  effect  is  to  establish  a  complete  chain  of  proof  as  to  the  existence  of  the  fact 
in  question,  the  judicial  or  extrajudicial  statements  of  all  the  perscms  involved 
are  to  be  submitted  to  the  court,*^  any  break  in  the  line  of  proof  being  fatal 
to  the  admissibility  of  the  remainder.  Should  A.  testifv  to  the  existence  of  a 
fact,  and  that  he  correctly  reported  it  to  B.,  B.'s  entry,  in  the  usual  course  of 
business,  is  admissible  in  connection  with  A.'s  testimony,  although  B.  is  not 
shown  to  have  possessed  any  independent  knowledge  on  the  subject.*"*  On 
the  other  hand,  bv  certain  authorities,  it  has  been  held  unnecessarr  to  call  anv 
witness  other  than  the  entrant.  In  these  jurisdictions,  testimonv  bv  the 
entrant  that  he  received  the  report  upon  which  he  has  acttnl,  in  the  regiihu* 
course  of  business,  will,  if  reinforced  by  evidence  of  the  entrants  having  entered 
the  fact  correctly,  admit  the  book  as  evidence  of  the  facts  stated  in  the  entrv.-^ 
It  is  felt  bv  many  courts  that  in  a  multiplicity  of  srtiall  transactions,  the  exist- 
ence  of  a  contemporaneous  record  is  far  more  cogent  .in  compelling  belief  than 
the  memory  of  the  witness  could  possibly  be  and  therefore  that  the  books  should 
be  regarded  as  the  best  evidence  of  the  facts. ^® 


17.  Cameron  Lumber  Co.  v.  SomervUle.  129 
Mich.  552,  89  N.  W.  346  ( 1902) . 

18.  Culver  v.  Marks,  122  Tnd.  554.  28  N.  E. 
1086.  7  L.  R  A.  48ft,  17  Am.  St.  Rep.  377, 
562   (1880). 

19.  Beattie  v.  McMuUen,  82  Cor*-  4«4.  74 
Atl,  767  (1909)  :  Brid^ewater  v.  Ho  Inirv.  54 
Conn.  217,  6  Atl.  416  (1886)  :  Union  Bank  v. 
Knapp,  3  Pick:  (Maas.)  96,  15  Am.  Dec.  181 
(1826):  Chaffee  v.  U.  S..  18  Wall.  (U  R.) 
516.541,21  L.  ed.908  (1873). 

90.  Schaefer  v.  Georgia  R.  R.  Co.,  66  Ha. 
39,  43  (18801  ;  Fielder  Bros,  i  Co.  v.  Collier, 
13  Oa.  495,  499  .( 1863)  •».  Chiftholiit  v.  Beaman 
Machine    Co.,    160   lU.    101,    43    X.    £.    796 


(1896) :  Dohmen  Co.  v.  K.  F.  Ins  Co..  %  Wi*. 
38.  71  X.  W.  69   (1897). 

91.  4  Chamlierlayne,    Evidence.    §§    28»4 
2887. 

«2.  Leask  v.  Hoapland,  205  X.  Y.  171.  «^ 
X.  E   .395  (1012). 

98.  Cameron  Lumber  Co.  v.  Soroemlle.  1-*^ 
Mich.  .5.52,  89  X.  W.  346   ( 1902 1. 

94.  Mayor,  etc.,  of  X.  Y.  v.  Second  .\vp. 
R.  R.  Co.!  102  X  Y.  .->72.  7  X.  E.  90.5.  .>5  Am. 
Rep.  839  (1886). 

95.  Architerts  A'  Builders  v.  Stewart.  ^>^ 
\Y.  Va.  .>06.  .108,  .50  Ro.  166.  36  L.  R.  A.  (^ 
S.).  89pn   noil). 

96.  Mississippi  River  Lodging  Co.  v.  Rob- 
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§  919.  [Administratiye  BequiremeEts] ;  Absence  of  ConWUing  Kotire  to  Kh- 
reprcwnt.^^ — As. in  cas^  of  all  statemeiits,  judicial  or  extrajudicial,  it  is  re- 
quired ixk  the  event  of  their  use  as  secondary,  evidence  of  the  facts  asserted, 
not  only  that  the  declarant  was  possessed  of  adequate  knowledge  but  that  he 
was  free  from  controlling  motive  to  misrepresent.^**  This  lack  of  motive  to 
misrepresent,  upon  which  the  subjective  relevancy  of  the  evidence  is  based,  is 
taken  or  assumed  to  be  established  by  the  automatism  of  habit,  the  regular 
doing  of  an  act  where  the  declarant  has  no  motive  to  misrepresent  but  has  every 
reaso^i,  in  discharge  of  his  business, ,  professional,  or  olticjal  duty,  to  assert 
the  truth,  So  strong  is  the  probative  force  of  an  automatic  habitual  state- 
ment that  it  is  by  uo  means  insisted  by  judicial  administration  that  the  extra- 
judicial declaration  in  course  of  business  should  be  against  the  interest  of  the 
declarant.  On  the  conti-ny.  such  utterances  may  properly  be  admitted,  al- 
though distinctly  self-servmg/'*® 


§  9StO.  [AdBiinistrative  Bequitemente]  r :  OdhtcaftperftiLeMsmest  Beqidred.^'' — 
Judicial  administration,  whose  work  has  be^i  hardened  by  the  doctrine  of 
siare  decisis  into  the  procedural  requirements  of  the  rule  under  consideration, 
demands  not  only  that  the  entry  or  declaration  should  have  been  made  in  the 
regular  course  of  business  or  official  duty,  but  also  that  it  should  have  been 
customary  to  make  these  declarations  or  entries  substantially  contemporaneous 
with  the  happening  of  the  events  to  which  they  refer.*^ 

Absolute  co^ntemporaneousvess  is,  natuTally,  not  required.  It  is  sufficient  if 
the  statement  be  made  at  practically  or  substantially  the  same  time  as  the 
act  is  doiie."*^ 

§  921.  [Administrative  Bequirements] ;  Begralarity.^^ — It  is  recognized  that 
the  duty  of  keeping  books  is  entirely  inconsistent  with  any  attempt  to  record 
error  as  anything  less  than  accuracy  involves  a  large  amount  of  trouble  for  the 
l>ookk(C|x I  ^*  AffirmaHve  proof  should  be  offered  that  the  books  are  regularly 
and  accurately  kept."^'  Declarations  in  course  of  business  should  be  carefully 
distinguished  from  mere  memoranda  not  kept  regularly  or  in  course  of  duty.^^ 

son,  flO  Fed.  773,  782,  16  C.  c'  A.  400  (1805)  ;  82.  E^  TL  Co.  v.  Hepderson,  57  Ark.  402,  415 

Continental  Xat.   Bank  v.  First   Nat.   Bank,  (180.3)  ;  Kennedy  v.  Poyle,  10  AUeo  (Maae.) 

108  Tenn.  374,  OS  S.  W.  407   a002).  161    (1865)  ;  Chaffee  v.  U.  S.,   18  Wall.    (U. 

27.  4  Chamlierlayne,     Evidence,     §§    2888,  S.)  516,  541,  21  L.  ed.  908  (1873). 

2889.  33.  4  Chamberlayne,    Evidence,    §§    2893- 

28.  Lapsione  v.   B.  &  L.  R.  Co.,   66  X.  H.      2806. 

345,  354.  24  Atl.  002,  17  L.  R.  A.  525   ( 1800),  34.  Poole  v.  Dicaa,  1  Bing.  N.  C.  649,  653 

29.  Bland  v.  Warren,  6^  X.  C.  372,  373,  374       (183.1 ) . 

(1871).  35.  Patterson  &  Co.  v.  Oulf,  etc.,  Ry.  Co. 

30.  4  dhamlwlayne.    Evidence,.  §§    289a-       (Tex., Civ.  App.  1910),  126  S.  W.  336.' 
2892.  36.  Laesone  v.  Boston  &  Lowell  R.  Co.,  66 

81.  McKnight  v., Newell,  207  Pa.  St.  662*57  N  H.  345,  358,  24  Atl.  902,  17  L.  R.  A.  525 
Atl.  39  (1904).  ,  •      ]  (J890)., 
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The  fact  that  no  entry  at  all  appears  where  one  should  had  the  tralidaction  taken 
place  is  a  negative  fact  from  which  an  inference  may  be  made,''* 

§  922.  Form  of  Statement;  OraL^^ —  The  form  of  statement  is  important  on 
the  question  of  weight  rather  than  on  that  of  admissibility  where  the  other 
conditions  exist  for  receiving  the  evidence.  With  the  exceptions  hereafter  to 
be  noticed,  the  declaration  in  cour^^e  of  business  may  properly  be  oral  as  well 
as  in  any  written  form.  The  admissibility  of  the  oral  declaration,  e.g.,  the 
report  of  a  constable,^®  is  well  established  in  Englaud.^^  The  application  of 
the  nile  to  oral  statements  is  not,  however,  frequently  referred  to  in  the  Ameri- 
can cases;  ^^  though  there  is  no  apparent  reason  for  making  any  distinction 
between  oral  and  written  statements  in  this  connection.'*^  In  mercantile  and 
business  houses  oral  reports  are  regularly  made  and  a  duty  undoubtedly  exists 
for  making  them  and  with  correctness,  ^o  element  of  trustworthiness  is, 
therefore,  lacking. 

§  823.  [Form  of  Stetaawt];  WrittOB.^^ — ^^  Among  the  more  frequently  used 
forms  of  making  written  declarations  in  regular  course  of  business  are  book 
entries,  endorsements,  official  registers,  reports  and  the  like.  Naturally,  the 
carefully  kept  books  of  account  where  the  item  in  question  is  intimately  woven 
into  the  **  warp  and  woof  "  of  a  day's/business  stand  in  a  somewhat  different 
probative  position  from  endorsements  on  separate  and  often  fugitive  sheets 
of  paper  or  even  from  a  loosely  kept  baptismal  record.  Any  form  of  written 
statement  which  is  intelligible  or  interpretable  is,  however,  competent  **  if 
made  under  the  required  conditions.  Such  entries  are  commcHily  made  in 
account  books'*'  and  are  admissible  when  the  entry  is  proved  to  be  the  work  of 
the  person  by  whom  it  purports  to  be  made  as  where  it  is  shown  to  be  in  his 
handwritiiifj:.'*'  The  book  itself  must  be  produced.*"  The  statement  may 
take  the  form  of  endorsements  on  notes  *®  or  other  written  memoranda  *"  or 
reports.^ 


37.  State  v.  McCormick,  57  Kan.  440,  40 
Pac.  777,  67  Am  St  Rep.  341  (1896);  Bas- 
trop State  Bank  v.  Levy,  106  La.  586,  31 
So.   164    (1901) 

88.  4  Chamber layne.  Evidence,  §  2897. 

89.  R.  V.  Buckley,  13  Cox  Cr.  C.  293  (1873). 

40.  A  dei'laration  by  word  of  mouth  or  by 
writing  made  in  the  course  of  the  business 
are  alike  admitted.  Sussex  Peerage  Case,  11 
CI.  ft  F.  8.5,  113  (1844),  per  Lord  Campbell. 

41.  Fennerstein*H  Champagne,  3  Wall.  (U. 
S.)  14.5,  18  L.  ed.  121   (1865) 

48.  Western  Maryland  Co.  v  Manro.  32  Md. 
280,  283  (1870);  McNair  v.  Nat.  Life  Ins. 
Co.,  13  Hun  (N.  Y.)  144  (1878)  (statement 
of  physician  as  to  cause  of  death). 

48.  4  <;hamberlayne,  Evidence,  §§  2898- 
2904. 


44.  North  Bank  v.  Abbot,  13  Pick.  (Mass  ) 
46.5.  471,  25  Am.  Dec.  334  (1883). 

45.  Kibbe  v.  Bancroft.  77  III    18  (1875). 

46.  Welsh  V.  Barrett,  15  Mass  380  (1819); 
Chaffee  v.  V.  S,  18  Wall.  (V.  S  )  616,  54L 
21  L.  ed  908  (1873).  Only  the  original 
entry  is  provable  in  this  way.  St.  L .  etc..  R. 
Co.  V.  Henderson,  57  Ark.  402,  21  S.  W. 
878  (1893) :  Cresswell  v.  Slack,  68  Iowa  HO. 
26  N.  W.  42  (188.5)  ;  James  v  Wharton,  13 
Fed.  Cas.  No.  7,187,  3  McLean  (U.  S.)  492 
(1844).     See  also  §2901 

47.  New  Jersey  Zinc  ft  I.  Co.  v.  Lehigh 
Zinc  &  I.  Co.,  59  N.  J.  L.  189,  35  Atl.  915 
(1896). 

48.  Lilly  V.  Larkin,  66  Ala.  110  (1880). 
48.  Walker  t.  Curtis,  116  Mass.  98,   101 

(1874). 


'.u.  Nature  of  Occupation.  §  924 

§  884.  Vatnre  of  Occupation.^  ^ —  No  limitation  or  restriction  has  been  placed 
as  to  the  nature  of  the  occupation  to  which  the  rule  admitting  declarations  of 
deceased  persons  in  the  course  of  business  shall  apply.  Any  line  of  human 
activity,  professional- or  lay,  in  which  worked  done  and  a  record  of  it  regularly 
kept,  whether  voluntary  or  under  requirement  of  law,  is  within  the  rule,  as 
formulated  in  America.  It  covers  any  form  of  commercial  business  *'^  or 
mechanical  *•*  or  professional  ^^  work  or  even  the  service  of  process  by  oflScers.**^ 

50.  Culver  v.  Alabama  M.  R.  Co.,  108  Ala.  ins  v.  Auguata  Ins.  &  B.  Co.,  10  Gray  (Mass.) 

330,  ]8  So.  827   rlg95).  312,  324,  71  Am.  Dec.  054  (18.58). 

61.  4  Chamberlayne,    ETidence,    §§    2905-  58.  Dickens  v.  Winters,   169  Pa.  St.   126, 

29(H).  135,  32  Ail.  289   (1895). 

68.  Sasscer  v.  Farmers'  Bank,  4  Md.  4(>9  M.  Bridgewater  v.  Roxburj,  54  Conn.  213, 

(1853) :  Halliday  v.  Martinet,  20  Johns.  (N.  6  Atl.  415   (1886). 

Y.)  1«S.  11  Am   Dec.  262  ( 1822)  ;  Koherts  v.  55.  R.  v.  Cope,  7  C.  A  P.  720  (1835). 
Rice,  69  N.  U.  472,  45  Atl.  237  ( 1898) ;  Perk- 


CHAPTER  XLm. 

HKARSAY  AS  SECOXDARY  EV1D£X(.£;  UECLAKATIONS  CONCERJJING  PEDIOSEE. 

The  pedigree  exception,  925. 

Bule  stated;  urwivorn  statements  as  to  pedigree,  9:26. 

Administrative  requirements;  necessity ;  general  and  special,  927. 

relevancy,  928, 
:    validity  of  document  not  demanded,. 929, 

issue  must  be  one  of  genealogy,  980. 
Scope  of  rule';  facts  directly  asserted,  931. 

facts  incidentally  asserted;  relationship,  932. 
Form  of  statement,  933. 

composite ;  reputation,  934. 
tradition,  936. 
individual,  936. 
Circumstantial  proof  of  pedigree,  937. 
Proof  by  acquiescence  in  case  of  pedigree,  938. 
Animal  pedigree,  980. 
Scope  of  rirnimstant'ial  evidence  in  case  of  pedigree,  940. 

birth,  941. 

death,  942. 

marriage,  943. 

names,  044. 

race,  945. 

relationship,  946. 

residefice,  947. 

status,  948. 


§  925.  The  Pedigree  Exception. ^ —  The  family  is  looked  upon  by  judicial 
administration  as  a  miniature  community.  In  case  of  the  general  community 
the  interest  of  the  inhabitants  affected  by  the  matter  in  question  to  reach  the 
truth  and  the  guaranty  of  trustworthiness  which  results  from  the  general  dis- 
cussion concerning  so  interesting  a  topic  is  regarded  as  insuring  a  satisfactory 
degree  of  probative  force.  So  in  the  smaller  circle  of  the  family,  the  self- 
interest  c)f  the  members  to  reach  the  truth,  the  mutual  correction  implied  in 
family  discussions  of  topics  relating  to  the  common  interest  are  thought  to  be 
safely  trusted  to  promote  justice.^ 

1.  4  Chamberluyne,  Evidence,  §   2910.  ily  affairs,  when  no  special  reason  for  bia» 

2.  '*  This  rule  reHts  upon  the  principle  that      or  pa88ion  exiists,  are  fairly  trustworthy,  and 
natural  effusions  of  those  who  talk  over  fam-      should  be  given  weight  by  judges  and  jnrieS) 
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926,  927 


§  986.  Bvle  Stated;  Unswon  Statements  as  to  Pedigree.^ —  The  unsworn 
statement  of  a  deceased-^  member  of  the  family  ^  or  of  the  husband  or  wife 
of  such  member  will,  under  certain  minor  conditions,  be  received,  as  an 
exception  to  the  rule  against  the  admission  of  hearsay  ^  in  proof  of  the  facts 
directly  ^  or  incidentally  asserted  as  to  pedigree.**  The  declarations  of  the 
party  concerning  whom  a  pedigree  fact  is  sought  to  be  established  are  admissible 
under  the  same  conditions  as  those  of  any  other  member  of  the  family.^ 

Necessity  that  the  relationship  of  declarant  be  legitimate. —  That  au  illegiti- 
mate member  of  a  family  is  not  a  competent  declarant  of  genealogical  facts 
concerning  the  family  was  held  in  an  early  English  .case  and  seems  never  to 
have  been  directly  questioned."* 

§  927.  Administrative  Sequirements;  Kecessity;  General  and  Special.^* —  As  to 
the  necessity  for  receiving  the  evidouce  it  will  be  required  by  judicial  ad- 
miuistration  that  a  reason,  satisfactory  to  the  presiding  judge,  be  shown  as  to 
why  the  primary  evinlence. .  the  testitnouy  of  the  declarant,  is  not  pri^duped.^* 


as  tbev  are  in  the  ordinary  affairs  of  life  ** 
Gorham  t  Settegast,  44  Tex.  Civ  App  254, 
262,  98  S.  W  665  (1006).  per  Neill,  J.  As 
to  pedigree.  See  note.  Bender,  ed.,  1*26  N.  Y. 
568 
8.  4  Chamber layne.  Evidence,  §  2011. 

4.  In  re  Fliirlburt,  68  Vt  366.  35  Atl.  77,  35 
L    R.  A.  704  11805). 

5.  Tt  is  only  necessary  to  show  that  a 
declarant,  since  deceased,  was  a  member  of  a 
family  to  whjch  it  in  sought  to  attach  a  third 
person,  to  render  proofs  of  the  statements 
of  the  declarant  with  respect  to  the  pedigree 
of  the  third  person  admissible  in  evidence 
Scbeide^rger  v.  Terrell,  140  Ala.  338,  43  So 
26  ( 1006) .  If  it  is  not  shown  that  a  declara- 
tion was  made  by  a  member  of  the  family 
it  will  \\e  excluded.  Northern  Pacific  R.  Co. 
V  King,  181  Fed.  013,  104  C.  C  A  351 
(1010). 

Pedigree. —  Declarations  concerning  pedi- 
gree must  lie  made  by  one  who  is  related 
by  blood  or  affinity  to  the  family  of  which  he 
speaks  Rut  this  cannot  be  shown  by  hear- 
say in  the  declaration  itself  but  must  be 
proved  by  some  evidence  independent  of  the 
declaration  itself.  So  the  declaration  of  a  de- 
ceased pernion  cannot  l)e  admitted  simply  be- 
cause the  declaration  contains  the  statement 
that  the  declarant  is  a  memlier  of  the  family 
in  question  as  told  to  the  declarant  by  a 
member  of  the  family.  Aalholm  v.  Peeple, 
211  X.  Y  406,  ia5  x!  E.  647,  U  R.  A.  1915 
D  215    (1014). 

«.  State  V.  McDonald,  55  Oregon  410,  104 


Pac    067    nOOO),  rehearing  denied  106  Pac. 
444  (10 10)    (statute)    . 

7.  Malone  v  Adams,  113  Ga.  701,  30  S  E. 
507,  84  Am   St.  Rep.  250  (lOOl). 

8.  "Tlie  phrase,  'pedigree.*  embraces  not 
only  descent  and  relationship,  but  alno  the 
facts  of  ill  ft  h.  marria;;e  and  death,  and  the 
times  when  these  evcntH  happened.**  Kelly  v. 
McGuire,  15  Ark  535.  004  (185),  per  Hemp- 
stead, *) 

ft 

9.  Harvick  v  Modern  Woodmen  of  America. 
158  III.  App.  570  1 1010);  Taylor  v  Grand 
Lodge  A  O.  U  W.,  101  Minn  72.  Ill  N.  W. 
010.  11  L.  R.  A.  (X.  S)  02n,  118  Am. 
St.  Rep  606  (1007).  Compare  Doe  v.  Ford, 
3  v.  C.  Q   B   352  (1S47). 

10.  Bamford  v.  Barton,  2  M  *  Rob  28 
(1837).  In  a  jurisdiction  having  a  Mtatute 
which  gives  an  il legit iniate  child  the  rinht  to 
inherit  from  his  father,  it  wa»«  proper,  in  an 
action  for  partition,  to  admit  evidence  of  dec- 
larations of  the  alleged  father  of  a  claimant 
in  regard  to  his  relationship  with  the  latter 
who  claimed  a  share  of  the  property  as  an 
illegitimate  son.  Alston  v.  Alston.  114  Iowa 
20.  86  X.  W.  .'So  (lOni). 

11.  4  Chamberlayne,     Evidence.     §§     2012, 

18.  When  other  evidence. of  the  fact  is  at- 
tainable, the  extrajudicial  statement' will  not, 
it  is  said,  be  received  Rogers  v.  J)e  Rardele- 
hen  Coal,  etc.,  Co,  07  Ala.  154,  12  So.  81 
(1803):  Covert  v.  Hertzog,  4  Pa.  St ^145 
(1846). 
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This  necessity  may  be  general  or  special,  atcordiiig  as  it  applies  to  pedigree 
evidence  as  a  whole  or  iu  relation  to  the  statements  of  a  particular  witness. 
Should  it  appear  that  the  proponent  can  establish  the  genealogical  facts  neces- 
sary to  the  proof  of  his  contention  by  the  direct  evidence  of  witnesses,  the  court, 
as  an  administrative  matter,  may  very  properly  decline  to  admit  secondarv 
evidence  iu  the  form  of  hearsay  declarations  ^^  as  to  pedigree,  until,  at  Iea»L 
further  proof  rebutting  the  proponent's  case  is  introduced.  Thus,  where  wit- 
nesses having  adequate  knowledge  attend  for  the  purpose  of  testifying  to  the 
age  of  a  given  person,  the  record  of  his  birth  in  a  family  Bible  may  properly 
be  rejected.**  The  recognized  special  necessity  for  receiving  the  extrajudicial 
statement  of  a  declarant  in  the  pedigree  declaration  is  that  the  latter  has 
deceased.*'  The  fact  of  death  must  be  prpved  to  the  satisfaction  of  the  court, 
although  it  may  be  inferred  from  lapse  of  time  *•  or  other  relevant  cir- 
cumstances. 


§  988.  [Administrative  Bequirementi] ;  Eeleraiuy.^^ — Passing  over  the  ob- 
jective /elevancy  of  a  declaration  concerning  pedigree,  as  presenting  no 
peculiarity  in  this  connection,  objective  relevancy  being  an  abaolute  require- 
ment in  respect  to  evidence  of  every  class,  it  may  be  appropriate  to  consider  the 
subjective  relevancy  of  such  statements,  which  requires  that  when  they  are 
offered  as  proof  of  the  facts  asi^erted  the  declarant  be  shown  (1)  to  have 
possessed  adequate  knowledge  of  the  facts  which  he  asserts,  and  (2)  to  have 
been  free  from  a  controlling  motive  to  misrepresent.  The  qualifications  of 
the  declarant  must  be  shown  in  advance  by  the  proponent  as  a  condition  of 
the  admissibilitv  of  the  declarations.***  Of  course,  where  the  declarations 
concern  the  declarant  only,  adequate  knowledge  need  not  be  shown  as  an  inde- 
pendent fact.  a»  it  is  axiomatic  that  a  person  may  speak  concerning  himself.'* 
It  is  generally  as^imed  that  a  member  of  the  family  has  adequate  knowledge 
concerning  family  history*"  but  the  relationship  of  the  declarant  must  be 
established  by  evidence  independent  of  the  declaration  itself.**  The  statement 
need  not  however  be  contemporaneous  with  the  event*'  Intimate  friends^* 
or  even  old  servants  **  or  other  members  of  the  familv  *'  not  relations  do  not 


18.  Wolf  V  Wilhelm  (TeK.  Civ  App.  1912). 
146  S   W  216 

14.  Bigllben  v  State  (Tex  Civ.  App  1912). 
151  S  W  1044:  Rowan  v  State.  57  Tex.  Cr. 
Rep.  625,  124  S   \V.  068   ilOlO). 

15.  Champion  v.  McCarthy.  228  111  ST,  81 
N   E   808,  n  L    R.  A    (X   S.)   1052n   (1907) 

16.  Mann  V  Cavananj;h.  110  Ky  776.  62 
8  W   854.  23  Kt.  Law  Rep  2.18  (1001 ). 

17.  4  Chamberlavne.  Evidence,  §§  2914- 
2920. 

18  Touiig  ▼.  Sbnlenbergr,  165  K.  Y.  3S5,  59 
N.  E.  135,  80  Am.  St  Rep  730  ( 1901 ) . 


19.  See  Malone  v  Adamp,  11.^  Oa  791.  39 
S.  K   507   11901). 

80.  Rernardfi  Tp  v  Redminf»ter  Tp..  74 
X.  .1.  Law  92.  64  Atl.  960  (1906) 

tl.  Greene  v.  Almand,  1 1 1  Oa  735.  .36  S.  E 
957  (1900 >  :  Doe  v.  Serros.  5  U  C.  Q.  B. 
(O    S  )   284   (1849) 

22  Shrift  &  Co  V.  Rennard,  119  111.  App. 
173    (1906) 

28.  Bridoer  v   Hiiett.  2  F.  &  7.  35  fl860) 

24.  Flora  r   Anderson:  75  Fed.  217  (1896) 

25.  Chapman  t.  Chapman.  2  Conn.  347.  7 
Am.  Dec.  277  (1817):  Jackson  v.  Coolcy.  8 
Johns.  (N.  Y.)   128  (1811). 
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§§  929,930 


come  within  the  rule.  The  extrajudicial  etatement  as  to  pedigi*oe  may  he 
testified  to  bv  anyone  who  heard  it.^®  The  declaration  should  be  made  bv  one 
with  no  controlling  motive  to  misrepresent  ^*  and  hence  ante  litem  motam,^^ 

%  929.  [Administrative  Seqnirements] ;  Validity  of  Doenments  not  Bemanded.'^^ 
—  The  instrument  containing  a  pedigree  statement  need  not  itself  be  valid  for 
the  purpose  for  which  it  was  intended.  The  pedigree  assert  inn  contained  in  a 
will  or  circumstantially  employed  as  pi'oof  of  pedigree  may  be  ecjually  etJective, 
for  example,  although  the  will  itself  fail  of  operation.^*'  The  essential  re- 
quirement is  that  the  pedigree  assertion  should  be  identified  as  having  been 
made  by  a  competent  declarant. 

§  990.  [Administrative  Bequtrements] ;  Isttie  Htist  be  One  of  Oenealogy.'^ — 
In  many  jurisdictions,  it  seems  to  be  a  fairly  well  established  rule  that,  in  order 
that  hearsay  evidence  may  be  admitted  under  the  pedigree  exception,  it  is 
essential  that  the  issue  upon  which  the  testimony  is  offered  be  one  of  gene- 
alogy.^*  The  courts  in  some  jurisdictions  maintain  a  less  restricted  view  of 
the  administrative  position  of  pedigree  declarations,  relying ^up<ni  the  general 
principle  "upon  which  extrajudicial  statements  are  admitted  as  an  exception  to 
the  hearsay  rule.  In  such  jurisdictions,  declarations  of  genealogical  fa^ts, 
including  facts  of  family  history  incidental  thereto,  are  admitted  in  evidence 
upon  c6mpliance  with  the  administrative  requirements  without  regard  to  the 
nature  of  the  issue  of  the  case  in  which  they  are  offered.*'*'^  In  settlement 
cases,  an  attempt  was  made  in  the  early  English  decisions  to  establish  the 
admissibility  pf  the  statements  of  a  deceased  pauper  as  to  his  place  of  birth 
and  residence.  It  was  thought  that  this  might  be  done  as  part  of  the  excep- 
tion relating  to  peditrree  and  a  favorable  i-uling  was  actually  made,  although 
by  an  equally  divided  court.^"*  Later,  this  case  was  overruled,  the  doctrine 
remaining  settled  since  that  time  that  the  decLarations  of  a  pauper  ^^  or  member 
of  his  family  *^  will  not  be  received  after  their  decease  regarding  the  place 

43  (1896)  ;  In  re  l^airibert,  56  L.  .7  Ch   122,  66 
L.  T.  Kep.  N    S.  15   (1886). 

31.  4  Chamberlayne,    Evidence.    §§    2922 
2927. 

82.  People  v.  Mayne,  118  Cal    olH.  50  Pac 
654,  62  Am.  St    Rep.  2o6    nS97i  :    Uowen  v. 
Preferred  Ace    Inn.  Co.  74  X.  Y    Siippl    Id 
68  App    Div.  .142   j1902» 

33.  In  re  HurlhiirtV  VM.,  6fi  Vi.  366.  35 
Atl.  77,  3.>  L.  R    A.  794    (189r>). 

34.  Rex   V.  KriPwell,  3  T    R    707    (1790). 

35.  Rex  V.  Ferry  Frystoue*  2  East  64 
/1801) 

36.  Greenfield  t.  Camden,  74  Me.  5.6 
(1882).  Londonderry  v.  AndoTer,  28  Vt.  4)6 
(1866). 


L  Arents  v.  Long  Island  R.  Co,  156  N. 
Y.    1.  50  \    E.  422    (1898). 

87.  In  re  McClellan's  Estate,  20  S.  D   498, 
107   X.  W.  681    (1906) 

2S.  Xorthrop  v  Hale.  76  Me.  306,  49  Am 
Bep.  615  (1884).  For  a  statement  to  haT« 
been  made  ante  litem  motam  within  the  mean- 
ing of  the  rule  judicial  administration  re- 
quires that  it  must  not  only  have  been  made 
tiefore  an  action  was  started,  but  before  any 
controversy  or  prospect  of  controversy  arose 
Rollins  T.  Wicker,  154  N.  C  559,  70  S.  E. 
934    (1911) 

K  4  Chamberlayne,  Evidence,  §  2921 

K  Jennings  t.  Webb,  S  Anp.  Cas.  (D.  C.) 
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of  birth  ^^  or  residence  of  the  pauper.'^     The  rule  is  the  same  whether  the 
declarations  are  oral  or  written.'^ 

§  931.  Scope  of  Bole;  Facts  Directly  Asserted.^^ —  The  immediate  and  primarj 
purpose  of'  an  extrajudicial  declaration,  admissible  under  the  present  rule  as 
secondary  evidence  of  the  truth  of  its  assertions,  is  to  state  a  fact  of  pedigree.^^ 
The  fact  may  be  age,*^  birth,*^  death,^*  identity,**  marriage  *^  or  relation- 
ship^* or  any  of  the  steps  or  links  constituting  relationship.*^  The  relation- 
ship covered  may  be  in  the  direct  ascending  line  either  by  blood  *•  or  marriage*® 
or  in  the  direct  descending  ^^  or  collateral  ^'^  line. 

§  932.  [Scope  of  Bule];  Facts  Incidentally  Asserted;  Relationship.^'— An 
extrajudicial  ^statement  relating  to  pedigree  may  furnish  evidence  not  only 
of  facts  directly  asserted  b.ut  as  to  those  collaterally  involv^  in  the  statoment*^ 
or  of  those  which  may  reasonably  be  implied  or  inferred  from  it.'°  Thus,  the 
dates  ^^  at  which  or  the  places*'  where  facts  of  genealogical  importance  oc- 


87.  Connecticut.^  Uni<ni  v.  Plainfield,  39 
Conn.  563  (1873)   (father). 

Itaine  —  Greenfield  v  Camden,  74  Me.  56. 
( 1882 ) . 

38.  Braintree  v.  Hingham,  1  Pick.  (Mass.) 

245  (1822) ;  Londonderry  v.  Andover,  28  Vt. 
416  (1856);  ReK  v.  Fryatone,  2  Ea9t  54 
( 1801 )  :  Rex  v.  Chadderton,  2  East  27  ( 1801 ) 
Records,  belon^ng  to  a  toi:\'n  which  is  a 
party  to  the  suit,  bearing  upon  the  question 
of  the  ret^idence  of  the  pauper's  ancestry,,  are 
competent :  they  are  part  of  the  res  gestae 
and  partake  of  the  character  of  declarations 
made  hy  the  town.  Greenfield  y  Camden,  74 
Me.  56   (1882). 

39.  Rex  V.  Ferry  Frystone,  2  East  64 
(1801). 

40.  4  Chamberlayne,  Evidence,  §§  2028- 
29:J8 

41.  The  rule  allowing  hearsay  evidence  on 
the  i.'^Hiie  of  pedijrrec  cannot  be  invoked  to 
show  the  source  of  money  which  it  is  alleged 
was  received  by  one  memlier  of  a  family  from 
another  meml)er  Rispham  v.  Turner,  S.S  Ark. 
331.  103  S.  \V.  1135   (1907). 

42.  yew  'Jersey. —  Hancock  v.  Supreme 
Council  Catholic  Benev  Legion,  67  N.  J  Tjiw 
614,  .52  Atl    .301,  69  X.  J.  Law  308.  55  Atl. 

246  (1002) 

43.  American  L  Ins.,  etc.,  Co.  t.  Kosenagle, 
77  Pa    St   507   (1875) 

44.  Dawson  v.  Mayall,  45  Minn.  408,  48 
N.  W    12    (1801). 

45.  Malone  v.  Adams.  113  Oa.  791,  39  S. 
£.  507,  84  Am.  St.  Rep.  259  ( 1901 ) . 


46.  Kisenlord  v.  Hum,  126  N.  Y.  552,  27 
N.  E.  1024,  12  L.  R   A.  886  (1891). 

47.  Alston  V.  Alston,  U4  Iowa  29,  86  N. 
W.  56  (1901) 

48.  Matter  of  Fails,  107  N.  T.  Suppl  224, 
56  Misc.  217  (1907). 

48.  South  Hampton  v  Fowler,  64  N.  H.  197 
(1874) ;  Brown  v.  Lazarus,  5  Tex.  Civ.  App. 
81,  25  S   W.  71   (1893) 

80i  Jewell  v.  JeweR.  1  How.  (U.  S)  219, 
11   L.  ed    10»  (1843). 

51.  Arents  v.  Long  Island  R.  Co.,  156  N. 
Y.  1,  50  N.  E.  422  (1898) 

58.  Caftyoniia.— Taylor  v  McCowen,  154 
Cal.  798,  99  Pac.  35]    (1909)    (statute) 

58.  4  Chamberlayne,  Evidence,  §  2939. 

54.  Kelly  v,  McCuire.  15  Ark.  5.55  (1855); 
Morrill  v.  Foster,  33  X.  H.  370  (1853); 
Gements  v.  Hunt.  46  N.  C.  400  (18.54). 

55.  Wood  V.  Sawyer,  61  N.  C  251  (1867); 
Viall  V.  Smith,  6  R  I.  417  (1860).  Facts 
not  strictly  those  of  pedigree  may  lie  so  con* 
nected  with  pedigree  facts  as  to  lie  provable  in 
the  same  way  Wall  v  Lubbock  (Tex.  Civ. 
App.  1000),  118  S    W.  886. 

56.  Maine—  Northrop  v.  Hale,  76  Me.  306, 
49  Am.  Rep.  615   (1884). 

Michifjati. —  Van  Sickle  v.  Gibson,  40  Mich- 

170  ns70) 

\ew  Hampshire. —  Morrill  v.  Foster,  3.^  N 
H.  .379  (18.16). 

57.  Jackson  v.  Boneham.  15  John  (N  .Y.) 
227  (1818);  Hammond  V.  Noble.  57  Vt.  498, 
203  (1804)  ;  Rishton  v.  Neabitt,  2  M.  k  Rob. 
554    (1844). 
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curred  may  be  included  in  an  extrajudicial  statement  relating  to  pedigree.  A 
veiy  considoraUe  -range  of  other  incidental  facts  has  been  permitted  to  the 
proponent.  Thus,  general  facts  relating  to  a  particular  branch  of  the  family  ^^ 
as  that  they  owiied  property  ***  may  be  given  in  evidence  under  the  rule.  So 
the  names,^^  nationality***  and  residences**^  of  particular  members  of  the 
faniily,  tlieir  number,*^  as  well  as  relationship  to  each  other  ^"^  and  similar 
facts*'*  may  be  stated  i|i  such  an  extrajudicial  declaration.  While  the  fact 
of  membership  in  a  given  f^imily  cannot  be  satisfactorily  proved  by  the  unaided 
extrajudicial  statement  of  the  person  in  question,'^*  but  must,  on  the  contrary, 
be  establislied,  in  the  absence  of  an  admissiou,"^  bv  some  evidence,  either 
direct  "^  or  circumstantial,®**  to  the  satisfaction  of  the  presiding  judge  "^  out- 
side the  declaration  itself/*  the  latter  may,  upon  being  thus  shown  to  be  that 
of  a  member  of  the  family,  be  used  to  prove  the  relationship  of  the  declarant 
to  any  particular  member. of  it.^*  The  declaration  regarding  pedigree  naturally 
covers,  moreover,  other  intimate  relationships  existing  between  members  of  the 
immediate  family,  such  as  husband  '"^  or  wife,''^  brother  '^  or  sister."®  Finally, 
the  declarant  may  state  his  own  relation  to  the  family,'^  or  to  any  designated 
member  of  it. 

§  933.  Form  of  Statement.''* —  An  unsworn  statement  regarding  pedigree 
may  present  itself  to  the  tribunal  in  any  one  of  a  variety  of  forms.  So  far  as 
such  declarations  constitute  an  exception  to  the  hearsay  rule,  they  rest,  in  main, 
upon  the  credit  of  the  declarant.     They  are,  therefore,  personal  evidence.     As 


58.  Shrewsbury  Peerage  Case,  7  H  L..  Cas. 
J,  11  Eng   Reprint  I  (1858). 

59.  Maalin  v.  Thomae,  S  Gill  (Md.)  18 
(.1»40). 

60.  MeClaekey  ▼  Barr,  47  Fed  1.54;  re- 
verted 70  Fed.  529,  530,  17  C.  C.  A,  251 
(1891). 

61.  Currie  v.  Stairs,  25  N.  Brunsw.  4 
(1890). 

68.  ^Stiinipf  V.  Osterbage*  111  111 

82  (1884)4  Hishton  v.  Nesbitt,  2  M  &  Rob. 
554  ( 1844) ,  Currie  v.  Stairs,  25  N.  Brunsw.  4 
<18!)0) 

63.  De  Leon  v  McMurray,  5  Tex.  Civ  App. 
280,  23  S.  W.  1038   (IS93). 

64.  MoDkton  v.  Att.v.-Gen,  2  Russ.  t  M. 
147,  15fi,  11  EngiCh.  147  (1831) 

65.  Young  V  State,  36  Ore.  417.  50  Pac. 
812.  60  Pac.  711,  47  U  R  A.  548  (1900)  (for 
identi filiation,  declarations  tbat  deoeaned  had 
changed  Ihs  name,  had  enlioted  and  deserted 
were  admitted). 

66.  Vantine  v  Butler,  240  Mo  521.  144  S 
W  807,  39  L.  R.  A.  (X.  S.)  1177  (1912).  i 

67.  In  re  Clark's  Estate,  13  Cal.  App.  786, 


no  Pac    828   (1910);   Wren  v.  Rowland,  33 
Te.x.  Civ.  App.  87.  75  S.  W.  894  (1903). 

68.  Pierce  v  Jacobs,  7  Mackey  (18  D.  C), 
489    (1887). 

69.  Northrop  v.  Hale,  70  Me  306,  49  Am. 
Rep.  615  (1884). 

70.  SitJer  v.  Gehr,  105  Pa.  St.  577,  51  Am. 
Rep.  207  (1884). 

71.  Welch  V.  Lynch,  30  App  D.  C  122 
(1907) ;  State  v.  McDonald,  .55  Oreg.  4)9,  104 
Pac.  907  (1909)  rehearing  denied,  106  Pac. 
444  (1910). 

78.  Wallbridge  v.  Jones.  33  U.  C.  Q.  B. 
613.  618   (1873). 

78.  Chamberlain  v.  Chamberlain,  71  N.  Y. 
423    (1877) 

74.  Shorten  v.  Judd.  56  Kan.  43.  42  Pac. 
337.  54  Am    St    Rep.  5«7   (1895). 

75.  Jnre  FaiKs  Will,  107  N  Y.  Suppl.  224. 
56  Misc.  Rep.  217    (1907) 

76.  Northrop  v.  PTale.  7ft  Me.  306,.  49  Am 
Kep  615  (1884). 

77.  Russell  V.  T^ngford.  135  Cal.  .356.  67 
Tnc   .331    (1902). 

78.  4  Chamberlayne,  Evidence,  ${  2940, 
2941. 


§  1)^34  Pedigree.  7U 

submitted  to  the  court,  the  pedigree  declarations  may  be  oral  or  in  writing/* 
formal  ^^  or  informal.  Xo  superior  admissibility  attaches  to  written  state- 
ments above  those  which  are  oral ;  ^^  nor  is  the  official  entry  in  the  absence  of 
statute,  received  as  proof  of  a  higher  grade.  Declarations  may  be  also  classi- 
fied as  composite,  i.e.,  proceeding  from  an  indeterminate  number  of  persons  in 
a  general  statement  where  the  individual  voices  of  the  declarants  have  been 
lost ;  and  uuiiviclual,  i.e.,  the  statements  of  identified  persons. 

§  934.  [Form  of  Statement];  Composite;  Bepntation.*'''' — The  evidence  of 
reputation  iu  the  family,  i.e.,  among  persons  whose  declarations  would  be 
competent  is  receivable****  for  the  purpose  of  establishing,  in  connection  with 
a  member  of  any  branch  of  the  family,***  an  appropriate  fact  of  pedigree.  This 
rule  has  sometimes  been  extended  to  include  a  general  reputation  iu  the  com- 
munitv.**  Facts  covered  mav  be  both  those  directlv  asserted  and  those  whose 
existence  is  incidentally  or  collaterally  declared.*'  Such  reputation,  in  fine, 
may  relate  to  any  of  the  ordinary  facts  of  pedigree.** 

History  in  the  family  may  fairly  be  deemed  practically  equivalent  to 
reputation.®*  As  this  is  primary  evidence  no  necessity  for  its  introduction 
need  be  shown.**  Adequate  knowledge  of  the  declarant  may  be  shown  by 
showing  him  to  be  a  member  of  the  family  •*'  with  no  motive  to  misrepresent.** 
Among  facts  of  pedigree  which  may  be  established  by  reputation  iu  the  family 
are  those  of  age,*^  birth,®^  death.**  marriage,**  or  its  absence,**"  and  the  dates 

79.  Wolf  V.  Wilhelm  (Tex.  Civ.  App.  1012),  87.  The   location   of  a   land  certiacatc  is 

146  S.  W.  216  not   a    fact   of   pedigree   in   this   connection 

SO.  /»  re  Peterson's  Estate   (X.  D.   1912),  Odom  v.   Woodward,   74  Tex    41,    11   S    W. 

134   X.   W    731    (entries   in   family    Bible);  923  (1889) 

Wolf  V.  Wilhelm  (Tex.  Civ.  App.  1912),  146  88.  Cook  v.   Carroll   Und,  etc,  Co.    (Tex 

S.   W    216    (affidavit).  Civ.   App.   1897),  39   S.   W.   1006;    Byers  v. 

81.  **The    existence   of   a    family    re<ri8ter  Wallace,  87  Tex.  503.  28  S.  \V    1056,  29  S. 

does  not  exclude  proof  of  decUrations  of  de-  W.  760   (1893) ;  In  re  Hur1burt*8  Estate.  68 

ceased   memliers   of   the   family.**    StHng   v.  Vt.  366.  35  Atl.  77,  33  L.  K    A.  794  (1895); 

French,  11  Lea.  (Tenn.)  78.  80.  47  Am.  Rep.  Doe   v.  Griffin,    15   East  293,    13   Rev.   Rep 

277  (1S83),  per  Cooper,  J  474   (1812). 

88.  4  Chamberlayne,    Evidence.    §§    2942-  89.  Smith  v.  Kenney  (Tex  Civ.  App.  1899). 

2948  54  S.  W.  801.     But  see  Rogers  v   De  Bardele- 

88.  Butricic  v  Tilton.  li>3  Mass  461.  29  N.  ben  Coal,  etc.,  Co.,  97   Ala.   154,   12  So.  81 

E    1088  11892).  (1893). 

84.  Butrick  v.  Tilton.  155  Mass  461,  29  N.  80.  Metheny  v.  Bohn.  160  111.  263.  43  N.  E. 
E.  1088  (1892)   (grandfather's  cousin);  Webb  380  (1896). 

V.   Richardson.  42   Vt.   463    (1869)     (grand-  91.  Morgan  v.  Pumell,  11  K.  C.  95  (1825) 

father) ;  Cox  v.  Brice,  159  Fed.  378,  86  C   C.  (ante  lilem  motam  if  possible). 

A.  378    (1908)  88w  Watson    v     Brewster.    1    Pa    St.    381 

85.  Wall  v  Lubbock.  52  Tex.  Civ.  App.  405,  (1843)      Contra    Rogers    v.    De    Bardelebca 
118  S  W.  886  ( 1909).  Coal,  etc.,  Co..  97  Ala.  134,  12  So.  81  (1893) ; 

88.  Eraser  v.  .Tennison.  42  Mich   206.  3  X.  White  v.  Strother.  11  Ala.  720   (1847) 

W.  882  (1879)   (residence);  American  L.  Ins.,  98.  In  re  Hurlburt's  Estate,  68  Vt    386, 

etc.,  Co.  V.  Rosenasle.  77  Pa   St   507  (1S75)  35  Atl.  77.  35  L.  R.  A    794   (1895). 

(dates)  :  Swink  v  French.  11  Lea.  (Tenn  )  78,  94.  American  L.  Ins,  etc.,  Co.  v.  Rosenagla, 


47  Am.  Rep.  277    (1383)    (dates):   Webb  ▼.      77  Pa.  St.  507  (1875) 
Richardson,  42  Vt.  465   (1869)    (dates). 
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at  \irhich  these  respective  events  oiscnrred.^''  Reputation  which  is  admissible 
to  establish  the  fact  of  marriage  may  be  either  general  reputation  ®^  or  reputa- 
tion in  the  family.®*  Facts  of  parentage  ^  or  of  relationship  in  general  ^  may 
be  proved  in  the  same  way. 

§  935.  [Form  of  Statement];  Tradition.^ — A  further  form  of  composite 
statement  is  tradition  in  the  family.^  Like  reputation,*  a  tradition  is  a  form 
of  family  history  **  and  may  be  shown  by  the  testimony  of  any  member  of  the 
familyj  in  proof  of  the  same  familiar  genealogical  facts,®  e.g.,  death,'**  mar- 
riage^" or  relationship.**  Certain  minor  details  relating  to  tradition  as  proof 
of  pcdigi'ee  may  be  mentioned.  The  requirement  has  been  made  that  the 
members  of  the  family  among  whom  the  tradition  existed  should  be  shown 
to  be  dead.**  The  fact,  however,  that  the  declarant  appears  to  have  had  but 
slight  personal  knowledge  furnishes  no  ground  for  rejecting  the  testimony.*^ 
Nor  is  entire  accuracy  in  the  statement  insisted  on,  it  being  received  for  what 
it  is  worth,  notwithstanding  some  admitted  discrepancy.*^'  To  the. relevancy, 
however,  of  the  evidence  it  is  essential  that  the  tradition  should  be  shown  to 
have  arisen  among  those  possessed  of  adequate  knowledge  and  without  con- 
trolling motive  to  misrepresent.*^  '  . 

§  936.  [Form  of  Statement];  Individual.i« — The  extrajudicial   declaration 


95.  In  re  Pickens,  163  Pa.  St.  14.  29  Ail. 
875,  25  L.  R.  A.  477  11894). 

M.  Jacobs  V.  Fowler,  119  N.  Y.  Suppl.  647, 
135  App.  Div   713  (1909). 

97.  Metropolitan    Life    Ins.    Co.    ▼.    Lyons 
(Ind.  App.  1912),  98  N.  E.  824 
.98.  Chamberlain  v.  Chamberlain,  71  N.  Y. 
423   (1877). 

99.  Jones  v.  Jones,  48  Md.  391,  30  Am. 
Rep  466  (1877)  ;  Barnum  v.  Bamum.  42  Md. 
2.51  (1875):  Henderson  v  Car^ll,  81  Miss. 
367,  409  (1866);  Clark  v.  Owens,  18  N.  Y. 
434    (1858). 

1.  State  T.  McDonald,  55  Oreg.  419,  103 
Pac.  512,  104  Pac.  967,  106  Pae  444  (1910). 

9.  Lamar  v.  Allen,  108  Ga.  158,  33  S.  E. 
958  n899):  Lindsey^A  Detisee  v.  Smith,  131 
Ky.    176,  114  S.  W.  779    (1908). 

8.  4  Chamberlayne,  Evidence,  §  2949 

4.  In  re  Hiirlburt^'s  Estate,  68  Vt.  966,  377, 

35  AtL    77,   36   L.   R.    A.    794    (1895).   per 
Thompson,  J. 

5.  Pancoast's  Lessee  v.  Addison,  1  Harr. 
A  J.  (Md.)  350,  2  Am.  Dec.  .520  (1802); 
Carter  v.  Montgomery,  2  Tenn.  Ch.  216 
(1875) ;  In  re  Hurlhiirfs  Estate,  68  Vt.  .366, 

36  Atl.  77,  35  L.  R.  A.  794  (1896) ;  Johnson 
V.  Todd,  5  Beav.  697  (1843). 

6.  Eisenlord  ▼.  Clum,  126  N.  Y.  652,  27 


y.  E.  1024,  12  L.  R  A.  836  ( 1S?>1  i  ;  Eaton 
V.  Tallmadge,  24  Wis.  217  <1S(S:));  Johnson 
V.  Todd,  5  Beav.  597  ( 1843 ) . 

7.  Doe  V.  Griffin,  15  East  203   (1812). 

8.  Jackson  v.  King,  5  Cow.  237,  15  Am.  Dec. 
468  (1825);  Jackson  v.  Browner,  18  Johns. 
37  (1820);  Jackson  v.  Cooley,*8  Johns.  128 
(1811);  Fulkerson  v.  Holmes,  117  U.  S.  389, 
6  Sup.  Ct.  780.  29  L   ed,  915  (1886). 

9.  Anderson  v.  Parker,  6  Cal.  197  (1856); 
Pancoast*s  Lessee  v.   Addison,   1    Harr.  &  J 

(Md.)  .350,  2  Am  Dec.  .520  (1802):  Van 
Sickle  V.  Gibson,  40  Mich  170  (1879);  Fos- 
gate   y.   Herkimer,   Mfg.,.  etc..  Co.    12    Barb. 

(X.  Y.)   352:  affirmed,  12  N    Y.  580   (1852). 

10.  Van  Sickle  v.  Gibson,  40  Mich.  170 
(1879). 

11.  Van  Sickle  v.  Gibson,  40  Mich.  170 
(1879). 

12.  Fosgate  v.  Herkimer  Mfg..  etc.,  Co.,  12 
Barb.  (N.  Y.)  352,  affirmed,  12  N.  Y.  .580 
(18.52). 

18.  Lovat  Peerage  Case.  10  App.  Cas.  763 
(1885). 

14.  .Tohnson  ▼.  Todd,  5  Beav    597   fl843). 

16.  VThitelocke  v.  Baker,  13  Ves.  Jr.  511, 
9  Ber.  Rep.  216,  .^3  Eng.  Beprint  385  (1807). 
'  16.  4  Chamberlayne,  EvideiMset  |§  2960^ 
2961. 
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may  be  not  only  composite,  as  in  case  of  reputation  or  tradition,  but  individual, 
as  where  the  speaker  is  identified.  Individual  statements  may  be  oral "  or 
written.  The  ora}  statement  is  as  competent  as  the  most  solemn  written  asser- 
tion, on  the  same  point,^**  even  one  contained  in  a  family  |3ible.** 


§  937.  Circumstantial  Proof  of  Pedigree.^" —  Evidence  as  to  pedigree  is  ofteu 

eircumstantiai   in  nature  as  presented  in  the  form  of  various  facts  whosjc 

principal  value  is  circumijtantial   rather  than   assertive  and  whose  bearing 

upon  the  issue  often  seems  remote.*''^     Let  it  be  assumed  that  a  contention 

regarding  a  point  iu  family  liistoiy  is  of  such  a  nature  that,  if  correct,  certain 

entries  would  very  probably,  be  found  in  a  particular  record.     Finding  them 

there  will  be  received  as  a  fact  circumstantiallv  relevant.^^     Per  contra,  the 

failure,  upon  inquiry,  to  tiud  such  entries  may  be  a  relevant  fact,  occasionally 

of  considerable  probative  force,  tending  to  disprove  the  truth  of  the  contention 
itself.23 

§  938.  Proof  by  Acquietoence  in  Case  of  Pedigree.^^ — That  a  statement  of  a 
fact  of  pedigree  should  be  allowed  to  go  uncontradicted  and  unaltered,  when 
brought  to  the  attention  of  persons  who  should  be  interested  in  having  the  truth 
alone  stated,  has  a  strong  tendency  to  convince  and  satisfy  reasonable  minds 
that  the  statement  is  true.  This  conclusion  of  logic  is  af  great  assistance  in 
many  instances  where  proof  of  a  genealogical  fact  is  sought  to  be  established. 
Whore  the  necessity  is  shown,  the  court  will  permit  a  proponent  to  prove  a 
statement  of  a  relevant  pedigree  fact  by  whomsoever  made  or  whatever  mav 
be  its  form,  provided  it  be  shown  or  can  fairly  be  inferred  that  it  came  to  the 
knowledge  of  some  member  of  the  family,  connected  either  by  blood,  or  mar- 
riage, who  had  or  may  reasonably  be  taken  to  have  had  adequate  knowledge 
as  to  the  truth  of  the  matter:  provided  further,  that  the  latter  is  shown  or  can 
fairly  be  assumed  to  have  assented  to  or  acquiesced  in  the  accuracy  of  the 


17.  Morrill  v   Foster,  3.3  X.  H.  37ft  (1866). 

18.  Clements  ▼.  Hunt.  46  N.  C.  400  (1854)  : 
Swink  V.  French,  11  T.ea  (Tenn  )  78.  47  Am. 
Rep.  277  (1883);  Currie  v.  Stairs,  2.5  N. 
Brunsw.  4  ( 1885 ) .  But  see  Webb  v.  Haycock* 
10  Beav.  342  (1864). 

19.  Currie  v.  Stairs,  25  N  Brunsw.  4 
(1885). 

50.  4  Chamberlayne,  Evidence,  §§  2952- 
2954. 

51.  "  Correspondence  of  deceased  members 
of  the  family,  recitals  in  family  deeds,  de- 
scriptions in  trills,  and  other  solemn  acts.^re 
original  evidence,  where  the  oral  declarations 
of  the  parties  are  admissible.  Iascripti<m8 
on  tombstones,  and  other  funeral  monnments, 
engravings  on  rings,  inscriptions  on  family 
portraita,  cbarU  of  pedigree,  and  the  like,  «re 


also  admissible,  as  original  evidence  of  the 
same  facts."  Kelly  v.  McGuire,  15  Ark.  555, 
604    (1855),  per  Hempstead,  J. 

88.  Jackson  ▼.  King,  6  Cow.  (N.  Y.)  237, 
15  Am.  Dec.  468   (1825). 

83.  Crouch  v.  Hooper,  16  Beav.  182,  1 
Wkly.  Rep.  10  (1652).  The  fact  that  no  cer- 
tificate of  marriage  is  produced  from  the  of- 
fice of  the  clerk  of  the  conntv,  where  the  mar- 
riage  was  alleged  to  have  been  performed  in  a 
state  whose  law  required  the  person  perform- 
ing a  marriage  to  file  such  a  certificate,  is  a 
circumstance  throwing  great  doubt  on  the 
probability  that  the  marriage  ever  took  place 
and  is  competent  evidence  on  that  question. 
Barnum  v.  Bamum,  42  Md.  251,  2iM»  (1875). 

84.  4  Chaaiberlayiie,    Evidefio^ 
2965. 
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§§  93V),  940 


declaration.^  The  probative  element  in  this  p^oof  is  the  failure  to  make  any 
eorrectioMs  in  the  statement.  In  this  case  adequate  knowledge  of  the  declarant 
need  not  be  shown,^*^  but  the  adequate  knowledge  necessary  and  which  may  be 
assumed  is  that  of  members  of  the  family  who  acquiesce  in  the  statement  ^" 
without  motive  to  misrepresent  ^'^  and  ante  litem  motam.  The  statement  may 
be  in  any  t'orm^^  auU  an  adequate  necessity  must  be  shown  for  its  admission. 
I..e8S  stringency  of  piT>of  is  required  in  case  of  ancient  facts  ^"  uf  famiJy  his- 
tory'*^ than  others.  The  conduct  of  persons  towards  each  other  may  be  used 
to  show  their  relatiouship.*'-  Mere  possession  of  doouments  may  be  evidence  ^^ 
Xis  corroboratiou  ''*  in  proving  facts  of  family  pedigree. 

§  939.  Animal  Pedigree."*' —  Evidence  of  reputation  as  to  the  pedigree  of  an 
animal  niay  be  properly  receiv^d.^^  .  Thus,  in  an  aetix>n  to  recover  damages 
for  injuries  caused  to  an  animal  by  reason  of  the  negligence  of  a  carrier,  proof 
of  reputation  as  to  the  pedigree  of  the  animal  was  held  to  he  admissible."*" 
Pedigree  Ixioks  may  also  be  admitted  where  they  are  rectignized  as  a  standard 
authority  among  dealers  or  breeders  of  the  particular  class  of  auimals  refeired 
to  bv  such  a  book.'*'* 

§  940.  Scope  of  Circamstantial  Eiridence  in  Case  of  Pedigree;  Agc.^^ —  Should 
the  necessity  be  satisfactorily  shown  by  the  proponent,^"  he  may  establish  the 
fact  of  age  by  resorting  to  declarations  which  owe  their  probative  force  to  cir- 


25.  People  v  Ratr,  IM  Cal.  132,  46  Pac. 
•115  (1896):  Jone«  v.  .loners.  45  Md.  144 
t'l?<76l;  Kautman  v.  Martin.  10  N  H.  152 
I  1S4S). 

28.  People  v.  Hatz.  115  Cal.  132,  46  Pac. 
1115     (1S1)6);    Jones    v.    J«)ni»H.    4:>    Md.    144 

ri«76i;    Eastman   v.   Martin,   19   X.   H.   152 
ilS4«). 
27.  Weaver  v.  Uiman,  .V2  Md    70H   (1R79). 

26.  Dinan  v.  Supreme  Coiinoil  Catholic 
Mut.  Ben.  Assoc.,  201  Pa.  St.  36:<.  50  Atl. 
i^m    (1002). 

29.  Union  Ins  Co  v.  Pollard,  04  Va.  146, 
26  S  H  421,  64  Am.  St.  Rep.  715,  36  L.  R. 
A.  271    (18061. 

30.  Rollins  v.  Atlantic  City  R.  Co.,  73  N.  J. 
L.   64,  62  Atl.  020    (1005). 

31.  After  a  long  lapse  of  time,  where  the 
parties  are  dead  and  wher^  if  appears  that  a 
person  has  been  recognized  and  treated  as 
the  legitimate  child  of  a  certain  man  and 
woman,  not  only  hv  the  father  and  mother, 
but  also  by  various  member.**  of  the  families 
of  both  father  and  mother,  legitimacy  may  he 
presamed.  In  re  Robh's  Estate,  37  S.  C.  19, 
16  S.  E   241    f  fSOl). 

33.  White  v.  v<itrother.  11  Ala.  720  (lft47) ; 
Green  v.  Xarment,  5  Mackey  (Dist*.  of  Colum- 


bia) SO  (1886)  ;  Kansas  Pac.  R.  Co   v.  Miller, 
2  Colo   442   (1874). 

38.  Rollins  v.  Atlantic  City  R.  Co.,  73  X. 
J.  L.  64,  62  Atl.  929   (1905). 

84.  Fiilkerson  v  Holmes,  117  V.  8.  389, 
6  Sup.  Ct    780,  29  L.  ed.  015   (18H5). 

85.  4  Chamberlayne,  Evidence,  ^  2066 

86.  **  The  question  of  pedigree  and  ancestry 
is  a  matter  of  common  or  general  reputation, 
whether  the  question  concerns  horses,  cattle, 
dogs,  or  men.  The  matter,  from  the  very  na- 
ture of  things,  depends  upon  reputation  or 
i*ommon  repute."  Citizens,  Rapid  Tr.  Co.  v 
Dew.  100  Tenn.  317,  324,  45  S.  W  790,  66 
Am.  St.  Rep.  754,  40  U  R.  A.  31ft  (1807).  per 
Wilkes,  J. 

87.  Jones  v  Memphis,  etc..  Packet  Co. 
(Miss.  1902),  31  So.  201.  See  also  Ohio  A  M 
Ry.  Co.  V   Stribling,  38  111   App.  17  (1890). 

88.  Louisville  ft  V.'R.  Co.  v.  Kice,  109  Ky. 
786,  60  S  \V  70.5  (1901)  (holding  American 
stud  books  are  admissible  on  question  of  pedi- 
gree where  carefully  compiled  and  universally 
accepted  as  conclusive  by  persons  dealing  in 
such  animals) . 

89.  4  Chamberlayne,  Evidence,  §§  2967- 
2969; 

40.  People  v.  Maytie,  llS  Gal.  516,  60  Pac. 


§§  941,  942 
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OTizQstances  and  whidi  are  admissible  under  the  pedigree  exception  for  like 
reason.^  ^  This  may  be  done  by  entries  in  a  family  record  *^  or  family  Bible  *^ 
and  a  person  may  testify  to  his  own  age  though  necessarily  based  on  hearsay  ** 
but  he  may  not  testify  to  the  age  of  another  on  the  basis  of  hearsay  "*^  or 
reputation."*^ 

§  941.  [Scope  of  CircTuostantial  Evidence  in  Case  of  Pedigree];  Birth.^^ — It 
has  been  said  that  hearsay  cannot  be  used  to  prove  the  place  of  a  person's 
birth.****  This,  however,  may  well  be  doubted,  for  hearsay  declarations  or 
reputation  in  the  family  "***  regarding  the  fact,  place  ^'^  or  time  of  birth  may 
be  as  competent  as  is  the  circumstantial  proof  ^'^  by  which  these  facts  are 
established. 

§  942.  [Scope  of  Cironmstantial  Evidence  in  Case  of  Pedigree] ;  Beaih.^^-— 

Should  a  suitable  foi*ensic  necessity  for  receiving  it  be  presented,**^  not  only 
may  secondary  evidence  of  extrajudicial  statements  be  received  in  proof  of  the 

necticut  Mut.  L.  Iiis.  Co.  v.  Schwenk,  04  V 
S.  593.  24  L.  ed   294   (1876). 

4«.  Sima  v.  Stat€  (Tex.  Cr.  App.  1002), 
70  S  W.  90;  Colclough  v  SmytJi,  1.5  Jr.  Ch. 
3(47,  10  L   T.  Uep.  (^^  S.)  Ois'  (186;5). 

47.  4  Chaikiberlayne,  Evidence.  §  2060a. 

48.  Brooks  v  Clay,  3  A.  K.  Marsh.  (Kr.) 
545  ( 1821 )  ;  Adams  v.  Swansea,  116  Mana.  591 
(1875);  Tyler  v.  Flanders,  57  X.  H.  618 
(1876);  Currie  v.  Suirs,  25  New  Bruns.  4 
(1885).  A  witness  will  not  be  permitted  to 
testify,  entireh*  from  the  hearsay  statements 
of  others,  as  to  the  place  of  his  birth.  Mc- 
Carthy V.  Deming,  4  Lana.  (X.  Y.)  440 
(1871);  >Iima  Queen  v.  Hepburn.  7  Cranch 
(U.  S.)  290,  3  L.  ed.  348  (1813);  Hex.  v. 
Krith,  8  East  639,  542   (1807). 

49.  Clark  v.  Owens,  18  N.  Y.  434  (1858). 
See  also  Grand  Lodge  A.  O.  U.  W.  v.  Bartee. 
69  Xeb.  631,  96  X.  W.  186,  08  X.  W.  715. 
Ill  Am.  St.  Rep  577  (1904) 

50.  Wilmington  v.  Burlington,  4  Pick. 
(Maes.)  174  (1826):  AfcCarty  v.  Terry,  7 
Lans.    (X.  Y.)   236   (18721. 

51.  Weaver  v.  Leiman,  62  Md.  708  (1879) ; 
Beckham  v.  Xacke.  56  Mo.  546  (1874);  Hce 
also  Currie  v.  Stairs^  25  X.  Brunsw.  4  ( 1885). 

58.  4  Chamberlayne,  Evidence,  §§  2970- 
2973. 

58.  Unless  the  fact  be  an  ancient  one.  it 
may  properly  be  assumed,  in  the  absence  of 
affirmative  proof  on  the  subject,  that  primary, 
i.e.,  more  original,  evidence  can  be  procured 
on  the  subject,  all  forms  of  secondary  proof 
being  provisionally  rejected.  Stouvenel  v. 
Stephens,  26  How.  Pr.   (N.  Y.)  244  (iJ^). 


654,  62  Am.  St.  Rep.  256  (1897);  Hunt  v. 
Supreme  Council  0.  of  C.  F.,  64  Mich.  671, 
31  X.  W.  576,  8  Am.  St.  Rep.  855  (1887)  ; 
Leggett  V.  Boyd,  3  Wend.  (X.  Y.)  3?li 
(1829) ;  ^"ampbfeli  v.  Wilson,  23  Tex.  253,  76 
Am.  Dec.  67  (1859). 

41.  California. —  People  v.  Ratz,  115  Cal. 
132,  46  Pac.  015    (1896). 

42.  Bertram  v.  Witherspoon,  138  Ky.  116, 
127  S.  W.  533  (1910);  State  v.  Hazlett,  14 
X.  D.  490,  105  X.  W.  617  ( 1905)  ;  Union  Gent. 
L.  Ins.  Co.  V.  Pollard,  04  Va.  146.  26  S.  E, 
421,  04  Am  St.  Rep.  715,  36  L.  R.  A.  271 
(1896). 

43.  ^^'here  a  mother  testified  as  to  the  age 
of  her  children,  a  record  of  the  entries  of 
their  births  made  in  the  family  Bible  under 
her  dictation  by  a  person  since  deceased  was 
admitted  to  corroborate  the  testimony  of  the 
mother.  Wirteman  v.  Cornish,  .53  X.  C.  218 
(8  Jones  Law)    (1860). 

44.  This  may  be  true  though  the  parents 
of  the  declarant  are  available  as  witnesses. 
Bain  v.  State,  61  Ala.  75  (1878);  Pearce  v. 
Kyzer,  16  Lea  (Tenn.)  521,  57  Am.  Rep.  fJ40 
( 1886 ) .  It  is  competent  to  show,  on  the  ques- 
tion of  a  girl's  age,  that,  before  the  contro- 
versy arose,  the  girl  had  a  birthday  party 
and,  on  that  occasion,  there  was  a  birthday 
cake  having  her  age  in  figures  upon  it.  Park- 
hurst  V.  Krellinger,  69  Vt.  375,  38  Atl.  67 
(1897). 

45.  People  v.  Mayne,  118  Cal.  516,  50  Pao. 
654.  62  Am.  St.  Rep.  256  (1897):  Dinan  v. 
Supreme  Council  Catholic  Mut.  Ben.  Assoc., 
201  Pa.  St  36S»  5a  Atl.  999    ( 190S() ;  C6n- 
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fact  of  deaths  whether  such  declaraticma  be  in  individual^  or  iKmiposite  ^^ 
form,  but  facts  circumstantially  relevant  are  equally  available  for  the  purpose.^ 
The  conduct  of  the  family"'  ur  information  received  from  the  family  *'='  may 
be  used  ro  o:*tablidh  the  death  of  one  o£  its  membcr^i.  Death  may  al^ao  be 
shown  by  proof  of  general  reputation  in  the  community  ^"  where  the  family 
had  knowledge  of  it.'*'  A  report  of  death  must  be  in  the  form  of  a  declara- 
tion  bv  a  deceased  member  of  the  family.''* 

§  943.  [Scope  of  Circumstantial  Evidence  in  Case  of  Pedigree] ;  Marriage.^ ^ — 
The  fact  of  marriage  may  be  proved  circumstantially  by  cohabitation,**^  by 
the  fact  that  the  persons  in  question  had  children  whom  they  acknowledged 
and  to  whom  they  gave  the  family  name,**^  by  the  alleged  husband's  support  of 
the  alleged  wife  and  children,^"  or  by  any  acts  or  conduct  of  the  parties  proba- 
tivelv  relevant."**     Marriage  mav  also  be  shown  bv  entries  in  a  familv  record,'*^ 

%>  h^  .  V  ft  ■ 

by  reputation  in  the  c'ommunity  "**  or  in  the  family^®  but  reputation  may  be 
insufhcient  when  standinir  alone  in  criminal  cases.^*' 


54.  Stouvenel  v.  Stephens,  2iJ  How.  Pr.  (X. 
V)  244  (1863);  Fosgate  v.  Herkimer  Mfg , 
etc.,  Co,  12  Bart).  (N.  Y  )  :i52,  ng^med,  12 
-V  Y.  580  !  18521 ;  Primm  v  Stewart,  7,  Tex. 
178  (1851);  Scott  V.  Ratliffe,  5  Pet.  (U  S  ) 
81.  8  L.  ed  54  (1831). 

55.  Swing  V.  Savary,  3  Bibb.    (Ky.)    235 
(1813).     Reputation  may  be  the  only  avail 
ai>le  ovidence.     Hinghouse  v.   Keever,  40  lU 
470  a86i>i;  Houuton  City  fSt    R   Co.  v  Rich- 
art  {Te\.  Civ.  App.  I8ft4),  27  S  W   020 

56.  XortaUty  tables  if  of  reco^ii/ed  au- 
thority, are  receivable  as  part  of  the  <rommon 
Icnowledge  of  the  community  and  may  be  ex- 
amined by  the  judge  as  tending  to  establish 
the  facts  asserted.  Mississippi,  etc.,  R.  Co. 
V.  Ayres,  16  Lea  (Tenn.)  72.3  |IS86);  Gal- 
veston, etc.,  R.  Co.  V.  Arispe,  81  Tex.  517» 
17  S.  W.  47  (1S91);  McKeigue  v  .Tanes- 
viUc,  68  Wis.  50.  31  X.  \V.  298  ( 1S87)  ;  Vicks- 
burg,  etc.,  R.  Co.  v.  Putnam,  118  U  S.  645, 
7  Sup   Ct.  1,  30  L.  ed   257   (1886) 

GraTettonei. —  North  Brookfleld  v.  Warren, 
16  Gray  rMass.)  171  (I860):  Smith  v.  Pat- 
terson, 95  Mo.  525,  8  S.  W.  .'>67   (1888) 

Vamily  Bible. —  Wiseman  v.  Cornish.  53  N. 
C.  218  (8  Jones  Law)  186;  Tn  re  Berkeley,  4 
Campb  401   (1811) 

57.  Xorth  Brookfleld  v.  Warren,  16  Gray 
(Mb9s.)  171  «  1860) ;  Hunt  v  Johnson,  19  V. 
Y.  279  » 1859 ) ;  McClaskey  v.  Barr,  47  Fed 
164,  reversed,  70  Fed  529.  530,  17  C.  C.  A. 
261  0893);  Lewis  v.  Marshall,  30  U.  S 
(6  Pet )  4»9,  8  L.  ed   195  ( 1831). 

98.  Ander^n  v.  Parker,  6  Cal.  197  (1856)  *, 


]VUimn  v.  Fuller,  45  Vt.  29  (1872);  Du  Pont 
v.  Davis,  30  Wis.  170  (1872). 

68L  P&acoaat  t.  Addison,  }  Hat.  &  J.  (^Id.) 
350,  2  Am.  Dec  520  ( 1802)  ;  Jackson  v.  King- 

5  Cow.  (X.  Y.)  237,  15  Am  Dec.  4d8  (  1825)  ; 
Flowers*  Lessee  v.  Haralson,  14  Tenn.  i6 
Yerg.)  494  <1834)  ;  Ringhouse  v.  Keever.  4!) 
111.  470  ( 1869)  ;  Flowers*  Lessee  v.  Haralson, 

6  Yerg  (Tenn.)  496  (1834). 

60.  Wdch  T.  R  Co ,  182  Mass.  84,  64  X  E. 
695  (1902);  Blaisdell  v.  Bickum,  139  Mass. 
250.  1  X.  E.  281    (1885). 

61.  Wallace  v.  Howard  (Tex.  Civ.  App. 
1895).  80  S.  W.  711 

62.  4  Chamberlayne,  Evidence,  §§  2974- 
2977. 

63.  Jackson  v.  Jackson,  80  Md.  176,  30  Atl. 
752  (1894);  Jones  v.  Jones,  45  Md.  144 
(1876);  Copes  v.  Pearce,  7  Gill  (Md.)  247 
(1848);  Henderson  v.  Cargill,  31  Miss.  .367 
(1894);  Thompson  v.  Nims,  83  Wis.  261,  53 
X  W.  502.  17  L.  R.  A.  847  (1892). 

64.  Henderson  v.  Cargill,  31  Miss.  367 
•  1 894 ) 

65.  Vincent's  Appeal,  60  Pa  St.  228  (1860). 

66.  Kansas  Pac.  R.  Co.  v.  Miller.  2  Colo. 
442  (1874) ;  Jennings  v.  Webb.  8  D.  C.  App. 
43,  56  (1896);  Thompson  v  Xims,  83  Wis. 
261,  53  X.  W   .502,  17  L.  R.  A.  847  (1892). 

67.  Jones  v  .Tones,  45  Md.  144  (1876). 

66.  Chamberlain  v.  (Hiamberlain,  71  X.  Y. 
423  (1877).  In  re  Pickens,  163  Pa  St.  14, 
29  Atl.  875,  26  L.  R.  A.  477    (1894). 

69.  Jones  v.  Jones,  48  Md.  391,  30  Am. 
Rep.  466  (1877) ;  Barnum  v.  Barnum,  42  Md. 


§§  94:4-948  Pbdxobee.  T20 

§  944.  [Scope  of .  CironsiBtaiLtial  Evidence  in  Case  of  Fedigi:fte];  Names J^— 
The  n^me  of.  an  individual  or  family  may  be  proved,  by  reputation/^  the  fact 
that  a  reputation  exists  rendering  it  worthy  of  considel'ation. 

§  945.  [Scope  of  Circumstantial  Evidence  in  Case  of  Pedigree];  BaceJ^— 

Circumstances  regarding  the  recognition  and  treatment  of  a  person  as  a  mem- 
ber of  a  particular  race  are  competent  on  the  question  of  race."* 

§  946.  [Scope  of  Circumstantial  Evidence] ;  Belationship.'^^ —  Relatiouship 
mav  be  proved  not  oulv'bv  the  declarations  of  deceased  members  of  the  familv 
but  by  evidence  more  circumstantial  in  its  nature,  e.g.,  the  possession  of  prop- 
erty at  one  time  belonging  to  an  ancestor  by  one  claiming  to  be  his  descendant  *^ 
or  the  manner  in  which  two  persons  conducted  themselves  in  respect  to  each 
other.^^  Acts  of  a  deceased,  tending  to  show  his  illegitimacy,  are  admissible 
on  that  point,  as  are  also  the  acts  of  his  mother."*  Likewise  common  reputa- 
tion upon  the  suhject  of  the  parentage  of  a  person  whose  pedigree  Is  in  dispute 
is  admissible.^®  Even  similarity  of  names  will  be  considered  on  the  question 
of  relationship  in  case  of  ancient  facts.^^ 

§  947.  [Scope  of  Circnmstantial. Evidence  in  Case  of  Pedigree];  Residence!'*^ — 

For  the  purpose  of  identifying  a  given  person  or  establishing  some  other  rele- 
vant fact,  the  question  of  place  of  residence  may  become  closely  involved  with 
pedigree  and  treated  in  many  respects  as  a  pedigree  fact.**^  However,  it  seems 
to  be  settled  that  residence  cannot  be  established  by  i-eputation.** 

§  948.  [Scope  of  Circumstantial  Evidence  in  Case  of  Pedigree];  Statns.^^ — 

General  reputation  has  been  held  admissible  to  prove  the  status  of  a  person, 
for  example,  that  he  was  a  free  person  **  or  that  he  was  a  noncitizen ;  **•  but 
this  is  contrarj'  to  the  weight  of  authority.^^     In  criminal  cases,  where  the  fact 

251    (1875);   Henderson  v.  Cargill,  31  Miss.  Pac.  512,  104  Pac.  9U7,  106  Pac.  444  (1910). 

367,  409    (1S56)  ;   Clark  v.  Owens,  18  N.  Y.  80.  Fulkerson  v.  Holmes,  117  U    S.  389.  6 

434  (1S58).  Sup.  Ct.  780,  29  L.  ed.  915   (1885). 

70.  Durning  v.  Hastings,  183  Pa.  St.  210,  38  81.  4  Chamberlayne,  Evidence,  $  2D80a. 
Atl    627    (1897)    (crim.  con.).  8«.  Byers  v    Wallace,  87  Tex.  .503,  511.  28 

71.  4  Chainl)erlayne,  Evidence,  §  2978.  S.  W.  1056,  29  S.  W   760  (1895),  per  Brown, 
7«,  U.  S.  V.  Dodge,  25  Fed.  Cas.  No.  14,974,      J. 

Deadv  186   (IS66).  88.  R.   Co.   v.  Thompson,  94  Ala,  636,   10 

73.  4  ChamberJayne,  Evidence,  §  2979.  South.  280  (1891)  ;  Shearer  v.  Clay  11  Ky.  (1 

74.  Locklayer  v.  Locklayer,  1.19  x\la.  354,  Litt  )  260  (1822);  Ferguson  v.  Wrijjht.  11.1 
35  So  1008  (1903) ;  Gilliland  v.  Board  of  E^i-  X.  C  .5.37,  18  S.  E.  691  { 1803  J ;  Londonderry 
ucation,  141  y.  C.  482,  54  S.  E.  413  ( 1006)  v   Andover,  28  Vt.  416   (1856) 

75.  4  Chamberla^-ne.  Evidence,  §  2980  84.  4  Chamlwrlayne.  Evidence,  §  2981. 

76.  Wiess  v.  Hall  tTex.  Civ.  App.  1911),  85.  Brj-an  v.  Walton,  20  Ga.  480,  ,509 
135  S.  W.  384;  Fulkerson  v.  Holmes,  117  U.  (18.56).  See  also  Shorter  v.  Boewell,  2  Harr. 
S.  389,  6  Sup.  Ct.  780,  29  L   ed.  815  (1885).  &  J.   (Md.)   3.59   (1808). 

77.  White  v.  Strother.  11  Ala.  720  (1847).  86.  George  v.  U.  S.,   1  Okla.   Or.  307,  97 

78.  State  v.   McDonald,   .55   Ore.  419,    IO9  Pac.  1052,  100  Pac.  46   (1908) 

Pac.  512,  104  Pac  967,  106  Pac.  444  (1910).  87.  Walkup  v.  Pratt,  6  Harr    &  •J.   (Md.) 

79.  SUte  v.  McDonald,  55  Ore.  419,   103      51   (1820);  Walls  ▼.  Hemsley,  4  Hurr.  k,  J. 
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of  coi-porate  existence  is  merely  a  collateral  matter,  such  fact  may  be  established 
by  general  reputation.**** 


(Md  )  243  I  lsl7  )  ;  i  harltou  v.  Unitt,  4  Gratt       1    (1893) ;  State  v.  Thompson,  23  Kan.  33S, 
(Va.)  :>S  (1S47).  33  Am.  Rep.  165  (1880). 
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HEARSAY  AS  PRIMARY  EVIDENCE;  SPONTANEITY. 

Hearsay  as  primary  evidence,  941). 
Relevancy  of  spontaneity f  950. 
Declarations  part  of  a  fact  in  the  res  gestae,  951. 
relevancy  to  fact  asserted,  952. 
statement  must  be  contemporaneous,  953. 
The  principle  of  the  res  gestae,  954. 

relation  to  the  rule  against  hearsay,  955. 
The  modem  view,  956. 

considerations  determining  spontaneity,  957. 
elapsed  time,  958. 
form  of  statement,  959. 

consciousness  and  lack  of  motive  to  misstate,  960. 
permanence  of  impression,  961. 
physical  state  or  condition,  962. 
Narrative  excluded;  admissions,  963. 

spontaneous  statements  by  agents,  964. 
remoteness,  965. 
Range  of  spontaneous  statements;  probative  facts  preceding  the  res  gestae,  966. 
probative  facts  subsequent  to  the  res  gestae,  967. 
accusation  in  travail,  968. 
declarations  of  complainant  in  rape,  969. 
American  rule,  970. 

independent  relevancy;  failure  to  complain,  971. 
the  element  of  time;  independent  relevancy,  972. 
declarations  of  owner  on  discovering  larceny,  etc.,  973. 
personal  injuries,  974. 
Probative  weight  of  spontaneous  statements,  975. 
TTfto  are  competent  declarants,  976. 

§  949.  Hearsay  as  Primary  Evidence.^ —  Hearsay  evidence  is  received  as  pri- 
mary evidence  only  in  two  classes  of  cases.  Judicial  administration  recognizes 
mainly,  if  not  exclusively,  two  influences  upon  the  mind  of  the  declarant  in  any 
given  case  which,  in  the  absence  of  countervailing  considerations,  uniformly 
are  deemed  to  confer  admissibility  upon  his  extrajudicial  statements. .  These 
are,   (1)  the  truth-compelling  power  of  a  spontaneous  reaction  to  an  over 

I  1.  4  ChamberUyne,  Evidence,  §  2982. 
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whelming  motor  impulse;  (2)  a  force  of  habit  The  former,  it  has  seemed 
convenient  brietly  to  designate  as  the  Belevancy  of  Spontaneity.  The  latter 
will  be  sp<)keii  of  as  the  Ilclevancy  of  Regularity. 

§  960.  Beievancy  of  Spontaneity.^ —  To  judicial  administration,  the  auto- 
matic is  the  true.*  Wliat  a  declarant  asserts,  not  so  much  of  himself  *  as  over- 
borne and  forced  thereto  by  overwhelming  emotion,  the  stress  of  sudden  shock 
or  intense  pain,  the  law  of  evidence  assiunes  to  be  the  fact.** 

§  951.  Declarations  Fart  of  a  Faot  in  the  jELes  Gestae.**—  Apparently,  in  cur- 
rent judicial  parlance,  a  spontaneous  extrajudicial  statement  is  spoken  of  as 
being  a  declaration  which  is  "  part  of  the  res  yestae,"  *  Such  unsworn  state- 
ments are  customarily  received  in  civil  cases  or  on  criminal  proceedings  in  proof 
of  the  faicts  asserted.  Indeed,  wherever  the  element  of  spontaneity  is  present, 
e.g.,  in  connection  with  independently  relevant  extrajudicial  statements,  includ- 
ing, to  use  Greenleaf  s  phrase,^  '*  verbal  acts,"  and  the  like,  the  presence  of  this 
element  of  proof  tends  to  superimpose  upon  the  constituent  or  probative  rele- 
vancy of  such  statements  a  tendency  to  establish  the  truth  in  point  of  fact  of 
that  which  has  been  asserted.  For  reasons  which  are  in  part  stated  elsewhere,* 
the  presence  of  spontaneity  is  not  essential  for  this  purpose  of  proving  the  fact 
asserted  in  an  extrajudicial  declaration.  Wherever  spontaneity  is  present^ 
however,  such  is  its  probative  eflFect. 

lies  gestae  is  indeed,  as  employed  by  the  American  courts,  a  term  of  protean 
meaning.^"  Properly  considered,  and  as,  in  a  majority  of  cases,  represented 
in  the  English  view,  the  terra  designates  the  actual  series  of  world  happenings 
out  of  which  the  right  or  liability  asserted  in  the  action  arises  so  far  as  it  arises 
at  all.  To  extend  the  same  phrase  so  as  to  include  not  only  the  probative  facts 
which,  when  direct  proof  of  the  true  res  gestae  is  unavailable,  are  used  to  estab- 
lish them,  but  to  ^over  also  all  evidentiary  or  probative  facts  whatever,  and 
even  those  which,  though  lacking  in  probative  relevancy,  the  rules  of  procedure 
hiive  made  admissible,  seems  by  no  means  ideal.  A  careful  examination  of  a 
considerable  niinilier  of  decisions  in  which  it  has  been  held  that  certain  evi- 
dence was  admissible  as  "  part  of  the  res  gestae  "  will,  it  is  believed,  convince 
the  student  of  two  facts,  (1)  tliat  a  rational  and  tnie  reason  may  be  discovered 

2.  4  niamhfrlnyne,  Evidence,  §  S^^S  5.  People  v.  Del  Vermo,  192  N.  Y.  470,  85 

3.  Murray  v    Boston  &  MR.  Co.,  72  N   H.      X   E   fiOO  (IflOS). 

32,  37.  54  Atl   280.  01  L.  R.  A.  405,  101  Am.  6.  4  Chamberlavne,     Evidence,     §§     2984, 

St.  Hep   lion  (1003).  .     ,  2085. 

4.  Competency  as  a  witness.—  So  lUtle  is  7.  Feldman  v.  Detroit  United  Ry.,  162 
the  declarant  in  an  e^ctrajndicial  spontaneous  Mich  48ft,  127  N.  W.  087,  17  Detroit  Leg.  N. 
utterance    rctfardcd    as    thinking    his    own  707   (1010). 

thoughts  ibsit  it  Is  not  even  required  for  the  8.  1  Glf.  Ev.   (15th  ed.)  §  108. 

adDiSi(tii1iility  of  his  ntfttement  that  he  should  9.  §  2580. 

be  competent  as  a  witness     Croomes,v»  Siate,  10.  State  v.  Territory,  12  Ariz.  36,  38j  94 

40  Tex.  Ci  App  672,  51  S.  W.  924,  63  S.  W.  Pac    1104  (1908). 

882  (1899). 
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for  admitting  the  evidence  in  everj*  case  where  it  was  properly  admitted,  with- 
out resorting  to  a  meaiiinglo;?s  phrase;  (2)  that  the  court,  feeling  from  the 
standpoint  of  reason  or  ''  common  sense  "  that  the  jury  should  have  the  aid  of 
the  evidence,  admitted  it  as  **  part  of  the  res  gestae  "  without  taking  the  trouble 
to  discover  and  assign  the  true  reason  for  its  admissibility.  Illustrations  of 
this  loose  and  hurried  use  of  the  convenient  term  res  gestae  are  not  rare  in 
judicial  opinions.  ^^ 

§  952.  [Declarations  Part  of  a  Fact  in  the  Bes  Gestae] ;  Belevancy  to  Fact  ii- 
sertcd.^^ — That  the  relevancy  of  an  extrajudicial  statement  to  the  existence  of 
the  fact  asserted  in  it  is  due  to  the  spontaneous  nature  of  the  utterance  rather 
than  to  position  among  the  res  gestae  becomes  obvious  upon  comparing  those 
res  gestae  utterances  deemed  admissible  for  the  purpose  and  those  not  so  re- 
garded. A  very  large  number  of  extrajudicial  statements  deemed  independ- 
ently relevant  are  undoubtedly  part  of  the  res  gestae,  properly  so  called,  a3 
Being  constitiiently  relevant.  These  utterances,  however,  have  no  tendency,  in 
the  absence  of  spontaneity,  to  establish  the  existence  of  the  facts  which  they 
assert.  That  the  defendant,  for  instance,  said,  speaking  of  the  plaiutitf, 
**  A.  B.  is  a  thief,'*  may  on  an  action  of  slander  be  pn»ved  as  a  relevant,  iudeed, 
a  necessarv  fact.  Such  a  declaration  would  have  little  tendencv,  staudius: 
alone,  though  obviously  part  of  the  res  gestae,  to  show  that  it  was  tnie,  that 
A.  B.  was,  in  point  of  fact,  a  thief. 

Whether  the  exhibition  by  an  extrajudicial  statement  of  a  proving  power 
resulting  from  an  intimate  relation  to  attending  circumstances  would  ever  be 
accepted  9s  sufficient  judicial  proof  of  the  fact  asserted  is  very  doubtful.  I'pon 
principle,  it  may  fairly  be  contended  that  such  proof  should  be  sufficient. 

No  distinction,  as  a  matter  of  principle  or  of  authority,  exists  between  the 
meaning  of  res  gestae  when  employed  in  criminal  as  distinguished  from  civil 
cases.  What  is  law  for  a  criminal  case  is  law  for  a  civil  ease,  and  vice 
versa. 

The  distinction  which  procedure  recognizes  between  the  independently  rele- 
vant capacity  of  an  extrajudicial  statement  and  its  use  in  an  assertive  capacity 
is,  at  bottom,  false  and  misleading.  The  circumstantially  probative  quality 
of  any  statement,  the  proving  power  of  the  fact  of  its  existence,  persists  in  all 
cases,  whether  the  statement  be  judicial  or  extrajudicial,  the  capacity  in  which 
it  is  used,  assertive  or  relevant,  independent  of  its  truth  or  falsity. 

The  assertive  capacity  of  an  extrajudicial  statement  presents,  as  compared 
to  that  of  independent  relevancy,  certain  essential  differences,  at  least  on  the 
surface.  The  fact  of  the  statement,  its  circumstantially  probative  quality  in 
establishing  the  existence  of  a  physical  or  psychological  fact  in  itself  relevant, 
recedes  into  the  backgi*ound.     The  inference  of  truth  to  which  the  making  of 

11.  HaU  y  Tvalde  Asphalt  Pav.  Co.,  92  N.  12.  4  Chamberlayne,    Evidence,    §§    2906- 

Y.  Suppl.  46,  47   (1905).  2991. 
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the  statement  gives  rise,  under  the  circumstances  disclosed,  assumes  the  first 
importance. 

§  953.  [Declarations  Fart  of  a  Fact  in  the  Bes  Gestae];  Statement  Must  be 
Contemporaneoas.^^ —  The  rule  as  commonly  laid  down  is  that  an  extrajudicial 
declaration  must,  in  order  to  be  received  in  evidence,  be  contemporaneous  with 
some  principal  fact  in  the  rea  geslae.^^  Few  rules  are  more  confusing.  In 
the  first  place,  strictly  speaking,  it  is  not  and  cannot  be  insisted  on.  Practical 
contemporaneousness  is  all  that  is  required.^' 

The  statement  is  further  confused  as  the  extrajudicial  declarations  which 
properly  constitute  part  of  the  res  gestae  may  fall  within  one  or  the  other  of 
two  general  classes.  ( 1 )  They  may  be  independently  relevant,  circumstan- 
tially probative  by  reason  of  their  mere  existence,  e.g«,  the  utterance  in  an 
action  of  iibel  or  slander,  or  proof  of  the  mental  state  with  which  a  particular 
act  is  done.  (2)  They  may  be  hearsay  statements,  used  in  their  assertive 
capacity,  as  proof  of  the  facts  allc^d,  e.g.,  where  one  injured  in  a  railroad 
collision  ^srives  a  spcmtaneous  account  of  it,  before  he  has  time  to  invent  anything 
to  his  own  advantage.  To  the  admissibility  of  these  two  classes  or  species  of 
extrajudicial  statement  an  entirely  different  standard  of  contemporaneousness 
is  customarily  applied  by  judicial  administrators. 

The  independently  relevant  statement  may  be  admitted  whether  it  follows  ^^ 
or  precedes  ^"  the  principal  fact  to  be  established  by  such  declaration  if  it  con- 
tinues to  be  evidentiary  of  the  fact  to  be  proved  by  it  ^®  as  in  case  of  state- 
ments of  intention. 

In  case  of  a  spanlfineaus  statement  it  is  of  course  necessary  that  the  con- 
trolling fact  or  facts  from  which  spontaneity  arises  should  be  actually  present 
or  that  its  or  their  induence  should  remain,  dominating  the  mind  of  the  decla- 
rant.'**' In  other  words,  the  essential  consideration  is  as  to  the  presence  of 
what  may  be  called  the  reflec»tion-numbing  operation  of  certain  impressive  facts 
upon  the  mind  of  the  declarant. 

The  interval  must  be  ^so  short  that  any  suspicion  of  fabrication  will  be  elimi- 
nated.^' 

The  rule  is  customarily  laid  down  that  an  extrajudicial  statement  admitted 
as  part  of  the  res  gestae  must  characterize  some  proper  fact  within  its  scope.'* 

13.  4  Chamberlayne,  Evidence,  §§  29ft2-  18.  Louisville,  etc.,  R.  Co  v.  Pearson,  97 
2996                                                                             Ala.  211,  12  So    176  (189.3)  ;  Murrar  v.  Bos- 

■ 

14.  Trenton  Pass.  R.  Co.  v.  Cooper,  60  N.  ton,  etc.,  R.  Co.,  72  N.  H.  32,  54  Atl.  2S9,  61 
J.  L  219,  37  Atl.  730,  64  Am,  St.  Rep  593,  L.  R.  A.  495.  101  Am.  St.  Rep.  660  (1903). 
3d  L.  R    A.  637   (H97).                                -.  19.  Keyea  v.  Cedar  Falls,  107  Iowa  509.  78 

15.  Afurray  v.  Bof«ton,  etc.,  R  Co..  72  N.  H.-  N.  W.  227   (1.S99) 

32.  54  .\tl   isci,  61  L   R.  A.  459,  101  Am.  St  80.  Com.  ▼.  Van  Horn,  188  Pa.  St.  143,  41 

Hep   660  Mi)03).  Atl.  469  (1898). 

16.  Bradley  v.  State,  54  T?x.  Cr.  App.  53,  21.  Smith  v.  National  Ben.  Soc.,  123  N.  Y. 
Ill  S    W    733   (1908).  86,  21^  N.  £.  197,  9  L.  R.  A.  616  (1890). 

17.  State  V  Laster,  71  N.  J.  L.  586,  6  Atl. 
361   (1905). 
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This  may  be  doubted,  notwithstanding  the  well-dettied  character  of  the  role, 
Certainly,  the  proposition  does  not  hold  true  in  case  of  a  spontaneous  utterance, 
"^l^at  tbe  half-dazt?d  victim  of  a  railroad  aceid^en,t,  fox>jexaiaple^  jhas  to  say  re- 
garding, the  cause  of  his  condition  has,  as  a  rule,  little  eti'ect  in  limiting,  ex- 
plaining or  otherwise  characterizing  any  fact  in  the  les  yestae,  whatever  may 
be  the  meaning  attached  to  that  elastic  phrase. 

Ill  accident  cases  great  assistance  is  furnished  by  admitting  in  evidence  spon- 
taneous statements  of  the  participants  in  the  transactiour*'^  and  in  criminal 
cases  statements  of  the  deceased  *^  or  of  the  accused  -^  or  of  the  person  injured 
are  likewise  admitted  even  though  self-sen- iug.-**  The  so-called  res  gestae  fact 
should  itself  be  receivable  in  evidence  '^^  as  one  material  to  the  issue.^' 

§  954.  The  **  Prinoiple  of  the  Bes  Gestae."  *»—  What  did  Prof.  Greenleaf  un- 
derstand by  '*  the  principle  of  the  res  gestae  "f  To  attempt  grasping,  even  in 
outline,  the  present  situation  regarding  the  meaning  of  res  gestae  as  employed 
by  American  courts  and  something  as  to  the  rule  admitting  extrajudicial  state- 
ments as  part  of  this  class  of  facts,  it  may  be  necessary  to  examine  the  work 
of  this  eminent  authority  in  some  detail.  ''  Res  gestae  "  means  what,  if  any- 
thing, Greenleaf  has  made  it  mean.  To  him,  it  owes  its  great  extension  in 
scope,  its  rank  as  a  so-called  ''  principle.''  The  feature  which  the  various  rules 
relied  upon  by  Greenleaf  in  illustration  of  his  general  *^  principle  "  of  the 
res  gestae  possess  in  common  is  that  of  introducing  as  a  ground  for  receiving 
the  evidence  an  element  of  probative  force  distinct  from  the  general  credit  of 
the  declarant. 

The  basis  of  Greenleaf  s  "  principle  of  the  res  gestae  '*  is  further  defined  by 
his  inclusion,  as  illustrations  of  it,  of  classes  of  extrajudicial  statements  which 
are  chieflv  evidentiary  bv  reason'  of  their  mere  existence  and  which,  in  the 
present  treatise  it  has  seemed  appropriate  to  denominate  independently  rele- 
vant, i.e.,  probative,  regardless  of  their  truth  or  falsity.  Under  this  head  are 
grouped  all  juridical  uses  of  an  unsworn  statement  in  itk  circumstantial  aspect, 
no  inference  being  suggested  as  to  the  truth  of  the  facts  asserted. 

§  955.  [The  ''  Principle  of  the  Bes  Gestae  '*] ;  Selation  to  Bale  Against  Hear* 

8ay.2» —  The  firm  establishment  and  general  acceptance  among  courts  and 
jurists  of  the  proposition  really  inaplied  in  Greenleaf  s  *'  principle  of  the  rez 
gestae  "  would  seem  to  promise  much  benefit  to  the  practical  operation  of  the 

22.  Gilbert  v.  Ann  Arbor  R.  Co.,  161  Mich  26.  "Pinney  v.  .Tones,  64  Conn.  545,  30  Atl. 

73.  125  N.  W.  745   (IftlO).  762,  42  Am.  St.  Hep.  200  (1804). 

28.  Com.  v.  Van  Horn,  188  Pa.  St.  143,  41  27.  State  v.  Whitt,  113  N.  C.  716,  18  S.  E. 

Atl.  460  nSOS).  716   (1803). 

24.  Darby  v.  SUte,  0  Ga.  App.  700,  72  S.  E.  28.  4  Chamberlayne,    Evidence,    §§    2007- 
182  (1011 ) :  State  v.  Kutledge,  135  Iowa  581,  3002. 

113  X.  W.  461   (1007)  29.  4  Chamberlayne,  Bridenoe,  §  8003. 

25.  Murer  Coal  k  Ice  Co.  y.  HoweH,  217  111: 
100,  75  K.  £.  460  (1005). 
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rule  against  hearsay.  That  an  extrajudicial  statement  should  be  received  under 
proper  administrative  restrictions  in  individual  cases,  as  primary  evidence  in 
support  of  any  i*elevant  inference,  not  resting  io  main  upon  the  credit  of  the 
declarant,  to  which  it  logically  gives  rise  would  at  once  deprive  the  hearsay 
rule  of  its  anomalous  character  and  introduce  a  simplifying  rule  of  much  scien* 
tific  value  and  of  great  practical  assistance  to  judicial  administration. 

§  986.  The  Modem  Vicw.^" —  Recognizing  the  actual  and  the  still  greater 
potential  value  of  Greenleaf  s  work  in  this  connection,  it  may  be  reluctantly  ad- 
mitted that  the  main  body  of  the  legal  progress  along  lines  of  evidence  has  by 
no  means  taken  up  the'  entire  advanced  ground  which  the  eminent  authority  of 
the  last  century,  as  it  were,  staked  out  for  it.  The  mere  logical  relevancy  of  an 
unsworn  statement,  though  not  resting  in  main  upon  the  credit  of  the  declarant, 
is  not  in  itself  a^  yet  a  sufficient  ground  for  receiving  it  in  support  of  a  propo- 
sition as  to  which  it  convinces  the  mind.  This  is  true  regardless  of  the  forensic 
necessities  of  the  proponent  or  the  administrative  situation  of  the  case. 

Courts  had  long  been  familiar  with  the  probative  force  of  an  extrajudicial 
statement  rendered  spontaneous  by  the  controlling  influence  of  a  fact  in  the 
res  gestae,  properly  so-cajled.  That  they  should  hesitate  to  do  justice  by  re- 
ceiving spontaneous  statements  where  the  dominating  fact  is  an  evidentiary  or 
probative  one  could  scarcely  be  expected.  The  essential  element  of  proving 
power  was  the  spontaneous,  unreflecting  nature  of  the  utterance.  The  relation 
which  the  controlling  fact  sustained  to  the  proposition  in  issue,  whether  its 
relevancy  was  constituent,  as  being  that  of  a  res  gestae  fact,  or  probative  as 
being  that  of  an  evidentiary  one  could  not  be  permitted  to  be  a  determining 
factor  in  the  doing  of  justice.  As  Greenleaf  s  classification  made  all  spon- 
taneous statements  "  part  of  the  res  gestae,"  modern  courts  have  felt  no  hesi-. 
tation  in  extending  the  term  res  gestae  so  as  to  cover  relevant  facts  controlling 
the  volition  of  the  declarant,  whatever  be  their  relation  to  the  issue.* ^ 

§  857.  [The  Modem  View];  Considerations  Determining  Spontaneity.*^ — 
Whether  the  circumstances  under  which  a  declaration  was  made  are  such  as  to 
make  it  reasonably  probable  that  it  was  spontaneous  presents  a  preliminary 
question  for  the  determination  of  the  trial  judge."  The  burden  is  upon  the 
proponent  to  show  the  essential  fact.*^  Should  the  judge  be  of  opinion  that  an 
opportunity  for  deliberation  and  reflection  has  been  afforded  to  the  speaker,  it 
will  be  assumed  to  have  been  utilized,  the  declaration  being  rejected.*^ 

§  858.  [Coniiderations  Determining  Spontaneity] ;  Elapsed  Time.*^ —  The  para- 
mount single  influence  in  consideration  of  the  admissibility  of  spontaneous 

30.  4  Chamberlayne,    Evidence,    §§    3004,  34.  Pool  v.  Warren  County,  123  Ga.  205, 
3005.  61  S^  E.  328   (1905).  . 

31.  TraTellere'  hksuraace  Co.  t.  Moaley,  8  SS.  Wright  v.  State,  88  Md.  705,  41  Ati. 
Wall.  (U.  8.)  397,  403,  10  L.  ed  437  (1838).  1060  (1898).   . 

38.  4  Chamberlajne,  Eridence,  §  3066.  36L  4  Cliamberlayiie,    Evidence,    $§    3007- 

3S.  State  ▼.  WUHams,  108  La.  222^  32  So.      3009. 
402  (1902). 
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dedapation^  is  that  of  elapsed  time  as  Qther  things  beiug  e^^ual  V  the  shorter 
the  interval  of  elapsed  time  the  greater  the  probability  that,  <t;he. declaration  is 
spontaneous. •'***  ^'o  definite  rule  can  be  laid  down  however  as  shortness  of 
elapsed  time  is  by  no  m^ans  equivalent  to  proof  of  spoutaneity.*^"  Where  tiie 
interval  is  indetinite.spoutaneiry  must  be  uiraiuauN^i/  biiowu  and  evon  a  verv 
short  interval  of  time  is  not  eouohisive  in  favor  of  its  existence.***  Where  the 
interval  of  elapsed  time  is  detinite  the  comparative  number  of  receptions  to 
rejections  increases  as  the  length  of  time  is  shorter  and  where  the  time  is  two 
minutes  ^^  or  less  a  large  proportion  of  the  statements  are  admitted  unless  it 
otherwise  appears  tliat  the  statement  was  not  spontaneous  ■*^  but  even  long 
periods  as  several  hours  may  not  render  the  statement  inadmissible  under  ex- 
ceptional circumstances.*^ 

§  959.  [Considerations  Determining  Spontaneity];  Form  of  Statement.'^ — A 
form  of  st-atement  presented  in  the  evidence  may  assist  judicial  administration 
in  determining  whether  a  given  utterance  is  spontan^us.  Strong  emotiou  is 
brief,  incisive,  often  disjointed  in  expression.  It  gravitates,  apparently  by 
some  rudimentary  impulse,  to  the  pulsating,  the  rythmical.  Ov^rtlowiug  emo- 
tion shows  a  peculiar  torrential  quality,  in  itself  readily  distinguished  from  the 
calm,  orderly  word-choosing  process  of  deliberate,  purposeful  discourse.  An 
extended,  involved  and  closely  connected  form  of  statement  naturally  tends, 
therefore,  to  repel  the  inference  of  spontaneity.*^  Should  the  utterance  actually 
be  automatic  or  instinctive,  the  circumstance  that  it  is  made  in  a  narrative  form 
is  by  no  means  conclusive  against  its^  admissibility.*^^  Should  a  reasonable 
suspicion  exist  on  the  part  of  the  judges  that  the  statement  is,  as  a  matter  of 
fact,  a  narrative,  i.e.,  a  deliberate  account  of  past  events,  the  administrative 
practice  is  to  exclude  it."*^ 


37.  Wlietker  particular  sayingd  constitute  a 
part  of  rea  gestae  depends  rather  on  the 
Bpontaneity  of  the  events  than  on  the  precise 
time  which  may  have  elapsed  between  the 
main  fact  and  the  Btatements  made.  Cobb 
V.  State  (Ga.  App.  1912  h  74  S.  £.  702 

38.  State  v.  Molisse,  38  La.  Ann.  381,  68 
Am.  Rep.  181  (1886);  Houston,  etc.,  R.  Co. 
V.  Weaver  (Tex.  Civ.  App.  1B97),  41  S.  W. 
846. 

38.  Du^Bois  V.  Luthmer,  147  Towa  315,  126 
N.  W.  hT  <  1910)   (ten  minutes  received) . 

Adequate  knowledKfl  on  the  -part  oi  the 
declarant  must  in  any  event  be  shown. 

"SetD  Hampshire. —  Davis  v.  Boston  &  M.  R. 
R.,  75  N.  H   467,  76  Atl.  170  (1910). 

40.  "  It  is  no  mAre  competent  because  made 
immediately  after  the  accident-  than  if  made 
a  week  or  a  month  afterwards."'  Lane  t. 
Bryant,  0  GrAy  (Mass.)  245,  247;  60  Am.  Dec. 
282  (1867),  per  Bigelow,  J. 


41.  Murray  v.  Boston,  etc.,  R.  Co.,  7*2  N. 
H.  32,  54  At).  289,  61  L.  K.  A.  495,  101  Am. 
St.  Rep.  6«0  ( J903 ) ;  CoU  v.  Easton  Transit 
Co.,  180  Pa.  St.  618,  37  At!.  89  (1897). 

4ft.  King  V.  StaAe,  6  Miss.  576,  &  So.  97. 
7  Am.  St.  Rep.  681  (1888)  (a  little  more 
than  a  minute). 

43.  Walters  v.  Spokane  International  Ky. 
Co.,  58  Wash.  298,  108  Pac.  593  (1910) 
(nearly  two  houn^), 

44.  4  Chamberlayne^  Evidence,  §  3010. 

45.  Indianapolis  St.  R.  Co.  v.  Whitaker. 
160  lod.  1^,)66  Kv.E.403  (1903). 

46.  Lovett  V.  Georgia.  30  Ga.  255,  4  S  E. 
912  (1887)  ;  Murray  v.  Boston,  etc.,  R.  Co., 
73  N.  H.  32,  54  Atl  289,  61  L.  R.  A.  495, 
101  Am.  St.  Rep.  660  (1903);  Edwards  v. 
Edwfti^s,  39  Pa.  St.  369.  (1*861). 

47.  People  ▼.  Dice,  120  (3i&l.  1897,  52  PM. 
477  (1698) ;  Thornton  v.  State,  107  <3a.  683, 
33iS.  S.  ^3  (1899) )  Savannali,  etc.,  R.  <)o.  ▼. 
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A  written  statement  is  n^t  per  ee  inadinissible^^^  although  it  would  seem  that 
deliberation  must  usually  accompany  the  making  of  a  statement  in  such  form. 

§  960.  [ConsideratioBB  DeterminiiLg  Spontaneity];  Cpnscioaaaeas  and  Laek  of 
Motive  to  Hisstate.^^ —  It  should  appear  in  all  cases  that  the  declarant  was  con- 
scious ^'  and  the  fact  that  the  statement  was  against  the  interest  of  the  declarant 
will  render  it  liiore  readily  received  ^^  than  where  it  is  self-serving.*^ 

§  961.  [Considerations  Determining  Spontaneity];  Permanence  of  Impres- 
sion.*' —  A  fact  receiving  great  judicial  consideration  is  as  to  the  permanent 
nature  of  the.  impression  which  the  controlling  circumstances  are  calculated  to 
create.^  "  The  seriousness  of  the  injury,  the  character  of  the  accident,  and 
the  surrounding  physical  circumstances  and  results  of  the  occurrence,  attending 
the  declaration  as  well  as  the  principal  fact,  are  necessary  matters  for  consid- 
eration in  the  determination  of  the  question  of  the  admissibility  of  the  declara- 
tion.*'*^ '  ^ 

The  presence  of  an  excited  state  of  mind  at  the  time  of  the  declaration  tends 
to  make  the  statement  more  spontaneous  ^  and  a  spectator  is  deemed  less  likely 
to  be  excited  than  a  participant  in  the  affair.*^  To  render  the  statement  auto- 
matic it  is  essential  that  no  i'ntervening  circumstance- should  have  taken  place  *^ 
and  in  such  case  the  burdeii  is  on  the  proponent  tc^  show  thfl(t  the  statement  sub- 
sequently made  was  spontaneous  ••  'as  where  medical  assistance  is  obtained  ^ 
or  removal  from  the  scene  of  the  transaction  occurs.** 

§  962.  [Considetations  Determining  Spontaneity];  Physical  State  or  Condi- 
tion.**—  J^lainly  important  for  consideration  of  the  court  in  determining  the 
question  of  spontaneity  is  the  physical  state  or  condition  in  which  the  declarant 
is  shown  to  have  been  at  the  time  his  statement  was  made.     For  example,  an 

Holland,  82  «a.  257,  268,  10  S.  E.  200,  14  Am!  55.  Murray  v.  Boston,  etc.,  R  Co.,  72  X.  H. 

St.  Rep.  158  (1888).                        .            ^  32,  37,  54  Atl.  289,  61  L.  R.  A   495,  lOr  Am. 

48.  From  three  to  five  minutes  after  her  St.  Rep.  660  (1903),  per  Walker,  J. 
throat  wa$*  cut.  the  windpipe  being  severed  bo  56.  State  v.   Kutledge,   135   Iowa  581,   113 
that  she  could  not  ftpeak,  the  deceased  wrote.  N.  W.  461  (1007). 

*'  Jess  Morrison  killed  me ''    This  was  shown  57.  Louisville  Ky.  Co.  v.  Johnson's  Adm'r, 

in  evidence.    State  v   Morrison,  64  Kan.  660,  '  1.31  Kj.  217,  115  S.  W.  207,  20  L   R.  A.  K^- 

68   Pac    4S    (1002).  .S  )   133   (1000). 

49.  4  Chamberlayne,    Evidence,    §§     3011,  58.  Bernard  v.   Grilnd   Rapids  Paper  Box 
3012.                                                               '  Co.,  170  Mich.  2.38,  136  X.  W.  374   (1912). 

50.  Chri**topher8on  v.  Chicajro,  M.  &  St.  P.  59.  Ford   v.   State,  40  Tex.  Cr.   App.  280, 
R    Co.,  13.-)  Iowa  409,  10!)  N'.  W    1077   (lOOff).  50  S.  \V.  .350  (IROO).                                       ♦ 

51.  O'Shields  v.  State,  55  Ca   606  ♦  18761  CO.  State  v.  Deuble,  74  Iowa  509,' 38  X.  W. 

52.  Bradlierry  v.  State,  22  Tex.  App    273,  383    (1888);  Mutcha  v.  Pierce,  40  Wis.  231, 
2  S.  W.  5S2   (1886);  U.  S.  v.  King,  34  Fed.  5  X.  W.  486,  35  Am.  Rep.  776   (1880).  • 
302  ( 1888  K  61.  Martin  v.  Xew  York,  etc.,  R.  Co.,  103  N. 

58.  4  Chamberlayne,    Evidence,    §§    3013-      Y.  626.  9  X   E.  505  (1886).     But  see,  Schelr 
3010.  V  Quirin.  177  X.  ¥.568,  69  N.  E.  1130  (1^04), 

54.  Soto  V   Territory.  12  Ariz.  36,  04-Pac.      nfftrmittfr  77  N.  Y.  App.  Div.  624,  78  X.  Y. 
1104   (IOOS»:  Murray  v.  Boston,  etc .  R.  Co.,      Suppl.  056: 

72  X.  11    32,  37.  54  Atl.  280.  61   L    R.  A.  ^     «l.  4  Chamberlayiie,  Evideate,  $  3020.    • 
485,  101  Am.  St  Rep.  660  (1903).  , 
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unsworn  statement  made  while  the  declarant  is  afflicted  with  intense  pain  re- 
sulting from  a  recent  injury j**^  would  probably,  were  no  modifying  facts  sug- 
gested; be  judged  to  be  spontaneous.  Severe  bodily  suffering  or  mental  anguish 
may  be  highly  significant  in  establishing  the  truth  of  facts  asserted  in  the 
utterance.  Thus  the  declarations  of  a  woman  accusing  her  husband  of  setting 
her  clothing  on  fire,  made  while  her  body  was  still  smoking;  "^  those  of  a  work- 
man who  had  shortly  before  fallen  inlfo  a  vat  of  scalding  liquid ;  ^^  those  of  a 
man  who  had  been  shot,  made  while  his  shirt  was  still  on  fire  from  the  fiash  of 
the  weapon ;  ^^  and  those  of  a  man  who  had  both  arms  ciiished,  made  about  an 
hour  after  the  accident,**^  have  been  received  in  evidence  as  spontaneous  and 
worthy  of  consideration  by  a  jury.  The  first  successful  efforts  by  an  injured 
person  at  articulation  may  be  received  as  spontaneous  though  the  interval  of 
time  since  the  original  occurrence  has  been  a  considerable  one.*® 

§  863.  Narrative  Excluded;  Admissions.^^ — That  a  spontaneous  statement 
may  I'elate  to  the  existence  of  a  fact  which,  is  physically  past,  though  present 
in  the  influence  which  it  exerts,  is  not  questionable.  Where«  however,  an  extra- 
judicial assertion  is  a  deliberate  statement,  made  upon  reflectiop  of  past  events, 
the  declaration  ia  classed  as  narrative  and  cannot  be  received  under  the  present 
rule,'^  admitting  spontaneous  statementa  as  proof  of  the  facts  asserted. 

Substance,  rather  than  form,  of  statement,  is  r^arded  by  judicial  adminis- 
tration as  decisive,  in  this  connection.^^  Though  an  extrajudicial  declaration 
be,  in  form,  narrjitive,  it  will  be  received  iia  its  assertive  capacity  if  in  reality 
it  amounts  to  the  spontaneous  assertion  of  a  relevant  fact."^  Kor  is  a  state- 
ment necessarily  to  be  regarded  as  lacking  in  spontaneity  because  it  is  made  in 
response  to  a  question,'^  though  that  fact  often  is  an  important  element  in  ren- 
dering a  statement  inadmissible."^ 

68.  Scheir  v.  Quirin,  177  N   Y.  568,  69  N.  69.  4  Cljamberlayne.    Evidence,    §§    3021. 

E.  1 130  ( 1904) ,  atfirfning  77  App.  IMv.  624,  78  3022. 

N.   Y.  Suppl.  956    (1902).  70.  Waldele  v.  R.  Co.,  95  X.  Y.  274,  27S, 

64.  Walker  v.  State,  137  Oti.  396,  73  S.  E.  47  Am.  Rep.  41  <1884).  per  Earl,  J. 

368  0912).  71.  BioDto  v   lIHnoU  Cent.  R.  Co.,  125  U. 

66.  Scheir  r.  Quirin,  177  N.  Y.  568,  69  X.  147,  51  So.  98,  27  L.  R.  A.    (N.  S.)    1030 

E.  1130  (1904),  affirminfj  77  X.  Y.  App.  Div.  (1910). 

624,  78  X.  Y.  Snppl.  956  (1902).  7S.  Lovett  ▼.  State,  80  Ga.  255,  4  S.  E.  912 

66.  Bice  V.  State,  51  Tex  Cr.  App.  133,  100  (1887) :  Murray  v.  Boston,  etc.,  R.  Co..  72 
S.  W.  949    (1907)  X.  H.  32,  54  Atl.  289,  61  L.  R.  A.  495,  101 

67.  Starr  v.  Aetna  Life  Tns.  Co.,  41  Wash.  Am.  St.  Rep.  660  (1903). 

199,  83  Pac.  113,  4  L.  R.  A.   (X.  S.)  636  n  73.  Denver  City  Tramway  Co.  v   Bnimley, 

(1905).  51  Colo.  251,  116  Pac.  1051    (1911):  Christo- 

68.  Fulclier  v.  State,  26  Tex.  App.  465,  13  pherson  v.  Chicago,  M  1  Rt  P.  R.  Co.  135 
S.  W.  750  (1890).  A  physician  may  not  tea-  Iowa  409.  109  X.  W.  1077  (1900);  Lexinp- 
tify  that  when  he  pressed  the  plaintifTs  ankle  ton  v.  Fleharty,  74  Xeb.  626,  104  X.  W.  105« 
the  plaintiff  flinched  as  this  is  a  mere  declara-  ( 1905 ) . 

tion    to    the    physician     Xorris    v.    Detroit         74.  Greener  v.  General  Electric  Co.,  208  N. 
United  R.  Co.,  186  Mich.  264,  151  N.  W.  747.      Y.  135,  102  N.  E-  627  (1913). 
It  mav  well  be  doubted  whetlier  this  caae  ia 

■ 
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Statemeats  against  interest  are  to  be  carefully  distinguished  from  ordinary 
spontaneous  statements  as  they  are  received  ad  admissions.^^  The  admissions 
of  the  ageut  are  under  a  canon  of  substantive  law  received  only  when  made 
while  the  agent  was  acting  in  the  business  of  the  principal  although  they  are 
commonly  received  or  rejected  as  l>eitig  within  or  outside  of  the  ''  res  gestae/'  ^** 

§  964.  [Narrative  Excluded];  Spontaneous  Statements  by  AgentsJ' — The 
spontaneous  statements  of  an  agent  stand  in  an  entirely  different  administrative 
position,  as  evidence  of  the  facts  asserted,  from  his  extrajudicial  admissions. 
The  latter,  whatever  may  be  the  phraseology  employed  in  relation  to  the  term 
res  gestae,  involve  questions  of  latv,  procedural  or  substantive.  A  narratii'e 
extrajudicial  statement  of  an  agent  will  be  received  as  an  admission,  if  shown 
to  be  suitably  connected  with  the  agency.^*  Otherwise  it  will  generally  be 
rejected.^* 

§  965.  [Harrative  Excluded] ;  Bemoteneti.^o —  It  has  been  settled  by  authority 
both  in  England  and  in  the  States  of  the  American  Union  that  there  is  an 
important  administrative  difference  between  a  narrative  statement  and  one 
which  simply  relates  to  a  past  transaction.  In  other  words,  a  spontaneous 
utterance  may,  and  indeed  usually  does,  relate  to  a  fact  which  is  past  in  point 
of  time.  So  long  as  the  controlling  effect  of  the  res  gestae  or  probative  fact 
upon  the  will  of  the  declarant,  has  not  so  far  ceased  to  operate  as  to  make  it 
reasonable  to  feel  thai  the  stage  of  automatic  utterance  has  been  replaced  by 
that  of  self -consciousness,  the  statement  is  not  to  be  regarded  as  narrative.^^ 
It  is  doubtful  whether  any  more  definite  rule  can  well  be  formulated  as  to  the 
precise  point  of  time  or  causation  at  which  the  so-called  "  principal  fact ''  can 
be  said  to  be  too  remote  from  the  statement  offered  in  evidence,  for  the  latter  to 
be  regarded  as  spontaneous.''* 

§  966.  Range  of  Spontaneous  StatemMti;  Probative  Facts  Preceding  the  Bes 
Gtesfae.^^ —  The  effect  of  the  modern  extension  of  the  term  res  gestae  in  such  a 
way  as  to  embrace  not  only  the  res  gestae,  but  also  the  probative  facts,  by  which, 
in  the  absence  of  direct  evidence,  it  is  sought  to  reproduce,  circumstantially,  the 
former  or  constituent  facts,  has  resisted  in  depriving  the  phrase  res  gestae  of 
any  very  definite  meaning.     As  at  present  generally  used  the  phrase  res  gestae. 


76.  People  v  Sinionds.  V.)  Cal  275  (186^)  : 
State  V  Davi^  |i)4  Tenn  .V)!.  .>s  S.  W.  (22 
(1900)  ;  McGee  v.  State.  31  Tex  Cr  App.  71. 
19  S.  W.  764  (lSO-2);  Johnson  v.  State,  S 
Wyo.  494,  5S  Pac.  761  (ISOfl). 

76.  American  Law  Review,  XV  80  (1881)., 
per  Professor  James  Bradley  Thayer. 

77.  4  Chamherlayne,  Evidence,.  §§  3023. 
3024. 

78.  Sonnentbeil  v.  Christian  Moerlein  Brew- 


ing Co.,  172  U.  S.  401,  19  S.  Ct.  233,  43  L.  ed. 
492  M899). 

79.  (Connecticut. —  Morse  v.  Consolidated 
Ry.  Co.,  81  Conn.  395.  71  Atl  553  MOOS). 

80.  4  Chamber layne.  Evidence,  §  3025. 

81.  State  V.  Alton.  105  Minn.,  410,  117  K 
W  617,  15  Am.  &  Eng.  Ann.  Cas.  806  ri908). 

82.  Soto  y.  Territory,  12  Ari?;.  36.  94  Pac. 
1104  (1908) ;  State  v.  Blanchard,  108  La.  110, 
32  So    397    (1902)'. 

88.  4  Chamberlayne,  Evidence,  §  3026. 
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in  coBnection  with  the  relevancy  of  spontaneity  now  under  consideration,  is  so 
employed  as  to  cover,  not  only  the  res  gestae  or  constituent  facts,  properly  so- 
called,  but  also,  with  apparently  entire  indifiference,  those  which  precede  and 
those  which  follow  a  period  of  time  at  which  alone  any  constituent  fact  could 
have  occurred.  It  occasionally  happens  that, the  reflective  faculties  of  a  person 
are  so  numbed  and  stilled  by  some  danger  which  is  imminent  or  by  dread  of 
something  that  is  clearly  about  to  take  place  that  any  statement  made  at  the 
time  may  properly  be  regarded  as  spontaneous.*''' 

§  967.  [Eange  of  Spontaneous  Statements] ;  Probative  Facts  Subsequent  to  the 
Bes  Gestae.** —  Probative  facts,  the  office  of  which  is  to  throw  light  backward, 
as  it  were,  upon  the  nature  of  the  actual  res  gestae,  are  receivable  in  evidence, 
upon  ordinary  principles.  Among  these  may  properly  be  extrajudicial  state- 
ments, employed  either  in  an  independently  relevant  capacity  or  as  spoptaueous 
utterances.  In  the  first  case,  the  probative  effect  is  pr*)duced  by  reason  of  the 
mere  existence  of  the  declaration,  sfiiitable-  relevancy  beiiig^^boii'fi.  A  spon- 
taneous utterance  is  evidence  of  the  truth  of  the  facts  asserted  in  the  decla- 
ration. 

Criminal  cases  offer  the  most  conspicuous  field  for  the  application  of  this 
rule^^  as  the  pai*ties  are  most  often  unde^  excitement  andMn  such  eases  even 
e:tplanations  by  the  acdused  of  his  conduct  are  often  admitted  ^'  as  in  homicide 
cases*®  as  well  as  larceny.^  In  a  poisoning  case  the  prosecution  is  permitted 
to  show  practically  everything  said  by  the  injured  persoA  regtirding  the  admin- 
istration or  operation  of  the  poison  from  the  time  it  was  first  introduced  into 
the  svsterii  of  the  deceased  until  death  ensues.** 

*        I 

§  968.  [Range  of  Spontaneous  Statements];  Accusation  in  Travail.*^ — The 
presence  of  an  element  of  spontaneity  may  affect  the  probative  force  of  a  so- 
called  declaration  in  travail.  It  has  long  been  held  that  the  mi^ther  of  an 
ilfegitimiite  child  might  aceusetbip  putatite  father  at  the  time  of  fa^r  travail,^^ 

84.  In  a  prosecution  for  assault  with  intent  87.  Slay  v.  State  (Tex.  Cr.  App.  1907),  ^ 
to   kill,   evidence   that   as   the   wife   of   the      S.  \\,  550. 

victim   opened   a   door   at  the   time   of   the  88.  Carwile  v.  State,  148  Ala.  576,  30  So. 

shooting,    her    rhild    said    ''Look!    there    is  220  (1005). 

Uncle  Isaac  and   (*nele  JcRRe  f;oin>r  to  shoot  88.  Bennett  v.  People,  96  III.  602  (1880). 

us!  "    was    properly    admitted.     Shirley    v.  90.  People  v.  Benham,  63  \.  Y.  Suppl.  923, 

State,   144  Ala.  35.  40  So.  260    (1906).     On  30  Misc.  466,  14  \.  Y.  Cr.  Rep.  434  (1900). 

an  inquiry  repardin^  the  death  of  a  person,  a  81.  4  Chamberla^iie,  Evidence.  §  3033. 

letter  written  by  him  stating  an  intention  to  98.  The  time  of  travail,  as  this  phrase  is 

commit   suicide  has   been   admitted.     Koj^ers  employed  by  the  le^slature  has  been  held  to 

V  Manhattan  Ins.  L.  Co.,  138  Cal.  285.  71  Pac.  mean  the  period  of  labor-pain   prior  to  the 

34A   (1903).  birth  of  the  child.     Bacon  v    Harrinfrton.  5 

85.  4  Chamberlayne,  Evidence,  g§  ,3027-  Pick.  (Mass.)  63  J1827):  Com.  v.  Cole,  5 
3Q32.                                                                ,  Mass.  517   (ISOO).     See,  also,  Scott  v.  l>ono- 

86.  Green  v.  State,  154  Ind.  655,  57  N.  E.  van,  153  Mass.  37«,  26  X.  E.  ?<71  (1891): 
637  (1900);  State  v.  Spiv^,  151  !K.  C.  676,  Tacey  v.  Xoyes.  143  Mass.  449.  9  X.  E.  830 
65  S.  E.  995  (1909).  (1887);  Long  v.  Dow,  17  N.  H.  470  (1845). 
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and  that  the  statement  so  made  might  be  received  in  evidence  on  affiliation  pro- 
ceedings as  proof  of  the  fact  asserted/-*^ 

§  969.  [Bange  of  Spontaneoni  Statementi] ;  Declarations  of  Complainant  in 
Eape.^^ —  Criminal  proceedings  to  punish  for  rape^  attempts  at  rape,  indecent 
assault  and  the  like  present  peculiar  problems  .of  judicial  administration,  which 
have  been  recognized  since  early  times.  The  peculiar  nature  of  the  offence,  the 
circumstances  which  usually  surround  its  comniis^pn,  the  sex  of  the  injured 
party,  and  her  natural  reticence  to  speak  of  it  tend  to  make  proof  difficult  and 
lead  to  a  relaxation  of  strict  rules  of  evidence.  The  result  has  been  the  devel- 
opment of  a  unique  rule,®*  or  perhaps  what  would  better  be  termed  a  principle, 
as  there  can  hardly  be  said  to  exist  a  settled  rule,  at  least,  a  uniform  rule.  The 
courts  have  all  recognized  the  principle  that,  notwithstanding  the  general  rule 
that  a  party's  self-serviug  declarations  may  not  be  introduced  in  evidence  by 
him,  in  this  instance  tl*ere*  dli^iild  be  aii' exceptidtf.  They  have  differed  m  the 
maimer  of  applying  this  principle  and  in  the  latitude  to  be  giveti  to  the  ex- 
ception. '       .     . 

The  mere  fact  that  the  injured  party  bad  mkde  a  complaint  to  a  proper 
person  in  seasonable  time  is  ^11  that  has  heed  allowed  in  many  case^.  This  was 
))ernHtted  to  Ik*  sliowu  by  l)oth  the  complainant  and  by  the  person  to  whom  the 
ctmipiaint  was  made.®* 

In  other  cases,  the  fadtof  the,eomplaint  and  the  particulars  thereof  have 
been  shown  as  part  of  the  caae-iii-chief  of  the  priJsecutiOn ;  but  the  particulars 
w^e  not  admitted  as  proof  of  the  facts  complained' of.  They  were  purely  for 
the  purpose  of  corroborating  the  prosecuti^ix  ifa  anticipation  of  impeachment; 
or  for  the  purpose  of  determining  the  conflict  of  veracity  frequently  arising  in 
such  cases  bc^tweon  the"  eompluining  w^itnessa'nd  the  accused;  or  to  anticipate 
the  adverse  infereirce  upon  which  the  defendant  'Would  rely,  if  no  proof  of  a 
complaint  by  his  accuser  were  offered. 

A  rule  which  has  been  adhered  to  in  ihanv  cAses  allows  the  fact  that  a  com- 
plaint  was  made  to  be  shown  in  the  case-in-chief  of  the  prosecution ;  and,  if  any 
attempt  is  made  by  the  defence  to  impeach  the  credibility  of  thie  prosecutrix, 
then  the  particulars. of  the  con^plaint  ma,y  be  shown.  IJere,  again,  the  particu- 
lars are  admitted  solely  for  corroborative  purposes.  They  are  not  considered 
any  proof  of  the  facts  asserted  by  them.  Tlie  question  of  the  extent  to  which 
the  impeachment  of  t]|;)e  prosecutrix  must  go  before  the  particulars  of  the  com- 

93.  Bacon  v.  Harrington,  5  Pick.  (Mass  )  Thayer  on  Bedingfield's  ease  in  14  Amer.  Law 
63  ilS27)  Rev., at  page  830. 

94.  4  Chamherlayne,  Evidence,  §§  3034.  96.  '*  In  R.v.  $troner.  I  C  &  K  650  ( 1845), 
3035.  Admi«fliliilitT  of  prompt  complaintB  in  the  prosecution  was  compeUed  by  the  court 
rape.    See  note.  Bender,  ed  .  104  X.  Y.  493.  to  call  the  woman  to  whom  the  complaint  wi^ 

95.  For  M>me  statement  of  the  historical  made,  although  she  was  at  the  time*  in  at-: 
liasis  upon  which  the  anomalous  rule  with  tendance  as.  a  witneas  fpr  the  accused."  '  14. 
icgard  to  rape  rests,  see  article  of  P^of.  J.  iB..  Amer.  Law  Rev.  p.  880  n. 
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plaint  are  admissible  seems  not  to  have  been  v«ry  clearly  indicated  by  the 
authorities. 

Lastly,  the  fact  of  the  complaint,  together  with  its  details,  are  frequently 
admitted -as  spontaneous  statetheuts  under  a  true  exception  to  the  hearsay  rule. 
The  entire  evidence  is  given  as  part  of  the  case-in-ehief  of  the  prosecution.*' 

The  earlier  English  decisions  allowed  the  fact  that  the  alleged  outraged 
woman  had  made  a  complaint  to  be  shown,  but  excluded  the  particulars  of  such 
complaint.'''**  The  later  decisions  modihed  this  view  and  the  present  rule  iu 
England  admits  both  the  fact  of  the  complaint  and  its  particulars;  but  the 
latter  are  not  admitted  as  proof  of  the  facts  complained  of.  They  are  received 
solely  fot  the  purpose  of  showing  consistent  conduct  on  the  part  of  the  prose- 
cutrix and  to  corroborate  her  testimony.  The  particulars  of  the  complaint  are 
admitted  on  the  examination-in-chief  of  the  witnesses  for  the  prosecution.'** 


w 


§  970.  [Declarations  of  Complainant  in  Bapo] ;  American  Bule.^ —  The  various 
courts  of  the  United  States  are  not  all  in  hannonv  in  their  attitude  toward  the 
admissibility  of  the  declarations  of  the  complainant  in  a  case  of  rape.  The 
mere  fact  that  a  copiplaint  was  made  to  a  proper  person  within  a  reasonable 
time  is  imiforxnly  held  to  be  admissible  as  part  of  the  case-in-<!hief  of  the  prose- 
cution for  the  purpose,  it  is  commpnly  said,  of  corroborating  the  prosecutrix.' 
As  to  whether  the  particulars  of  the  complaint  can  be  shown  as  part  of  the  case- 
in-chief uf  the  prosecution,  there  is  a  clear  and  marked  division  of  opinion.  In 
the  large  majority  of  the  jurisdictions,  the  details  or  particulars  of  the  com- 
plaint cannot  be  shown  in  the  first  instancie,'  while  in  a  few  jurisdictions  the 
modern  English  rule  is  followed  and  both  the  fact  that  a  complaint  was  made 
and  its  full  details  are  admitted  upon  the  direct  examination  of  the  witnesses 
for  the  prosecution.^  The  defen<?e  may  draw  out  the  particulars  of  the  com- 
plaint upon  the  cross-examination  of  the  people's  witnesses.^  However,  in 
some  jurisdictions,  where  the  details  of  the  complaint  are  rejected  in  the  tirst 
instance,  it  has  been  held  that,  if  the  4cfense  attempts  to  impair  the  credibility 
of  the  prosecutrix,  the  full  details  may  be  showa  by  way  of  rebuttal  for  the 
purpose  of  corroborating  her,* 

§  971.  [Declarations  of  Complainant  in  Aape] ;  Independent  Belevancy;  Failure 

r  ■ 

97.  Sodomy. —  Upon  principle  it  would  seem  1.  4  Chamberlavne,     Evidence,     §§    30.10- 

that  the  rules  of  evidence  applicable  in  rape  3039. 

cases  would  l>e  equally  applicable  in  sodomy  •.  People  V  Wilmot,  130  Cal.  103,  ia>.  72 

cases,    where   the   victim   does   not   consent  Par    838    (1003) 

This  has  in  effect  been  held  in  a  cai^e  where  S.  People  v   Weston,  236  Til.  104,  86  X.  E 

the  victim  was  a  boy  four  year  of  ape.    Soto  188  1 100?^L 

V.  Territory,  12  Ariz.  36,  04  Pac.  U04  (10<18)  4.  Homl)eok  v!  State,  35  Ohio  St.  277.  3.1 

Rev.  V.  Mercer,  6  Jiir.  243  (184t2».  Am.  Rep.  608   (1870). 


Kex  T   Osborne,  74  T:   J   K    B    311,  I  5.  Huey  v.  State.  7  Oa.  App   308.  60  S  E 

K.  B.  5B1,  92  L.  T    303.  53  \V.  R.  494,  60  1023  (1010) 

J.  P.  189.  21  L.  T.  R.  288  (1905).  6.  Pulley  v.  State.  174  Ind.  542,  92  N  E. 

'       '  550   (1910). 
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to  ComplanJ —  So  natural  is  the  spontaneous  impulse  to  disclose  the  fact  and 
nature  of  the  injury  in  this  class  of  cases  that  any  delay  in  making  such  a  com- 
plaint not  shown  to  be  due  to  the  presence  of  some  adequate  cause  will  almost 
inevitably  suggest  the  inference  of  subsequent  fabrication  and  invention.  A 
forensic  necessity,  therefore  re^ts  upon  the  prosecution  1;o  explain,  to  the  satis- 
faction of  the  jury,  the  reason  for  any  delay  which  might  otherwise  seem  un- 
reasonable.® 

It  is  obvious  from  what  has  been  said  that  the  administrative  reasons  which 
permit  the  independently  relevant  fact  of  a  complaint  to  be  received  in  evidence 
require  not  only  that  the  statement  should  be  freshly  made  but  aUo  that  it 
should  be  voluntary.  Where  the  condition  of  the  complainant  is  such  as  to 
compel  explanation,  or  the  explanation  is  demanded  by  interested  persons  in 
the  form  of  questions  **  there  is  no  such  voluntarv  complaint  as  tends  to  nesrative 
the  inference  of  consent  which  has  arisen  from  previous  silence.  However,  in 
view  of  the  peculiar  nature  of  the  crime  of  rape  and  the  situation  of  the  injured 
party  after  its  commission,  the  complaint  is  not  under  all  circumstances  ex- 
cluded because  made  in  response  to  questions.** 

§  872.  [peclari^tions  of  CompUtinant  in  Bape];  Thiji  Element  of  Time;  Inde- 
pendent Relevancy. ^^ —  The  early  English  law  requiring  ''  hue-and-cry  "  was 
designee!  to  afford  immediafte  notice  to  the  conjmunity  of  the  commission  of  a 
crime  that  insStant  pursuit  might  be  made  and  the  offender  apprehended.  In 
rape,  as  in  other  crimes,  a  fre$h  complaint  was  demanded;  i.e.*,  only  a  short 
interval  could  be  permitted  to  elapse  between  the  doing  of  the  deed  and  the 
making  of  the  complai^at.  So  far  as  the  fact  of  co;nplaint  is  one  of  independent 
relevancy,  the  same  strictness  of  r,equirement  as  to  length  of  tinae  between 
offence  and  complaint  is  not  made  under  the  modern  ruk\^^  The  \\m  of  the 
fact  of  complaint  is.  in  this  connection,  a  corroborative  one,  operating  by  the 
removal  of  the  iuHrmative  explanation  of  subsequent  invention.  To  be  rele- 
vant in  this  respect,  a  complaint  must  have  been  made  within  such  a  time  after 
the  occurrence  that  it  may  reasonably  be  held  to  negative  in  some  degree  the 
alternative  tlieory  of  fabrication.*^ 

Where  the  detailed  statements  of  the  complainant  are  used  in  their  hearsay 
capacity  as  primary  evidence  of  the  facts  asserted  the  same  requirement  of 
immediate  complaint  is  made,  but  the  reason  for  it  is  entirely  different.     Fresh 

7.  4  Chamberlayne,     Evidence,     $§     3040.  11.  4  Chamberlayne,    Evidence.    g§     3042, 
3041.  3043. 

8.  Com  ▼.  RoUo,  203  Mass.  354,  ftft  N.  E.  12.  5;tate  v.  Bebh,  125  Iowa  494,  406.  101 
656  f  1009) ;  People  ▼.  Marrs,  125  Mich.  376,  X.  W.  180   (1004),  per  Biahop,  J 

84  N.  W.  284  (1900).  IS.  State  v.  Bebb,  125  Iowa  404.  101  X.  W. 

•.  Cunninghain  v.  People,  210  lU.  410,  413,  180  il004) :  Cowles  v.  State.  51  Tex.  Cr.  App. 

71  N.  E  380  n904K  per  Hand,  J.  408,  102  S.  W.  1128  (1907)  ( after  defendant'a 

10.  State  V.  Dudley,  147  Iowa  645,  12^  N.  arrest). 
W.  H12  '1910) ;  State  v.  Peres,  27  Mont.  368, 
71  Pac.  162  (1903). 
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cojcnplaint  is  requixed,  not.fpr.:the  piirpi^sQ  of  securing  pursuit  and  apprehen- 
sion of  the  offender  ^or  ey.en  for  the  later  and  still  common  purpose  of  cor- 
roboration,^^ but  in  order  that  the  resultipg*  statement  may  be  spontaneous  and, 
accordingly  furnish  evidence  of  t|^e  facts  declared  in  it. 

§  973.  [Range  of  Spontaneoiu  Statements] ;  IJeclaratibns  of  Owner  on  Biscofer- 
ing  Larceny,  ctc.^^ — Woi'thy  of  note  among  spontaneous  utterances  which  fol- 
low the  general  rule  now  uuder  consideration  are  the  declarations  of  owners  of 
property  made  shortly  aftei'  it'Has  been'takeh'  fi'om  their  possession,  by  viuleuce 
or  otherwise.  Where  the  conditions  of  spontaneity  are  present,  these  extra- 
judicial statements  may  be  received  as  proof  of  the  facts  asserted.^''  On  the 
other  hand,  a  failure  to  complain  with  reasonable  promptness  may  well  afford 
ground  for  a  ddubt  as  to  the  good  faith  of  a  present  charge.*' 

§  974.  [Range  of  Spontaneous  Statements] ;  Personal  Injuries.^^^ —  A  common 
application  of  the  rvdes  relating  to  the  use  of  unsworn  spontaneous  statements 
as  proof  of  the  facta  asserted  is  found  in  those  cases  where  action  is  brought  to 
recover  damages  for  personal  injuries.*®  In  a  typical  case,  the  attendant  ex- 
citement, the  bodily  pain  or  mental  anguish  consequent  upon  the  injury,  the 
unwonted' imp9ortalit»e  tiemporai'ily  a^ttacliing  to  the  injured  person  himself  con- 
stitute a  combination  of  influences  calculated  to  drive  from  the  mind  of  a 
sufferer  thoughts  of  prcmeditation  or  invention.  As  was  said  by  the  supreme 
couit  of  New  Hampshire:  -''When  a  person  receives  a  sudden  injury,  it  is 
natural  for  him,  if  in  the  possession  of  his  faculties,  to  state  at  once  how  it 
happened.'  Metaphorically,  it  may  be  said,  tlie  act  speaks  through  him  and 
discloses  its  character.''^  After  an  interval,  however,  of  greater  or  less  dura- 
tion according  to  the  circumstances  of  the  case;  the  question  is  sure  to  occur  to 
the  victim  of  the  accident.  Who  is  I'^sponsible  for  this  pain  which  I  am  suf- 
fering; who  will  recompense  me  for  my  other  Inj'uries?  With  this,  or  some 
similar  act  of  introspection,  the  state  of  deliberated  utterance  may  be  assume*! 
to  begin. 

The  declarations  may  be  those  of  the  person  injured  **  or  those  of  the  party 
sought  to  be  held  liable  or  his  agent,  employee  or  representative.^  In  some 
instances  the  declarations  of  third  parties  or  bystanderj?  have  been  received.*^ 

That  an  unsworn  statement  made  under  such  circumstances  as  render  it  spon- 

*  I  * 

14.  People  V   Row,  135  Mich.  50.5.  1)8  X   W.  20.  Murray  v   Boston  &  M.  R   Co.,  72  X  H. 

13,    10   Detroit  Leg.    X,   841    (1904)     (three  32,  37,  54  Atl  2?^.  61  L.  R.  A.  405.  101  Am. 

months K  8t    Rep.  050   (1003),  per  Walker,  J. 

.   15.  4  Chamberlayne,  Evidence.  §  3044.  21,  Muren  Coal  «:  Tee  Co.   r:  Howell.  217 

16.  niinois.—  Goou  Bow  v.  People,  160  III.  lU.   100,  75  X.  E.  400   na05). 

438,  43  X.  K.  593  (1896)  22.  Hvvonen  v.  Hector  Iron  Co.,  10.^  Minn. 

17.  Tompkins  v    SaUmarsh,  14  Ser>?.  &  .R.  331,   115   X.;  W.   167,   1-23   Am.  St.  Rep.  332 
(Pa.)   275,  280(1826),       .  (1908). 

18.  4  Chambeflayne.  Evidence.  §  3045.  2%  Cromeene^^  v.  San  Pedro,  L.  A.  *  S   I*. 

19.  Muren  Coal  &  Ice  Co.  v.  Howell,  217  III.  R    Co.,  37  Utah  475.  109  Pac.  10,  24  Aw.  & 
WO,  75  N.  E.  469  (1906)  Eng.  Ann.  Cas.  307  (1910). 
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taneoBS  reveals  an  apparent  element  of  inference  on  the  part  of  the  speaker  ** 
does  not  necessarily  furnish  ground  for  rejecting  the  declaration. 

It  scarcely  need  he  said  that,  if  the  elements  of  spontaneity  were  present  in 
the  making  of  an  unsworn  statement,  the  fact  that  it  was  mado  to  a  physician 
cannot  affect  its  admissibility,  the  statement  being  received,  in. accordance  with 
the  general  rule,  as  proof  of  the  facts  therein  stated. 

It  is  a  well-settled  general  rule  that  statements  to  a  physician  concerning 
present  pain,  suffering  and  physical  condition  generally,  made  with  a  view  t( 
obtaining  treatment  and  relief  are  admissible  in  evidence  as  proof  of  the  pa- 
tient's condition  at  the  time  the  statements  were  made.^^ 

The  facts  shown  by  the  articulate  utterances  of  the  patient  should  be  those 
reasonably  essential  to  a  proper  diagnosis  of  his  state  or  condition,^®  collateral 
matters  "^  such  as  the  name  of  an  assailant  ^^  or  an  assertion  as  to  the  instru- 
ment with  which  an  assault  was  committed  ^^  not  being  regarded  as  properly 
included. 

Statements  as  to  past  bodily  or  mental  condition  cannot  be  regarded  as  ad- 
missible under  the  present  rule.^"  It  has.  however,  been  decided  that  state- 
ments of  past  pain  and  suffering  made  to  a  physician,  when  necessary  to  a  cor- 
rect diagnosis,  may  be  testified  to  by  the  physician :  **  but  that  they  must  not 
be  considered  by  the  jury  as  evidence  tending  to  show  the  fact  of  such  pain  and 
suffering. "^^  The  wisdom  of  such  a  rule  may  be  doubted  as  its  application  by 
the  court  and  jury  must  clearly  be  difficult. 

Statements  made  to  a  physician  for  the  purpose  of  enabling  the  latter  to 
testify  as  an  expert  in  favor  of  the  declarant  are  usually  excluded  for  adminis- 
trati\e  reasons."" 

§  975.  Probative  Weight  of  Spontaneous  Statements.^^ —  The  probative  force 
of  a  spontaneous  utterance  clearly  lies  in  the  elimination  of  any  controlling 
uiotive  to  misrepresent  the  truth.  The  operation  of  the  reflective  faculties, 
with  their  possible  perversions  of  self-interest,  has  been  replaced  by  the  men- 
tally automatic,  closely  analogous  to  the  exactness  of  natural  law.     This  judi- 


24.  State  v.  Morrison,  64  Kan  669,  68  Pac. 
4H    (1002). 

25.  Chicago  City  Ry.  Co.  v.  Biindy.  210  TH. 
3!>,  71  X.  K   2K   I  1904). 

86.  Statements  of  'third  persons  are  not 
deemed  proper  conatitiients  upon  which  to 
liase  the  diagnosis  of  a  physician.-  Atchison, 
etc,  R.  (o  V.  Frazier,  27  Kan.  463  (1«82) 
(bui&hand);  Heald  v.  Thing,  45  Me.  392 
ilS.">8)    I  wife). 

27.  Richards    v.    Com.,    107    Va.    881,    59 
S    E.  1104   (1908). 

28.  People  v    O'Brien,  92  Mich.   17,  52  N. 
\\    84  (1892) 

29.  Collins  v.  Waters,  54  111    43.5   ( IS70) ; 
People  V    (VBrien*  92  Mich.   17,  52  N.   W. 


84  (1892) :  Denton  v.  State,  1  Swan  (Tenn.) 
279   (1851). 

80.  Davidson  ▼  Cornell,  132  N.  Y.  228,  30 
N.  E.  573    (1892). 

SI.  A  statement  by  a  slave  to  his  attending 
physician  that  he  had  been  ill  for  the  past 
three  weeks  was  received  as  proof  of  that 
fact.  Yeatman  v.  Hart,  6  Hnmphr.  (Tenn.) 
374  (1845).  See,  also,  Looper  v.  Bell,  1  Head 
(Tenn.)  373  (1858). 

32.  Wilkins  v  Brock.  81  Vt.  3.32,  70  Atl. 
572  (1908);  Acme  Cement  Planter  Co.  v. 
VYeBtman    (Wvo.  1912K  122  Pac.  89. 

■ 

38.  Shaiighnes.««y  v.  Holt,  236  111  48.=5.  86  N 
E.  256,  21  L.  R.  A.  (N.  S.)  d£6  a.  (1908).- 
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cial  administration  trusts/  it  being  assumed  that  the  declarant  has  stated  the 
truth  as  it  appears  to  him.^^  That  the  statement  is  self-serving  does  not  con- 
stitute a  necessary  ground  for  its  rejection,  and  one  against  the  interest  of  the 
declarant  in  the  nature  of  a  confesi^ion  need  not  be  shown  to  have  been  volun- 
tary as  that  term  is  conamonly  used  in  connection  with  alleged  confessions  by 
those  accused  of  crime,*^  its  admissibility  resting  upon  an  entirely  different 
basis.  In  like  manner,  the  spontaneous  statement  of  a  person  about  to  die 
may  take  the  place  of  a  dying  declaration,  properly  so-called,^''  even  in  a 
civil  case.^® 

§  976.  Who  Are  Competent  Beclarants.^^ —  Determining  the  admissibility  of 
extrajudicial  statements  from  the  sttindpoint  of  the  competency  of  the  declarant 
to  make  the  particular  statements  in  question  has  often  taxed  administrative 
judgment.  The  competency  of  the  declarant  may  be  aflFected  by  his  age, 
mental  capacity,  knowledge  of  the  subject-matter,  relation  to  the  main  trans- 
action, and  the  like.  It  may  be  laid  down  as  a  broad  general  rule  from  which 
there  is  little  dissent  and  from  which,  on  principle,  there  can  be  dissent  only 
in  cases  where  the  circumstances  are  unusual,  that  a  spontaneous  declaration 
is  admissible  in  and  of  itself  without  regard  to  the  person  making  it.  This 
necessarilv  follows  as  a  result  of  the  basis  of  admissibilitv,  such  declarations 
being  received  because  of  their  automatic  unpremeditated  character.  Thei'e- 
fore,  the  spontaneous  declarations  of  a  child  too  young  to  be  sworn  as  a  wit- 
ness,*^ an  agent  or  representative  of  one  of  the  parties,^^  a  bystander  who  wit- 
nessed the  main  transaction,*^  particularly  when  related  to  or  haviug  a  special 
interest  in  one  of  the  parties,*'  or  an  adult  person  of  sound  mind  who  is  not 
sworn  as  a  witness  because  of  incompetency  **  or  otherwise  are  ordinarily  re- 
ceived as  evidence  of  the  facts  declared.  It  has  even  been  Indicated  that  the 
spontaneous  declarations  of  an  insane  person  are  admissible.*^  This  no  doubt 
is  a  sound  view  where  it  does  not  appear  that  the  person  was  insane  when  the 
declarations  were  made,  although  he  is  insane  at  the  time  of  the  trial.***     Obvi- 


84.  4  Chamberlayne,  Evidence,  §§  3048, 
3049. 

86.  State  v.  Alton,  106  Minn.  410,  417,  117 
N.  W.  617,  15  Am.  &  Eng.  Ann.  Cas.  806 
(1908),  per  Lewis.  J. 

86.  Allen  v.  State,  60  Ala.  10  (1877); 
Head  v.  Sute,  44  Misa.  731  (1870);  MUler 
V.  State,  31  Tex.  Cr.  App.  609,  21  S.  W. 
925,  37  Am.  St.  Kep.  836  (1893). 

87.  State  v.  Morrison,  64  Kan.  669,  68  Pac. 
48  (1902):  People  v.  Del  Vermo,  192  N.  Y. 
470,  85  N    E.  690  (1908). 

88.  Brownell  v.  Pacific  K  Co,  47  Mo.  239 
(1871)  (ne^liirence) :  Jack  v.  Mutual,  etc.. 
Life  Assn.,  113  Fed.  49,  .SI  C.  C.  A  36  (1902). 

89.  4  ChanbarlayBe,  Evidenoe,  §  3050. 


40.  Grant  v.  State,  124  Ga.  757,  53  S.  E. 
334  (1906). 

41.  Ensley  v.  Detroit  United  R.  Co.,  184 
Mich.  195,  96  N.  W.  34  (1903) 

42.  Smith  v.  State,  10  Ga.  App.  36,  72  S.  E. 
.527    (1911). 

48.  People  v.  McArron,  121  Mich.  1,  79  K. 
W.  944  (1899)    (mother  of  accused). 

44.  Dunham  v.  State,  8  Ga.  App.  668,  70 
S.  E.  Ill  (1911)  (wife  of  accused,  incompe- 
tent) ;  Flores  v.  State  (Tex.  Cr.  App.  19041, 
79  S.  W.  808   (convict). 

45.  VVilBon  v.  State,  49  Tex.  Cr.  App.  50,  90 
S.  W.  ;n2  (1905). 

46.  The  fact  that  the  prosecuting^  witness 
in  a  case  of  robbery  was  insane,  aM,  there- 
for, incompetent  as  a  witness,  at  the  time  of 
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ousljy  however^  sound  admiuistration  must  sometimes  exclude  whsX  h  appar- 
ency a  truly  spontaneous  utterance  because  of  attendant  circumstances  which 
make  the  evidence  unreliable,  as,  fur  example,  the  mental  incapacity  of  the 
declarant  ^^  or  the  admitted  physical  con(iitions  under  which  the  declaration 
was  made.**^  • 

In  rape  casea,  and  those  of  similar  nature*  there  is  an  apparent  confusion 
among  the  authorities  as  to  the  competency  of  the  injured  female  to  make  a 
statement  of  complaint  which  is  receivable  in  evidence.^^ 

A  reasonable  rule  which  would  avoid  all  uncertainty  seems  easy  to  formu- 
late. The  bare  fact  that  a  complaint  was  made  is  an  independently  relevant 
circumstance  and  does  not  depend  for  its  probative  force  upon  whether  or  not 
the  complainant  is  sworn  as  a  witness.  Such  fact^  without  the  details  of  the 
complaint,  should  be  shown  to  the  jury  in  all  cases,  except  possibly  in  cases 
where  the  length  of  time  which  elapsed  before  the  complaint  was  made  clearly 
justifies  the  trial  judge  in  regarding  the  evidence  as  worthless.  Where  the 
complaint  was  spontaneous,  the  details  should,  of  course,  be  received  also. 


trial  which  took  plai'e  more  than  two  months 
after  the  robbery,  is  no  ground  for  excluding 
his  spontaneous  declarations  made  shortly 
after  the  robbery.  State  v.  Smith «  26  Wash. 
364,  67  Pac.  70   (1001). 

47.  Adamn  v.  State.  34  Fla.  185.  15  So.  905 
(1804)  (child  three  and  a  half  years  old  too 
young  to  be  reliable). 

48.  Regnier  v.  Territory,  16  Okla.  652.  660. 
82  Pac.  509  (1905)  (where  declarant  had  not 
seen  assailant  .who  had  shot  from  ambush ) 

49.  The  statement  of  a  child,  made  to  his 


mother  after  an  assault  of  which  he  was  the 
victim,  with  respect  to  the  assault,  may  be 
received  in  evidence  notwithstanding  the  fact 
that  he  is  too  young  to  be  competent  to  testi- 
fy. Soto  V.  Territory.  12  Ariz.  36, 94  Pac.  1 104 
( 190iB) .  In  an  action  for  assault  with  intent 
to  commit  rape  on  the  person  of  a  female, 
who,  by  reason  of  being  an  imbecile,  was  in< 
competent  to  testify,  the  declarations  of  such 
female  made  after  the  assault  are  inadmissi- 
ble. Hornlieok  v.  State,  35  Ohio  St.  277.  35 
Am.  Rep.  608   (1879). 


CHAPTER  XLV. 

HEARSAY  AS  PRIMARY  KMJDKNCE;  RELEVANCY  OF  REGULARITY. 

Shop  book  rule,  977. 

Administrative  requirements;  Necessity,  978. 

relevancy;  adequate  knowledge,  979. 

absence  of  controlling  motive  to  misrepresent,  980. 

suppletory  oath,  981, 

books  must  be  those  of  original  entry,  982. 

corroboration  aliunde,  983. 

entry  must  be  intelligible,  984. 

entry  on  book  account  must  have  been  a  routine  one,  985. 

facts  creating  suspicion,  986. 

identity  of  book  must  be  established,  987. 

material  u^ed,  988. 

original  must  be  produced,  989. 
Scope  of  evidence,  990. 

nature  of  charges;  special  contract,  991. 
other  matters,  992. 

nature  of  occupation,  998, 

who  may  be  charged,  994. 
Weight,  995. 

§  977.  Shop  Book  Snle.^ —  The  shop  book  rule  is  that  the  account-books  of  a 
party,  supported  by  his  suppletory  oath  are  admissible  in  evidence  to  show  a 
sale  «>r  delivery  of  goods  or  the  performance  of  services.*  The  rule  was  a 
necessity  under  the  old  rule  that  a  party  could  not  be  a  witness  for  himself  as 
where  a  shopkeeper  had  no  clerk  there  was  no  way  of  proving  the  account  except 
through  the  books  ^  and  this  practice  was  early  recognized  by  statute  and  in 
the  eighteenth  century  entries  made  by  deceased  clerks  began  to  be  received.* 

The  rule  was  early  adopted  in  the  Xew  England  States  but  was  made  subject 
to  certain  modifications  or  restrictions  as  to  the  amounts  covered  by  the  entries  ^ 
but  the  books  were  admitted  when  supported  by  the  suppletory  oath.*     New 

1.  4  Chamberlayne,     Evidence,     §§     3051-  4.  Pitman  v.  Maddox.   Holt  N.   P.  298,  2 

3063.  Saik.  600.  2  Ld.  Rayni.  732   (1698). 

8.  Pratt  V.  White,  132  Maas    477    (1882)  5.  Terrill  v.  Beeclier,  9  Conn.  344   (1832): 

S.  Conklin  v.  Stamler,  8  Abb.  Prac.  (N'.  Y.)  OaviA  v.  Sanford,  9  Allen  (Mass  )  216  (1864). 

305,  2  Hilt.  422,  17  How.  Prac.  399  (1859) ;  6.  Sheehan  v   Henneaeey,  65  N.  H.  101,  18 

Cole  V.  Dial,  8  Tex.  347   (1852).  Atl.  652  (1889). 
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York  and  Xew  Jersey  also  early  adopted  the  mle  but  the  suppletory  oath  was 
not  required  in  those  states.^ 

A  shopbook  thus  received  in  evidence  becomes  primary  and  independent  evi- 
dence of  the  facts  stated  therein  though  used  in  a  hearsay  capacity.**  The  rule 
is  not  founded  on  the  principle  that  the  entries  are  a  part  of  the  res  gestae  but 
ou  the  theory  that  a  system  of  accounts  demands  accuracy  and  accuracy  becomes 
habitual  with  the  person  ki^epiug  such  records. 

The  modern  growth  of  business  with  the  increase  in  the  entries  in  account* 
books  made  the  pi'oof  of  such  items  increasingly  difficult  and  the  early  restric- 
tion that  the  books  must  be  used  simply  to  refresh  the  recollection  of  the  witness 
was  abandoned  and  the  books  received  in  evidence  when  the  witness  could 
swear  that  the  entries  were  correct  when  made  although  he  had  no  memory 
about  the  matter.® 

The  ditlieulty,  expense  and  frequent  impossibility  of  making  proof  of  book 
accounts  combined  with  legislative  enactments  and  judicial  rulings,  have  re- 
sulted in  a  decided  broadening  of  the  "  shop  book  "  rule.  The  rule,  in  its  lirst 
stage  of  de\'elopment,  although  fre()uently  designated  by  its  original  name,  has, 
in  most  jurisdictions,  been  modified  by  removing  every  limitation  in  regard  to 
the  amount  involved  in  the  transaction  and  allows,  under  the  old  conditions 
prescribed  by  the  '*  shop  book  "  rule,  original  entries  in  the  books  of  account  of 
persons  engaged  in  all  lines  of  business,  professional  lines  included,  maile  in 
the  usual  course  of  business,  as  a  contemporaneous  record  of  current  trans- 
actions, by  a  party  or  his  agent  or  employee,  to  be  introduced  in  evidence,  with- 
out regard  to  whether  such  record  is  in  favor  of  or  against  the  party  whose 
transactions  are  recorded  therein.*** 

§  978.  Administrative  Seqnirements;  Necessity.** — The  fundamental  admin- 
istrative necessity  for  receiving  evidence  of  shop  books  lay  in  the  circumstance 
that  as  a  rule  indebtedness  from  small  transactions  could  be  proved  in  no  other 
way  under  the  ancient  rule  that  a  party  could  not  be  a  witness  in  his  own 
behalf  *'-  and  it  was  formerly  necessary  that  the  party  should  prove  that  he 
had  no  clerk  or  assistant  who  could  testify.  This  might  be  shown  by  proving 
that  there  was  no  clerk  *^  or  that  he  was  dead,***  insane  *^  or  otherwise  unavail- 


7.  Sickles  v.  Afather,  20  Wend.  (X.  Y.)  72. 
32  Am.  Dec.  521   (1838). 

8.  Place  V.  Parsons,  17  Wkly.  Dig.  (X.  Y.) 
293  (1H83). 

9.  Hal.^ey  v.  SinsehaiiL'b.  15  X.  Y.  485 
< 1857 ) . 

10.  The  tendency  of  modern  statutes  ip  to 
enlarge  the  'ioope  of  the  «hop  book  rule. 
See  for  exan^ple  Afass.  St.   1013,  c.  288. 

11.  4  Chaml)er1ayne.  Evidence.  §§  3065- 
3070. 

18.  "  Tt  was  founded  upon  a  supposed  ne- 
lity  and  was  intended  for  cases  of  small 


traders  who  kept  no  clerks."  Smith  v.  Rentz, 
131  N.  Y.  169,  176,  30  N.  E.  54,  15  L.  K.  A. 
138  (1892),  per  Andrews,  J. 

18.  Smith  V.  Smith,  163  N  Y.  168.  .57  \.  E. 
300,  .52  L.  R.  A.  .>45  (1900)  holding  that  a 
clerk  is  one  who  had  something  to  do  with 
and  had  knowled^ze  generally  of  the  business 
of  his  employer  in  reference  to  goods  sold  or 
work  done  so  that  be  could  testify  on  the  sub- 
ject. 

As  a  corporation  must  necessarily  act  by 
clerks  or  other  servants  or  a^nts,  it  cannot 
prove  an  account  by  means  of  the  sbopbnak 
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able  ^^  and  today  wherever  a  reasonable  necessity  is  shown  for  doing  so  the 
evidence  of  the  handwriting  of  the  declarant  will  be  received  in  lieu  of  his 
verbal  testimony.^* 


§  979.  [Administrative  Bequirementi] ;  Selevanoy;  Adequate  Knowledge. ^^x- 

As  in  case  of  other  statements,  judicial  or  extrajudicial,  used  in  an  assertive 
capacity,  i.e.,  as  evidence  of  the  facts  alleged,  it  is  required  in  case  of  the  decla- 
ration contained  in  a  shop  book,  that  it  should  be  objectively  and  subjectivelj 
relevant  to  the  existence  of  some  res  gestae  fact.  Objective  relevancy  being 
assumed  as  an  essential  prerequisite  for  all  evidence,  it  may  be  said  that,  in 
this  connection  as  in  others,  the  familiar  elements  of  subjective  relevancy  are 
two:  (1)  The  declarant  must  have  adequate  knowledge  as  to  the  fact  as- 
serted; (2)  He  must  be  free  from  controlling  motive  to  misrepresent.  The 
entrant  must  know  of  his  own  knowledge  the  truth  of  the  transaction  which  he 
enters,^ ^  and  it  is  usually  required  that  the  clerk  actually  making  the  entry  be 
produced  if  he  be  available.^' 

A  short  delay  in  making  the  entry  will  not  C4iuse  its  exclusion  as  where  a 
temporary  record  is  made  on  a  slate  ^^  where  it  appears  that  the  delay  will  not 
impair  the  knowledge  of  the  entrant  **  but  where  other  facts  tending  to  show 
impairment  of  knowledge  are  shown  even  a  short  delay  may  be  sudicient  to 
exclude  the  entrv.^^ 

Under  the  complicated  conditions  of  modern  business  the  person  who  makes 
the  entries  seldom  does  anything  else  and  is  forced  to  rely  for  the  accuracy  of 
what  he  states  upon  the  information  of  those  who  have  sold  the  goods,  rendered 
the  services  or  done  the  other  necessary  parts  of  a  completed  transaction,  lu 
such  ease  it  is  proper  to  show  the  coiu'se  of  business  and  to  prove  by  the  evi- 
dence of  those  who  reported  the  facts  that  the  reports  were  made  by  those  who 
had  personal  knowledge  of  them  and  that  the  reports  were  accurate  and  the 
entries  were  accurately  made  from  these  reports.^*     The  infoimant  should  be 


rule.  Con^fdon  v.  Aylesworth  Co.  v.  Sheehan, 
11  N  Y.  App  Div.  456,  42  X.  Y  SuppI  255 
(1806);  Snyder  v.  Harri«.  61  N  J.  Fq  480, 
48  Atl.  329   (1901). 

14.  Hiitchins  v  Berry.  75  X.  H.  416.  75 
Atl.  (i.iO  (  1910). 

15.  Beattie  v.  McMullen,  82  Conn.  484,  74 
Atl.   767    (1909). 

16.  Cook  V.  People.  231  Til.  9,  82  X  E  <^63 
fl907K 

17.  Xorth  Bank  v  Abbot.  13  Pick.  (Mass.) 
466.  25  Am.  Dec.  334  (1833). 

18.  4  Chamberlayne.  Kvidence,  §§  .3071- 
3075 

19.  Tt  should  appear  as  to  these  entries 
that  *'  thev  related  to  transactions  within  the 
knowledge  of  the  personi  making  the  entries." 


Shipman  v.  Glynn.  31  App.  Div.  (X  Y.)  425. 
430,  52  X.  Y.  Siippl.  691  ( 1898) .  per  Ward.  1 
See  also,  Keask  v  Hoagland.  205  N'.  Y  171. 
98  X.  E.  395,  rerersinq  iitdftmetit  128  X.  Y 
Suppl.  1017,  144  .App.  Div.  138:  rehearing 
denied,  205  X.  Y.  .594.  98  X.  K.   (1912). 

20.  Barnes  v.  Simmons.  27  111.  512.  81  Am. 
Dec.  248  ( 1 862 ) . 

21.  Woolsey  v.  Bohn,  41  Minn.  235,  42  K. 
\V    1022    (1889). 

22.  Redlich  v.  Bauerlee,  98  111.  134.  38  Am 
Rep   87  (1881). 

23.  Fors>-the  v.  Xorcroas.  5   Watts    (Pa  ) 
432,  30  .\m.  Dec.  3.34  (1836). 

24.  Atlas  Shoe  Co.  v.  Bloom.  209  Maas.  563. 
95  N.  E  952  (1911). 
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produced  when  possible  but  if  he  is  not  available  his  attendance  will  be  excused 
in  most  States.^^ 

Where  a  book  of  original  entries  is  kept  by  several  persons  the  entries  being 
mingled  each  entrant  may  testify  to  the  accuracy  of  the  items  he  has  himself 
entered^®  but  he  may  not  testify  to  the  correctness  of  items  entered  by  his 
associates.*^ 

§  980.  [AdminlBtrative  Sequirements ;  Belevancy];  Absence  of  Controlling  Ho- 
tive  to  Miir^preiisnt.^ —  The  suggestion  has  been  offered  that^  as  an  adminis- 
trative matter,  it  should  not  only  be  made  to  appear  that  the  entrant  had  actual 
adequate  knowledge,  but  also  that  he  was  without  such  a  controlling  motive  to 
misrepresent  as  woidd  render  it  probable  that  he  is  not  telling  the  truth.  Such 
a  requirement  might  with  greater  propriety  be  insisted  upou  where  the  evidence 
offered  is  secondary,  e.g.,  entry  of  a  deceased  person  in  course  of  business,  rather 
than  in  cases  where  the  evidence  offered  is  primary  in  its  nature.^  However 
this  may  be,  it  seems  at  least  certain  that  there  is  no  requirement  that  the  entry 
should  be  adverse  to  the  pecuniary  interest  of  the  entrant.*"  The  knowledge  of 
the  declarant  is  greatest  before  distracting  circumstances  have  intervened.  The 
motive  to  misrepresentation  is  reduced  to  a  minimum  where  the  possible  conse- 
quences of  the  statement  in  its  bearing  upon  the  interest  of  the  speaker  has  not 
as  yet  become  apparent. 

Contemporaneousness  is  one  of  the  strongest  factors  in  favor  of  the  probative 
force  of  an  entry,  which  means  within  a  reasonable  time.  What  is  a  reason- 
able time  under  the  circumstances  is  a  question  of  fact  in  each  case^^  having 
in  mind  the  nature  of  the  business.'^^ 

An  echo  of  the  early  shopbook  rule  is  still  to  be  found  in  the  requirements 
that  the  entries  be  those  of  charge  and  not  of  discharge,'-*^  and  entries  tending  to 
relieve  a  debtor  will  be  rejected  under  this  rule.  Shopbook  entries  are  not 
properly  classified  as  res  gestae  facts  but  are  based  rather  on  the  automatism 
of  business  as  done  in  the  modern  wav. 

§  981.  [Administrative  Requirements] ;  Snppletory  Oath.^^ —  The  suppletory 
oath  formerly  required  was  that  the  books  were  regularly  kept  as  a  contempo- 
raneous record  of  the  daily  doings  of  the  business.'*'^  This  form  of  oath  has 
been  dispensed  with  and  it  is  now  necessary  to  show  merely  that  the  book  is 

25.  Rothenberg  v.  Herman,  90  N.  Y.  Suppl.  80.  Augusta  v,  Windftor,  1ft  Afe.  317  ( 1841). 

431   (1904).  31.  Mahoney    v     Hartford    Inv.    Corpf*.    82 


Herriott  v  Kersey,  69  Iowa  111,  28  N  Conn    280,  73  Atl    7fi6   (1909). 

W.  468   (1886).  38.  Yearsley's     Appeal,    4ft     Pa.     St.    521 

97,  Whitley  Grocery  Co.  v.  Koach.  115  Ga.  (I860)    (once  a  week  sufficient). 

918,  42  S.  E.  282    (1902).  33.  Riley  v    Boehm,  167  Mass.  183,  45  N. 

88.  4  Chamherlayne,    Evidence,    §§    3706-  E.  84  (1896). 

3081.  34.  4  Chamberlayne.    Evidence,    §§    3082- 


Lord   V.    Moore,   37    Me.    208    (1854);       3084 
Kennedy    ▼.    Doyle,    10   Allen    (Mass.)    161  35.  Vosburgh  v.  Tbayer,  12  Johns    (N.  Y.) 

(1865).  461   (1815). 
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admissible  as  being  kept  in  thie  regular  course  of  business.^^  Where  the  entrant 
is  available  he  should  be  produced  and  swear  to  the  correctness  of  the  entry  " 
but  if  he  is  not  available  the  book  will  be  admissible  on  proof  of  his  hand- 
writing.*'^ 

The  shop-book  may  be  used  against  the  representatives  of  the  deceased  debtor 
notwithstanding  statutes  forbidding  a  party  to  be  a  witness  against  the  estate 
of  a  deceased  .person.^® 

§  982.  [Administrative   Requirements];   Books   Hust   be   Those,  of   Original 

Entry."**' —  One  of  the  administrative  requirements  in  connection  with  the  ad- 
mission of  the  shop  book  in  evidence  is  that  it  must  be  the  book  of  original 
entries,  that  is,  the  book  in  which  the  entries  were  first  permanently  made.^^ 

For  this  purpose  temporary  memoranda  are  not  regarded  as  original  entries 
and  need  not  be  produced  where  the  books  are  made  up  from  them  at  once  as 
they  are  regarded  simply  as  methods  for  refreshing  the  recollection  of  the 
entrant,^*  The  books  mav  be  in  anv  form  which  does  not  throw  such  discredit 
on  its  accuracy  and  good  faith  as  to  deprive  it  of  all  reasonable  probative  force.** 
The  books  may  be  in  day  book  ***  or  ledger  form."*^     Shop  books  within  the  rule 


36.  Smith  V.  Smith,  163  X.  Y.  168,  57  N.  E 
300,  52  L.  R.  A.  545  (1000) 

37.  Townsend  v.  Coleman,  IS  Tex.  41S,  20 
Tex.  817    (1857). 

38.  Leighton  v.  Manson,  14  Me  208  ( 1837)  ; 
Odell  V.  Ciilbert;  9  Watts  t  S  (Pa.)  66,  42 
^m.  Deo.  317  (1845).  See  Sealward  Air  L. 
Hy.  V.  Railroad  Commr's,  86  S.  C.  01.  67  S. 
E.  1069,  138  Am.  St.  Rep.  1028  (1910) 
Handwriting  of  accounts  in  books  immaterial. 
See  note.  Bender,  ed.,  17  N.  Y.  72.  Proving 
books  of  account.  See  note,  Bender,  ed  ,  102 
X.  Y.  5S3  Right  to  testify  to  entries.  See 
note.  Bender,  ed.,  61  \.  Y  530. 

89.  Post  V.  Kenerson.  72  Yt    341,  47  Atl 
1072    (I'.mOK 

40.  4  rhaml>erlayne.  Evidence.  §§  30S5- 
309.5 

41.  Frick  v  Kabaker,  116  Towa  494,  90 
N.  \Y.  408    (1902). 

42.  .^niith  v   Smith.  163  X   Y   168,  57  X  E 
300  (1900). 

43.  Miller  v  Sliav.  14.-)  Mass.  162,  13  X.  E. 
468,  1   Am.  St.  Rep    449    (1887) 

44.  \Ya.v  V.  Cross,  95  Iowa  258,  63  X  W. 
691    (1895) 

45.  Schlicher  v  Whyte,  74  X.  J  Fj\.  839, 
71   Atl    3.37    (1908) 

Original  reports  miMing.—  The  testimony 
of  the  bookkeeper  is  sufficient  to  prove  the 
contents  of  a  ledger  of  a  large  mercantile 
house  where  it  is  impoesible  to  prove  the 


original  reports  from  which  the  ledger  was 
made  up  or  where  the  numlier  of  employees 
Mas  so  great  that  it  would  be  impractical  to 
produce  them  all  to  testify  that  they  made 
true  reports  to  the  bookkeeper.  Givens  v. 
Pierson,  167  Ky.  574,  181  S.  \Y.  524.  A 
re(*ord  book  of  car  equipment  kept  by  railroad 
officials  as  the  result  of  reports  made  from 
time  to  time  is  admissible  in  evidence  to  show 
the  condition  of  the  cars  at  the  time  of  their 
destruction  and  their  value.  The  fact  that 
the  original  rei>orts  are  not  put  in  evidence 
does  not  bar  them  as  the  original  reports 
were  made  bv  manv  men  and  it  would  be 
impossible  to  put  all  these  men  on  the  stand 
especially  as  the  work  on  the  cjirs  is  done  by 
various  gangs  of  men  and  it  is  impossible 
to  tell  just  who  did  the  work  or  made  the 
reports.  The  fact  that  tliey  were  made  in 
the  re«;ular  course  of  business  seems  to  be 
enough.  Pittsburgh  C.  C.  &  St  L  R  Co. 
V  Cbitago.  242  111  178,  89  X.  E.  1022,  44 
L.   R.   A     iX    S  )    358    (1909). 

Ttie  record  book  of  a  physician  const  itutinsr 
his  l)ook  of  original  entries  and  charges  is 
oritrinal  and  primary  evidence  when  proved 
by  the  living  entrant  and  is  evidence  of  a 
very  hiirh  class  when  proven  to  have  been  con- 
temporaneo^is  with  the  transaction  and 
where  there  could  have  l»een  no  motive  to 
misrepresent,  and  may  lie  used  to  show  the 
date  of  birth  of  a  child    Griffith  ▼.  Americn 
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do  not  include  check-stubs  ^*  or  collection  xegisters,^^  diaries,^^  or  other  memo- 
randa, but  will  include  time-books.'^ ^ 

Entries  are  usually  admitted  though  not  dated  ^  but  where  the  charges  are 
lumped  in  one  item  they  may  be  properly  refused  admission.^^  It  is  not  fatal 
to  the  entries  that  they  are  on  separate  sheets  of  paper.^^ 

§  983.  [Administrative  Beqnirements] ;  Corroboration  Alinnde.^^ — The  pre- 
siding judge  is  justified  in  requiring  that  the  plaintiff  reinforce  the  effect  of 
his'  book  by  showing  facts  tending  to  establish  its  accuracy  and  his  own 
care  in  keeping  it.  Even  without  this  evidence,  the  presiding  judge  may 
admit  the  book  de  bene,  i.e.,  conditional  upon  corroboration  of  this  nature 
being  subsequently  furnished.  If  this  corroboration  be  not  supplied,  the  judge 
may  reject  the  book,  as  his  final  action  in  the  matter,^^  Corroborative  proof 
must  be  given  ^  by  evidence  independent  of  the  book  itself. 

This  corroboration  may  be  made  by  the  testimony  of  an  employee**  or  of 
other  customers  that  the  plaintiff  kept  honest  books  *^  when  they  have  seen 
and  settled  by  the  books  themselves.'^^  It  must  be  shown  by  evidence  aliunde 
that  the  goods  were  delivered  or  the  services  were  rendered.** 

§  984.  [Administratiye  Beqnirements] ;  Entry  Must  be  Intelligible.^ — The 
court  may  well  insist  that  the  book  of  account,,  to  be  admissible,  should  have 
been  so  kept  as  to  be  clear  and  intelligible  upon  inspection.     Ue  may  accord- 


Coal  Co.  75  W.  Va.  686,  84  S.  E.  621,  L.  R  A. 
1U15  F  803    (1915). 

Ledger  cards  used  by  plaintiff  in  its  system 
of  bookkeeping  which  constitute  its  original, 
permanent  and  only  records  of  accounts  with 
its  customers  are  admissible  in  evidence  when 
properly  authenticated.  Haley  &  l^ing  Co.  v. 
Vecchio,  36  S.  D.  64,  153  N.  W.  898,  L.  R.  A. 
1916  B  631  (1915).  The  courts  seem  prop- 
erly to  regard  such  sheets  as  account  books 
under  the  statutes  when  kept  as  part  of  a 
regular  system. 

46.  Leask  v,  Hoagland,  205  N.  Y.  171,  98 
N.  E.  395  (1012),  reversing  judgment,  128 
N.  Y.  Suppl.  1017,  144  App.  Div.  138;  rehear- 
ing denied,  206  N.  Y.  594,  98  N.  E.  1106. 

47.  U.  S.  Bank  v.  Burson,  90  Iowa  191,  57 
N.  W.  705  (1894) ;  Larabee  v.  Klosterman,  33 
Neb.  150,  50  X.  VV.  1102  (1891). 

48.  Barber's  Appeal,  63  Conn.  393,  410,  412, 
27  Atl.  973,  22  L.  R.  A,  90  (1893) ;  Hutcl^ins 
▼.  Berry.  75  N.  H.  416,  76  Atl.  650  (1910). 

48.  Dicken  v.  Winters,  169  Pa.  St.  126,  32 
Atl.  289  (1805). 

50.  Doster  v.  Brown,  26  Ga.  24,  71  Am. 
Dec.  153  (1868). 

61.  Piitman  v.  Grant,  101  Me.  240,  63  Atl. 
816  (1906). 


W.  Jonesboro,  L.  C.  &  E.  K.  Co.  v.  United 
Iron  WTcs.  Co.,  117  Mo.  App.  153,  94  S.  W. 
726   (1906). 

53.  4  Chamberlayne,  Evidence,  §§  3096- 
3099. 

54.  "The  judge  could  not  know,  until  the 
end  of  the  trial,  what  corroborating  evidence 
there  would  be;  and  after  the  evidence  was 
all  in,  it  was  proper  for  the  court  to  decide 
upon  the  competency  of  the  book.  This  is  a 
species  peculiar  in  its  nature,  of  the  compe- 
tency of  which,  in  each  case,  the  court  must 
decide."  Henshaw  v.  Davis,  5  Cush.  (Mass.) 
146  (1849). 

55.  Conklin  v.  Stamler,  2  Hilt  (X.  Y.) 
422.  8  Abb.  Prac.  395,  17  How.  Prac.  399 
(1859).* 

56.  Matter  of  McGoldrick  v.  Traphagen«  88 
N.  Y.  334  (1882),  overruling  Hauptman  v. 
Catlin,  1  E.  D.  Smith  (N.  Y.)  729  (1854). 

57.  Smith  v.  Smith,  163  X.  Y.  168,  57  N. 
E.  300,  7  N.  Y.  Annot.  Cas.  470,  62  L.  R.  A. 
645  (1900),  affirming  13  App.  Div.  ^7,  43 
N.  Y.  Suppl.  257  (1897). 

58.  Matter  of  McGoldrick  v.  Traphagen,  88 
N.  Y.  334  (1882). 

59.  Maine, — Godfrey  ▼.  Codman,  32  Me.  162 
(1850). 
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ingly  deoline  to  receive  evidence  of  a  charge  kept  by  arbitrary  signs  the 
meaning  of  which  is  known  only  to  the  proponent.**^  The  entry,  however,  need 
not  be  absolutely  clear  on  its  face  to  one  not  acquainted  with  the  usages  of  a 
particular  business  or  calling.  A  charge  of  this  nature  may  be  explained  by 
those  having  special  knowledge  on  the  subject.'**  For  example,  a  physician 
may,  in  satisfactory  compliance  with  the  rule,  make  his  entries  in  the  ordinary 
shorthand  employed  in  his  profession,*^*  The  entry  need  not  be  in  any  par- 
ticular language"^  or  form  of  bookeepiug."*  Abbreviations  may  even  be 
used,  in  which  case  their  meaning  may  be  expiaiued.^'^ 

§  985.  [AdmiiustratiTe  Beqoirements] ;  Entry  on  Book  Aooonnt  Must  HaTe 
Been  a  Boutine  One.®* —  It  is  essential  that  the  entry  be  one  made  in  the  regular 
course  of  business  ^^  and  it  must  be  the  entrant's  dutv  to  make  a  record  of  the 
precise  thiug  which  he  has  recorded^  and  the  same  rule  should  be  applied 
where  several  entries  are  involved  in  the  same  transaction.^^ 

The  uature  of  the  business  may  have  a  bearing  on  whether  it  is  a  matter 
of  routine  or  not.  The  banking  business  for  example  presents  conditions  fa- 
vorable for  grounding  a  rational  inference  of  automatism  ^^  while  a  train  regis- 
ter might  be  held  not  to  be  within  the  principle.^* 

§  986.  [Adminifltratiye  Beqnirements] ;  Facts  Creating  Snipioion.''' —  The  pre- 
siding judge  may,  in  the  exercise  of  his  power  of  administration,  exclude  a 
shop  book  where  either  from  its  condition  or  appearance  or  from  other  evidence, 
there  are  circumstances  which,  unexplained,  are  such  as  to  create  a  suspi- 
cion that  it  is  not  a  true  record  of  daily  transactions  in  the  routine  of  busi- 
ness,^* as  where  entries  covering  a  period  of  several  years  appear,  from  the 


60.  4  Chamber layne,  Kvidence,  §  8100. 

61.  Remick  v.  Rumery,  69  N.  H.  601,  45 
Atl.  574  (1899). 

«l.  Fulton's  EaUte.  179  Pa.  St.  78,  .35  Atl. 
880,  35  L.  R.  A.  133  (1896). 

68.  Bay  v.  Cook.  22  X.  J.  L.  343  (1850). 

64.  MMsachanetia. —  Miller  v.  Shay,  145 
Mass.  162,  13  N.  E.  468,  1  Am.  St.  Rep.  449 
(1887). 

65.  Cather  v.  Damerell,  5  Neb.  (Unof.)  490. 
99  N.  W  35  (1904).  ,    . 

66.  Richardson  v.  Benes,  115  111.  App.  532 
(1904);  Bank  v.  Richardson,  141  Towa  738, 
118  N.  W.  906  (1909). 

67.  4  Chamberlayne,  Eyidence,  §§  3101, 
3102. 

66.  Kelley  v.  Crawford,  112  Wis.  368,  88 
N.  W.  296  (1901). 

66.  Ridgeley  v.  Johnson,  11  Barb.  (N.  Y.) 
527  (1851).  See  also,  Osborn  v.  Merwin,  50 
How.  Pr.  (X.  Y.)  183  (1875)  ;  Watts  v.  Shew- 
•11,  31  Ohio  St.  331  ( 1877) .  Entries  made  in 
A  diary  by  a  third  party  deceased  are  not 


admissible  where  not  kept  as  a  duty  or  in  the 
regular  course  of  business.  All  authorities 
seem  to  require  that  the  entries  must  be  made 
in  the  regular  course  of  business.  Arnold  ▼. 
Hussey,  111  Me.  224,  88  Atl.  724,  61  L.  R.  A. 
(X.  S.)   813   (1913). 

70.  New  York  ▼.  Second  Ave.  R.  Co.,  102 
N.  Y.  572,  7  N.  E.  905,  55  Am.  Rep.  839 
(1886). 

71.  Taylor  County  y.  Bank  of  Campbells- 
Yille,  145  Ky.  389,  140  S.  W.  680  (1911); 
Continental  Nat.  Bank  ▼.  First  Nat.  Bank, 
109  Tenn.  374,  68  S.  W.  497  ( 1902) . 

78.  People  ▼.  Mitchell,  94  Ckl.  550,  29  Pac. 
1106   (1892). 

78.  4  Chamberlayne,  Evidence,  §  3103. 

74.  **  The  court  examines  it  to  see  If  it  ap- 
pears, j>rima  facie,  to  be  what  it  purports  to 
be.  If  there  are  erasures  and  interlineations, 
and  false  or  impossible  dateA.  touch inf?  points 
that  are  material,  or  if  for  any  reason  it 
clearly  appears  not  to  be  a  legal  book  of 
entries,  the  court  may  reject  it  aa  Incompa- 
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brightness  of  the  pencil  marks,  etc.,  all  to  have  been  written  at  one  time,^'^ 

or  where  an  acconnt  bears  evidence  of  mat'Crial  alterations  or  erasures  ^^ 

or  contains  only  entries  debiting  the  persons  against  whom  the  action  is 

bronght.^^     This  must  be  explained  to  the  reasonable  satisfaction  of  the  judge 

before  the  book  will  be  admitted.^* 

% 
§  987.  [Administrative   Beqnirements] ;   Identity   of   Book   Must   be   Estab- 

UfihedJ^ —  In  any  case  involving  the  use  of  the  book  entry  it  must  be  shown  to 

the  reasonable  satisfaction  of  the  trial  judge  that  the  book  before  the  court 

is,  in  fact,  the  book  which  it  is  said  to  be.     Xo  special  form  of  attestation  is, 

as  a  nile,  demanded.     Thus,  the  fact  that  a  certain  book  produced  in  court 

is  the  stock  ledger  of  a  bank  may  be  proved  satisfactorily  by  the  evidence  of 

the  cashier. *^*^ 

§  988.  [Administrative  Beqnirements];  Material  Vsed.^^ — It  is  not  deemed 
necessary  by  the  eoui'ts  that  any  particular  material,  such  as  paper,  be  selected 
to  act  as  a  vehicle  for  the  words,  figures  and  the  like  constituting  the  ac- 
count®^ 

}Yood  may  be  used,  as  where  an  account  is  kept  upon  a  shingle  ^^  or  by 
notches  made  on  a  stick.*** 


§  989.  [Administrative  Beqnirements];  Original  Must  be  Frodnced.<»— The 
rule  of  procedure  or  canon  of  administration  known  as  the  *'  best  evidence 
rule  "  applies  to  the  use  of  shop  books.  If  the  original  book  can  be  produced 
by  the  proponent,  within  the  limits  of  reasonable  exertion,  he  will  be  required 
to  offer  it.**^  Where  the  original  book  has  been  lost  or  destroyed  a  copy  which 
the  maker  swears  to  be  accurate  may  be  received  in  evidence.®^ 

§  990.  Scope  of  Evidence.*® —  The  doctrine  has  already  been  stated  that  an 
essential  of  the  probative  force  of  the  relevancy  of  regularity  is  that  the  book 
entries  must  have  been  made  in  the  regular  routine  of  the  entrant's  business 
or  employment.     It  is  the  habit  or  custom  of  making  such  entries  with  an 

tent."    Funk  t.  Ely,  45  Pa.  444,  449  (1863),  Cummingii  v.  Nichols,  13  N.  H    420,  38  Am. 

per  Woodward,  J.  Dep   501   (1843) 

76.  Dunl>ar  v.  Wright's  Adm'r,  20  Fla.  446  SS.  Kendall  v.  Field,  14  Me.  30,  30  Am.  Dec. 

(18S4).    See  also,  Davis  v.  Sanford.  01  Mass.  728  (1836).     See  also,  Pallman  v.  Smith,  136 

216  (1864).  Pa.  St.  188.  10  Atl.  801    (1800). 

76.  Pratt  v.  White,  132  Mass   477   (1882).  84.  Rowland  v.  Burton,  2  Hair.  (Del.)  288 

77.  Fnlton'rt  Estate,  178  Pa   St.  78,  35  Atl.  (1835). 

880,  35  L.  R   A.  133  (1806).  85.  4    Chamberlayne,    Evidence,    §§    3106, 

78.  Ciitherless  v    Ripley,  98  Iowa  200,  67      3107. 

N.  W.  100  (1S06).  86.  Bftldridge  v.   Penland,  68  Tex.  441.  4 

79.  4  Cliamberlayne,  Evidence.  §  3104.  S.  W.  665  (1887).    See,  Smiley  v.  Dewey,  17 

80.  Skowhesan  Bank  v.  Cutler,  52  Me.  500      Ohio  156  (1848). 

(18M)  87.  Hodnett  v.  Gaujt.  64  App  Div.  (N.  Y.) 

81.  4  Chamberlayne,  Evidence,  §  3105  163.  166,  71  N.  Y.  Suppl.  831   (1901). 

88.  Hooper  v.  Taylor,  39  Me.  224  ( 1855) ;  88.  4    Chamberlayne,   Evidence,   §§   3108- 

3125. 
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automatic  regularity  that  gives  to  them  an  increased  proving  power.  It  there- 
fore follows  that  the  entries  should  relate  to  the  regular  business  of  the  person 
for  whom  the  books  are  kept/**  in  order  to  be  admissible. 

iSuch  entries  cannot  be  used  to  prove  collateral  facts  as  in  such  matters  the 
element  of  habit  or  custom  on  the  part  of  the  entrant  is  lacking.*^' 

All  the  eurlv  limitations  ms  to  the  amount  of  the  entries  which  might  be 
proved  bv  the  shop-books  have  been  removed.®^ 

The  books  may  be  used  to  show  the  sale  and  delivery  of  goods  and  their 
prices**^  but  large  bulky  articles  may  in  some  cases  not  be  proved  in  this  way 
as  their  delivery  uiay  be  proved  better  by  the  evidence  of  those  who  did  the 
work.^^     The  ehari»;e  mav  be  made  before  the  actual  deliverv  of  the  article.** 

Loans  or  cash  payments  cannot  be  proved  in  this  way  •^  as  such  items  should 
appear  by  a  check  or  receipt  unless  wher^  the  money  so  charged  was  advanced 
in  paxTneut  of  goods  or  merchandise  procured  by  the  party  for  .the  defendant.^ 
In  some  jurisdictions  money  payments  in  the  regular  course  of  business  as  in 
the  banking  business  may  be  shown.**' 

Charges  for  board  ®^  or  public  services  •^  or  the  use  of  animals  ^  may  be 
proved  in  this  way  but  not  charges  for  literary  services.^ 

§  991.  [Scope  of  Evidence];  Nature  of  Charges;  Special  Contract.^ — Special 
contracts  or  agi*eemeuts  are  susceptible,  in  respect  to  their  terms^  couditions 
and  to  performance  thereunder,  of  various  kinds  of  proof  other  than  book 
entries.  Thev  may  be  embodied  in  some  formal  written  or  printed  memoranda 
of  greater  or  less  length,  aud  in  fact  frequently  are.  Under  such  circum- 
stances the  terms  and  couditions  are  provable  by  the  memorandum  of  the 
contract  which  may  be  spoken  of  as  the  "  best  evidence."  In  the  absence 
of  proof  of  this  nature  they  may  be  shown  by  other  evidence,  such  as  by 
correspondence  which  has  passed  between  the  parties  or  by  conversations  at 

89.  Fulton^H  Estate,  ITS  Pa    St.  78,  35  Atl.  96.  Tremain  v.  Edwards,  7  Cush    (Maaa  ) 

880,  35  L.  R.  A.  133   (1896).  414   (1851) 

,     90.  Galbraith  v   Starkg.  117  Ky.  915,  922,  99.  Kinney  ▼.  United  States,  54  Fed    313 

79  S.  W.  1191,  25  Ky.  L    Rep.  2090   (1904),  (1893). 

per    O'Rear,    J.     Admissibility    of    books    or  1.  Easly    v.    Eakin.    Cooke     (Tenn.)     388 

statements  of   account   in   criminal   prosecu-  (1813). 

tion.  see  note.  Bender  ed.,  143  N    Y    107.  2.  Hirst  v.  Clarke,  3  Pa.  L.  J.  32.  1  Ft. 

91.  Richardson    v     Emery.    23    N.    H     220  L.  J.  Rep.  398  (1842). 

(1851) ;  Irish  v.  Horn.  84  Hiin  121.  32  X.  Y.  To  prove  a  negative.— The  old  shop-book 

Siippl.  455.  65  X   Y.  5^t.  Rep   B41    (1895).  exception  does  not   allow  the  proving  of  a 


\.  Copelnnd  v.  Boston  Dairy  Co ,  189  Mass.      negative.     So  account-books  are  not  admigsi- 
342,  75  N.  E.  704  (1905).  ble  to  prove  that  certain  goods  were  not  re- 


.  T^ighton  V.  Manson.  14  Me.  208  (1837).  ceived      Winder  v.  Pollock.  151  X   Y   Suppl 

94.  VTollenweber  v.  Ketterlinus.  17  Pa.  St.  870     The  correctness  of  this  decision  to-day 

389   (1851)  may  well  Ite  doubted      Professional  entries  or 

96.  Shaffer  v.  McCraokin.  90  Iowa  578,  58  memoranda,  see  note.  Bender  ed  ,  31  X.  Y  625. 

N.  W.  910,  48  Am   St.  Rep  465  (1894)  8.  4    Chamberlayne,    Evidence,    §§    3126- 

I^  Franc  v.  Hewitt,  7  Cal.  186  (1857).  3129. 


97«  Ganahl  v.  Shore,  24  Ga.  17,  24  (1858). 
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the  time  of  makiiig  the  alleged  contract  showing  the  agreement  entered  into. 
Performance  or  nou-perfoimance  may  also  be  established  by  various  kinds  of 
proof.  In  this  class  of  eases  the  transaction  is  not  r^arded  as  arising  in 
the  usual  course  of  business  within  the  principle  which  makes  the  book  of 
account  primary  evidence.  There  are  lacking  in  the  case  of  an  entry  as  to 
terms,  cunditicus  ^  i»r  jx-rformaucv  '^  <  f  a  special  contract  the  elements  which  are 
essential  to  the  relevancy  of  regularity,  which  must  be  established  to  render 
the  accouiir  iMtok  adiiii^>ibiu. 

llence  book  accounts  are  not  admissible  to  prove  matters  like  the  amount 
due  under  a  contract  *'  or  damages  ^  though  book  entries  may  be  used  to  show 
matters  like  delivery  and  other  things  done  in  the  regular  course  of  business 
although  tliey  may  be  done  under  a  special  contract.* 

§  992.  [Scope  of  Evidence] ;  Nature  of  Charges ;  Other  Matters.^ —  The  rule 
does  not  |)enuit  the  introduction  of  books  of  accoimt  kept  by  a  fiduciary  ^^  or 
a  billiard  ri)om  pi(»prietor.^^  Wholesale  dealings  may  often  not  be  proved  in 
this  way  as  the  charges  may  be  of  such  magnitude  as  to  preclude  them  ^* 
but  under  the  modern  development  of  the  doctrine  they  are  often  admit- 
ted. 

§  993.  [Scope  of  Evidence] ;  Nature  of  Oocapation.^^ —  The  rule  permitting 
the  admission  of  shop  books  in  evidence  was  origindlly  for  the  benefit  of  the 
small  tradcii^man  or  handicraftsman  who  kept  no  clerk  and  was  limited  to 
bo«^ks  kejit  by  >nch  persons,  and  to  the  items  usually  embraced  in  such  accounts. 
In  the  development  of  the  rule  admitting  books  of  account,  tlie  early  limita- 
tati<)ns  have  been,  as  a  general  rule,  removed.  The  reasons  which  appealed  to 
the  courts  in  tlie  early  days  for  the  application  of  the  rule  likewise  existed  to 
cause  an  extension  of  the  principle  so  that  it  may  be  said  generally  that  at  the 
present  day  the  rule  applies,  not  only  to  tradesmen  and  merchants,  but  to  all 
persons  dealing,  the  one  with  the  other,^*  in  a  business,  occupation  or  calling 

4.  Wait  V.  Krewson,  59  X.  -T.  L.  71,  35  Atl 
742  (1896).  The  entries  in  the  policy  book 
of  a  deceased  insurance  agent  as  to  the  term» 
of  a  lost  policy  are  not  admissible  in  evidence 
where  they  were  not  verified  by  any  one  know- 
ing the  facts  recited  therein.  CummingH  v 
Pennsylvania  Fire  Insurance  Co.  153  Iowa 
579,  134  N.  \V.  79,  37  L.  R.  A  (X.  S  )  1160 
<1912) 

5.  Hall  V.  Chaimberaburg  Woolen  Co..  IS7 
Pa.  St  18,  40  Atl  986,  67  Am  St.  Rep.  563, 
52  L   U.  A.  689  (1898). 

6.  Danser  v.  Hoyle.  16  X.  J   L   395  (1838). 

7.  Wait  V  Krewson.  59  X  J.  T,  71.  35 
Atl.  742  (1866). 

8.  Bailey  v  Harvey.  60  X,  H.  152  (1S80)  ; 
Oliver  v.  Phelps,  21  X.  J  L  597  (1845). 


9.  4  Chamberlayne,  Evidence,  §§  3130- 
3132 

10.  Fowler  v.  Hebbard,  40  App.  Div.  (N. 
Y.)    108,  57  X  Y.  Suppl.  531    (1899). 

11.  Boyd  v.  Ladson,  4  McCord  L.  (X  C.) 
76,  17  Am   Dec.  707   (1826). 

12.  Bustin  V.  Rogers,  11  Gush.  (Mass.)  346 
(1853),  per  Dewey.  J.,  wherein  it  was  said  of 
an  item  of  '*  7  gold  American  watches  $308.'* 
**  This  species  of  evidence  was  not  the  proper 
evidence  to  establish  a  sale  of  this  magnitude 
and  character."  See  also,  Coor  v.  Seller,  100 
Pa.  St    169.  45  Am.  Rep.  370   (1882). 

13.  4  Chamberlayne.  Evidence,  §§  3133- 
3137. 

14.  Foster  v.  Colem&n,  1  E.  D.  Smith  (X. 
Y.)   85    (1850). 
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where  a  record  of  tranBactions  in  the  regular  routine  thereof  is  necesearilj  kept 
in  a  book  of  accounts. 

The  rule  now  includes  for  example  not  only  merchants  but  also  mechanics  ^^ 
and  professional  men.^^ 

§  984.  [Scope  of  Evidence] ;  Who  May  be  Charged. ^^ —  The  rule  permitting 
of  the  introduction  of  the  shop  book  into  evidence  is  ordinarily  interpreted 
as  limiting  its  admission  thereunder  to  those  cases  where  the  entries  show  an 
intentional  charge  in  favor  of  one  party  to  the  action  against  the  adverse 
party.  ^® 

The  charges  may  however  be  in  the  alternative  *®  but  may  not  be  used  to 
charge  a  third  person  though  the  book  may  be  used  where  it  embodies  an 
admission.^ 

It  has  been  held  for  example  that  the  books  showing  a  charge  against  an- 
other are  not  conclusive  as  to  the  person  to  whom  credit  is  given  ^^  and  the 
books  are  not  admissible  to  charge  the  defendant  with  goods  delivered  to  or 
services  performed  for  another  on  the  defendant's  order  *^  but  where  the  fact 
of  such  an  order  is  established  by  evidence  aliunde  the  books  then  become 
admissible  to  show  delivery  or  the  performance  of  the  services  rendere<l.^^ 

Mistakes  in  the  account  may  be  rectified  by  parol.^*  The  books  may  not 
be  used  to  establish  a  joint  liability  *^  but  parol  evidence  may  be  used  to 
establish  the  liability  and  then  the  entries  may  be  used  to  show  the  items  *' 
and  so  agency  being  established  to  charge  an  undisclosed  principal  the  books 
then  become  admissible.*' 

§  996.  Weight.28 — Preliminary  inquiries  as  to  the  character,  authenticity, 
regularity  of  the  book,  and  which  have  reference  to  its  admissibility,  are  ques- 


15.  Linnell  A  Foot  v.  Sutherland,  11  Wend. 
(N.  Y.)  568  (1834). 

16.  Bay  v.  Cook.  22  N.  J.  L.  343  (1850). 

17.  4  ChamberlaTne,  Evidence,  §§  3138- 
3145. 

18.  GUI  v.  Staylor,  93  Md.  453,  49  Atl.  650 
(1901). 

19.  Burnell,  Gillett  &  Co.,  v.  Dunlap,  11 
Iowa  446  (1861). 

90.  Loomia  v.  Stuart  (Tex.  Civ.  App.  1893), 
24  S.  W.  1078.  See  also,  Winslow  v.  Dakota 
Lumber  Co.,  32  Minn.  237,  20  N.  W.  145 
(1884) 

21.  Myer  v.  Graflflin,  31  Md.  350,  100  Am. 
Dec.  66  (1869). 

28.  Kaiser  v.  Alexander,  144  Mass.  71,  12 
N.  E.  209  (1887).  The  account  books  and 
check  stubs  of  the  defendant  with  memoranda 
thereon  are  not  admissible  in  evidence  to  show 
that  payments  made  were  intended  to  be  used 
to  pay  the  debt  of  another  than  the  payee. 
Books  of  account  are  not  admissible  to  prove 


special  contracts  such  as  are  not  shown  to 
be  or  to  be  inferred  from  the  entries  alune. 
The  admission  of  such  entries  would  open  wide 
the  door  to  fraud  as  a  party  might  make  any 
contract  the  subject  of  book  entry.  Wells  v. 
Hays,  93  S.  C.  168,  76  S.  E,  196.  42  L  R  A. 
(N.  S.)  727. 

28.  Wilcox  Silver  Plate  Co.  v.  Green.  72 
N.  Y.  17  (1878).  Under  a  statute  making 
book  entries  admissible  in  evidence  thev  may 
be  used  in  a  suit  between  third  parties  and 
the  fact  that  certain  claims  were  paid  is  evi- 
dence as  to  third  parties  that  they  were 
valid.  Kicholson  v.  Ferguson.  87  Kan.  411. 
124  Pac.  360,  40  L.  R.  A    (X.  S.)  8.55  (1912) 

24.  Schettler  v.  Jones  20  Wis.  412  (1866). 

25.  Severance  &  Smith  v.  Tx>ml>ardo.  17  Cal 
57  (I860):  Kidder  v.  Norris.  18  N.  H.  532 
(1847). 

26.  Bowers  v.  Still.  40  Pa   St  65  (1865). 

27.  Davis  v.  Dyer,  60  X.  H.  400  (1880). 

28.  4  Chamber layne,  Evidence,  §  3146. 
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tions  for  the  court  to  determine  in  the  exercise  of  its  powers  of  administra- 
tion.*® The  weighty  however,  which  is  to  be  given  to  such  evidence  depends 
upon  the  circumstances  surrou^iding  each  case  and  is  to  be  determined  by  the 
tribunal  which  decides  the  question  of  fact.^ 

The  declarant  who  offers  his  shopbook  is  open  to  the  same  kind  of  im- 
peachment as  other  witnesses  as  to  his  character  for  veracity  '^  and  the  gen- 
eral character  of  the  book  may  also  be  impeached  as  where  it  appears  not  to  be 
accurately  kept."*^ 

88.  Pratt  v.  White,  132  Mass.  477  (1882) ;      876  (1888) ;  Dickens  v.  WinterB,  169  Pa.  St 
Burleeon  v.  Goodman  ft  Stroud.  32  Tex.  229      126,  32  Atl.  289  (1895). 
(1869).  81.  Fnnk  v.  Ely,  45  Pa.  444,  448  (1863). 

80.  Rezford  v.  Comstock,  3  N.  T.  Sappl.         SS.  Merchants'  Bank  ▼.  Rawla,  7  0*.  191, 

50  Am.  Dec.  394  (1849). 


CHAPTER  XLVI. 

RELEVANCY  OF  SliMILARm';  UNIFORMITY  OF  NATURE. 

Belevancy  of  similar  occurrences;  uniformity  of  nature,  996. 

Preliminary  observations;  rule  an  assignment  of  irrelevancy;  true  grotmd  of 

rejection,  997. 
Rule  stated,  998. 

Administrative  requirements;  necessity,  999. 
relevancy,  1000. 

relevancy  of  similarity,  1001. 

essentially  similar  occurrences,  1002. 
experiments,  1003. 
varying  phenomena,  1004. 
relevancy  of  dissimilarity,  1005. 
Inferences  other  than  similar  occurrences,  1006. 

Other  uniformities  than  that  of  physical  nature;  regularity  of  law  or  husi" 
ness;  habits,  1007. 

§  996.  Belevancy  of  Similar  Oocurrences;  TTniformity  of  Nature.^ —  Of  the  four 
main  exclusionary  rules  under  which  relevant  evidence  is  excluded,  we  have 
already  discussed  opinion  and  hearsay  evidence.  The  remaining  two  of  such 
exclusionary  rules,  res  inter  alios  and  character,  possess  the  common  attribute 
that  they  employ,  reasoning  by  analogy,  the  happening  of  a  collateral  occur-- 
rence  as  evidence  of  the  doing  of  a  particular  act  or  the  happening  of  a  given 
event.  In  other  words,  the  evidence  is  designed  to  show  that  an  event  hap- 
pened under  certain  conditions  because  a  similar  one  occurred  under  the  same 
conditions,  or  that  A.  did  a  particular  act  because  he  did  a  similar  act  hviore 
under  a  like  situation  or  possessed  a  trait  of  character  which  predisposed  him 
to  do  it.  This  chapter  treats  especially  of  circumstances  under  which  evidence 
is  admissible  to  show  that  a  particular  event  occurred  in  the  realm  of  nature 
on  one  occasion  because  a  similar  event  happened  on  another. 

A  good  example  of  this  characteristic  judicial  method  is  furnished  in  actions 
of  negligence  where  generally  evidence  of  the  custom  of  others  doing  similar 
work  is  not  admissible  on  the  question  of  the  negligence  of  the  defendant' 
although  such  evidence  is  sometimes  considered  relevant.® 

1.4    Chamberlayne,    Evidence,    §§    3150-  113  Md.  460,  77  Atl.  1121,  45  L.  R  A    (N  S.) 

3152.  281   (1010).     A  custom  of  builderg  as  to  the 

2.  A  custom  among  bridge  builders  to  trust  meaning  of  the  term  building  line  as  found  in 

to  tbe  engineer  in  charge  cannot  be  shown  to  the  ordinances  is  incompetent.     O'Gallaghpr 

relieve  it  of  the  duty  of  looking  after  their  v.  Lockhart,  263  111.  480,  105  N.  E.  295,  52 

employees  as  this  is  contrary  to  a  well  settled  L.  H.  A.  (X.  S.)  1044  ( 1914) . 
rule  of  law.    Pennsylvania  Steel  Co.  ▼.  Nace,         8.  A  custom  among  masons  to  leave  mortar 
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§  897.  [PrelixBLinary  Observationi;  Bule  an  Asgignment  of  Iirelevanoy] ;  True 
Ground  of  Bejection.^ —  In  accordance  with  the  judicial  habit  of  assigning  the 
secondaiy,  if  conclusive,  reason  for  rejecting  evidence,  much  testimony  is  con- 
stantly rejected  as  res  inter  alios  when  the  real  ground  for  the  exclusion  is  that 
the  fact  oifered  is  irrelevant,  i.e.,  has  n»»  i^jgical  bearing  upon  the  issue  involved.*^ 

Under  such  circumstances  where  the  evidence  of  the  occurrence  of  an  event  is 
such  as  to  afford  no  logical  bearing  upon  the  proof  of  the  occurrence  of  another 
event,  the  true  ground  of  rejection  is  irrelevancy.  An  irrelevant  matter  is  no 
evidence  at  all  and  requires  no  exclusionary  rule  to  warrant  its  rejection.^ 
Moreover,  the  evidence  of  the  collateral  act  or  event  being  circumstantial  in  its 
nature,  it  is  deemed  secondary,  and,  under  the  principles  pertaining  to  second- 
ary evidence,  the  testimony  of  the  collateral  occurrence  may  also  in  some  cases 
be  properly  excluded  as  such.^ 

§  998.  Bale  Stated.^ —  While  the  uniformity  of  nature  may  well  furnish  a 
basis  of  probative  fact  which  possesses  a  probative  foree  beyond  that  shown  by 
moral  uniformity  used  as  a  basis  of  similarity  in  conduct,  the  important  ad- 
ministrative circumstance  that  the  proof  is  circumstantial  rather  than  direct 
has  led  the  courts  to  treat  the  evidence  of  similar  occurrences  as  secondary  in 
its  nature.  In  the  absence,  therefore,  of  an  adequate  administrative  necessity, 
the  inference  that  a  given  state  of  affairs  existed  or  a  particular  event  occurred 
at  a  certain  time  because  a  similar  state  of  affairs  is  shown  to  have  existed  or  a 
similar  act  occurred  at  another,  is  not  one  which  the  court  accepts  as  primary 
evidence.^  Even  when  a  suitable  forensic  necessity  is  shown  on  the  part  of  the 
proponent,  some  special  ground  of  relevancy  must  also  be  made  to  appear.  The 
two  states  or  events  must  be.  connected  in  some  special  way,  other  than  the  mere 
similarity  in  certain  particulars,  in  order  that  the  existence  of  the  one,  on  a 
particular  occasion,  may  be  deemed  to  be  probative  of  that  of  the  other  on  a 
different  occasion. 

§  999.  Administrative  Bcqnircmcnts ;  Necessity. *<> — Unlike  the  rule  against 
hearsay,  when  not  covered  by  a  specific  exception,  the  exclusion  prescribed  by 
the  present  rule  is  not  absolute,  but  conditional.  In  other  words,  it  is  not  so 
much  a  rule  of  procedure  as  it  is  a  principle  of  administration.     Let  but  a 

boxes  in  the  summer  iinfenced  and  uncovered  5.  Chnrchill  v.  Hebden,  32  R.  I.  34,  78  Atl. 

may  be  shown.     Zartner  v.  George.  156  Wis.  337   (1910). 

131,  145  X.  \V.  «71.  o2  L.  R.  A.   (X.  S.)   129  6.  Wright  v.  City  of  Chelsea,  207  Mass.  460, 

(1914).     The  ciiPtom  of  others  in  the  same  93  K  E.  840  (1911). 

bnsiness  as  to  the  proper  heipht  above  tide  7.  Foster  Ex'rs  v.  Dickerson,  64  Vt.  233,  24 

water  for  a  warehouse  is  admissible  as  bear-  Atl.  2.53   (1891). 

ing  on  the  ncslicrence  of  the  defendant.     Heeht  8.  4  Chamber layne.  Evidence.  §  3162. 

V.  Boston  Wharf  Co.,  220  Mass.  307,  107  N.  .  9.  "People  v.  Molineux,   16J^  X.  Y.  264,  61 

E.  990,  L.  R    A    191.5  D  72.5   (191.5).  X.  E.  286,  10  X.  Y.  Annot.  Cas.  256,  62  L. 

4.4     Chamberlayne,    Evidence,    §§    3153-  R.  A.  193  (1901). 

3161.  10.  4    Chamberlayne,    Evidence, .  §§    3163- 

3166. 
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forensic  necessity  arise  which  the  court  deems  adequate  for  the  purpose  and  the 
paramount  administrative  canon  that  a  party  has  a  right  to  prove  a  rcasoiiabie 
case  by  the  most  probativ^e  evidence  in  his  power  will  require  that,  so  far  a.-^  me 
similarity  is  relevant,  the  happening  of  a  given  event  or  the  existence  of  a  par- 
ticular state  of  affairs  at  one  time  may  be  shown  by  its  happening  or  existciice 
at  another.  The  factors  affecting  the  action  of  the  court  in  regard  to  admit- 
ting evidence  of  similarity  claimed  by  the  proponent  to  be  necessary  to  proof 
of  his  case  are  obvious.  They  are  practically  the  same  which  govern  the  ad- 
ministrative action  of  the  court  in  dealing  with  any  proponent  who  offers  sec- 
ondary evidence  of  a  fact.  In  proportion  as  it  appears  to  the  presiding  judge 
that  there  is  but  little  prospect  that  better  evidence  will  be  attainable,  that  tbe 
danger  that  the  jury  may  be  misled  or  the  trial  unduly  protracted  by  the  raising 
of  a  collateral  issue,  either  does  not  arise  or  cannot  be  avoided,  will  such  sec- 
ondarv  evidence  be  received.** 

This  necessity  may  arise  either  in  the  original  case  or  in  the  stage  of  rebuttal 
and  the  appellate  courts  will  disturb  the  ruling  made  only  in  case  of  abuse  of 
discretion.*^ 

§  1000.  [AdniinittratiYe  Beqoirements] ;  Belevancy.^^ — That  the  secondary 
evidence  of  another  event  or  occurrence  should  be  received  as  evidence  that, 
under  the  uniformity  of  nature,  a  given  event  occurred  or  state  existed  at  a 
particular  time,  it  will  be  required,  as  a  matter  of  administration,  not  only  that 
a  suitable  forensic  necessity  should  be  -shown  to  exist,  but  also  that  the  evidence 
offered  should  be  relevant.  However  great  may  be  the  necessity  for  receiving 
secondary  evidence,  the  facts  offered  must,  at  least,  be  evidence,  i.e.,  relevant  in 
some  one  of  the  aspects  of  relevancy.  It  may  be  expedient,  before  entering 
upon  the  general  subject,  to  make  two  preliminary  obsen-ations.  The  first  of 
these  is  to  the  effect  that,  in  connection  with  the  unifomiity  of  nature  the  rele- 
vancy of  a  particular  state  or  event  to  the  existence  of  another  is,  in  itself,  con- 
sidered objective  rather  than  subjective.  In  other  words,  it  involves  and  is 
based  upon  the  uniformity  between  antecedent  and  consequent,  which  experi- 
ence has  observed  to  exist  in  the  physical  universe.  By  contrast,  the  relevancy 
of  moral  uniformity  is  more  largely  subjective.  In  tJie  second  place,  the  evi- 
dence being  used  to  establish,  in  a  circumstantial  manner,  by  means  of  a  direct 
and  clear  proposition  of  eicperience,  the  existence  of  a  res  gestas  fact,  its  rele- 
vancy is  probative,  while  the  slighter  causal  relation  between  antecedent  and 
consequent,  shown  in  cases  of  human  conduct  subject  to  the  operation  of  voli- 
tion, i.e.,  the  relevancy  of  moral  uniformity  is,  as  has  been  said,  more  nearly 
deliberative. 

§  1001.  [Adminiftratiye  Bequirements] ;  Keleranoy  of  Similarity.^ ^ —  In  deal- 

11.  Galveston,  etc.,  R.  Co.  ▼.  Ford  (Tex.  Conn.  561  (1857);  Gillrie  y.  Lockport,  122 
Civ.  App.  1898),  46  S.  W.  77.  N.  Y.  408,  25  N.  E.  357  (1890). 

IS.  iBbell  ▼.  New  York,  etc,   R.  Co.,  25  18.  4  Chamberlayne,  Evidence.  §  3166. 

14.  4  Chamberlayne,  Evidence,  §  8167. 
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ing  with  the  direct  probative  force  of  the  inference  that  under  certain  ante- 
cedents an  event  happened  or  state  of  things  came  into  existence  on  a  particular 
(Kcasion  because,  under  precisely  similar  conditions  or  antecedents,  the  same 
event  happened  or  state  of  affairs  came  into  being,  a  court  or  jury  may  well 
feel  that  they  are  treading  upon  firm  logical  ground.  One  is  fairly  certain, 
for  example,  that  the  sun  gave  light  on  a  given  occasion  because  at  all  previous 
times  it  has  been  observed  to  do  so.  In  other  words,  the  maximum  of  probative 
relevancy  is  obtained  where,  as  in  the  imifoimity  of  natural  law,  the  same  cause, 
Id  itself  considered,  always  operates  in  precisely  the  same  way,  whei-e  the  force 
is  a  powerful  one  and  not  affected  by  other  forces. 

§  1002.  [Belevancy  of  Similarity];  Essentially  Similar  Ooenrrences.^^ — The 

happening  of  an  essentially  similar  state  or  event,  shows  not  only  the  possibility 
of  such  an  occurrence,  where  that  is  disputed  —  but  furnishes  an  object  lesson, 
as  it  were,  in  education  and  explanation  of  the  state  or  event  in  question ;  — 
what  caused  it,  or  how  it  happened.^*  Where  it  is  disputed  that  the  particular 
event  in  question  actually  occurred,  the  fact  that  the  same  event  happened  or 
state  of  things  came  into  being  under  similar  circumstances  is  also  highly  pro- 
bative. Essential  similarity  on  all  material  parts  being  established,  the  evi- 
dence is  probative,  and,  if  a  suitable  necessity  is  shown,  will  be  admitted.^^ 
For  example,  the  question  being  as  to  the  damage  caused  to  plaintiff's  trees  by 
the  escape  of  gas  from  the  defendant's  premises,  evidence  of  the  condition  of 
other  trees  in  the  vicinity  is  admissible.'^ 

§  1003.  [Belevancy  of  Similarity] ;  Experiments.^® —  Should  it  be  made  affirm- 
atively to  appear  to  the  presiding  judge  by  the  proponent  of  the  evidence  ^ 
that  the  essential  conditions  of  the  actual  state  or  event  involved  in  the  inquiry 
submitted  for  investigation  can  be  artificially  reproduced  in  an  experiment, 
the  results  of  the  latter  may  be  relevant,*^  and  if  an  adequate  administrative 
necessity  exists  for  receiving  them,  will  be  admitted. ^^ 

Difference  in  some  essential  particular  between  the  actual  transaction,  as  it 
is  claimed  to  have  existed,  and  the  conditions  of  the  experiment,  warrants  the 
exclusion  of  the  evidence  as  to  the  result  obtained  bv  it.*^  The  closer  the  simi- 
larity  in  the  facts  proved  and  the  facts  on  which  the  experiment  is  based,  the 
greater  the  probative  force  of  the  evidence.^^  . 

15.  4  Chamber layne.  Evidence,  §  3168.  illative  and  hypothetical  theories  where  they 

16.  Polly  V.  McCall,  37  Ala.  20  MSBO).  are  not  shown  to  have  been  based  upon  facts 

17.  City  of  Emporia  v.  Kowalski,  66  Kan.  connected  with  the  crime  charged  is  not  ad- 
64,  71  Pac.  232  11003)  mi»sible.    HarI^iR   v.    State    (Tex.    Cr.    App. 

18.  Evans  v.  Kev^stone  Gas  Co.,  148  N.  Y.  1011),  137  R.  W.  373. 

112,  42  N    E.  nl3,  51   Am.  St.  Rep.  681,  30  22.  Kimball  Bros.  Co  ▼.  Citizens  Gas,  etc., 

L.  R   A.  615  (180.5).  Co.,  141  Iowa  632,  118  N.  W.  891    (1908). 

19.  4    Chamberlayne,    Evidence,    §§    3169-^  28.  Mitchell  v.  Sayles,  28  R.  I.  240,  66  Atl. 
3173                           "                               '  574   (1007). 

20.  People  v.  Thompson,  122  Mich.  411,  81  24.  Atlanta,  etc.,  R.  Co.  v.  Hudson,  2  Ga. 
N.  W.  344  (1800).  App.  352,  58  S.  E.  500  (1907). 

21.  STidence  of  experiments  based  on  spee* 
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Experiments  are  received  as  a  matter  of  indulgenca  The  party  offering 
such  evidence  has  no  right  to  insi^st  upon  evidence  of  the  experiment  being  re- 
ceived, should  the  presiding  judge  be  of  a  contrary  opinion.^^  The  trial  judge 
must,  however,. act  within  the  limits  prescribed  bv  reason.'*** 

It  has  been  held  that  the  judge  cannot  undertake  experiments  on  his  own 
initiative  to  test  the  accuracy  of  the  witness  *'  and  the  jury  cannot  on  their  own 
initiative  conduct  experiments  out  of  court.^** 

§  1004.  [Belevancy  of  Similarity] ;  Varying  Phenomena.^^ —  While  it  mav  be 
frankly  conceded  that  should  a  collateral  occurrence  involving  the  uniformity 
of  natural  law  he  presented  which  should  be  precisely  similar  in  all  its  circum- 
stances to  the  principal  case  and  result  in  the  creation  of  a  particular  state  or 
the  happening  of  a  given  event  the  results  of  such  collateral  occurrence  would 
be  highly  probative,  the  administrative  difficulty  experienced  by  the  courts 
consists  in  the  fact  that  such  precisely  similar  collateral  occasions  are  seldom 
encountered  in  practice.  The  rule,  therefore,  as  usually  stated,  permits  tbe 
reception  of  collateral  occurrences  which  are  substantially  similar  in  their  cir- 
cumstances, i.e.,  are  similar  in  all  essential  particulars.  Where,  however,  the 
collateral  occasion  fails  to  present  some  substantial  similarity  to  the  one  in- 
volved in  the  inquiry,  i.e.,  where  important  or  material  variations  in  the  phe- 
nomena of  the  two  occasions  are  presented,  proof  of  what  happened  on  a  col- 
lateral occasion  will  be  rejected. 

On  the  other  hand,  where  one  continuous  state  or  condition  of  affairs  is  in- 
volved in  the  inquiry,  the  same  administrative  considerations  do  not  apply. 
The  presumption  of  continuance  or  against  change,  operates  to  render  the  infer- 
ence that  a  state  of  affairs  once  shown  to  exist  will  continue  to  do  so  for  a 
length  of  time  proportionate  to  the  permanence  of  the  state  or  condition  and  to 
the  improbability  that  a  modifying  cause  will  inten-ene. 

Similar  nccidents  which  have  only  features  of  resemblance  in  particulars 
which  are  not  essential  do  not  have  such  a  relation  of  relevancy  as  makes  them 
probative.  They  are,  therefore,  inadmissible;  —  however  great  the  adminis- 
trative necessity,***  except  for  illustration.'*' 

§  1006.  Belevancy  of  Dissimilarity.*^ —  The  administrative  necessity  for  fur- 
ther use  of  other  occasions  beyond  this  relevancy  of  similarity  is  most  largely 

25.  Com.  V.  Buxton,  205  Masa.  4ft.  91  N.  E.  29.  4  Chamberlayne,  Evidence,  §§  3174. 
128    (1010):    Rtat«»  v.  Ronk,  ftl    Minn.  41ft,      3175. 

98  N.  W.  3.S4  (1904).  SO.  Florida  Cent.,  etc.,  R.  Co.  v.  Mooney, 

26.  Woelfel  Leather  Co.  v.  Thomas,  6ft  III.  45  Fla.  28«,  33  So.  1010,  110  Am.  St.  Rep. 
App.  394  (1806)  :  Ord  v.  Nanh,  60  Nebr.  335,  73  (1903)  :  Georgia  Cent.  R.  Co.  v.  Diiffef, 
69  N.  \V.  964  (1897):  Streipht  v.  State,  62  116  Ga.  .346,  42  S.  E.  510  (1902i:  Smart  r. 
Tex.  Cr.  .App  453.  138  S   W.  742  (1911).  Kansas  City,  ftl  Mo.  App.  5R6  (1901). 

27.  Burke  v.  People.  148  TU.  70,  ,35  K.  E.  81.  Aurora  v.  Brown,  12  III  App.  122.  •/- 
376  (1803).  firmed  100  III.  165  (1882),. 

28.  Smith  v.  St.  Paul.  etc..  R.  Co..  32  Minn.  82.  4  ChamberlaTne,  Evidence,  §§  3176- 
1,  18  N.  W.  827,  50  Am.  Rep.  550  ( 1884) .  8182. 
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due  to  the  fact  that  neither  in  the  reabn  of  nature  nor  the  mental  or  moral  world 
do  the  actual  phenomena  of  what  happened  on  an^  particular  occasion  pre- 
sented for  investigation  come  before  the  tribunal  in  such  simplicity,  absence  of 
complexity,  as  to  leave  the  result,  the  obvious  effect  of  a  single  and  suthcient 
cause. 

Where  various  causes  united  in  producing  the  result  the  proponent  can  then 
rely  on  the  presence  of  dissimilar  features  as  showing  which  causes  produced 
a  dissimilar  result,  or  where  the  result  is  admitted  ^^  other  occurrences  in  which 
the  antecedent  circumstances  for  which  liability  is  claimed  were  present  and 
the  same  result  followed  may  be  received  in  evidence ; —  provided  that  the  facts 
of  the  other  occurrences  are  so  varied  as  to  leave  the  antecedent  circumstances 
claimed  to  have  been  the  cause,  the  only  constant  antecedent  circumstance.*'^'^ 

Thus,  the  question  being  as  to  whether  A.  was  injured  by  the  unsafe  and 
daugerous  character  of  a  sidewalk,  evidence  of  similar  accidents  to  other  per- 
sona at  the  same  place  and  about  the  same  time  has  been  received ;  —  not  for 
the  purpose  of  showing  that  the  plaintiff  was  injured,  but  for  that  of  exhibiting 
the  dangerous  nature  of  the  condition  of  the  sidewalk. 

In  an  action  by  an  employee  for  injuries  alleged  to  have  resulted  from  par- 
ticles of  lead  in  the  air  where  he  worked,  to  show  that  such  was  the  cause  of  his 
illness,  evidence  is  competent  that  fellow-workers  were  also  affected  with  lead 
poisoning.  This  relevancy  of  dissimilarity  is  entirely  apart  from  the  inde- 
pendent relevancy  of  these  occurrences  as  showing  notice  to  the  responsible  au- 
thorities bv  the  notorietv  of  these  occurrences  themselves. 

Replies  of  Opponent. —  In  reply  to  such  evidence,  it  is,  of  courae,  open  to  the 
opponent  and,  indeed,  to  avoid  its  effect,  it  is  necessary  for  him  to  contend  that 
new  affirmative  hypotheses  or  explanations  are  introduced  by  the  facts  of  the 
collateral  occasion.  It  is  precisely  this  right  of  the  opponent  which  constitutes 
the  administrative  danger  of  collateral  issues  which  forms  an  important  reason 
for  rejecting  evidence  of  this  nature. 

Where  the  relation  of  cause  and  effect  is  to  be  established,  it  may  not  only 
be  shown  that  in  any  combination  of  circumstances  where  the  cause  is  present 
and  permitted  to  operate  freely,  the  result  followed,  but  also  that  when  the 
cause  is  absent,  however  the  circumstances  mav  otherwise  be  similar,  the  result 
does  not  appear.***  .  Thus,  where  a  person  is  sued  for  negligently  shelling  pop- 
corn, cracking  the  kernels  and  so  making  the  pop-corn  valueless,  the  plaintiff 
may  show  that  precisely  similar  pop-corn  was  shelled,  under  the  same  condi- 
tions, by  other  persons  without  injuring  it.'* 

§  1008.  Inferences   Other   Than   Similar   Occurrences.^'^ — Whether   a   given 

38.   Rowlandii    v     Elgin,    6«    HI.    App.    60  86.  Chase  v.  Blodgett  MHlinfr  Co.,  Ill  Wis. 

(!80t>).  655,  87  N  W.  826  (1901). 

84.  Shea  v    Glendale  Elai^tic  Fahrics  Co.,  87.  4    Chamberlayne,    Evidence,    §§    3183- 
162  Maw.  403.  SSX.  E.  112.3  (1894)  3186. 

85.  Arery  r  BtirraM,  118  Mich.  672,  77  N. 
W.  272  (1898) 


§  1007 


Relevancy  of  Similabitt. 


75S 


cause,  of  any  nature,  was  capable  of  prodnoii^  a  giten  result  miay  be  satisfac- 
torily established  by  proof  that  it  actually  aoeouiplished  it  on  another  occa- 
sion.^** In  this  most  conclusive  way,  it  may  be  siiowu  that  a  certain  maeniue 
is  capable  of  doing  a  giveu  piece  of  work,^"  or  inflicting  a  certain  injury .^^ 

In  much  the  same  way  the  fact  of  change  can  usually  best  be  shown  by  com- 
paring conditions,  states,  or  events  with  later  oues.  Thus,'  where  it  is  consid- 
ered desirable  to  show  the  development  of  real  property  ^^  in  order  to  establish 
the  possibly  essential  fact  of  a  change  in  its  value/^  no  more  appropriate  means 
for  doing  so  may  suggest  itself  than  to  show  the  different  condition  of  the  prop- 
erty on  two  or  more  occasions.  In  establishing  the  fact  of  ciiauge,  it  will  be 
necessaiy  to  prove  the  exiatence  at  ditfeient  times  of  distinct  states  or  conditions. 

In  like  manner,  the  general  properties  of  matter,  e.g.,  that  a  certain  sub- 
stance, used  as  a  beverage,  is  poisonous/'*  may  be  established  by  proof  of  what 
happened  on  other  occasions  than  that  in  question. 

§  1007.  Other  TTniformitieB  Than  That  of  Physical  Nature;  Begularity  of  Law 
or  Business;  Habits.**^ — Certain  uniformities  other  than  that  of  natural  law 
seem  to  possess  an  invariability  of  action  superior  to  that  observable  in  moral 
conduct  as  controlled  by  volition.  The  regularity  in  the  operation  of  municipal 
law,**^  of  th'e  routine  operations  of  a  well-established  and  systematized  busi- 
ness,"*® a  settled  physical  or  mental  habit  *^  present,  for  example,  to  a  judicial 


38.  Lane  v.  Moore,  151  ^aiis.  87,  23  N.  £. 
S2S,  21  Am.  St.  Rep.  430  (1890). 

39.  Baber  v.  Kickart,  52  Ind.  594  (1876); 
Waters'  Patent  Heating  Co.  v.  Smith,  120 
Mass.  444   (1876) 

40.  Leather  v.  BlackweH'H  Durham  Tobacco 
Co.,  144  K.  C.  330,  67  S.  E.  11,  9  L  R.  A. 
(X  S.)  349  n.  (1907). 

41.  Vigel  V.  Xaylor,  24  How  (U.  S.)  208, 
16  L.  ed   646  (1860). 

42.  Drucker  v  Manhattan  Ry.»  106  X.  Y. 
157,  12  N.  E.  .508,  60  Am    Rep  W   (1887). 

43.  Com.  V  Kennedv.  170  Maps.  18,  48  N. 
E.  770  (1897);  State  v.  Thompson,  132  Mo- 
301.  .34  S.  W.  31   {]f<m) 

44.  4  Chamberlarne,  Evidence,  §§  3187- 
3206 

46.  Rowe  v.*  Brenton,  8  B.  A  C  737,  3  M. 
&  R.  ,361,  15  E.  C.  L.  363  (18281. 

46.  Moriaette  v  Canadian  Pac.  Ry  Co.,  76 
Vt  267,  56  Atl.  1102  (1904)  (Mze  of  switch 
lanterns).  Sheldon  v.  Hudson  R  R  Co.*  14 
X  V  218.  221.  67  .Am.  Dec  L55  (18.56).  per 
Denio,  C.  J.,  wherein  it  was  said :  *  The  busi- 
ness of  running  the  trains  on  a  railroad  sup- 
poses a  unity  of  management  and  a  general 
similarity  in  the  fashion  of  the  engines  and 
the  character  of  the  operation.    I  think,  there- 


fore, it  is  competent  primn  facie  evidence,  for 
a  person  seeking  to  establish  the  responsi- 
bility of  the  company  for  a  burning  upon  the 
track  of  the  road,  after  refuting  every  other 
probable  cause  of  the  fire,  to  show  that,  about 
the  time  when  it  happened,  the  trains  which 
the  company  was  running  past  the  location 
of  the  fire  were  so  managed  in  respect  to  the 
furnaces  aa  to  be  Ukely  to  set  on  fire  objects 
not  more  remote  than  the  property  burned.'' 

*'  Where  there  is  no  proof  of  what  particu- 
lar engine  set  the  fire,  and  the  circumstantial 
evidence  is  such  that  there  is  a  strong  prob- 
ability that  some  engine  on  the  road  did  set 
the  fire,  then  it  may  be  proper  to  show  that 
the  engines  on  that  road  generally  emitted 
sparks,  or  that  some  one  or  more  of  them  did 
BO  at  other  times  and  places''  (lihhons  t. 
Wisconsin  Valley  R.  Co.,  58  Wis.  335.  340, 
17  X  W.  132  (1883),  per  Orton,  J. 

Habit  Is  not  primary  evidence  and  is  not 
admissible  where  direct  evidence  is  available- 
Zucker  v.  Whitridge.  205  N  Y  50.  98  X  E 
209  (1912).  Rut  where  this  cannot  be  had 
evidence  of  habit  mav  he  used  to  show  con- 
duct  on  a  certain  occasion.  Stollery  v.  Cicero 
etc.,  Ry.  Co.,  243  111.  290,  90  N.  E.  7W 
{ lOia) ;  Devine  t.  National  Sale  Deposit  Co , 
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Habits. 


§  1007 


tribunal^  is  the  basis  of  a  logical  inference  that  things  did  happen  or  even  that 
they  will  happen  on  a  particular  principal  occasion  in  the  same  manner  that 
they  occurred  on  a  previous  one  which  experience  shows  to  be  superior  In  pro- 
bative force  to  the  simple  inferei^e  that  a  person  has  done  a  thing  at  one  time 
because  he  did  it  at  another.  The  hrst  and  second  of  these  uniformities  inter- 
mediate, as  it  were,  between  that  of  nature  and  the  one  based  on  the  regularity 
of  moral  conduct  apparently  relate  more  nearly  to  the  happening  of  physical 
occurrence  than  to  the  conduct  of  individuals ;  the  third  —  the  force  of  habit  — 
seems  more  nearly  to  concern  the  doings  of  individuals  than  the  regular  occur- 
rence of  physical  phenomena.  It  would  follow  that  the  two  former  are  more 
closely  analogous  to  the  uniformity  of  natural  law  than  is  the  third ;  while  habit 
would  appear  more  closely  affiliated  with  moral  uniformity  and,  in  fact,  to  pre- 
sent itself  as  a  culmination  and  intensification  of  the  uuiformitv  of  mural  con- 
duct.  The  distinction,  however,  is,  in  truth,  more  apparent  than  real ;  for  even 
where  these  several  intermediate  uniformities  dontrol  or  otherwise  affect  the 
conduct  of  individuals,  they  all  operate  by  minimizing  or  removing  the  influ- 
ence of  volition.  In  so  doing,  they  remove  conduct  from  the  varying  and  di- 
vergent operation  of  the  will,  placing  it  among  the  automatic,  intuitive,  instinc- 
tive reflexes  of  bodily  action  —  analogous  to  the  unconscious  or  subconscious 
activities  of  the  vital' functions  of  the  human  body.  Such  automatic  reflexes, 
as  is  elsewhere  seen  in  connection  with  the  probative  force  of  regular  spon- 
taneous action,  are»  in  reality,  part  of  the  uniformity  of  nature,  .and  thereby 
acquire,  even  for  the  inference  of  conduct,  much  of  the  probative  force  inherent 
in  the  regularity  of  natural  law. 

14d  [11.  App.  322  f  1908) ;  Chicago  ▼  Doolan, 
99  111;  App.  143  flOOO);  McNulU  v.  Lock- 
ridge,  137  111  270,  72  X.  E.  452,  31  Am.  St. 
Rep  362,  affirmed,  141  U.  8.  327,  12  Sup.  Ct. 
U,  35  L.  ed.  196  (1891).  In  criminal  caecfl 
evidence  of  habit  may  l>e  used  to  show  a  bal- 
ance of  pcobability.  Cox  v.  Com.,  140  Kj. 
65,  130  S.  W.  819   (1910). 


Habita  of  Animals. —  The  jury  may  infer 
from  the  well-known  characteristics  of  tur- 
keys that  they  would  fly  off  the  railroad 
track  if  the  whistle  had  been  sounded  and 
therefore  that  as  thev  were  run  over  the 
whistle  was  not  sounded.  Lewis  v.  Norfolk 
S.  R.  Co.,  163  N.  C.  33,  79  S.  E.  283,  47  L. 
R.  A.  (N.  S.)  1125  (1913). 


CHAPTER  XLVn. 

RELEVANCY  OF  SIMILARITY  j  MORAL  UNIFORMITY. 

Res  inter  alios,  1008. 
Admtnistralive  requirements,  1009. 
relevancy  of  similarity,  1010. 
proof  of  mental  state,  1011. 
knowledge,  1012. 
malice,  1013. 
other  mental  states,  1014. 
motive,  1015. 
unity  of  design,  1016. 
relevancy  of  di^isimilarity ,  1017. 
ps^ycholofjieal  induction,  1018, 
Inferences  other  than  conduct,  1019. 
constituent  facts,  1020. 
contradiction,  1021. 
corroboration  or  explanation,  1022. 

identification  of  doer  of  act;  essential  conditions  for  conduct,  1023. 
prohative  facts,  1024. 

§  1008.  See  Inter  AlioB.^ —  Testiipony  of  collateral  OGCurrences,  based  solely 
upon  mental  uniformity,  is  frequently  excluded  as  res  inter  alios  or  as  res  inter 
alios  acta.  The  phrase  res  inter  alios  is  an  abbreviation  of  the  maxim,  res 
inter  alios  acta  alteri  nocere  non  debet,  meaning  a  transaction  between  two  pa^ 
ties  ought  not  to  operate  to  the  disadvantage  of  a  third. 

The  general  rule  relative  to  the  principle  now  under  consideration  may  be 
thus  stated :  The  question  being  whether  A.  did  or  omitted  to  do  a  certaiu  act, 
no  evidence  is  admissible  of  other  similar  acts  or  omissions  which,  bv  their 
general  resemblance,  thereto,  suggest  a  probable  inference  that  A.  did  or 
omitted  to  do  the  act  in  question,  unless  the  two  transactions  are  connected  in 
some  particular  manner. 

The  principle  involved  is  well  illustrated  in  negligence  cases.  Thus,  in  an 
action  founded  upon  an  allegation  of  negligence,  no  inference  that  a  certain 
act  was  reasonable  or  that  a  certain  person  acted  in  a  reasonably  careful  man- 
ner can  be  drawn  from  the  fact  that  others  in  the  same  business  have  or  have 
not  done  such  act  or  are  or  are  not  in  the  habit  of  acting  in  such  a  manner.^ 

1.  4    Chamberlayne,    Evidence,    §§    3207-      458  (1912).    Proof  of  simiUr  accidents.  8c« 

3212.  note,  Bender  ed.,  127  N.  Y.  46.    Against  ele- 

%  Harmon  v.  Peoria  Ry.  Co.,  160  111.  App.      vated  railway  in  adjoining  owner's  aetion, 

760 


t>l 
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§§  1009-1011 


A  familiar  doQ^rine  of  criminal  law  of  great  importance  to  the  accused  an- 
nounces that  one  cannot  be  proved  tp  have  been  guilty  of  a  particular  crime  by 
the  simple  showing  that  he  has  committed  a  similar  one  at  about  the  same  time.^ 

• 

§  1009..Adiiiinistratiye'Seqnirements.^ — The  evidence  of  collateral  facts  be- 
ing secondary  In  nature  must  be  shown  to  be  reasonably  necessary  to  proof  of 
the  proponent's  case  and  to  be  relevant. 

§  1010.  [Adjninistrative  Eequirements] ;  Selevancy  of  Similarity.^ — In  the 
-case  of  a  collateral  act  by  A.  whose  relevancy  is  that  of  the  uniformity  of  mind, 
the  proving  power  is  that  of  similarity.  There  is  seen  to  be  such  a  uniformity 
in  the  mental  reactions  of  a  given  individual,  say  A.,  to  a  particular  mental 
stimulus  that  the  fact  of  his  action  on  a  particular  occasion  in  a  given  way,  a 
certain  motive  being  operative,  furnishes  evidence  that,  the  same  stimulus 
being  present,  he  acted  in  a  like  way  on  another  occasion.  The  collateral  occur- 
rence operates,  in  many  cases,  to  corroborate  the  existence  of  the  connection 
<;laimed  by  the  prosecution  to  exist  between  a  particular  stimulus  and  the  actual 
conduct  of  the  accused. 

§  1011.  [Belevancy  of  Similarity] ;  Proof  of  Mental  State.^ —  A  constituent 
element  of  many  offenses  is  a  mental  state  of  the  alleged  perpetrator  of  the 
crime.  The  crime,  for  example,  charged  against  A.  may  be  that  of  receiving 
stolen  goods,  knowing  tiem  to  have  been  stolen.  In  such  a  case,  A's  knowledge 
of  the  stolen  character  of  the  goods  is  a  necessary  fact  to  be  shown  by  the  prose- 
<*ution.  Or  a  given  act  may  be  charged  to  have  been  done  by  him  with  intent 
to  defraud.  Thus,  with  regard  to  a  great  many  offenses,  some  particular  psy- 
<>hological  state  on  the  part  of  the  alleged  offender  is  a  constituent  element  of 
the  crime.  In  the  absence  of  admissions  by  the  person  charged  with  the  com- 
mission of  an  act,  his  mental  state  in  connection  with  the  doing  of  such  act  can 
rarely  be  shown  except  by  the  manifestations  of  such  state  to  prove  the  exist- 
ence of  which,  the  use  of  collateral  acts  may  be  of  great  value,  and,  in  many 
cases,  the  only  mode  of  proof. 


see  note*  Bender  ed.^  106  N.  Y.  165.  Propri- 
ety of  showing  other  like  accidents  in  an  in^ 
jury  case,  eee  note,  Bender  ed.,  32  X.  Y.  342. 
So  similar  acts  of  negligence  by  a  party  at 
another  time  are  not  admi»8ihle  to  show  his 
negligence  in  a  particular  case.  Oklahoma 
R.  Co.  V.  Thomas  (Okla.).  164  Pac.  120, 
r^  R.  A.  1017  K  40.')  (Iftl7).  Casting  water 
l*y  one  engine  at  a  stated  time  and  upon  a 
stated  place  cannot  l>e  proved  by  showing  that 
other  engines  in  some  manner  cast  water  at 
diflfeirent  times  near  and  by  possibility  upon 
that  place  although  it  is  claimed  that  this 
<*hnwa  a  custom.  Kisentrager  v.  Great  Xorth- 
fin  R.  Co.,  178  Jo^  713,  160  N,  W.  31 KL- 
If.  A.  1917  B  1245  (1916). 


3.  People  V.  Geyer,  196  X.  Y.  364,  90  X.  E. 
48  (1900).  Right  to  prove  another  crime  or 
offense,  see  note.  Bender,  ed.,  93  X.  Y.  470, 
104  X.  Y.  598,  138  X.  Y.  601.  143  X.  Y.  374, 
147  X.  Y.  105,  175  X.  Y.  197,  177  X.  Y.  434, 
461.  Of  other  crimes  in  a  criminal  case,  see 
m>te.  Bender's  ed.,  108  N.  Y.  303.  Admissi- 
bility of  other  fraudulent  transactions,  see 
m)te.  Bender's  ed.,  149  X.  Y.  40. 

4.  4  Chaml)erlayne,  Evidence,  §§  3213- 
321.>. 

5.  4  Chamberlayne,  Evidence,.  §  .3216. 

•  6.  4    Chamberlayne,    Evidence,    §§    3217- 
3227. 


§  1012 
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That  a  separate  indictment  has  been  found  for  the  commission  of  the  col- 
lateral act  ^  or  that  the  accused  has  been  tried  and  acquitted  ^  furnishes  no 
ground  for  rejecting  evidence  which  it  supplies  as  to  the  existence  of  the  mental 
state.  So  the  running  of  the  Statute  of  Limitations  should  not  affect  its  ad- 
missibility hut  the  general  rule  is  otherwise.^  The  evidence  should  -not  be  too 
remote  in  time  ^^  or  show  such  slight  causal  connection  as  to  render  it  of  no 
logical  bearing.^* 

The  intent  with  which  a  party  does  an  act  may  often  be  shown  by  evidence 
of  other  acts  of  a  similar  character  done  by  the  same  person.**  Intent  to  de- 
fraud for  example  may  be  shown  by  evidence  that  the  perpetrator  of  the  act 
had  committed  similar  frauds  of  a  like  nature  *'  and  so  in  cases  of  homicide  ^* 
or  robbery  *^  other  similar  crimes  may  be  shown  to  prove  intent  The  same 
is  true  of  crimes  against  property  *®  or  sexual  offences/^  or  other  crimes.^* 

§  1012.  [Eelevancy  of  Similarity] ;  Knowledge.*^ —  In  many  actions  for  negli- 
gence where  it  is  important  to  show  that  the  defendant  had  knowledge  this  may 
be  shown  by  evidence  of  other  similar  happenings  as  in  case  of  actions  for 


7.  McCartney  v.  State,  3  Ind.  363,  354,  56  ,, 
Am.  Dec.  510  (1S52). 

8.  State  V.  Leonard,  72  Vt.  102,  47  Atl.  395 
(1900). 

9.  State  V.  Guest,  100  N.  C.  410,  j6  S.  E. 
253  (1888);'  State  v.  Potter,  '52  Vt.  33 
(1879);  WolfBon  t.  U.  S.,  101  Fed.  430,  41 
C.  C.  A.  422  (1900);  writ  of  certiorari  de- 
nied, 180  U.  S.  637.  21  Sup.  Ct.  919,  45  L. 
ed.  710   (1901). 

10.  Bannon  v.  P.  Bannon  Sewer  Pipe  Co., 
136  Ky.  556,  119  S.  W.  1170  (1909) ;  Horn  v. 
State  (Tex.  Cr.  App.  1912),  150  S.  W.  948; 
Deitz  V.  State.  149  Wis.  462,  136  X.  W.  166 
(1912). 

11.  People  T.  Peckens.  153  N.  Y.  576,  592, 
47  X.  E.  883   (1897). 

18.  People  V.  Zito,  237  111.  434,  86  N.  E. 
1041   (1909). 

18.  State  V.  Flanagan,  83  N.  J.  L.  379,  84 
Atl.  1046  (1912). 

14.  Com.  V.  Birriolo,  197  Pa.  St.  371,  47 
Atl.  355   (1900). 

15.  State  V.  Ward  (Iowa  1902),  91  N.  W. 
898.  But  see,  State  r.  Spray,  174  Mo.  669, 
74  S.  W.  846  (1903). 

16.  Com.  T.  Sawtelle,  141  Mass.  140,  5  N. 
E.  312   (1886). 

17.  State  V.  Johnson,  133  Iowa  38.  110  N". 
W.  170  (1907):  Evers  v.  State,  84  Neb.  708. 
121  X.  W.  1005.  19  Am.  &  Eng.  Ann.  Cas.  96 
(1909T:  Williams  v.  State,  8  Humph.  (Tenn.) 
.•>85  (1848).  See  alpo,  Stat«  v.  Leak,  156  N. 
C.  643,  72  S.  E.  567  (1911),. 


,18.  State  V.  Johns,  140  Iowa  125,  U8  N.  W. 
295  (1908).  In  a  prosecution  for  robbery 
the  State  cannot  introduce  evidence  of  an- 
other  similar  robbery  oonuaitted  by  the  de- 
fendant the  previous  night  in  the  absence  of 
evidence  of  conspiracy  or  common  plan.  Mil- 
ler V.  State  (Okla.  Crim.  Rep.),  163  Fac. 
131,  L.  R.  A.  117  D  383  (1917).  Impor- 
tance of  intent,  see  note,  Bender  ed.,  125 
X.  Y.  341.  Right  to  tentify  to  intention,  see 
note.  Bender*e  ^.,  129  N.  Y.  61.  Of  notice 
to  employer  of  habits  of  employee,  see  note. 
Bender  ed.,  183  X.  Y.  23. 

A  prosecutrix  In  a  rape  case  may  always 
be  impeached  by  showing  acts  of  intercourse 
with  the  defendant  voluntarily  but  there  ift 
much  conflict  as  to  whether  acts  of  inter- 
course with  others  may  be  shown.  There 
seems  to  be  much  reason  in  the  view  that  sach 
evidence  should  be  received  as  it  seems  much 
more  likelv  that  a  woman  of  that  class  would 
submit  to  the  defendant  than  a  pure  woman. 
Lee  V.  State,  132  Tenn.  665,  179  S.  W.  145, 
L.  R.  A.  1916  B  963  (1915).  In  an  action 
for  an  assault  which  the  defendant  denies 
the  plaintiff  may  show  that  the  defendant 
was  intoxicated  at  the  time  and  was  in  a  bel- 
ligerent frame  of  mind  and  th»t  he  had  as- 
saulted other  persons  immediately  before  and 
after  the  assault  committed  on  the  plaintiff. 
Harshbarger  V.  Murphy.  22  Idaho  261,  125 
Pac.  180.  44  L.  R.  A.    (X.  S.)    1173   (1912). 

10.  4  Chamberlayne,  Evidence,  §§  3228- 
3238. 
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Maxjce. 


§§  1013,1014 


personal  injury  from  machinery  ^  or  for  the  defective  condition  of  a  str^t^^ 
•or  from  the  incompetence  of  a  fellow  servant  ^^  or  from  injury  cai^sec^  by 
vicious  animals.^  ^  So  in  criminal  eases  where  guilty  knowledge  must  be 
proved  similar  acts  of  the  defendant  may  be  shown  as  in  case  of  einbezzle- 
jnent  **  or  false  pretences  ^  or  forgery,^®  illegal  sale  of  liquor,^^  larceny,*** 
receiving  stolen  goods  ^®  or  other  felonies.*^ 

§  1013.  [Eelevanoy  of  Similarity];  Malioe.^^ — The  existence  of  malice  in 
connection  with  a  particular  transaction  may  be  shown  by  its  manifestation  on 
other  probative  occasions.^ ^  In  other  words,  similar  acts  done  at  other  times, 
not  too  remote  to  be  probative,  may  be  introduced  in  evidence  for  the  purpose  of 
showing  that  a  given  act  was  done  maliciously.^'  To  be  evidentiary  in  such  a 
connection  the  collateral  occasion  must  be  so  connected  with  the  principal  trans- 
action by  proximity  of  time  and  similarity  or  dissimilarity  of  conditions  as  to 
render  it  probable  that  the  same  meutal  state  was  operative  on  both  occa- 
sions. 

§  1014.  [Selevancy  of  Similarity];  Other  Xental  State^.^^— Other  mental 
states  may  be  proved  by  evidence  of  their  manifestations  on  other  occasions  as 


20.  Framke  ▼.  Hanly,  215  III.  216,  74  N.  E. 
130  (1905) ;  Donovan  v.  Chase-Shawniut  Co., 

^01  Masa.  357,  87  N.  £.'580  (1909) ;  McCar- 
ragher  v.  Rogers,  44  Hun  (N.  Y.)  628,  8  St. 
Hep.  847  (1887) ;  Tnrner  ▼.  Goldsboro  Lum- 
l)er  Co.,  119  N.  C.  S87,  26  S.  £.  23  (18t96). 

21.  City  of  Gosben  v.  England,  119  Ind. 
.368,  21  X.  E.  977,  5  L.  R.  A.  253  (1889). 

22.  lUaine. —  Bobbins  v.  Lewiston,  etc.,  Ry., 
107  Me.  42,  77  Atl.  537,  30  L.  R.  A.  (N.  S.) 
109n,  24  Am.  &  Eng.  Ann.  Cas.  92  (1910). 

28.  Arnold  v.  Norton,  25  Conn.  92  (1856)  ; 
"Kittredge  v.  Efliott,  16  N.  H.  77  (1844). 

24.  Morse  r.  Com.,  129  Ky.  294,  33  Ky.  L. 
Rep.  831,  111  S.  W.  714  (1908).  In  a  prose- 
cution for  embezzlement  the  state  may  prove 
other  transactions  of  the  defendant  not  com- 
plained of  to  show  that  the  defendant  had 
•kept  his  books  in  a  manner  different  from 
what  he  had  said.  This  is  competent  as  show- 
ing a  system  or  scheme  adopted  by  the  de- 
fendant for  obtaining  money  from  his  em- 
ployer. State  V.  Downer,  68  Wash.  672.  123 
Pac.  1073,  43  L.  R.  A.  (N.  S.)  774  (1912). 

29.  State  V.  Briggs.  74  Kan.  377,  86  Pac. 
447,  7  L.  R.  A.  (N.  S.)  278,  10  Am.  &  Eng. 
Ann.  Cas.  004  (1006).  In  a  prosecution  for 
fraudulently  uttering  a  check  on  an  account 
containing  insufficient  funds  evidence  that  the 
-defendant  uttered  other  checks  on  the  same 
:account  at  the  svnrt  time  in  •dmissible  to 


show  guilty  knowledge.  People  v.  Bercovitz, 
163  Cal.  636,  126  Pac.  479,  43  X.  R.  A.  (N. 
S)  667  (1912);  State  v.  Foxton,  166  Iowa 
181,  147  X.  VV.  347,  52  L.  R.  A.  (K.  S.)  919 
(1914). 

22.  People  t.  Bolan,  186  X.  Y.  4,  78  N.  E. 
569,  116  Ana.  St.  Rep.  521,  9  Am.  &  Eng. 
Ann.  Cas.  453  (1906). 

27.  Gray  v.  State,  44  Tex.  Cr.  App.  470,  72 
S.  W.  169  ( 1903) .  In  a  prosecution  for  keep- 
ing intoxicating  liquors  with  intent  to  sell 
them  evidence  is  admissible  of  the  seizure  of  a 
large  quantity  of  liquor  and  of  the  account 
books  of  the  defendant  showing  the  purchase 
of  quantities  of  liquor.  State  v.  Barr,  94  Vt. 
88.  77  AtL  914.  48  L.  R.  A.  (N.  S.)  302 
(1910). 

28.  Martin  v.  State,  10  Ga.  App.  795,  74 
S.  E.  304  (1912)  ;  Territory  v.  Caldwell,  14 
X.  M.  535,  98  Pac.  167    (1908). 

29.  People  v.  Doty,  175  X.  Y.  164,  67  X.  E 
303  (1903). 

'  30.  People  v.  Hagenow,  286  111.  514,  86  X. 
E.  370  (1908). 

SI.  4  Chamberlayne,  Evidence,  §  3239. 

32.  Com.  V.  Holmes,  157  Mass.  233,  32  X. 
E.  6«  .34  Am.  St.  Rep.  270  (1892). 

3S.  Henry  v.  People,  198  111.  162,  65  N.  E. 
120   (1902). 

34.  4  ChamberUyne,  Evidence,  §f  3840, 
324L 
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in  case  of  claim  to  property,^^  good  faith ^®  or  its  absence*'  or  emotions  such 
as  purpose,*®  consent,*^  waiver  *^  and  the  like. 

§  1016.  [Belevancy  of  Similarity];  Motive.^* — .While  motive  is  not.  so  much, 
in  most  cases,  a  constituent  as  a  probative  fact, —  it  usually  being  immaterial 
with  what  motive  a  crime  was  committed  where  it  is  established  bv  the  use  of 
direct  evidence, —  it  may  be  conveniently  observed,  in  this  connection,  that  the 
motive  with  which  an  act  was  done  may  be  established  bv  evidence  of  similar 
transactions  at  about  the  same  time,  by  which  the  practical  operation  and  influ- 
ence of  the  motive  was  manifested.''^ 

§  1016.  [Eelevancy  of  Similarity] ;  Unity  of  Design.^^ —  Evidence  as  to  what 
was  done  on  other  occasions  may  be  used  with  especial  probative  force  either  to 
show  that  particular  conduct  took  place  on  another  occasion,  to  identify  the 
person  by  whom  the  act  was  done,  or  to  establish  the  mental  state  under  which 
he  did  it,  when  the  several  occasions  have  such  a  relation,  in  their  similar  or 
dissimilar  features,  as  to  show  that  they  all  were,  or  might  properly  be  regarded 
as  bein^,  manifestations  of  a  siAglie  purpose. 

Several  persons  may  unite  in  the  eflFort  to  accomplish  a  given  result :  —  each 
doing  on  a  separate  occasion  some  act  assumed  to  be  calculated  to  a^dvance  the 
end  in  view  relying  upon  the  co-operation  of  his  associates  to  supply  the  other 
elements  which  may  be  relied  upon  for  the  attainment  of  a  successful  result. 
This  instance  of  unity  of  design  may  properly  be  regarded  a^  the  relevancy  of 
a  common  purpose.^*  On  the  other  hand,  a  single  individual  may  resolve  upon 
the  attainment  of  a  definite  object,  innocent  or  criminal,^  supposed  to  be  profit- 
able or  meritorious.  Various  actS;,  on  a  number  of  occasions,  may  be  done  by 
such  a  person^  in  the  effort  to  reach  the  object  in  view  and  adapted  for  that 
end ;  —  either  by  procuring  means  for  its  attainment,  securing  an  opportunity 

S5.  Irvin  v.  Patchin.  164  Pa.  St.  51,  30  Atl. 
436,  35  W.  N.  C.  341   (1894). 

36.  nice  V.  Bancroft,  11  Pick.  (Mass.)  469 
(1831);  Hunt,  T.  &  Co.  v.  Reynolds,  9  R.  I. 
303  (1869):  Walker  v.  Town  of  Westfleld, 
39  Vt.  246  (1867) ;  Lackarie  v.  Franklin,  12 
Peters  (U.  S.)   151,  9  L.  ed.  1085  (1838). 

37.  Rex  V.  Win'  worth,  4  Car.  &  P.  441 
(1830). 

38.  Com.  V.  Robinson,  146  Mass.  571,  16 
N.  E.  452  (1888).  Declarations  of  the  tes- 
tator made  after  the  execution  of  a  will  are 
admissible  to  show  that  he  tore  a  will  ^ith 
Intent  to  revoke  it.  Burton  v.  Wylde,  261  Til. 
397,  103  X.  E.  976. 

39.  Montgomery  v.  Crossthwait,  90  Ala.  553, 
8  So.  498,  24  Am.  St.  Rep.  832.  12  L.  R.  A. 
140  (1890).  • 

40.  Lambert  v.  Schmalz,  118  Cal.  33.  50 
Pac.  13   (1897);  Andre  v.  Hardin,  32  Mich. 


324  (1875);  Missouri,  etc.,  K.  Co.  of  Texas 
V.  Mayfield,  29  Tex.  Civ.  App.  477,  68  S.  W. 
807   (1902). 

41.  4  Chamberlayne,  Evidence,  §  3242. 

49.  People  v.  Morse,  196  N  Y.  306,  89  N. 
E.  816  (1909).  Motive,  see  note.  Bender,  ed., 
146  N.  Y.  270.  Proof  of  motive,  see  note. 
Bender,  ed.,  136  N.  Y.  457. 

43.  4  Cliamberlayne,  Evidence,  §§  3243- 
3245. 

44.  Xeff  V.  Landis,  110  Pa.  St.  204,  1  AtL 
177   (1885). 

Proof  of  eonspiraey  ii  not  easential  to  the 
admissibility  of  the  evidence  itself.  Cox  ^hoe 
Mfg.  Co.  v.  Adams,  105  Iowa  402,  75  X.  W. 
316  (1898).  Reasonable  proof  of  a  eonspir- 
aey may,  however,  be  demanded  before  the 
agency  of  one  alleged  conspirator  m»si  be 
properly  held  to  affect  tlioae  olaimed  to  be  his 
associates. 
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for  the  use  of  these  means,  removing  obstacles  which  may  threaten  the  success 
of  the  enterprise ;  or,  in  ease  of  a  criminal  offense,  by  eliminating  circumstances 
likely  to  assist  in  the  detection  and  punishment  of  the  principal  act  to  which 
these  successive  steps  are  subservient.  These  and  similar  occurrences  may  be 
said  to  be  fairly  typical  of  the  iniluence  of  a  continuaus  pur  pose. "^^ 

§  1017.  Selevancy  of  Dissimilarity.^^ —  The  probative  use  of  other  occasions 
of  the  conduct  of  a  given  individual  presenting  dissimilar  features  to  those  ex- 
hibited on  the  occasion  under  investigation  may  be  said  to  proceed,  as  it  were, 


46.  Com.  V.  Robinson,  146  Mass.  571,  57S, 
16  X.  E.  452  (1888). 

Common  Purpose  Shown. —  On  the  trial  of 
a  defendant  for  unnatpra)  acts  with  women 
evidence  is  admissible  that  he  bad  committed 
other  similar  acts  of  the  same  nature.  Frank 
V.  SUte,  141  Ga.  243,  80  8.  E.  1016.  In  a 
proitecution  for  any  of  the  sexual  crimes  ex- 
cept rape  evidence  of  other  acts  of  the  same 
nature  either  before  or  as  late  as  fourteen 
nioiiths  after  the  crime  charged  may  be  put 
in  evidence.  The  law  takes  notice  of  the  fact 
that  there  is  an  extreme  probability  of  the 
continuance  of  such  relations  and  such  evi> 
dence  is  admissible  to  show  the  sexual  rela- 
tions of  the  parties  covering  the  date  of  the 
indictment.  Rape  is  e.xcepted  as  it  would  be 
Ml)  extraordinary  case  where  one  would  com- 
mit rape  a  second  time  upon  the  same  person. 
State  V.  Reineke,  80  Ohio  St.  300,  106  N.  £. 
52,  L.  R.  A.  1915  A  138  (1014).  In  a  prose- 
cution for  taking  a  bribe  evidence  is  admis- 
sible that  the  defendant  had  taken  other 
bribes  recently  and  had  solicited  from  others 
\Fstematically  as  tliis  evidence  shows  his  guilt 
according  to  logic  and  reason.  So  other 
bribes  after  the  crime  charged  may  be  shown. 
People  V.  Duffy,  212  K.  Y.  57,  105  N.  E.  839, 
L.  R.  A.  1915  B  103  (1914).  In  a  proceeding 
against  a  commissioner  of  deeds  for  making 
a  false  certificate  where  his  knowledge  of  the 
falsity  of  the  certificate  is  in  issue  the  state 
to  show  intention  may  prove  similar  acts 
done  imder  similar  circumstances  at  about 
the  same  time  with  intent  to  defraud  the 
feanie  person  by  the  same  means  The  com- 
mon method,  purpose  and  victim  formed  the 
connecting  links  which  strung  together  the 
various  efforts  to  defraud  pursuant  to  a  com- 
mon scheme.  People  v.  Marrin,  205  X.  Y. 
275,  98  X.  E.  474,  43  L.  R.  A.  (N.  S.)  754 
(1912).  In  a  prosecution  for  rape  evidence 
is  admissible  of  other  acts  of  intercourse  be- 
tween the  parties  when  near  enough  in  point 


of  time  to  show  the  existence  of  amorous  in- 
clinations, at  the  time  charged.  They  do  not 
suddenly  arise  and  are  not  likely  to  suddenly 
disappear  and  hence  it  is  that  their  indul- 
gence prior  to  or  subsequent  to  the  specific 
occasion  charged  may  tend  to  increase  and 
strengthen  the  proof  as  to  that  occasion. 
This  appears  when  they  are  so  related  by 
b)*eYity  of  time  or  continuity  or  otherwise  as 
to  justify  the  inference  that  the  mutual  dis- 
position of  the  parties  existed  at  the  time 
of  it.  People  v.  Thompson,  212  N.  Y.  249, 
106  X.  E.  78,  L.  R.  A.  1915  D  236  (1914). 

Common  Purpose  LaotkilLir> —  In  a  prosecu- 
tion for  rape  evidence  of  another  rape  com- 
mitted on  a  companion  of  the  prosecutrix  im- 
mediately after  the  crime  on  the  prosecutrix 
is  not  admissible  as  mere  proximity  in  time  is 
not  enough  to  establish  causal  connection  with 
the  crime  in  question.  People  v.  Gibson,  265 
111.  302,  99  N.  E.  599,  48  L.  R.  A.  (N.  S.)  236 
(1912).  In  a  complaint  for  arson  evidence 
is  not  admissible  that  other  fires  were  set  by 
the  defendant  where  each  fire  was  a  separate 
transaction  as  in  this  country  evidence  of 
other  crimes  is  not  admissible.  People  v. 
Grutz,  212  X.  Y.  72,  105  X.  E.  843,  L.  R.  A. 
1015  D  229  (1914).  Where  one  is  charged 
with  setting  fire  to  his  yacht  evidence  is  not 
competent  that  another  yacht  and  an  auto- 
mobile belonging  to  him  had  been  previously 
over-insured  and  burned  as  this  is  simply 
evidence  of  other  crimes  unconnected  with  the 
one  in  question.  Fish  v.  United  States,  132 
C.  C.  A.  56,  215  Fed.  544,  L.  R.  A.  1915  A 
809  (1914).  In  a  prosecution  for  sodomy 
evidence  is  not  admissible  of  other  sodomies 
committed  by  the  defendant  at  other  times 
and  places  and  under  wholly  disconnected  cir- 
cumstances with  other  parties.  Such  testi- 
mony would  have  the  tendency  to  put  in  issue 
these  other  acts  and  dond  the  issue  and  crni- 
fuse  the  jury.  State  v.  Start,  65  Or.  178, 
132  Pac.  512,  46  L.  R.  A.  (N.  S.)  266  (1913). 
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by  means  of  what  may  be  called  moral  or  psychologioal  induction.  The  udet- 
ence  that  A.  did  a  particular  act  is  not,  as  a  rule,  directly  created  by  evidence 
that,  on  another  occasion  when  the  alleged  stimulus  was  present,  he  acted  in  a 
different  manner ;  or  that,  on  another  occasion  when  a  different  stimulus  was 
present,  he  acted  in  the  same  manner  as  upon  the  particular  occasion  in  ques- 
tion. 2s  o  additional  probative  force  is,  in  most  cases,  directly  added  to  the 
proof  that  A.  did  the  particular  act  in  question  by  the  operation  of  any  rele- 
vancy of  dissimilarity.  The  probative  force  of  this  particular  method  of  using 
evidence  of  what  was  done  upon  other  occasions  by  a  particular  individual  is 
usually  applied  at  another  stage,  i.e.,  at  that  of  corroboration  of  an  affirmative 
case  already  established  by  other  evidence. 

In  any  particular  case  the  res  gestae  may  be  equivocal  as  to  the  mental  state 
of  the  person  in  question ;  certainly,  not  clear  beyond  a  reasonable  duubt.  The 
obvious  and  frequently  the  sole  administrative  expedient  is  to  broaden  the  field 
of  inquiry  beyond  the  res  gestae  of  the  particular  case  by  introducing  iu  evi- 
dence proof  of  what  happened  upon  other  occasions  so  related  to  the  facts  under 
investigation  that  by  the  elimination,  or  as  it  were,  the  cancellation  of  infirma- 
tive  hypotheses  or  explanations  the  steady  line  or  channel  of  a  single  sufficient 
operative  cause  may  be  shown  to  run  through  the  entire  series  of  connected 
transactions  and  stand  revealed  as  the  real  mental  state  of  the  person  in  question 
throughout  them  all. 

§  1018.  [Beievanoy  of  Dissimilarity];  PtycholoKioal  Induction.^ ^ — Closely 
analogous  in  operation  and  effect  to  the  method  of  natural  induction*^  by  which 
the  operation  of  a  particular  cause  is  established  as  efficient  iu  producing  given 
results  upon  physical  phenomena  by  the  use  of  other  occasions  similar  or  dis- 
similar in  their  antecedents,  is  the  employment  of  what  may  be  called  psycho- 
logical induction;  —  by  which  the  presence  and  operation,  both  in  kind  and 
degree  of  intensity,  of  a  particular  mental  state  on  a  given  occasion  may  k* 
established  by  showing  other  times  at  which  it  was  present,  so  adjusted  to  the 
principal  occurrence  as  to  prove  a  similar  operative  force  in  both  or  to  elimi- 
nate counter  infirmative  suggestions,  or  by  both  methods  in  combination. 

To  state  the  rule  in  a  slightly  different  form,  in  Case  of  a  forensic  necessity 
for  proving  the  existence  of  a  given  mental  state  on  a  particular  occasion,  ad- 
ministrative indulgence  may  take  the  form  of  permitting  proof  of  other  tranv 
actions  in  which  the  mental  state  was  exhibited;  provided  such  a  connection 
shall  appear  to  exist  between  the  two  transactions,  the  collateral  and  the  pi-e^ent. 
as  to  render  it  probable  that  the  same  mental- state  was  present  on  both  occasions. 
The  occurrence  must«  however,  relate  to  the  acts  of  the  person  in  qoestion  aid 
not  to  those  of  third  persons. 

46.  4  Chamberlayne,  Evidence,  §  3246.  v.  Potter.  62  App.  Div.   (X.  Y.)   521.  71  N 

47.  4  Chamberlayne,  Evidence,  §  3247.  Y.  Suppl.  134  ( IDIO) ;  Patterson  v.  Smith.  73 

48.  Birmingham  R.,  etc.,  Co.  v.  Franscomb,  Vt.  360,  50  Atl.  1106  (1001). 
124  Ala.  621,  27  So.  608  (1890) ;  Millspaugh 
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§  1019.  Inferences  Other  Than  Condnet.^^ —  It  is  to  be  observed  that  the  infer- 
ence which  is  excluded  by  the  principle  under  consideration^  except  in  the 
event  of  an  adequate  forensic  necessity  and  some  special  ground  of  relevancy 
other  than  mere  similarity,  is  simply  that  a  person  did  a  particular  act  on  one 
occasion  because  he  did  a  similar  one  at  another.  In  other  words,  that  which 
is  excluded  is  inference  of  conduct  based  upon  moral  uniformity  in  response 
to  particular  stimuli. 

§  1020.  [Inferences  Other  Than  Conduct];  Constituent  Facts.^^ — The  res 
gestae  of  one  transaction  may  properly,  and  even  at  times  necessarily,  involve 
proof  of  acts  of  conduct  which  might  well  form  the  res  gestae  of  another. 
Xothing  in  the  principle  under  investigation  forbids  such  a  use  of  the  acts  done 
on  another  occasion,  provided  their  evidentiary  employment  as  part  of  the 
res  gestae  of  the  pending  action  or  proceeding  is  reasonable ;  a  fortiori,  if  it  is 
necessary. 

The  right  of  a  litigant  to  prove  the  res  gestae  of  his  case  is  a  fundamental 
one  and  will  be  protected  by  the  court  in  any  civil  case,  although  making  such 
proof  may  involve  the  establishment  of  the  facts  of  other  transactions. 

For  example  in  actions  for  negligence  it  may  be  necessarj'  to  show  other 
facts  as  where  knowledge  is  in  issue.**  Even  in  criminal  cases,  the  prosecu- 
tion is  not  debarred  from  the  orderly  and  necessary  proof  of  its  case  against 
the  prisoner  by  the  fact  that  to  do  so  involves  proving  that  the  accused  com- 
mitted another  offense  at  another  time.** 

§  1021.  [Inferences  Other  Than  Conduct];  Contradiction.^' — Evidence  of 
similar  occurrences  may  be  received  regardless  of  the  principle  in  question 
when  not  offered  as  probative  on  the  issue  of  conduct  but  as  a  purely  delibera- 
tive fact  relevant  for  some  independent  purpose.  For  example,  the  evidence 
may  be  used  to  contradict  the  evidence  of  a  witness.*^ 

§  1022.  [Inferences  Other  Than  Conduct] ;  Corroboration  or  Explanation.^^ — 
In  much  the  same  way,  the  evidence  of  what  occurred  on  a  similar  occasion 
may  be  properly  received  to  corroborate  a  witness.^     Evidence  of  another 


49.  4  Chamberlayne,  Evidence,  §  3248. 

50.  4  Chamberlayne,  Evidence,  §§  3249- 
3252. 

51.  Phila.  &  Reading  R.  Co.  r.  Hendrick- 
ton,  80  Pa.  Rt   182,  21  Am.  Rep.  97  (1875). 

Bnbieqiient  Repalrt. —  In  an  action  for 
damage  to  land  from  an  irrigation  canal  the 
plaintiff  may  offer  evidence  of  HuhBequent  re- 
pairs which  had  stopped  the  damage  aB  this 
evidence  hearB  both  on  the  quention  of  the 
probable  cause  of  the  damage  and  on  the  poB- 
aibility  of  preventing  it;  although  evidence 
of  subsequent  repairs  is  not  ordinarily  admlB- 
•ible    in  negligence  cases.    Jensen   v.  Davis 


and  Weber,  etc.,  44  Utah  10,  137  Pac.  (535. 

52.  People  v.  Furlong.  140  App.  Div.  179, 
126  N.  Y.  Suppl.  164;  affirmed,  201  N.  Y.  511, 
94  N.  E.  1096  (1911. 

58.  4  Chamberlayne,  Evidence,  §  3253. 

51.  People  V.  Doody,  172  N.  Y.  166,  64  N.  E. 
807  ( 1902)  ;  Com.  y.  House,  36  Pa.  Super  Ct. 
363  ( 1908 ) ;  State  v.  Kenny,  77  S.  C.  236,  67 
S.  E.  859  (1907). 

55.  4  Chamberlayne,  Evidence,  §§  3254, 
3255. 

56.  People  v.  Rogers, M92  N.  Y.  331,  85 
N.  E.  135,  15  Am.  &  Eng.  AnH.  Cas.  177 
(1908). 
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criminal  offense  committed  by  the  accused  Ras,  however,  been  rejected,  although 
offered  for  this  purpose.^  ^  This  would  seem  to  carry  the  rule  of  exclusion  to 
an  unnecessary  length,  although  very  possibly  justitied  in  a  particular  case  on 
the  ground  that  its  admission  was  calculated  to  prejudice  the  accused  to  an 
extent  disproportionate  to  the  gain  to  the  cause  of  justice.  In  much  the  same 
way,  evidence  of  a  different  transaction  may  be  given  in  order  to  afford  a  rea- 
sonable explanation  of  the  res  gestae  or  probative  facts  under  consideration  in 
the  pending  case.^^  For  example,  it  may  be  shown  in  this  way  who  is  the 
principal  in  a  given  transaction.*® 

§  1023.  [Inferences  Other  Than  Conduct] ;  Identification  of  Doer  of  Act;  £i- 
sential  Conditions  for  Conduct.®^. —  Prominent  among  the  inferences  which  may 
properly  be  drawn  from  the  conduct  of  the  given  individual  on  other  occasions 
are  those  which  arise  in  connection  with  what  mav  be  called  necessarv  coudi- 
tions  of  action  upon  the  occasion  in  question  and  which  serve  to  connect  a  given 
individual  with  the  res  gestae  of  that  transaction,  identifying  him  as  the  actor 
of  these  res  gestae. 

Among  such  essential  conditions  of  conduct  are  those  of  motive,  means  and 
opportunity.  The  actor  must,  in  most  cases,  have  had  a  motive  for  doing  that 
which  he  has  done.  He  must,  in  all  cases,  have  had  the  means  by  which  it  was 
done,  and  the  opportunity  for  using  these  means  for  achieving  the  result  at- 
tained. Any  other  conditions  of  time,  space  and  causation  which  the  res  gesiof 
or  probative  facts  show  must  be  met  by  the  actual  doer  of  the  act  and  proof  of 
them,  even  as  shown  on  other  occasions,  is  often  a  necessarv  method  of  circum- 
stantial  proof. 

When  the  doing  of  the  act  must  be  established  by  circumstantial  evidence  it 
must  be  shown  that  the  alleged  actor  was  possessed  of  the  particular  power^^ 
the  possession  of  which  is  implied  by  the  doing  of  the  act  which  may  be  es- 
tablished bv  his  conduct  on  other  occasions.®*^  So  knowledge  mav  be  shown  by 
other  acts  of  the  person  showing  knowledge,®^  and  opportunity  ^^  and  the  neces- 
sary presence  of  the  alleged  actor  or  his  necessary  skill  ®^  may  be  proved  by 
evidence  of  other  conduct  of  his. 


57.  People  v.  Schweitzer,  23  Mich.  301 
(1871). 

58.  Bigcraft  v.  People,  30  Colo.  298,  70 
Pac.  417  ( 1902) ;  Mitchell  v.  People,  24  Colo. 
632.  52  Pac.  671  (1898).  Evidence  of  the 
custom  of  the  decedent  in  crosning  railroad 
tracks  is  not  competent  as  to  his  neprligence 
on  a 'particular  occasion  where  there  were 
eye-witnesses  of  the  accident.  The  court  re- 
marks that  the  relevancy  of  the  evidence  does 
not  outweigh  the  inconvenience  of  a  multitude 
of  collateral  issues  not  suggested  by  the  plead- 
ings the  trial  of  which  would  take  time,  tend 
to  create  confusion  and  do  little  «rood.  In 
some  courts  such  evidence  is  received  when 


there  are  no  eye-witnesses  of  the  accident. 
Zucker  v.  Whitridge.  20.3  \.  Y.  50.  98  X.  E. 
209,  41  L.  R.  A.   (X.  S.)  683  (1912). 

59.  Woodward  v.  Buchanan,  39  I..  .1.  Q.  B. 
71,  L.  R.  5  Q.  B.  28;i.  22  L.  T.  123  (1872^ 

60.  4    Chamherlayne.    Evidence,    §§    ^1'-^ 
3261. 

61.  Blalook  v.  Randall,  76  III.  224   (18731. 

62.  Du  Bois  V.  People,  200  111.  157.  65  X 
E.  658,  93  Am.  St.  Rep.  183   (1902). 

68.  State  v.  FitzRimon.  18  R.  I.  2.16,  27 
Atl.  446,  49  Am.  St.  Rep.  766  (1893). 

64.  Com.  V.  Choate,  105  Mass.  451,  457 
(1870). 
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Where  the  question  is  whether  an  animal  could  do  a  particular  act,  as 
whether  it  could  attain  a  certain  speed  it  may  be  shown  to  have  done  so  on 
another  occasion.®^ 

§  1024.  [Inferences  Other  Than  Conduct] ;  Probative  Facts.^® —  Certain  facts 
such  as  those  of  continuance  iji  a,  luent^  feeling  .or  change  in  the  same  can  best 
be  established  by  collateral  ()cc*urrences  showing  the  mental  condition  at  differ- 
ent times.  In  like  manner  that  certain  action  is  habitual,  accurate,  or  the  like, 
calls,  almost  of  necessity,  for  proof  of  appropriate  action  on  other  occasions. 
With  regard  to  these,  the  collateral  transaction  may  properly  be  regarded  a 
probative  fact 

Habit  is  best  proved  by  specilic  instances  of  conduct.  Obviously,  if  the 
habit  of  a  person  for  accuracy  in  a  certain  line  of  work,  for  example,  were  in 
issue,  proof  that,  on  numerous  occasions,  he  had  done  such  work  with  absolute 
accuracy  would  be  relevant  and  admissible.*^^ 

So  where  it  becomes  necessary  to  prove  a  change  in  condition  or  conduct 
evidence  of  similar  occurrences  may  be  relevant  and  admissible.**** 

65.  Whitney  v.   LeominBter,   136  ^lass.  25  360    (18i>8);    State   v.   Shaw,   58   N.   U.   73 
(1883).           *  (1878)  ;  Davis  v.  Lvon,  91  N.  C.  444  (1884). 

66.  4    Chamberlayne,    Evidence,    §§    3262-  68.  Tilton  v.  MiUer,  66  Pa.  St.  388,  5  Am. 
3264.                          "  Rep.  373  (1870). 

67.  Ferner  y.  State,  151  Ind.  247,  51  N.  £. 
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Inference  of  conduct  from  character,  1025. 
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criminal  cases,  1029. 
quasi-criminal  cases,  1030. 
administrative  details,  1031. 

physical  or  mental  impairment,  1032. 
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Inferences  other  than  conduct;  independent  relevancy,  1084. 
character  a  constituent  fact,  1035. 
character  a  probative  fact,  1036. 
Proof  of  character;  reputation  is  character,  1037. 

what  witnesses  are  qualified;  adequate  knowledge,  1038. 
knowledge  of  the  community,  1039. 
remoteness  in  time,  1040. 

absence  of  controlling  motive  to  misrepresent,  1041. 
animals,  1042. 

probative  force;  reputation,  1043. 
proof  other  than  by  reputation,  1044. 
particidar  facts,  1045. 
animals;  illustrative  occurrences,  1046. 
Weight,  1047. 

§  1025.  Inference  of  Conduct  from  Character.^ — Character  is  to  be  distin- 
guished from  reputation  with  which  it  is  sometimes  confused,  even  in  judicial 
opinions.  Reputation,  or  the  opinion  concerning  a  person  which  is  entertained 
bv  those  who  are  so  situated  as  to  be  able  to  form  an  opinion  with  more  or  less 
intelligence,  may  extend  to  a  variety  of  subjects.  For  example,  it  may  be  a 
reputation  for  musical  ability,  physical  strength,  wealth  and  the  like.  How- 
ever, reputation  is  more  conunonly  considered  as  having  reference  to  the  dis- 
position or  character  of  a  person.  Thus  it  is  said  of  a  person  that  he  bears  a 
good  reputation,  meaning  that  the  person  in  question  has  a  reputation  for 
being  a  person  of  good  character.     For  the  purposes  of  the  present  chapter, 

1.  4    Chamberlayne,    Evidence,    §§    3265-3267. 
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character  may  be  defined  generally  as  that  combination  of  traits  which  goes  to 
make  up  the  moral  nature  of  an  individual  and  serves  to  distinguish  him  from 
all  others. 

In  most  civil  cases  as  in  actions  for  goods  sold  and  delivered,  for  money 
loaned,  or  services  rendered  the  character  of  a  party  to  an  action  can  ordinarily 
throw  no  light  on  the  question  of  the  rights  of  the  parties.  The  reason  com- 
monly assigned  for  excluding  evidence  of  character  is  that  it  is  irrelevant,  but 
there  is  another  important  administrative  reason  that  such  evidence  would 
make  trials  long  and  tedious. 

§  1026.  Necessity. 2 — Character  whenever  evidentiary  at  all  is  primary  evi- 
dence and  no  necessity  need  be  shown  to  warrant  its  introduction.  However, 
as  actual  character  is  difficult  if  not  impossible  to  show  in  evidence,^  the  law 
has  resorted  to  the  use  of  reputation  to  prove  character.  Reputation  is  a 
species  of  hearsay  evidence,  admitted  under  an  exception  to  the  hearsay  rule. 
It  is  in  connection  with  the  use  of  reputation  that  necessity  must  appear  as  is 
the  case  with  all  classes  of  hearsay.  The  necessity  for  resorting  to  reputation 
lies  partly  in  the  difficulty  in  obtaining  other  proof  and  partly  because  of 
legal  precedent  which  excludes  the  knowledge  and  opinion  of  individuals  con- 
cerning the  person  whose  character  is  under  consideration  and  evidence  of 
his  conduct,  and  this  often  when  such  evidence  might  be  of  great  value. 

Often  especially  in  criminal  cases  there  is  another  meaning  of  necessity 
as  where  there  is  an  entire  absence  of  direct  evidence  of  the  facts  alleged  as  in 
case  of  homicide  to  prove  who  was  the  aggressor. 

§  1027.  Eelevancy.'^ —  The  relevancy  of  character  to  prove  conduct  has  a 
variety  of  sources.  Among  the  more  important  of  these,  tending  to  prove 
good  conduct,  may  be  mentioned  the  force  of  habit,  religious  sanction  and  self 
respect.  That  a  person  of  good  character  has  a  decided  tendency  to  conduct 
himself  consistently  therewith  merely  from  force  of  habit  cannot  be  doubted, 
but  probably  self  respect  and  religious  sanction,  either  acting  singly  or  together, 
may  be  regarded  as  more  powerful  influences.  In  most  criminal  cases,  the 
character  of  the  accused  is  clearly  relevant  on  the  question  whether  or  not  he 
cofmmitted  the  crime  of  which  he  is  charged.  A  case  can  scarcely  be  con- 
ceived in  which  this  would  not  be  tnie,  where  the  offense  alleged  involves  a 
moral  quality.  The  habitual  regard  or  disregard  for  right  doing  as  evidenced 
by  a  person's  character  cannot  fail  to  have  its  effect  upon  his  conduct  whenever 
he  is  confronted  with  the  necessity  for  acting  in  one  direction  or  the  other. 
This  fact,  well  known  to  all  thinking  persons,  gives  to  character  its  probative 
force  or  relevancy  by  way  of  raising  an  inference  as  to  conduct. 

So  character  may  be  useful  in  cases  where  it  is  necessary  to  prove  criminal 

8.  4    Chamlierlayne,    Evidence,    §§    3268-  4.  4    Chamberlayne,    Evidence,    §§    3270- 

3269.  3272. 

8.  Er  parte  Vandiveer.  4  Cal.  App.  650,  654, 
88  Pac.  993  (1907),  per  Chipman,  P.  J. 
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intent  as  in  homicide  or  in  prosecutions  for  having  counterfeit  money  with 
intent  to  utter  it. 

§  1028.  Rule  Stated;  (Jivil  Cases.^ —  It  may  be  laid  down  as  the  modern  gen- 
eral rule  that,  in  civil  actions,  evidence  of  the  character  of  a  party  is  not  ad- 
missible for  the  purpose  of  raising  an  inference  as  to  his  conduct.* 

It  should  be  observed  that  only  as  furnishing  a  basis  for  an  inference  of 
conduct  is  evidence  of  character  excluded.  Where  character  is  relevant  for 
any  other  purpose,  it  is  admissible  in  all  cases.  For  example,  the  character 
of  the  female  for  chastity  has  been  received  in  actions  for  breach  of  promisje 
of  marriage.^  Likewise,  proof  of  a  person's  character  may  be  reh^ant  and 
admissible  for  the  purpose  of  mitigating  damages.  Thus,  where  the  plaintiff 
seeks  damages  because  of  an  injury  to  his  reputation,  the  defendant  may  show 
that  the  plaintiif' s  character  and  reputation  at  the  time  of  the  alleged  injury 
was  such  that  he  sutfered  slight  damage  or  no  damage  at  all.® 

§  1029.  [Eule  Stated] ;  Criminal  Cases.® —  In  criminal  cases,  it  is  a  well  es- 
tablished general  rule  that  the  prosecution  may  not  introduce  evidence  of  the 
character  of  the  accused  for  the  purpose  of  raising  an  inference 'that  the  latter 
is  guilty  of  the  crime  for  which  he  is  being  tried. *^'  The  rule  is  one  of  ad- 
ministrative policy.  The  source  of  it  may  be  found  in  the  principle  ( f  the  law 
of  English  speaking  people,  which  obtains  in  criminal  actions,  that  the  ac- 
cused is  presumed  to  be  innocent  until  he  is  proven  guilty.*^  It  would  clearly 
be  difficult  to  maintain  this  presumption  of  innocence  in  the  minds  of  the 
jurors  if  testimony  were  given  of  a  long  list  of  crimes  alleged  to  have  been 
committed  bv  the  accused. 

But  where  the  accused  takes  the  stand  as  a  witness  he  waives  his  right^s  in 
this  regard  and  his  character  may  be  impeached  as  that  of  any  other  witness.^* 
So  evidence  of  the  bad  character  of  a  third  person  may  be  admitted  whenever 
it  is  relevant  as  in  some  cases  of  homicide  ^^  where  the  character  of  the  de- 


5.  4  ChamlHTlayne,  Evidence,  §§  3273, 
3274. 

6.  Colburn  v.  :Marble,  106  Mass.  376,  82  N. 
E.  28,  124  Am.  St.  Rep.  55fl   (1907). 

7.  Von  Storch  v.  Griffin,  77  Pa.  St.  504 
(1875). 

8.  Wood  V.  Custer.  86  Kan.  387,  121  Pac. 
355,  38  L.  R.  A.  (X.  S.)   1176   (1912). 

9.  4  Cham»)erlayne,  Evidence,  §§  3275- 
3279.  Of  character  of  accused  in  criminal 
caseB,  Ree  not^.  Bender  ed.,  182  X.  Y.  67,  83. 

10.  State  V.  Hull,  18  R.  I.  207,  26  Atl.  191, 
20  L.  R.  A.  609   (1893). 

11.  See,  People  v.  Fitzperald,  156  X.  Y. 
253.  260,  50  X.  E.  846  (1898). 

12.  Halloway  v.  People,  181  111.  544,  54 
N.  E.  1030  (1899). 


13.  *'  On  all  doubtful  questions  as  to  who 
was  the  aggreissor,  the  violent  or  blood-thirsty 
character  of  the  deceased,  if  such  be  his  char- 
acter, enters  into  the  account.  !More  prompt 
and  decisive  measures  of  defense  are  justified 
when  the  assailant  is  of  known  violent  and 
blood-thirsty  nature."  De  Arman  v.  State, 
71  Ala.  351,  361  (1882),  per  Stone,  J.  The 
defendant  in  a  homicide  case  may  show  the 
general  reputation  of  the  deceased  as  to  being 
a  lawless  and  violent  character  but  not  spe- 
cific acts  on  the  part  of  the  deceased.  Terri- 
tory v.  Lobato.  17  X.  M.  666.  134  Pac.  222, 
L.  R.  A.  1917  A  1226  (1913).  In  an  action 
for  assault  and  batterv  where  the  defence  is 

• 

self-defence,  the  defendant  may  show  that  the 
plaintiff's  reputation  for  turbulence  and  vio- 
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ceased  may  be  shown  or  in  prosecution  for  rape  where  consent  may  appear 
through  the  bad  character  of  the  prosecutrix  for  chastity.^^ 

The  defendant  in  a  criminal  action  may  in  all  cases  give  evidence  of  his 
good  character.  ^*^  Character  being  always  relevant  in  a  criminal  case,  it  fol- 
lows that  it  is  admissible  whenever  it  is  not  excluded  by  some  reasons  of  ad- 
ministrative  policy.  In  regard  to  the  good  character  of  the  accused,  no  reason 
exists  for  exclusion  on  the  ground  of  policy,  the  situation  being  quite  different 
from  that  which  is  confronted  when  bad  character  is  sought  to  be  shown. 
When  the  accused  has  introduced  evidence  of  his  good  character,  the  protection 
thrown  around  him  by  the  rule  excluding  evidence  of  bad  character  is  neces- 
sarily withdrawn  and  the  state  may  thereupon  give  such  evidence  of  his  bad 
character  as  may  be  obtainable.^® 

The  inference  of  guilt  or  innocence  of  the  accused  is  deliberative  only  and 
only  a  slight  degree  of  probative  force  can  be  accredited  to  it.  Where  the 
prosecution  may  introduce  evidence  of  the  bad  character  of  the  accused  it  is  a 
veij  valuable  opportunity  hannful  to  the  accused. 

§  1030.  [Rule  Stated] ;  Quasi  Criminal  Cases.^^ —  Certain  actions  which  are 
conducted  as  civil  actions  and  are  commonly  spoken  of  as  being  such  are  in 
realitv  on  the  border  line  between  civil  and  criminal  actions.  Features  be- 
longing  to  both  classes  of  actions  are  to  be  found  in  them.  Frequently  the 
state  of  facts  out  of  which  the  cause  for  the  civil  action  arises  makes  tlie  de- 
fendant liable  to  criminal  prosecution  also.  It  would  seem,  upon  principle, 
that  evidence  of  the  character  of  a  party  should  be  received  in  the  majority 
of  such  cases  as  readily  as  in  criminal  cases,  for  the  same  reason  an<l  subject  to 
the  same  rules.  The  courts,  however,  have  commonly  held  that  evidence  of 
character  of  a  party  is  not  admissible  in  such  cases. 

This  rule  prevails  in  actions  for  penalties  ^®  or  where  criminal  charges  are 
made  in  civil  suits  ^^  as  in  actions  for  bastardy^''  or  conver.siuu  ^*  or  injuries 


lence  is  bad,  even  though  tliere  has  been  no 
evidence  that  it  was  good  where  the  defendant 
knows  this  reputation  as  this  may  weU  jus- 
tify him  in  thinking  that  he  is  in  danger. 
Davenport  v.  SiJvey,  265  Mo.  o43,  178  S.  W. 
16S,  L.  H.  A.  1916  A  1240  (1915). 

14.  People  v  Gray,  251  111.  431,  96  X.  E. 
268    (1911)       • 

15.  People  V.  Hinksroan,  192  X.  Y.  421,  85 
X  E.  676  (1908).  Previous  good  character 
is  not  a  defence  to  a  charge  of  crime  hut 
may  have  weight  where  the  evidence  is  con- 
flicting. State  V.  McGuire.  84  Conn.  470.  80 
Atl.  761,  38  L.  R.  A.  (X.  R.)  1045  (1911). 
Propriety  of  good  character  of  accused,  see 
note.  Bender  ed.,  43  X.  Y.  6.  Of  good  *'har- 
flcter  in  criminal  cases,  see  note.  Bender  ed.* 
33  N.  Y.  611.    Of  good  character,  see  note, 


Bender  ed.,  179  X.  Y.  316.  .326.  Character  of 
accused  as  defense  in  homicide,  see  note,  Ben- 
der ed.;  189  X.  Y.  409,  422. 

16.  Com.  V.  Maddocks,  207  Mass.  152,  93 
X.  E.  253  (1910). 

Veracity  distinguished  from  Peaeefnlness. 
—  The  fact  that  a  defendant  in  a  criminal 
case  offers  evidence  of  his  good  character  for 
truth  and  veracity  does  not  deprive  him  of 
his  presumption  of  good  character  for  peaee 
and  quietnepR  as  the  two  are  to  be  distin- 
guished. Durham  v.  State,  128  Tenn.  636.  163 
S.  W.  447,  51  L.  F.  A.   (X.  S.)   180  (1913). 

17.  4  Chamberlayne,  Evidence,  §§  3280- 
3285. 

18.  Hall  v.  Brown.  30  Conn.  551    (1862). 

19.  Contra.  Hein  v.  Poldrige.  78  Minn.  468, 
81  N.  W.  522   (1900)    (seduction).     Evidence 
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to  the  person  as  assault  and  battery  ^^  though  it  is  often  admitted  in  actions 
for  slander.^^  In  eases  where  immoral  conduct  not  amounting  to  a  crime  is 
charged  the  evidence  is  commonly  excluded.^** 

§  1031.  [Rule  Stated];  AdministratiYe  Details.^^^— The  judge  presiding  at 
the  trial,  in  his  administrative  capacity,  must  avoid  an  improper  presentation 
of  character  evidence  to  the  jury  by  observing  certain  well-settled  rules  limit- 
ing the  use  of  such  evidence  and  keeping  it  within  the  logical  bounds  of  rel- 
evancy. The  proof  of  character  received  must  be  with  reference  to  a  trait 
which  logically  has  some  probative  weight  in  assisting  to  reach  a  conclusion 
on  the  question  at  issue.  In  other  words,  the  trait  of  character  proved  must 
be  the  same  as  that  involved  in  the  commission  of  the  oifense  charged.  !None 
but  qualified  witnesses  must  be  allowed  to  testify.  A  witness  must  have  been 
in  a  position  to  learn  the  reputation  of  the  person  in  question  during  the  period 
covered  by  the  inquiry,  which  must  be  limited  to  a  time  prior  to  the  date  when 
the  alleged  offense  involved  in  the  action  may  reasonably  be  regarded  as  affect- 
ing such  reputation. 


§  1032.  [Enle  Stated];  Phyucal  or  Mental  Iiiipairment^®— A  condition  of 
physical  or  mental  impairment  is  to  be  distinguished  from  a  trait  of  character. 


of  a  reputation  for  good  character  is  not  ad- 
missible according  to  the  weight  of  the  au- 
thorities even  to  rebut  a  charge  of  fraud. 
Oreat  Western  Life  Ins.  Co.  v.  Sparks,  38 
Okla.  395,  132  Pac.  1092,  49  L.  R.  A.  fN.  S.) 
724  (1913)  ;  Wilson  Lumber  Co.  v.  Atkinson, 
162  N.  C.  298,  78  S.  E.  212,  49  L.  R.  A.  (N. 
S.)  733  (1913).  Evidence  of  character  for 
honesty  may  be  admitted  in  defence  of  a  civil 
action  quasi  criminal  in  nature  for  seUing 
bad  meat  as  this  involves  moral  turpitude. 
He  Weese  v.  People,  61  Colo.  140,  156  Pac. 
594,  L.  R  A.  1916  R  326  (1916),  citing  text. 
In  disbarment  proceedinirs  though  civil  in  na- 
ture the  defendant  may  put  in  evidence  of  his 
good  character  T.enihan  v.  Commonwealth, 
165  Ky.  93,  176  S.  W.  948,  L  R  A.  1917  B. 
1132  (l^lo).  Where  in  an  action  on  an  in- 
surance policy  t.  •  deceased  is  charged  with 
fraud  evidence  of  his  reputation  for  integrrity 
and  truth  is  admissible  as  he  is  dead  and  the 
jury  cannot  pass  ufion  hia  credibility  by  ob- 
serving his  appearance  on  the  stand.  Ras- 
musson  v.  Vorth  Coast  Fire  Ins.  Co.,  83 
Wash.  569,  145  Pac  610,  L.  R.  A.  1915  C  1179 
(1915). 

aO.  Low  V.  Mitchell.  18  Me.  372   (1841). 

81.  Wright  V.  McKee.  37  Vt.  161   (864). 

ta.  Givens  v.  Bradlev,  3  Bibb.  (Kv.)  192, 
6  Am.  Dec.  646   (181S)  ;  Xoonan  v.  Luther, 


206  X.  Y.  105,  99  N.  E.  178  (1912) ;  Smith- 
wick  V.  Ward,  62  N.  C.  (7  Jones'  L.)  64,  75 
Am.  Dec.  453  (1859).  See  also,  Denton  v 
Ordwav,  108  Iowa  487,  79  X.  W.  271  (1899). 

S8.  Sheehey  v.  Cokley,  43  Iowa  183.  186, 
22  Am.  Rep.  236  (1876),  per  Day.  J. 
Contra:  Hallowell  y.  Guntle,  82  Ind.  554 
(1882)  ;  Stone  v.  Varney,  7  Mete.  86  (1843) : 
Com.  V.  Snelling.  15  Pick.  331  (1834);  Fin- 
ley  V.  Widner,  112  Mich.  230,  70  X.  W.  483 
(1897).  In  an  action  for  libel  where  there 
is  a  plea  of  justification,  it  is  error  to  allow 
the  plaintiff,  in  his  case-in -chief,  to  introduce 
evidence  of  his  good  character.  Blakeslee  v. 
Hughes,  60  Ohio  St.  490.  34  X.  E.  793  (1893). 

84.  Lamagdelaine  v.  Tremblay,  162  Mass*. 
3.39,  341,  39  X.  E.  38  (1804).  A  defendant 
in  an  indictment  for  adulterv  mav  show  that 
the  woman  with  whom  he  is  charged  with 
committing  adultery  was  a  woman  of  good 
character  and  reputation.  Olover  v.  State. 
15  Oa.  App.  44.  82  S.  E.  602.  In  a  complaint 
for  non-support  the  wife's  adultery  cannot  be 
proved  by  evidence  of  the  wife's  liad  reputa- 
tion for  chastity  coupled  with  evidence  of 
frequent  opportunity  for  adulterv.  I^nd  v. 
State,  71  Fla.  270,  71  So.  279,  L."  R.  A.  1916 
E  760  (1916) 

S5.  4  Chamber  la  yne.  Evidence,  §  3286. 

96.  4  Chamberlayne,  Eridence,  §  3287. 
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The  former  is  more  easy  of  proof  by  direct  evidence  than  the  latter,  making 
recourse  to  composite  hearsay  unnecessary.  Consequently,  it  has  become  a 
well  established  principle  that  general  reputation  in  the  neighborhood  is  not 
admissible  to  prove  what  the  physical  or  mental  condition  of  a  person  was  at 
a  particular  tiine.  Thus  the  state  of  a  person's  bodily  health  ^^  or  his  mental 
condition  with  respect  to  sanity  ^®  cannot  be  proved  by  evidence  of  reputation  as 
to  those  matters. 

§  10S3.  [Rule  Stated] ;  Trait  must  be  Belevant.2<» —  It  is  a  rule  well  enforced 
by  reason  and  sanctioned  by  authority  that  character  evidence,  introduced  for 
the  purpose  of  laying  a  basis  for  an  inference  as  to  conduct,  must  be  limited  to 
proof  of  ^he  existence  of  the  particular  ti-ait  or  group  of  traits  involved  in  the 
doing  of  an  act  like  the  one  which  is  the  subject  of  the  investigation  in  which 
the  evidence  is  offered. ^^  This  is  for  fhe  obvious  reason  that  proof  of  the 
possession  or  non-possession,  by  the  person  whose  conduct  is  sought  to  be 
proved,  of  some  other  trait  does  not  tend  to  enlighten  a  reasoning  mind  as  to 
the  probabilities  of  the  conduct  of  that  person.'^  Such  proof  is  irrelevant. 
For  instance,  that  a  man  possesses  a  good  character  for  loyalty  to  his  sovereign 
is  of  no  avail  to  him  when  on  trial  for  murder. ^^ 

Following  this  rule  in  prosecutions  for  adultery  the  character  of  the  person 
for  chastitv  is  admissible,^*''  in  arson  cases  his  character  for  houestv,-*^  in  as- 
sault  bis  character  as  a  peacable  citizen,^^  while  in  burglary  he  may  not  show 
that  his  work  as  a  former  policeman  ha<l  been  satisfactory.'^'^  In  a  prosecution 
for  carrying  concealed  weapons  his  character  as  a  peacable  citizen  is  relevant,^^ 

27.  MofiRer  v.   Mosser's  Ex'r,   32   Ala.   551  31.  *'  It  has  never  been  the  practice  in  this 

(185S) ;  Home  Circle  Society  v.  Shelton  (Tex.  State  to  permit  a  witness,  in  support  of  his 

Civ.  App    11)04),  81  S.  W.  84.  eharactier  for  veracity,  to  prove  that  he  has 

L  Biddle  V.  Jenkins,  61  Neb.  400,  85  X.  been  honest  in  hiH  dealingM,  or  moral  and  free 


W.  392  (1001 ).     "  Public  opinion  declared  Co-  from  vice.     It  does  not  follow  that  liecause  a 

pernicus   a   fool,   when   he   promulgated    the  man  deals  honestly,  and  is  otherwifie  moral, 

planetary'  system;  and  Columbus  a  fool  when  he  is  therefore  truthful.     Nor  is  it  believed 

he  announced   the   sublime   idea   of   a   New  that  because  a  man   is  not  fair,  or  is  im- 

World.     Hazardous  in  the  extreme  would  it  moral,  he  is  therefore  untruthful."    Tedens  v. 

be  to  the  rights  of  the  parties  under  the  law,  Schumers,  112  HI.  263,  267    (1884),  per  Mr. 

if  they  were  allowed  to  depend  upon  the  opin-  Justice  Walker. 

ion  of  a  neighborhood  of  the  sanity  of  indi-  82.  Trial  of  Capt.  Wm.  Kidd,  14  How.  St. 

viduals."     Foster  v.  Brooks,  6  Oa.  287,  292  Tr.  12.3,  146  (1701). 

(1849),  per  Nisbet,  J.  38.  State  v.  Donovan,  61  Iowa  278,  16  N. 

S9.  4    Chamberlayne,    Evidence,  §§    3288:  W.  1.30  (1883)  ;  Com.  v.  Gray,  120  Mass.  474, 

3306.  37  Am.  Rep.  378  (1880). 

SO.  **  In  all  criminal  prosecutions,  whether  84.  See  State  v.  Emery,  59  Vt.  84„  7  Atl. 

for  a  felony,  or  for  a  misdemeanor,  the  pre-  129  (1886). 

vjous  good  character  of  the  accused,  having  86.  State  v.  Schleagel,  50  Kan.  325,  31  Pac 

reference  and  analogy  to  the  subject  of  the  1105    (1S93);    State   v.    Dalton,   27   Mo.    13 

prosecution,  is  competent  and  relevant  as  orig-  ( 1858) . 

inal  testimony."    Kilgore  v.  State,  74  Ala.  1,  86.  State  v.  Coates,  22  Wash.  601,  61  Pac. 

7   (1883),  per  Brickell,  C.  J.    To  same  effect  726  (1900). 

f^ce   Cnited  States  v.  Wilson,   176  Fed.  806  87.  Lann  v.  State.  25  Tex.  App.  495,  8  S. 

(1910).  W.  650,  8  Am.  St.  Hep  445  (18SS). 
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and  in  actions  for  fraud  his  character  for  honesty,'*  and  in  hotnicide  eases  his 
peaceableness,^^  while  in  illegal  liquor  cases  he  may  not  show  his  reputation 
as  a  peaceful  citizen.**^ 

In  cases  of  attacks  on  women  the  chastity  of  the  female  is  often  relevant " 
and  in  infanticide  cases  the  humane  disposition  of  the  accused,*-  in  larceny  his 
reputation  for  honesty,*'  while  in  libel  cases  the  reputation  of  the  accused 
for  veracity  is  not  relevant.**  In  perjury  cases  reputation  for  truth  is  ad- 
missible *^  and  in  rape  cases  his  reputation  for  chastity,  *^  in  prosecutions  for 
receiving  stolen  goods  his  reputation  for  honesty,*^  and  in  seduction  his  repu- 
tation for  virtue.*^ 

§  1034.  Inferences  Other  Than  Conduct;  Independent  Belevancy.*^ — The  re- 
strictions and  limitations  to  the  use  of  character  evidence  which  have  been  dis- 
cussed in  the  preceding  sections  of  this  chapter  apply  only  where  the  proof 
of  character  is  offered  as  a  basis  for  an  inference  as  to  conduct.  Whenever 
character  is  relevant  as  a  basis  for  any  other  inference,  it  is  admissible  with- 
out restriction.  Character  may  be  an  issue  in  the  case.  Under  such  circum- 
stances, the  method  of  making  the  proof  is,  in  some  instances,  the  same  as  when 
character  is  used  in  its  evidentiary  capacity ;  but,  aside  from  that,  this  use  of 
character  has  no  connection  with  the  law  of  evidence. 

§  1035.  [Inferences  Other  Than  Conduct] ;  Character  a  Constituent  Faet.^— 
In  actions  of  breach  of  promise  to  marry  specific  acts  of  unchastity  on  the 
part  of  the  plaintiff  are  relevant  as  a  complete  defence*  to  the  action  **  and  it  is 


38.  state  v.  Dexter,  115  Towa  678.  87  N. 
W.  417  (1*^01)  (ohtainins;  goods  under  false 
pretenses ) . 

39.  People  v.  Bezy,  67  Cal.  223,  7  Pac.  643 
(188.5):  People  v.  Stewart,  28  Cal.  395 
(1860);  Kahlenl)eck  v.  State,  110  Ind.  118, 
21  X.  E.  460  (1888):  Walker  v  State,  102 
Ind.  .^02,  1  X.  K  856  (188.5)  ;  Basye  v.  State, 
45  Xebr.  261,  63  X  W  811  (1895)  :  Gandolfo 
V.  State,  11  Ohio  St.  114  (1860). 

40.  Baehner  v.  State.  25  Ind.  App.  597,.  58 
X.  K.  741   (1900). 

41.  Com.  V.  Kendall.  113  Mass.  210.  18  Am. 
Rep   469  (1873). 

42.  State  v.  Cunninfrham,  111  Iowa  233,  82 
N.  W.  775  (1900). 

43.  People  v.  C'lirisman,  135  Cal.  282,  67 
Pac.  136  (1901);  Long  v.  State.  11  Via.  295 
(1867)  :  State  v.  Bloom,  68  Ind.  54.  .S4  Am. 
Rep.  247  (1879)  :  People  v.  Ryder,  151  Mich. 
187,  114  X.  \V.  1021,  14  Del.  Leg.  X.  912 
(1908). 

44.  State  v.  Heacock,  106  Iowa  191,  76  N. 
W.  654  (1898). 


45.  State  v.  Kinley,  43  Iowa  294  (1876); 
Edgington  v.  U.  S..  164  U.  S.  361,  17  S.  Ct. 
72,  41  L.  ed.  467  (1896). 

46.  State  v  Snover,  63  N.  J.  L.  382.  43 
Atl.  1059  (1899):  State  v.  Wolf,  112  Iowa 
4.58,  84  X.  W.  536  (1900). 

47.  Hey  v.  Com..  32  Grat.  (Va.)  946,  34 
Am.  Rep.  799   (1879). 

Possessing  Counterfeit  Money. — "When  a 
man  ia  arrested  with  counterfeit  money  in 
his  possession,  ...  he  may  relie%'e  the  charge 
thus  placed  upon  him  hy  proof  of  former 
character,  showing  that  he  would  not  be  likely 
to  he  engaged  in  that  class  of  business." 
United  States  v  Kenneally.  26  Fed  Cas  No. 
15.522.  5  Biss.  122  (1870).  per  Blodgett.  J. 

48.  State  v.  Curran.  51  Towa  112,  49  K.  W. 
1006   (1879). 

49.  4  Chamberlayne.  Evidence,  §  3307. 

50.  4  Chamberlayne,  Evidence,  §  3308. 

51.  McKane  v.  Howard,  202  K.  Y.  181,  95 
X.  E.  642,  25  Am.  &  E:ng.  Ann.  Cas,  960 
(1911). 
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also  compe^nt  to  show  her  general  bad  character  ^^  which  m^j  be  rebutted  by 
proof  of  general  good  character .^^^  « 

Under  prosecutions  for  seduction  where  the  statute  provides  that  the  female 
must  have  been  of  previous  chaste  character  specific  acts  of  lewdness  may  be 
shown  ^^  but  general  bad  reputation  for  chastity  is  not  competent  ^  while  if 
the  statute  requires  that  she  must  be  of  good  repute  specific  acts  are  not 
relevant  while  general  reputation  may  be  shown.^* 

In  some  cases  the  reputation  of  the  parties  must  be  determined  before  dam- 
ages can  be  fixed  as  in  actions  for  breach  of  promise  of  marriage  ^^  or  malicious 
prosecution  ^^  or  seduction  ^®  or  slander.^® 

§  1036.  [Inferences  Other  Than  Conduct];  Character  a  Probative  Fact.^^ — 

The  character  of  a  person  may  be  evidentiary  in  connection  with  its  effect 
upon  the  belief  or  knowledge  of  another  person.  It  may  also  throw  some  light 
on  the  intent  or  motive  with  which  an  act  was  done. 

For  example  in  negligence  cases  the  knowledge  of  the  employer  of  the  in- 
c(»npetency  of  the  agent  may  be  shown  by  evidence  of  his  reputation  for  in- 
competency ®^  and  in  homicide  cases  the  reputation  of  the  deceased  for  turbu- 
lence is  competent  to  show  the  fear  of  the  accused^*  and  reputation  may  be 
shown  to  prove  good  faith  of  the  defejidant  in  proceedings  for  naalicious  prose- 
cution  ®'*  and  it  may  be  competent  to  show  motive  or  intent.*** 

§  1037.  Proof  of  Character;  '^Reputation  is  Character.'*®® — Notwithstanding 
the  undoubted  probative  value  of  evidence  of  particular  acts  and  the  knowledge 
and  opinion  of  individuals  in  arriving  at  a  just  estimate  of  a  person's  char- 
acter,  it  is  the  almost  universal  rule  that  character  must  be  proved  by  evidence 


52.  McCarty  v.  Coffin,  157  Mass.  478,  32 
X.  E.  649  (1892). 

55.  See  ^IcKane  v.  Howard,  202  N.  Y.  181, 
95  N.  E.  642,  25  Am.  &  Eng.  Ann.  Cas.  960 
(1911). 

54.  State  v.  Prizer,  49  Iowa  531,  31  Am. 
Rep-  155  (1878);  People  v.  Kenyon,  5  Par- 
ker's Cr.  Rep.  254  (1862)  ;  afflrmed  26  N.  Y. 
203,  84  Am.  Dec.  177   (1863). 

65.  Statfe  V.  Reinheimer,  109  Iowa  624,  80 
N.  W.  669  (1899)  ;  State  v.  Prizer,  49  Iowa 
631,  31  Am.  Rep.  155  (1878). 

56.  State  v.  Atterbury,  59  Kan.  237,  52 
Pac.  451  0898) ;  State  v.  Bryan,  34  Kan.  63, 
8  Pac.  260  (1885) ;  RusfteH  v.  State,  77  Neb. 
519,  110  N.  W.  380  (1906);  Foley  v.  State, 
59  N.  J.  L.  1,  .35  Atl.  105  (1896)  ;  Bowers  v. 
State,  29  Oliio  St.  542  (1876). 

57.  Burnett  v.  Simpkins,  24  111.  264 
(I860)  ;  Denslow  v.  Van  Horn,  16  Iowa  476 
(1864) ;  McGregor  v.  McArthur,  6  U.  C.  C. 
P.  493  (1856). 


58.  O'Brien  v.  Frazier,  47  N.  J.  L.  ^9,  1 
Atl.  465,  54  Am.  Rep.  170  (1885). 

59.  Stewart  v.  Smith,  92  Wis.  76,  65  N.  W. 
736(1896)    ( specif c  acts  admissible). 

60.  Lydiard  v.  News  Co.,  110  ^Minn.  140, 
124  N.  W.  985,  19  Am.  &  Eng.  Ann.  Cas.  985 
(1910). 

61.  4  Chamberlayne,  Evidence,  §  3309. 

62.  Cooney  v.  Commonwealth  Ave.  St.  Ry. 
Co.,  196  Mass.  11,  81  N.  E.  905   (1907). 

63.  Abbott  V.  People,  86  N.  Y.  460  (1881). 

64.  Mclntire  v.  Levering,  148  Mass.  546, 
20  N.  E.  191,  2  L.  R.  A.  517,  12  Am.  St.  Rep. 
594  (1889). 

65.  Kee  v.  State,  28  Ark.  165  (1873); 
Davis  V.  3tate,  10  Ga.  101  (1851).  See  also 
State  V.  Jones,  14  Mo.  App.  595  (1883)  ;  Peo- 
ple V.  Gleason,  1  Nev.  173  (1865) ;  Hogan  v. 
State,  36  Wis.  226  (1874). 

66.  4  Chamberlayne,  Evidence,  §§  33 10- 
3314. 
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of  Teputation,^*^  which  is  a  fonu  of  hearsay  and  may  be  appropriately  desig- 
nated as  eompoBite  hearsay,  ^r  a  community  expression  of  opinion  in  wliic. 
the  individual  voices  blend  and  are  indistinguishable.  The  use  of  reputation 
for  this  purpose  is  justified  on  the  ground  of  necessity,  other  evidence  noi 
being  available,  as  most  jurisdictions  for  reasons  of  administrative  policy  ex- 
clude evidence  of  particular  acts  and  personal  opinions. 

The  rule  that  character  must  be  shown  by  proof  of  reputation  is  universal  *"" 
except  where  the  witness  is  impeached  where  proof  of  a  prior  conviction  of  a 
crime  may  also  be  shown.  As  one  who  leads  an  exemplary  life  is  seldom 
the  subject  of  comment  as  to  his  conduct  evidence  of  reputation  may  often  be 
negative  in  character  and  a  witness  who  had  been  in  a  position  to  hear  any- 
thing said  may  testify  that  he  never  heard  any  discussion  concerning  the  mat- 
ter^** but  this  negative  evidence  is  limited  to  evidence  of  good. character.^" 
The  reputation  must  be  general  in  character  "^  and  be  more  than  mere  rumors,^^ 
though  rumors  may  be  inquired  about  in  cross-examination.^^ 

§  1038.  [Proof  of  Character] ;  What  Witnesses  are  Qualified;  Adequate  Knowl- 
edge.^*—  Before  a  witness  can  testify  as  to  the  reputation  of  a  person  he  must 
have  adequate  knowledge  in  regard  thereto.**  His  personal  opinion  concern- 
ing it  is  inadmissible.^^  The  circumstances  of  each  case  must  control  the 
determination  of  these  questions  to  a  great  extent.  The  decisions  indicate  that 
it  is  lHr<>:ely  a  matter  for  administrative  discretion. ^'^     Although  residence  by 


67.  Hunneman  v.  Phelps,  199  Ma88.  15,  85 
N.  E.  169   ri908). 

68.  SUte  V.  Coates,  22  Wash.  601,  61  Pac. 
726  (1900);  People  v.  Haydoii  (Cal.  App. 
1912),  123  Par.  1102;  Basye  v.  State,  45  Nebr. 
261,  63  N.  \i'.  811   (1895). 

68.  Hallowell  v.  Guntle.  82  Ind.  554  (1882). 
iSee  Davis  v.  Foster,  68  Tnd.  2.38  (18T9)  ;  Na- 
tional Bank  v.  Scriven,  63  Hun  (N.  Y.)  375, 
18  N.  Y.  Suppl.  277,  44  N.  Y.  St.  Rep.  331 
(1892). 

70.  See  Lenox  v.  Fuller,  39  Mich.  268 
ri878). 

71.  Vickerg  v.  People,  31  Colo.  491,  73  Pac. 
845  (1903). 

78.  Powers  v.  Presgroves,  38  Miss.  227 
(1859). 

78.  "  It  is  certainly  competent  on  cross- 
examination  of  a  witness  who  testified  as  to 
defendant's  good  moral  character  to  ask 
whether  there  have  not  been  rumors  or  re- 
ports in  the  community  as  to  his  bad  charac- 
t^  with  reference  to  particular  transactions." 
State  V.  Kimes,  152  Iowa  240,  249,  132  N.  W. 
180  (1911),  per  McClain,  J. 

Praetioal  SuflrS^itioni. —  There  is  only  one 
proper  way  to  put  in  evidence  of  reputation 


for  veracity.  The  witness  should  be  first 
introduced  by  showing  through  his  residence 
or  business  relationship  his  opportunities  for 
knowing  about  the  person  to  be  impeached 
and  then  he  should  be  asked  whether  he  knows 
what  the  reputation  for  truth  and  veracity  of 
the  party  in  question  is.  If  his  answer  to 
this  is  in  the  affirmative  he  ■  may  then  be 
asked  what  this  reputation  is. 

74.  4  Chamberlayne,  Evidence,  §§  3315- 
3317. 

75.  Campbell  v.  Bannister,  79  Ky.  205,  2 
Ky.  L.  Rep.  72  (abstract)  (1880);  R.  v. 
Rowton,  10  Cox  Cr.  C.  25,  11  Jur.  (N.  S.) 
325,  L.  &  C.  520,  34  L.  J.  M.  C.  57,  11  L.  T. 
Rep.  (N.  S.)  745,  13  Wkly.  Rep.  436  (1865). 
"  Adequate  knowledge  of  the  prevailing  opin- 
ion on  the  subject  is  a  prerequisite  to  the 
admissibility  of  such  evidence."  Allison's 
Exec.  V.  Wood,  104  Va.  765,  771,  52  S.  E. 
559,  7  Am.  &  Eng.  Ann.  Cas.  721  (1906),  per 
Whittle,  J. 

76.  State  v.  Thoemke,  11  \  ^  ^86,  92  N. 
W.'  480  (1903)  ;  Holsey  v.  Stat' .  'lA  Tex.  App. 
36,5  S.  W.  523  (1887). 

77.  Hadjo  v.  Oooden,  13  Ala.  718  (1848) 
X  witness  lived  twelve  miles  away,  but  stated 
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the  character  witness  in  the  vicinity  where  the  reputation  in  question  obtains 
is  commonly  spdcen  of  as  being  essential,  it  is  simply  a  convenient  term  in- 
dicating more  or  less  continued  presence  in  the  vicinity.  It  is  the  means 
and  extent  of  the  knowledge  of  the  witness  irrespective  of  residence  which  is 
logically  controlling.^^  That  the  witness  should  be  acquadnted  personally 
with  the  one  whose  character  is  under  consideration  is  not  logically  essential 
It  is  not  necessary  that  he  should  have  beard  the  majority  of  the  members  of 
the  community  express  themselves  in  reference  to  the  matter.'* 

Cross-examination  may  freely  examine  into  the  extent  and  sources  of  knowl- 
edge ^^*  and  the  appellate  court  may  reverse  where  a  witness  has  not  suiUcient 
knowledge.®^ 

§  1039.  [Proof,  of  Character] ;  Knowledge  of  the  Commnnity.^^ —  The  com- 
munity or  neighborhood  in  which  an  admissible  reputation  may  exist  must  be 
one  in  which  the  person  in  question  is  well  known. 

It  used  to  be  said  that  this  was  the  community  where  he  resided  ^'  but  in 
modem  times  a  man  may  be  less  known  where  he  lives  than  in  the  neighbor* 
ing  city  where  he  works  and  it  seems  a  better  rule  that  his  reputation  where 
he  is  best  known  should  be  used.^  The  ^'  community  "  means  a  place  of  such 
size  as  to  make  possible  the  growth  of  an  unbiased  reputation  ^^  and  his  repu- 
tation at  the  place  of  trial  is  of  no  moment  as  such.^^  Eeputation  at  his 
former  residence  may  be  introduced  where  he  has  lived  in  his  present  abode 
but  a  short  time.*'  •  Cross-examination  may  properly  be  concerned  with  the 
size  and  character  of  the  community,  the  length  of  time  he  has  spent  there  and 
the  opportunity  of  the  community  for  knowing  the  character  of  the  person  in 
question. 


that  he  knew  the  reputation  of  the  person  in 
question  in  the  latter's  neighborhood.  Com- 
petent) ;  State  v.  McLaughlin,  149  Mo.  19,  50 
S.  W.  315  (1899)  (witness  resided  in  a  town 
^ve  miles  from  person  in  question.  Compe- 
tent) ;  People  v.  Seldner,  62  App.  Div.  (N.  Y.) 
357.  71  N.  Y.  SfippL  35  (1901)  (witness 
knew  ]>Rrtv  for  fifteen  years,  knew  a  great 

ma '*i>]^'  who  krtew  him  and  had  conversed 

with  thi'iii  concerning  him.  Competent) ; 
Com.  V.  Wilson,  44  Pa.  Super.  Ct.  183  (1910) 
(witness  had  seen  party  only  a  few  hours 
each  year  when  on  annual  vacation  visits  aad 
did  not  know  any  people  who  knew  him.  In- 
competent ) . 

78.  State  v.  Cunningham,  130  La.  740,  58 
So.  558,  559  (1912). 

79.  Rohinson  v.  State,  16  FU.  835  (1878) ; 
Cunningham  v.  Underwood,  116  Fed.  803,  53 
C.  C.  A.  99  (1902).  *'If  the  witness  has 
heard  enough  to  enable  him  to  say  that  he 
thinks  he  knows  the  prevailing  opinion  enter- 


tained of  him  [person  inquired  about]  by 
his  acquaintances,  he  is  competent  to  speak, 
subject  to  cross-examination,  as  to  sources, 
extent,  and  correctness  of  his  information." 
Cunningham  v.  Underwood,  116  Fed.  803,  811, 
53  C.  C.  A.  99  (1902).  per  Lurton,  J. 

80.  State  v.  Holly,  155  N.  C.  485  (1911). 

81.  Moore  v.  Dozier,  128  Oa.  90,  57  S.  £. 
110  (1907). 

88.  4  Chamberlayne,  Evidence,  §§  3318- 
3326. 

88.  Younger  v.  State,  80  Neb.  201,  114  N. 
W.  170  (1907). 

84.  State  v.  Henderson,  29  W.  Va.  147,  168, 
1  S.  E.  225  (1886),  per  Johnson,  Pres. 

85.  Thomas  v.  People,  67  N.  Y.  218,  224 
(1876),  in  state  prison. 

86.  Fry  v.  State,  96  Tenn.  467,  35  S.  W. 
883    (1895). 

87.  Pape  v.  Wright,  116  Ind.  502,  510,  19 
N.  E.  459  (1888). 
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Evidence  of  good  reputation  can  be  rebutted  only  by  evidence  of  bad  reputa- 
tion.    Evidence  of  specific  acts  of  misconduct  is  inadmissible  for  that  pur- 


88 


pose. 

The  trial  judge  is  properly  allowed  a  wide  discretion  in  various  details  relat- 
ing to  the  use  of  character  and  unless  this  discretion  has  been  abused  it  will  not 
be  reversed  on  appeal.***^  He  may  for  example  limit  the  number  of  the  wit- 
nesses^^ or  exclude  them  entirely  if  the  character  is  admitted  by  the  other 
side.®^ 

§  1040*  [Proof  of  Character] ;  Kemoteness  in  Time.^ —  It  has  been  sometimes 

judicially  intimated  that  the  remoteness  of  the  time  when  the  reputation  of 
which  proof  is  offered  existed  should  not  be  considered  as  affecting  the  ad- 
missibilitv  of  the  evidence,  but  that  it  should  be  received  in  all  cases  and  the 
jury  allowed  to  give  it  whatever  weight  seems  proper.*^  However,  that  the 
trial  judge  may  in  the  exercise  of  his  administrative  function  exclude  evidence 
of  a  reputation  which  existed  at  a  remote  date  seems  reasonably  clear  upon 
authority. **'*  This  view  is  logically  correct  as  otherwise  the  time  of  the  court 
might  often  be  occupied  in  considering  almost,  if  not  quite,  worthless  testimony. 


§  1041.  [Proof  of  Character];  Absence  of  Controlling  Kotive  to  Kiarepre- 

aent.®^ —  Xo  render  evidence  of  a  pei-sou's  reputation  in  a  given  community 
admissible,  there  should  exist  in  that  community  no  motive  or  cause  to  build 
up  an  apparent  reputation  because  of  prejudice  or  partisanship.  In  order  that 
this  result  may  be  obtained  the  reputation  which  is  received  in  evidence  for 
the  consideration  of  the  jury  must  be  one  that  was  acquired  by  the  person  in 
question  before  the  proceedings  in  which  the  reputation  is  sought  to  be  used 
could  have  influenced  it  in  any  way,  that  is,  the  reputation  must  have  been 
established  ante  litem  motamJ^^ 

An  exception  to  the  rule  herein  stated  is  commondly  recognized  in  the  case 
of  a  witness.  Where  the  person  whose  reputation  is  sought  to  be  shown  is  a 
witness,  his  reputation  for  truth  and  veracity  may  be  shown  down  to  the 
moment  of  testifying.^^  As  the  object  of  the  rule  excluding  evidence  of  a 
reputation  formed  post  litem  motam  is  to  avoid  having  the  reputation  colored 
or  affected  in  any  way  as  a  result  of  the  alleged  existence  of  the  facts  upon 


88.  BuUock  V.  State,  65  N.  J.  L.  557,  47 
Atl.  7S8,  86  Am.  St.  Rep.  668  (1900).  See 
People  V.  Nunley,  142  Cal.  441,  76  Pac.  45 
(1904). 

89.  State  v.  Potts,  88  Iowa  656,  43  N.  W. 
534.  5  L.  R.  A.  814  (1880). 

90.  State  v.  Albanes  (Me.  1912),  83  Atl. 
548. 

91.  "Beard  v.  State.  44  Tex.  Cr.  App.  402, 
71  S.  \V.  960  (1903). 

98.  4  Chamberlayne.  Evidei^ce,  §  3327. 

9S.  SUte   V.    Lanier,    79   N.    C.   622,    623 


( 1878) .    See  also  Jones  v.  State,  104  Ala.  80, 
16  So.  135  (1893). 

94.  State  ▼.  Barr,  11  Wash.  481,  492,  39 
Pac.  1080,  48  Am.  St.  Hep.  890,  29  L.  R.  A. 
154   (1895),  per  Hoyt,  C.  J. 

95.  4  Chamberlayne,  Evidence.  §§  3329-1 
3330. 

96.  State  v.  Johnson,  60  X.  C.  (Winston's 
L.)    151,  152   (1863),  per  Battle,  J. 

97.  Smith  ▼.  Hine,  179  P&.  St  203,  36  AtL 
222  (1897). 
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which  the  liability  of  the  defendant,  in  the  action  in  which  the  reputation  is 
sought  to  be  used,  is  founded,****  it  must  be  that  the  lis  mota,  using  the  term  in 
its  broad  ^jeii^e,  is  initiated  at  the  moment  when  those  facts  become  known  to 
the  public,  as  at  that  moment  discussion  logically  may  be  assumed  to  com- 
mence and  the  reputations  of  the  various  persons  connected  with  the  transac- 
tion to  undergo  change.'^^ 


§  1042.  [Proof  of  Character] ;  Animals.^ —  Common  experience  indicates  that 
an  animal  will  act  even  more  consistently  in  harmony  with  its  disposition 
or  character  than  will  one  of  the  human  race.  This  being  the  case,  it  follows 
that  evidence  of  an  animaFs  character  in  respect  to  a  particular  trait  is  of 
material  assistance  in  determining  how  the  animal  conducted  itself  on  a 
certain  occasion.  It  would  seem,  therefore,  that  evidence  of  an  animal's  char- 
acter, or  what  might  more  properly  be  called  its  disposition,  should  be  received 
in  all  cases  where  the  animal's  conduct  on  a  given  occasion  is  in  question.^ 

§  1043.  [Proof  of  Character];  Probative  Force;  Reputation.^ — In  theory,  the 
probative  force  of  the  general  reputation  of  a  person  in  a  community  where 
he  is  well  known  as  evidence  of  his  character  lies  in  the  following  more  or  less 
generally  accepted  ideas:  that,  under  ordinary  conditions,  a  person  cannot 
conceal  his  real  self  from  those  with  whom  he  frequently  associates,  that  the 
character  of  one's  associates  is  a  natural  and  most  interesting  topic  of  con- 
versation making  inevitable  an  intelligent  and  generally  imprejudiced  dis- 
cussion of  the  character  of  each  member  of  a  communitv  bv  the  other  members, 
resulting  in  a  crystallized  general  expression  which  sums  up  the  moral  worth 
of  £ach  individual  in  the  communitv. 

The  test  is  often  unreliable  as  the  reputation  of  an  individual  may  suifer 
from  isolated  imprudent  acts  or  from  false  rumors  while  another  more  discreet 
may  conceal  his  true  character  from  the  community.  Furthermore  modern 
city  life  ha9  rendered  all  more  ignorant  as  to  the  character  of  their  neighbors 
than  formerly,  but  still  the  practice  of  using  reputation  only  as  evidence  of 
character  presents  a  striking  advantage  in  avoiding  the  introduction  of  col- 
lateral issues  *  and  conserving  the  time  of  the  court  and  it  is  a  fact  which  may 
be  easily  proved  or  disproved.* 


98.  White  v  Com.,  80  Ky.  480,  486,  4  Ky. 
L.  Rep.  373  (1882). 

99.  State  v.  Malonee,  154  X.  C.  200,  202, 
69  S.  R.  786  (1910). 

1.  4  Chamber layne.  Evidence.  $  3331. 

2.  Broderick  v.  TTigginson,  169  Mans.  482, 
48  N.  E.  26».  61  \m.  St.  Rep.  260  (1897). 
The  fact  that  the  defendant  knew  that  his  dog 
had  bitten  a  third  party  \^  enough  to  charge 
the  defendant  with  knowledge  of  the  vicious 
character  of  the  dog  even  though  the  dog 
acted  in  self-defence  as  self-defence  is  not  a 


defence  for  a  bite.  Tubbs  v.  Shears  (Okla. 
1916),  155  Pac.  649,  L.  R.  A.  1916  D  10.32. 

8.  4  Chamberlayne,  Evidence,  §§  3332- 
3339. 

4.  "  The  danger  of  allowing  a  witness  to 
testify  directly  as  to  moral  character  rather 
than  as  to  general  reputation  in  the  commu- 
nity is  that  the  witness*  knowledge  of  char- 
acter must  almost  necessarily  be  based  on 
specific  acts  of  immorality,  and  to  allow  such 
acts  to  be  gone  into  with  the  consequent  right 
of  rebutting  the  testimony  as  to  such  specific 
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Such  evidence  may  be  tested  on  cross-examination  in  various  ways  as  by 
a  demand  for  specifications  to  support  evidence  of  bad  character  ®  or  by  incon- 
sistent statements  by  the  witness/  or  by  specific  facts  showing  the  contrary  of 
the  character  claimed.® 

§  1044.  [Proof  of  Character] ;  Proof  Other  Than  by  Sepntation ;  Inference  by 
Observers.* —  As  a  matter  of  principle,  evidence  of  a  probative  foreei  in  the 
proof  of  character,  superior  at  times  to  that  of  reputation  in  the  cummuuitv, 
might  have  been  utilized  and  a  rule,  other  than  the  one  based  upon  the  priu- 
ciple  that  ''  reputation  is  character  • '  developed.  Character  might  have  been, 
and  should  properly  be,  regarded  as  provable  by  evidence  of  the  effect  of  its 
manifestation  upon  the  mind  of  an  observer  or  upon  that  of  a  jury.  It  is 
settled,  however,  that  this  class  of  evidence  is  inadmissible  to  establish  char- 
acter,^^ either  as  paii;  of  an  original  case  or  on  rebuttal.  ^^  This  is  the  more 
remarkable  as  the  early  law  admitted  this  species  of  evidence  in  the  present 
connection. ^^  It  is  of  no  consequence  under  the  rule  that  the  observer  is 
entirely  competent  to  form  an  illuminating  opinion  and  has  had  adequate 
opportunities  for  observing  the  conduct^of  the  person  in  question.** 

Cogent  argiunents  against  its  use  are  the  danger  of  raising  collateral  is- 
sues,*** or  creating  unfair  surprise,**^  or  a  prejudice.^® 

§  1046.  [Proof  of  Character;  Proof  Other  Than  by  Bepntation];  Parttonlar 

Facts.*" —  Finally,  the  law  of  evidence  might,  with  good  reason,  admit  as 
proof  of  actual  character  not  only  the  inferences  of  observers  and  probative 
instances  of  the  manifestation  of  the  trait  in  question,  but  also  probative  in- 
dividual facts  which  tend  circumstantially  to  establish  the  existence  of  a 
material  trait.  Proof  of  character  is,  however,  confined  tp  proof  of  reputa- 
tion.    Specific  facts  and  circumstances,  though  tending  to  prove  the  reputa- 


actfl  would  be  to  introduce  immaterial  col- 
lateral issues  and  complicate  the  trial/' 
State  V.  Blackburn  (Iowa  1907),  110  N.  W. 
275,  277,  per  McClain,  J. 

5.  Barton  v.  Morphes,  13  N.  C  (2  Dev.  L.) 
520»  521   (1830). 

6.  Leonard  v.  Allen,  11  Cush.  (Mass.)  241 
(1853) ;  StLvryer  v.  Eifert,  2  Nott  &  M.  (S.  C.) 
511,  10  Am.  Dec.  A33  (1820). 

7.  Jackson  v.  State,  78  Ala.  471  (1885); 
State  V.  Dove,  156  N.  C.  653,  72  S.  E.  792 
(1911). 

8.  People  y.  EUiot,  163  N.  T.  11,  67  N.  E. 
103   (1900). 

9.  4  Chamberlayne,  Evidence,  §§  3340- 
3342. 

10.  People  V.  Van  Gaasbeck.  189  N.  Y  408, 
82  N.  E.  718,  22  L.  It  A.  (N.  S.)  66O11.,  12 
Am,  &  EBg.  Ann.  Caa.  745  (1907). 


11.  State  V.  Grinden,  91  Iowa  505.  60  K. 
W.  .37    (1H94). 

1».  .Tones'  Case,  31  How.  St.  Tr.  251,  309 
(1809). 

18.  Hart  v.  McT-auphlin,  51  App.  Div.  (N 
Y.)    411,  64  X.  Y.  Suppl    827    (1900):  Saw- 
yer  v.  People,  91  N.  Y.  667,  1  X.  Y.  Cr.  249 
(1883). 

14.  People  V.  Van  Gaasbeck,  189  N.  Y.  408, 
82  X.  E.  718.  22  L.  R.  A.  (X.  S.)  650b.,  12 
Am.  &  Eng.  Ann.  Cas.  745   (1907). 

16.  Bodwell  V.  Swan,  3  Pick.  (Mass.)  376, 
378,  15  Am.  Dec.  228  (1825). 

16.  Coleman  v.  People,  55  N.  Y.  81,  90 
(1873). 

17.  4  Chamberlayne,  Evidence,  §§  3343- 
3846. 
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tion  or  coufinn  the  statements  of  witnesses  regarding.it  are  excluded.     Neither 
good  ^*  or  bad  ^*  character  can  be  proved  by  specific  facts. 

§  1046.  [Proof  of  Character;  Proof  Oth^r  Than  by  Seputation];  Animals;  II- 
Instrative  Ooourrences.^^ —  Evidence  may  be  given  of  the  behavior  of  an  animal 
on  particular  occasions  for  the  purpose  of  showing  the  possession  of  a  trait 
relevant  to  the  inquiry.^^  In  this  way  it  may  be  proved,  for  example,  that  a 
horse  is  gentle  ^-  or  is  vicious  *^  or  that  a  dog  ^*  or  a  bull  '"^^  is  vicious  and 
dangerous  to.  mankind.  It  is  not  necessary  that  the  occurrences  should  have 
preceded  the  occasion  upon  which  the  existence  of  the  trait  in  question  is 
rendered  important  by  the  evidence,** 

Furthermore  an  observer  may  state  the  inference  as  to  a  relevant  trait  of 
character  which  he  has  gained  from  his  observation  of  the  animal.*^  The 
arguments  which  exclude  this  evidence  in  case  of  individuals  of  collateral 
issues,  unfair  surprise,  and  prejudice  are  not  so  weighty  in  case  of  animals. 

I  1047.  Weight. 2® —  Great  variety  of  opinion  is  manifested  by  courts  as  to 
what  probative  weight  should  properly  be  attached  to  the  inference  of  conduct 
from  character.  So  great  is  the  variety  which  different  cases  present  in  this 
particular  that  generalization  can  seldom  be  helpful  to  any  marked  degree. 
It  may,  however,  not  be  entirely  without  value  to  suggest  that  while  the  in- 
ference of  conduct  from  character  is,  when  the  res  gestae  of  any  particular 
case  are  established  by  direct  evidence,  at  best  but  a  deliberative  one,  it  may, 
when  the  res  gestae  are  to  be  proved  by  circumstantial  evidence,  be  more  highly 
probative,  especially  in  connection  with  the  corroborative  influence  of  other 
facts.  The  evidentiary  weight  of  the  inference  will  be  found,  moreover,  to 
increase  in  proportion  as  the  psychological  element  becomes  constituent  or 
probative. 


18.  Jones  v.  Duchow,  87  Cal.  100,  23  Pac. 
371,  25  Pac.  266  (1890) ;  Taylor  v.  State,  120 
Ga.  857,  48  S.  E.  361  (1004),  honorable  dis- 
charge as  soldier. 

1».  People  V.  Christy,  65  Hun  (N.  Y.)  340, 
20  N.  Y.  Suppl.  278,  8  N.  Y.  Cr.  480,  47  N. 
Y.  St.  Kep.  024  (1802),  keeping  disorderly 
house;  State  v  Castle.  133  X.  C.  760,  46  S. 
E.  1  (1003):  Cheney  v.  State,  7  Ohio  222 
(1835)  ;  Holsey  v.  State,  24  Tex.  App.  35,  5 
S.  W.  523  (1887).  Proof  of  other  offenses. 
flee  note,  Bender  ed.,  186  N".  Y.  4,  15. 

SO.  4  Chamberlayne,  Evidence,  §§  3346- 
3348. 

81.  Broderick  v.  Higfanson,  160  Mass.  482, 
48  N.  E.  260,  61  Am.  St.  Rep.  206  (1807). 

82.  Stone  v.  Pendleton,  21  R.  I.  332,  43 
Atl.  643  (1800). 

83.  Whittier  v.  Franklin,  46  N.  H.  23.  88 
Am.  Dec.  185  (1865) ;  Kennon  y.  Gilmer,  131 


U  S.  22,  0  Sup.  Ct.  606,  33  L.  ed.  110  (1888), 
sustaining  this  point  in  Kennon  v.  Gilmer,  5 
Mont.  257,  6  Pac.  847,  51  Am.  Rep.  45  (1885). 

84.  Broderick  v.  Higginson,  160  Mass.  482, 
48  N.  E.  260,  61  Am.  St.  Rep.  206  (1807)  ; 
Kessier  v.  Lockwood,  62  Hun  610,  16  N.  Y. 
Suppl.  677,  42  N.  Y.  St.  Rep.  563  (1801). 
Robinson  v.  Marino,  3  Wash.  43f ,  28  Pac.  752, 
28  Am.  St.  Rep.  50  (1802). 

85.  Rogers  v.  Rogers,  4  N.  Y.  St.  Rep.  373 
(1887). 

86.  Kennon  v.  Gilmer,  131  U.  S.  22,  0  Sup. 
Ct.  606,  33  L.  ed.  110  (1888),  sustaining  the 
point  in  Kennon  v.  Gilmer,  5  Mont.  257,  6 
Pac.  847,  51  Am.  Rep.  45  (1885). 

27.  Sydleman  v.  Beckwith,  43  Conn.  0 
(1875)  ;  Xoble  v.  St.  Joseph,  etc.,  Ry.  Co.,  08 
Mich.  240,  57  N".  W.  126   (1803). 

28.  4  Chamberlayne,  Evidence,  §§  3340- 
3353. 
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CHAPTER  XLIX. 

PUBLIC  DOCUMENTS. 

Public  documents;  definition  of,  1048. 

principle  controlling  admissibility,  1049, 

objection  that  they  should  not  be  removed,  1050. 

equally  admissible  as  copies,  1051. 

where  not  l-ept  in  strict  conformity  to  statutory  requirements,  1052. 

authentication;  necessity  of,  1053! 

7node  of,  1054. 
legislative  acts;  domestic,  1053. 
ordinances,  1056. 

papers  and  docufnents  relating  to  affairs  of  state,  1057, 
compelling  production  of,  1058. 

§  1048.  Public  Documents;  Definition  of. —  Public  documents  may  properlj 
be  defined  as  records  kept  or  writings  executed  by  public  functionaries  as  such 
in  the  executive,  legislative  and  judicial  departments  of  a  government  within 
which  would  be  included  acts  of  state,  such  as  executive  messages  and  procla- 
mations, records  of  the  executive  departments,  legislative  acts  and  proceedings, 
judicial  records  and  generally  transactions  which  official  persons  in  the  per- 
formance of  their  duties  as  such  are  required,  either  expressly  or  impliedly, 
to  enter  of  record.^ 

§  1049.  [Public  Documents];  Principle  Controlling  Admissibility.^— The 
fundamental  principle  underlying  the  admission  of  this  class  of  evidence  is 
that  the  writings  are  made  by  an  accredited  public  official  in  the  performance 
of  an  express  or  implied  mandate  of  the  law ;  express  in  the  sense  that  the  law 
in  so  many  words  requires  the  making  of  them ;  implied  where  in  the  perfi^rm- 
ance  of  the  duties  imposed  by  law  it  is  necessary  to  make  them.  With  this 
duty  thus  imposed  its  proper  performance  is  presumed  in  view  of  the  fact  that 
they  are  made  under  the  sanction  either  of  an  oath  or  under  that  of  official 
duty.^ 

1.  5     Chamberlayne,     Evidence,     §     3354.  edge  and  observation.     Foreign  acts  of  sUte 

Public  documents  have  been  defined  as  "  acts  and  the  judgments  of  foreign  courts  also  he- 

of  public  functionaries,  in  the  executive,  legis-  long  to  the  class  of  public  documents."    Tay- 

lative  and  judicial  departments  of  govern-  lor,  Ev.,  §  147^.    See  also.  Oreenleaf.  Ev.,  $ 

ment;  including,  under  this  general  head,  the  470.     5    Chamberlayne.    Evidence,    §    33.55. 

transactions   which   official    persons   are    re-  What  are  public  records,  see  note.  Bender  ed.. 

quired  to  enter  iu  books  or  rasters,  in  the  138  X.  Y.  3PP. 

course  of  their  public  duties,  and  which  occur  2.  5  Chamberlayne,  Evidence,  §  3355. 

within  the  circle  of  their  own  personal  knowl-  S.  Ferguson    v.    Clifford,    37    N.    H.    86 
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§  lOBO.  [Pnblio  Documents] ;  Objection  That  They  Should  Not  be  Bemoved — 

The  objection  to  the  admission  of  the  originals  on  the  ground  that  tliey  stould 
not  be  removed  from  their  proper  depository  is  accorded  little  weight,**  While 
their  removal  is  not  to  be  conmiended,  yet,  on  the  other  hand,  their  rejection 
for  anv  such  reason  is  not  favored.^ 

§  1051.  [Public  .ocuments] ;  Equally  Admissible  as  Copies. —  The  authenticity 
of  a  record  havi^ig  been  established  to  the  satisfaction  of  the  presiding  judge,^ 
it  will  be  received  in  evidence  in  proof  of  the  facts  stated  therein,  being  equally 
admissible  as  a  transcript  or  copy  thereof ' would  be.'  The  latter  purports  to 
correctly  transcribe  matters  contained  in  the  former  and  can  certainly  be 
placed  on  no  higher  plane,  if  as  high  a  one," as  the  original.^  Nor  is  it  material 
that  a  statute  provides  that  copies  of  a  record  shall  be  received  and  is  silent  in 
regard  to  the  record  itself,"  such  a  provision  not  being  considered  as  exclu- 
sionary ^"  or  restrictive  but  rather  as  cumulative.** 

V 

t 

§  1082.  [FubUc  Documents] ;  Where  not  Kept  in  ^triot  Conformity  to  Statutory 
Bequirements. —  Some  minor  defect  in  the  making  of  a  record  not  required 
bv  law  to  be  kept  or  a  non-compliance  with  some  express  provision  of  law,  which 
may  be  regarded  as  directory  merely,  will  not  generally »  be  considered  as  a 
fatal  defect  justifying  the  exclusion  of  the  writing.*^  This  principle  is  illus- 
trated in  records  of  judicial  proceedings  ^^  as  well  as  in  other  cases. 

§  1058.  [Public  Documents];  Authentication;  Necessity  of. —  A  record  offered 
as  an  original  should  be  properly  and  sufficiently  authenticated.  It  is  essential 
that  the  writing  should  be  shown  to  be  that  which  it  purports  to  be.  When 
this  is  satisfactorily  established  it  will  be  received;  otherwise  it  will  be  re- 


(ia58)  :  Gaines  v.  Relf,  12  How.  (U.  8.1  472. 
570.  13  L.  ed.  1071  (18.">1).  See  Sturla  v. 
Frecria.  5  App.  Cas.  (D.  C.)  62.3  (1880) 

4.  Stevenson  v.  Moody,  85  Ala.  83,  4  So. 
595  (1887)  ;  Gray  v.  Davii»,  27  Conn.  447;.  5 
Cliainherlayne,  Evidence,  §  3367. 

a.  LewiH  V.  Bradford,  10  Watts  (Pa  )  67 
(1840);  Garrij^nies  v.  Harris,  17  Pa.  St.  344 
(1851).  Thus  originaln  from  a  notary's  office 
may  lie  received  Prion  v.  Adams.  5  Mart.  N. 
S.   I  La  )  6JH    (1827). 

6.  State  V.  Voij?ht,  90  N.  C.  741   (1884). 

7.  Sellers  v.  Page,  127  Ga.  633,  56  S.  E. 
1011  M006)  ;  Carp  v.  Queen  Ins.  Co,  203  Mo. 
295,  101  S.  W.  78  (1906);  People  v.  Gray, 
25  Wend.  (X.  Y.)  405  (1841):  Tlarmenin^  v. 
Howland,  25  X.  D  .^8.  141  N.  W.  131  (10.13)  ; 
Manning  v.  State,  46  Tex  Cr.  326,  81  S.  W. 
957  (1904):  5  Clmmberlayne,  Evidence,  § 
3357.  n    2,  and  castes  cited. 

8.  Gray  ▼.   Davis^  27   Conn.  447    (1858); 


Manning  v.  State,  supra;  Dobbs  v.  Justices' 
Inferior  Court,  etc.,  17  Ga.  624    (1855). 

9.  Green  v.  Indianapolis,  25  Ind.  490 
(1865);  Miller  v.  Hale,  26  Pa.  432  (1856); 
Sheehan  v.  Davis,  17  Ohio  St.  571  (1867). 

10.  Miller  v.  Hale,  wpra. 

11.  Kainey  v.  State.  20  Tex.  .  App.  456 
( 1886).  Thus,  where  the  purpose  is  to  prove 
the  doings  of  selectmen  of  a  town  the  orig- 
inal, record  may  be  introduced.  Jay  v.  Car- 
thage, 48  Me.  353  (I860).  So  a  pardon  is 
properly  proved  by  the  production  of  the  char- 
ter of  pardon  itself  under  the  great  seal  of 
the  state.  State  v.  Blaisdell,  33  N.  H.  388 
(18.56). 

12.  People  v.  Eureka  Lake  and  Yuba  Canal 
Co..  48  Cal  143  (1874);  Mason  v.  Belfast 
Hotel  Co.,  89  Me  384,  36  Atl.  624  (1896); 
5  Chamberlayne,  Evidence,  §  3358,  n.  1,  and 
cases-  cited. 

13.  See  §  1059;  5  Chamberlayne,  Evidence, 
§  3373,  infirch 
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jected,^*  unless  the  necessity  of  proof  is  dispensed  with  by  the  parties  admit- 
ting its  authenticity,^* 

Execution  Denied, —  Where,  though  a  paper  or  record  thereof  is  produced 
from  the  proper  official  custody,  its  execution  is  denied,  neither  it  nor  the 
record  will  be  received  without  further  proof  of  the  genuineness  of  the  in- 
strument.^*^ 

§  1054.  [Public  Documents];  Authentication;  Kode  of.^^ — If  the  la«v  pre- 
scribes a  certain  form  for  proving  a  record  which  is  adopted  by  the  proponent 
there  should  be  a  compliance  therewith.^**  As  a  general  rule,  however,  an 
instrument  or  record  need  not,  in  all  cases,  necessarily  show  upon  its  face  the 
proper  authentication.^**  Proof  of  the  custody  from  whence  it  comes  mav  be 
satisfactory  to  the  tribunal  in  which  it  is  oifered.^"  Similarly  an  admission 
to  the  effect  that  the  writing  comes  from  the  proper  depository  may  satisfy  the 
requirement  ^^  and  dispense  with  the  necessitv  of  further  authentication. 
Genuineness  of  documents  mav  also  be  suftieiently  shown  b>'  the  testimonv  of 
the  proper  custodian  that  they  are  authentic,^  or,  where  he  cannot  testifv  to 
this  effect,  the  testimony  of  a  prior  holder  of  the  same  office  may  be  received.** 
Xor  will  the  fact  of  an  irregularity  in  the  official  oath  of  the  custodian  of 
records  affect  their  admissibility  where  their  genuineness  is  sworn  to  by  him.** 


14.  Tyres  v.  Kennedy,  126  Ind.  523.  26  N 
E.  394  (1890) ;  People  v.  Etter,  81  Mich.  570, 
45  X.  W.  1109  (1890);  Alexander  v.  Camp- 
bell, 74  Mo.  142  (1881);  Jackson  v.  Miller. 
6  Wend.  (N.  Y.)  228«  21  Am.  Dec.  310 
(1830)  ;  Keim  v.  Rankin,  40  Wash.  HI,  82 
Pac.  169  (1905);  5  Chamberlayne,  Evidence, 
§  3359,  n.  1,  and  cases  cited. 

15.  Miller  v.  Hale,  26  Pa.  432  (1856). 
Thus  a  paper  marked  **  filed  in  the  county 
clerk's  office*'  but  not  signed  or  certified, 
there  being  no  other  evidence  showing  where 
it  came  from  or  when  it  was  made,  was  re- 
jected. Atchison  &  N.  R.  Co.  v.  Maquilkin. 
12  Kan.  301  (1873).  The  fact,  however,  that 
the  officials  designated  do  not  sign  the  record, 
as  provided  in'  a  statute  simply  operates, 
where  such  failure  is  not  made  fatal  to  admis- 
sibility, to  impose  upon  the  proponent  the 
obligation  to  show  by  other  evidence  the  au- 
thenticity of  the  record.  People  v.  Eureka 
Lake  &  Yuha  Canal  Co.,  48  Cal.  143  (1874). 
Similarly,  the  absence  of  an  official  seal  will 
not  constitute  a  sufficient  reason  for  the  re- 
jection of  the  instrument,  where  its  authen- 
ticity may  be  established  by  parol.  Olaspie 
v.  Keator.  56  Fed.  203,  5  C  C.  A.  474  (1803). 

16.  Craw  v.  Abrams,  68  Neb.  546,  94  X.  W. 
639,  97  X.  W.  296  (1903) ;  6  Chamberlayne, 


Evidence,  §  3360.  It  would  seem,  however, 
that  where  the  identity  of  the  purported 
signers  of  the  instrument  is  not  in  question 
and  the  record  is  made  in  oonformitv  to  law, 
it  or  a  copy  thereof  should  be  received,  Kello 
V.  Maget,  18  X.  C.  414  (1835).  it  Mng  open 
to  the  alleged  obligors  to  show  thht  though 
it  purports  to  have  been  executed  by  them, 
it,  in  fact,  never  was.  Short  v.  Currie,  53 
X.  C.  (8  Jones  L.)  42  (1860). 

17.  5  Chamberlayne.  Evidence,  §  1054. 

18.  Coler  v.  Board  of  Com'rs  of  Santa  Fe 
County,  6  X.  M  88.  27  Pac.  610  (1891).  See 
also,  Morgan  County  Bank  v.  People,  21  III 
304  (1859). 

19.  Glaspie  v.  Keator,  56  Fed.  203,  5  C.  C 
A.  474  (1893). 

80.  Sumner  v  Lebee,  3  Me.  223  (1824): 
Richardson  v.  Smith,  1  Allen  (Mass)  541 
( 1861 ) . 

21.  Little  v  Downing,  .17  X.  H.  3.55  (1858). 

8S.  Stewart  v.  Conner,  9  Ala.  803  (1846): 
Williams  v.  Jarrot,  6  III.  120  (1844):  Pem- 
broke V    .Allenatown.  41  X    FT.  365   (I860). 

8S.  Sanborn  v.  School  Dist.  Xo.  10,  12  Minn 
17  (1866) 

M.  Mason  v.  Belfast  Hotel  Co.,  8ft  Me  384, 
36  Atl  624  (1896).  See  also  Day  r.  Peai- 
ley,  54  Vt.  310  (1881). 
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In  case,  also,  of  a  matilation  as  where  the  certificate  of  authentication  has  been 
torn  off,  the  necessary  proof  may  be  supplied  by  the  testimony  of  the  clerk 
in  whose  custody  it  had  been  placed, ^°  The  testimony  of  a  third  person  is  also 
frequently  received  for  the  purpose  of  identifying  and  establishing  the  genuine- 
ness of  a  record  or  instrument  offered  in  evidence.^® 

§  1056.  [Public  Documents] ;  Leg^islative  Acts;  Domestic.^^ —  State  public  laws 
need  not  ordinarily  be  authenticated  when  offered  in  evidence  in  State  courts 
since  such  courts  take  judicial  notice  of  such  public  laws  and  of  such  other 
statutes  as  the  legislature  or  the  constitution  may  require  that  they  shall 
know.^^  Private  statutes,  however,  with  some  exceptions*^  are  not  judicially 
known  to  the  courts,**  and  must  be  proved  before  they  will  be  admitted,  in  ac- 
cordance with  the  requirements  of  the  particular  state.  Officially  printed  copies 
are  generally  admissible  under  express  provision  of  statute.'^ 

Foreign. —  Courts  do  not  judicially  know  foreign  written  **  or  unwritten  *' 
laws,  but  their  existence  is  a  matter  of  fact^^  which  must  be  proved.  This 
may  be  done  by  a  copy  properly  authenticated  in  the  case  of  written  laws  or 
by  the  parol  testimony  of  experts  in  case  of  the  unwritten.***  A  mode  of  prov- 
ing the  former  laws  is  by  the  production  of  a  book  in  which  they  are  printed 
with  proof  that  such  book  was  officially  published  by  the  government  whose 
laws  they  purport  to  contain.'**  This  method  has  been  recognized  in  legisla- 
tive enactments  in  many  States.  Exclusive  thereof,  however,  the  courts  in 
some  jurisdictions  early  began  to  receive  such  copies  in  evidence,  both  for  the 
purpose  of  proving  the  laws  of  a  sister  State  and  those  of  a  foreign  country.*^ 

Sister  State. —  The  courts  of  one  State  do  not  take  judicial  notice  of  the 
statutes  of  another  State,'***  they  being  considered  as  foreign  laws,^®  of  which 
some  satisfactory  authentication  will  be  required,  the  existence  of  such  laws 


20.  Thompson  v.  Autry  (Tex.  CiT.  App. 
1900),  67  R.  VV.  47. 

26.  Acme  Brewing  Co.  v.  Central  K.  k  B. 
Co..  115  Ga.  4J)4,  42  S.  E.  8  (1902)  ;  Cuttle 
V.  Brackway,  24  Pa.  145  (1854);  Hathaway 
V.  Addison.  48  Me.  440  (1860);  5  Chamber- 
layne.  Evidence,  6  3361,  n.  9,  and  cases  cited. 

27.  5  Chamherlayne,  Evidence.  §  3362. 

23.  §  329,  supra;  1  Chamberlayne  Evidence, 
§  605. 

28.  §§  329,  supra;  1  Chamberlayne,  Evi- 
dence, §§  609,  610. 

80.  §§  329  et  aeq.;  1  Chamberlayne,  Evi- 
dence, §§  609  et  seq. 

81.  5  Chamberlayne,  Evidence/  §  3362;  Bid- 
dis  V.  James,  6  Binn  (Pa.)  321  (1814). 

82.  §  328,  supra:  1  Chamberlayne,  Evi- 
dence, §  601. 

88.  §  323,    supra;    1    Chamberlayne,    Evi- 
dence, §  589. 
84.  §  61,  supra;  1  Chamberlayne,  Evidence, 


§  135.  See  also,  Polk  v.  Butterfield,  9  Colo. 
325,  12  Pac.  216  (1886) ;  Jackson  v.  Jackson, 
80  Md.  176,  30  Atl.  752  (1894);  People  v. 
McQuaid,  86  Mich.  123,  48  N.  W.  161  ( 1891) ; 
Lincoln  v.  Battle,  6  Wend  (N.  Y.)  475 
(1831)  ;  Hanley  v.  Donoghue,  116  U.  S.  1,  29 
L.  ed.  535,  6  S.  a.  242  (1885) ;  5  Chamber- 
layne, Evidence,  §  3363,  n.  3,  and  cases  cited. 

85.  Baltimore  &  O.  R.  Co.  v.  Glenn,  28  Md. 
287  (1867) ;  Ennis  v.  Smith,  14  How.  (U.  S.) 
400,  14  L.  ed.  473  (1852). 

86.  Ennis  v.  Smith,  supra;  The  Pawashick, 
2  Lowell  (U.  S.)J42  (1872). 

87.  The  Pawashick,  supra;  Jones  v.  Maffett, 
5  Serg.  k  R.  (Pa.)  623,  532  (1820). 

88.  §  329,  supra;  1  Chamb.,  Ev.,  §  614. 

89.  Hempstead  v.  Reed,  6  Conn.  480 
(1827);  Bayley's  Adm.  v.  Chubb,  16  Gratt. 
(Va.)  284  (1862);  Hanley  v.  Donoghue, 
supra. 
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being  a  question  of  fact.*®  The  provision  in  the  Act  of  Congress  of  May 
26th,  1790,  that  *^  The  acts  of  the  legislatures  of  the  several  States  shall  k 
authenticated  by  having  the  seal  of  their  respective  States  affixed  thereto '' " 
is  considered  as  onlv  an  affirmative  act  **-  and  not  exclusive  of  other  methodd" 
as  for  instance  by  a  sworn  copy  **  or  by  some  mode  provided  by  State  law.** 
An  officially  printed  edition  of  the  statutes  is  also  in  many  cases  received/' 
sometimes  by  virtue  of  statutory  enactment/^  though  it  seems  that  to  au- 
thorize admission  in  evidence  of  such  a  publication  it  must  appear  to  have 
been  officially  printed.^^ 

§  1066.  [Public  Documents]  ;  Ordinances.^^ —  The  general  rule  seems  to  be  to 
regard  the  printed,  bound  volume  of  ordinances  published  by  the  authority  of 
a  city  as  prima  facie  evidence  of  tht^  existence  of  the  enactments,***  especially 
where  the  book  or  pamphlet  contains  a  proper  certification  of  its  authenticity.** 
although  a  seal  or  attestation  is  rcuarded  as  imnecessary  where  the  ordinances 
are  published  by  municipal  authority.^-  A  printed  copy  read  in  evidence  from 
a  newspaper  and  purporting  to  be  piiblished  by  authority  of  the  corporation 
has  been  held  sufficient,*^  and  also  a  book  purporting  to  contain  all  the  or- 
dinances and  shown  to  be  in  the  custody  of  the  corporation.** 


40.  Miller  v.  Macveagh,  40  111.  App.  532 
(1891):  Moyt  v.  McXeil,  1.3  Minn.  .31)0 
( 1868 )  ;  Ingraham  v.  Hart,  5  Ohio  2.55 
(1842t. 

41.  The  attestation  of  a  public  officer  is  not 
required  as  in  the  case  of  when  other  public 
documents  of  other  states  are  offered  in  evi- 
dence.    U..  S.  V.  Johns,  4  Dall.    (U.  S.)    412 
(1806). 

42.  EUmore  v.  Mills,  1  Hayw.  (X.  C  )  359 
(1796). 

48.  Rothrock  v.  Perkinson,  61  Tnd.  39 
(1878);  Emerr  v.  Berrv,  28  N.  H.  473 
( 1854)  ;  Martin  v.  Payne,  11  Tex.  292  ( 1854)  ; 
6  Chamb.,  Ev.,  §  3364,  n.  6,  and  oasesfcited. 

44.  Buskirk  v.  Mulock,  18  N.  J.  L.  184 
(1840):  Smith  v.  Potter,  27  Vt.  304  (1856). 

45.  Merritield  v.  Kobbins,  8  Gray  (Mass.) 
150  (1857);  U.  S.  Vinegar*  Co  v.  Foehren- 
baoh,  74  Hun  435,  26  N.  Y.  Supp  632,  affd 
148  X.  Y.  58,  42  N.  E.  403  (1895). 

46.  Smith  v.  Potter,  27  Vt.  304  (185.5); 
The  Pawashick,  supra;  Ejnery  v.  Berry, 
supra:  Mullen  v.  Morris,  2  Pa.  85  (1845)  ;  5 
Chamb.,  Ev.,  §  3.364,  n.  9,  and  cases  cited. 

47.  Merrifleld  v.  Bobbins,  supra. 

48.  Wilt  V.  Culter,  38  Mich.  189,  196 
(1878)  ;  Jones  v.  Maffett,  supra;  Van  Bus- 
kirk V.  Mulock,  supra;  Martin  v.  Payne, 
supra. 

49.  5  Chamberlayne,  Evidence,  §  3365. 


60.  Brighton  v.  Miles,  151  Ala.  479,  44  So 
304  (1907):  MKllregor  v.  Lovington,  48  111. 
App.  208  (1892)  ;  Boston  v.  Coon,  175  Mass, 
283,  56  N.  E.  287  (1900);  Campbell  v.  St 
Louis  &  Sub.  R.  Co.,  175  Mo.  161,  75  S.  W. 
86  (.1903,)  ;  5  Chamb..  Ev.,  §  3365,  n.  1,  and 
cases  cited.  But  see  District  of  Columbia  v- 
.Johnson,  1  Mackey  (D.  C.)  51  (1881).  See 
Larkin  v  Burlington,  etc.,  R.  Co.,  85  Iowa 
492,  52   X.  \V.  480   (1892). 

51.  Heno  v.  Payetteville,  90  Ark.  292.  119 
S.  \V.  287  ( 1909 )  ;  I^gue  v.  Giilick.  1  E.  D. 
Smith  (X.  Y.)  398  (1852)  ;  St.  Louis  S.  W. 
Ry.  Co.  V.  Garber,  51  Tex.  Civ.  App.  70,  HI 
S.  W.  227  (1908)  ;  5  Chamb.,  Ev.,  §  3365.  n. 
2,  and  cases  cited. 

52.  St.  Louia  v.  Foster,  52  Mo.  513  (1873). 
Their  admissibility  is  not  atfected  by  the  fact 
that  the  publication  is  not  directly  author 
ized  by  law.  Birmingham  v.  Tayloe,  lOo 
Ala.  170,  16  So.  576  (1894);  McCaffrey  t. 
Thomas,  4  Pen.  (Del.)  437,  56  Atl.  382 
( 1903 ) ;  or  that  by  the  terms  of  some  enact* 
ment  a  different  mode  of  proof  is  designated. 
Birmingham  v.  Tayloe,  supra.  Nor  need  the 
fact  of  their  passage  be  shown. 
Vernon,  77  IlL  467   (1875). 

63.  Block     V.     Jacksonville, 
(1865). 

64.  Birmingham  v.  Tayloe,  supra;  Grafton 
V.  St.  Paul  M.  k  M.  Ry.  Co.,  16  N.  D.  813, 
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Affaibs  of  State. 


§  1057 


Necessity  of  Authentication. —  Satisfactory  proof  of  the  authenticity  of  an 
ordinance  is  required.'*  A  volume  oflFered  in  evidence  as  containing  such 
acts  should  show  that  it  purports  to  be  published  by  the  proper  authority.** 
A  printed  statement  without  any  showing  of  any  official  authorization  for  its 
publication  is  insufficient.*^ 

Statutes;  Requiring  Keeping  of  Record  or  Journal. —  Where  a  statute  re-  " 
<juires  that  a  municipal  corporation  shall  keep  a  record  or  journal  of  its  pro- 
ceedings in  which  all  acts  and  ordinances  of  the  corporation  shall  be  recorded, 
the  original  record  book  of  the  ordinances  of  the  city,  containing  the  .ordinance 
in  question  is  admissible**  when  kept  in  the  office  of  the  city  clerk,*®  town 
clerk  **'  or  other  designated  official  or  produced  from  the  custody  of  some  other 
official  in  whose  Jce(»ping  it  properly  belongs®*  and  by  whom  it  should  be 
identified.*^  The  adoption  of  an  ordinance  may  also  be  proved  by  the  min- 
utes of  the  common  council  kept  by  the  clerk.** 

As  to  Admission  in  Evidence  of  Bound  Volumes. —  A  charter  or  statutory 
provision  that  printed  volumes  of  the  ordinances  of  the  city  shall  be  evidence 
in  all  courts,  places  them  as  to  all  suits  brought  for  a  violation  of  them  on  a 
similar  footing  to  statutes  so  far  as  relates  to  the  method  of  proving  their 
contents.*"*  ^ 

§  1057.  [Public  DocTunents] ;  Papers  and  Doctunents  Kelating  to  Affairi  of 
State.*^* —  The  admission  of  publications  printed  by  legislative  authority  con- 
taining matters  relating  to  affairs  of  state  has  been  frequently  objected  to  on 
the  ground  that  the  originals  should  be  produced.  The  courts  have,  however, 
not  regarded  this  objection  as  tenable  and  have  generally  considered  them  as 
equally  admissible  as  the  originals.**     Thus  the  journals  of  the  House  of 


113  X  \V.  598  (1907).  A  record  book  of  the 
proceedings  of  a  municipal  corporation  in 
which  printed  ordinances  have  been  pasted 
has   been  admitted.     Kwbanks  v.  Ashlev,  36 

« 

111.  177  (1864).  A  document  which  professes 
on  its  face  to  be  the  original  ordinance  and 
which  is  properly  authenticated  may  also  be 
received.  Eichenland  v.  St.  Joseph,  113  Mo. 
395,  21  S.  W.  8,  18  L.  K.  A.  590  (1893); 
where  properly  filed  and  produced  from  the 
proper  custody.  Troy  v.  Atchison  k  A.  N  R. 
Co.,  n  Kan.  519  (1873). 

55.  Kelly  v.  State,  160  Ala.  48,  49  So.  535 
(1909). 

56.  Taylor  v.  Illinois  Cent.  R.  Co.,  154  111. 
App.  222  ( 1910) ;  Christensen  v  Tate,  87 
Keb.  848,  128  N:  W.  622  (1910);  5  Chamb., 
Ev.,  §  3366,  n    2,  and  cases  cited. 

57.  International  A  O.  N.  R.  Co  v.  Hall, 
-35  Tex.  Civ.  App  645,  81  S.  W.  82  (1904). 

58.  Barnes  v.  Alexander  City,  89  Ala  602 
<1889) ;  Merced  Coftnty  v.  Fleming,  111  Cal. 


46,  43  Pac.  392  (1896)  ;  Boyer  v.  Yates  City, 
47  III  App.  115  (1892);  Jackson  v.  Kansas 
City,  etc.,  R.  Co.,  157  Mo.  621,  58  S.  W. 
32,  80  Am.  St.  Rep.  650  (1900)  ;  5  Chamb., 
Ev.,  §  3367,  n.  2,  and  cases  cited. 

59.  Selma  St.  &  S.  R.  Co.  v.  Oweti,  132  Ala. 
420,  31  So.  598   (1901). 

60.  Tipton  V.  Norman,  72  Mo.  380   (1880). 

61.  Merced  County  v.  Fleming,  aupra; 
Metropolitan  St.  R.  Co.  v.  Johnson,  90  Ga. 
500,  16  S.  E.  49   (1892). 

68.  Greeley  v.  Hamman,  17  Colo.  30,  28  Pac. 
460  (1891);  Met.  St.  R.  Co.  v.  Johnson, 
supra. 

68.  Kennedy  t.  Newman,  1  Sandf.  (N.  Y.) 
187   (1848). 

64.  Napman  v.  People,  19  Mich.  352 
(1869):  Missouri  K.  &  T.  R.  Co.  v.  Owens 
(Tex.  (Jiv.  App.  1903),  75  S.  W.  579;  5 
Chamb.,  Ev.,  §  3368,  and  cases  cited. 

65.  5  Chamberlayne,  Evidence,  §  3369. 

66:  Wfaiton  v.  Albany  City  Ins.  Co.,  100 


§  1057 


Public  Documents. 
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Lords  were  early  admitted  not  only  to  prove -the  King's  address,  but  the  address 
of  the  house  to  the  crown,®"  as  in  fact  were  the  journals  of  either  house  to  show 
the  action  of  that  house  upon  matters  before  it""^  Likewise  legislative  jour- 
nals,*'* as  for  example  the  journal  of  the  House  of  liepreaeutatives  of  the 
United  States,^^*  are  admissible.  Similarly  a  State  ^'egister  containing  the 
proclamation  of  a  governor  has  been  received  to  show  U»th  the  existence  of 
the  proclamation  and  the- facts  stated  therein.^  ^  Appendices  to  the  report  of 
a  State  adjutant-general  printed  by  the  Stat«  printer  have  also  been  received.'* 
So  a. book  printed  in  pursuance  of  a  legislative  act  authorizing  it  is  a  public 
document  and  admissible  in  proof  of  facts  asserted  therein  '^  and  likewise  as 
to  similar  volumes  or  papers  printed  by  authority  of  the  national  legislative 
body,^*  containing  copies  of  public  documents  communicated  to  either  House 
of  Congress  by  the  President  of  the  United  States  ^*^  or  by  the  Secretary  of 
State.  American  state  papers  published  by  order  of  Cougress  '*  have  also 
been  admitted  in  evidence  in  the  investigation  of  claims  to  land,^'  the  copies 
which  they  contain  of  legislative  and  executive  documents  being  as  good  evi- 
dence as  the  originals  from  which  they  were  copied  "®  and  in  fact  entitled  to 
the  highest  authenticity.^*  Similarly  a  compendium  of  the  census  compiled 
pursuant  to  act  of  Congress  and  printed  at  the  government  printing  office  is 
admissible  to  show  the  population  of  a  town,®^  The  existence  of  a  blockade 
is  similarly  prima  facie  shown  by  a  sentence  of  condemnation  for  an  attempt 
to  violate  it.®^  Likewise  official  papers  of  the  Confederate  government  pre- 
served by  the  United  States  government  in  the  bureau  known  as  the  Con- 
federate Archives  Office  or  copies  thereof  are  admissible.**  A  government 
gazette  is  not,  however,  admissible  to  prove  facts  of  a  private  nature,  it  being 
confined  to  those  cases  where  public  acts  of  government  or  matters  of  state 
are  involved.®* 


Mass.  24  (1871) ;  Bryan  ▼.  Forsyth*  19  How. 
(U  S.)  334,  15  L.  ed.  674  (1856) ;  5  Chamb., 
£v.,  §  3369,  n.  1,  and  cases  cited. 

67.  Rex  V.  Franklin,  9  St.  R.  269   (1731). 

68.  Root  V.  King,  7  Cow.  (N.  Y.)  613 
(1827) ;  Jones  ▼.  Randall,  I  Cowp.  17  (1774). 

69.  Rio  Grande  Sampling  Co.  v.  Catlin,  40 
Colo.  450,  94  Pac.  323  ( 1907 )  ;  Post  v  Supei^ 
visors,  105  U.  S.  667,  26  L.  ed.  1204  (1881) ; 
5  Chamb.,  £v.,  §  3369,  n.  9,  and. oases  cited. 

70.  Miles  V.  Stevens,  3  Pa.  21,  45  Am.  Dec. 
621   (1846). 

.  71.  Lurton  v.  Gilliam,  2  111.  677,  33  Am. 
Dec.  430   (1839). 

78.  Milford  t.  Greebush,  77  Me.  335  (1885). 

78.  Worcester  v.  Northborough,  140  Mass. 
397,  5  N.  E.  270  (1886). 

74.  Whiton  ▼.  Albany  City  Ins.  Co.,  9upra; 
Lawless  v  Roddis,  36  Okl.  616,  129  Pac. 
711    (1913).    See  also^  In  re  Yankton-Clay 


County  Drainage  Ditch,  30  S.  D.  79,  137  N. 
W.  608  (1912). 

75.  Radcliffe  ▼.  United  Ins.  Co.,  7  Johns. 
(N.  Y.)  38,  60  (1810). 

76.  Dutillet  v.  Blanchard,  14  La.  Ann.  97 
(1869). 

77.  Doe  y.  Roe,  13  Fla  602  (1871) ;  Nixon 
V.  Porter,  34  Miss.  697,  69  Am.  Dec.  408 
(1858)  ;  5  Chamb.,  Ey.,  §  3369^  n.  17,  and 
cases  cited. 

78.  Dutillet  v.  Blanchard,  Mupra, 

79.  Watkins  v.  Holman,  16  Pet.  (U  S.) 
25»  10  L.  ed.  873  (1842). 

80.  Fulham  v.  Howe,  60  Vt.  351,  14  Atl 
652  (1888) ,  See  also,  5  diamb.,  £v.,  §  3369, 
n.  20,  and  cases  cited. 

81.  Radcliffe  v.  United  Ina.  Co.,  tupra, 
89.  Cakes  v.  U.  S.,  174  U.  S.  778,  19  S.  a 

864,  43  L.  ed.  1169   (1898). 

88.  Del.  Hoyo  y.  Brundred,  20  N.  J.  L.  326 
(1844). 


Ul  CoMPELLiNO  Pboduction.  §  1058 


§  1068.  [PaUic  Boouments] ;  CompeUiiig  Prodvotion  of  .^^ —  In  the  absence  of 
any  statute  which  may  be  coutrolling  of  the  question^  the  power  of  the  court 
to  compel  the  production  of  public  documents  while  recognized  will  not  except 
in  very  few  instances  ^^  be  exercised.*** 

84.  5  ChamberUyne,  £videiice,  §  33SUa.  Corbett  ▼.  Gibson,   16  BUtdxf.    (U.  S.)    334 

M.  State  ▼.  Smithers,  14  Kad.  029  (1875) ;  (1879) ;  Bank  v.  Springer.  14  Can.  S.  Ct.  716, 

Treaaarer   ▼.  Moore,   3   Brev.    (6.   C.)    W>  13   Ont.   App.   390,   7   Ont.   309    (1887);    5 

(1815).  Chamb.,  Ev.,  §  3369a,  n.  2,  and  cases  cited. 

80.  /»  re  Lester,  77  Ga.  143  (1886) ;  Dun-  For  the  reasons  underlying  the  action  of  the 

ham  ▼.  Chicago,  55  111.  357   (1870);  State  eoorts,  see  5  Chamb.,  £▼.,  f  3369a. 

T^  Baker,  35  Nev.  1,300,  126  Pac.  345  (1912) ; 
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CHAPTER  L. 


JUDICIAL  KKCORDS. 


Judicial  records;  administrative  requirements,  1059. 
In  same  court  and  in  another  court,  1060. 
Minutes  or  memoraiuia;  when  admismhle,  1061. 
Judicial  records;  effect  when  perfected,  1062, 

extent  to  which  admissible,  1063. 

justices  of  the  peace,  1064. 

probate  courts,  1065. 

§  1059.  Judicial  Becords;  AdmixiiBtrative  Beqnirementt.^ — The  judicial  rec- 
ord itself,  which  consists  of  the  history  of  a  suit  or  judicial  proceeding  from 
its  conunencement  to  its  tennination,^  is  of  course  to  be  regarded  as  the 
primary  proof  of  any  fact  contained  therein.^  Proof  of  its  authenticity  is  iu 
aU  cases  a  prerequisite  to  its  admission  in  evidence.^  This  may  be  shown 
either  by  testimony  by  the  keeper  of  the  records,  ordinarily  the  clerk,  to  the 
effect  that  it  is  a  paper  of  record  from  his  otKce  or  by  a  proper  certificate 
from  his  office  to  the  same  effect.^  Testimony  of  the  judge  out  of  whose  court 
the  record  is  produced,®  or  the  testimony  of  any  competent  witness  who  could 
identify  the  record  as  the  original,^  may  likewise  be  received  for  this  purpose. 
This  principle  applies  not  only  to  the  record  as  a  whole  but  where  parts  of  it 


1.  5  Chamberlayne,  Evidence,  §§  3370- 
3374. 

8.  Davidson  v.  Murphy,  13  Conn.  213 
(1839);  Burge  v.  Gandy.  41  Neb.  149,  59 
N.  W.  369   (1894). 

8.  Harper  v.  Rowe,  53  Cal.  233  (1878); 
Day  v.  Moore,  13  Gray  (Mass.)  522  (1859); 
5  Chamb.,  Ev.,  §  3370.  Keoitals  in  record 
may  establish  jurisdictional  facts.  See  note, 
Bender,  ed.,  16  N.  Y.  180.  Pleadings  as 
evidence.  See  note,  Bender,  ed.,  116  N.  Y. 
423. 

Where  a  ooroner's  Yerdiet  in  an  inquest  is 
required  to  be  sealed  up  and  returned  to 
court  and  filed  it  thus  becomes  a  public 
record  and  as  such  is  proper  to  be  considered 
in  another  proceeding.  Foster  v.  Shepherd, 
258  111.  164,  101  N.  E.  411,  45  L.  R.  A.  (N. 
S.)  167  (1913).  The  record  of  the  coroner's 
verdict  is  not  admissible  in  evidence  in  an 
action  on  an  insurance  policy  unless  put  in 
by  the  insured  as  part  of  his  proof  of  death 


in  which  case  it  would  be  admissible  as  an 
admission  against  interest.  Krogh  v.  Mod- 
ern Brotherhood,  153  Wis.  397.  141  N.  W.  276, 
45  L.  R.  A.    (N.  S.)    404    (1913). 

4.  Carp  V.  Queens  Ins.  Co.,  203  Mo.  295, 
101  S.  W.  78  (1906);  Tully  j.  Lewitz,  98 
N.  Y.  Supp.  829,  50  Misc.  350  (1906);  5 
Chamb.,  Ev.,  §  3371,  n.  1. 

6.  Carp  v.  Queens  Ins.  Co.,  supra;  Garri- 
gues  V.  Harris,  17  Pa.  344  (1851) ;  6  Chamb., 
Ev.,  §  3371,  n.  2. 

6.  Odiorne  v.  Bacon,  6  Cush.  (Mass.)  185 
(1850)  ;  Kolterman  v.  Chilvers,  82  Neb.  216. 
117  N.  W.  405  (1908) ;  5  Chamb.,  Ev.,  §  3371. 
n.  3. 

7.  McLeod  v.  Crosby,  128  Mich.  641.  87 
N.  W.  883  ( 1901 ) ;  State  v.  Chambers,  70  Mo 
625  (1879) ;  5  Chamb.,  Ev.,  §  3371,  n.  4.  A 
statement  of  counsel  that  he  has  the^ record 
in  court  is  not  sufficient.  Azzara  ▼.  Waller, 
88  N.  Y.  Supp.  1040  (1904). 
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are  offered  in  evidence,  as  for  instanoe  an  exeentien,^  though  in  the  latter  case 
it  has  been  held  sufficient  if  the  officer  in  whose  hands  the  execution  was  and 
by  whom  the  returp  ,was  made,  i^eatifi^.  ^4  a^  the  one  under  which  he  acted.^ 
Such  a  record  or  a  part  thereof  oifered  in  evidence  must  be  competent  and 
material  to  the  issue  in  order  tp  be  admitted.  ^'^  A  judicial  record  will  not 
be  excluded  because  pf  some  m^i:e  defect  or  informality  in  connection  with 
the  making  of  the  record  ,or  the  papers  which  form  a  part  thereof.  If  the 
defect  is  not  one  which  affectSi  the  validity  of  the  writing  it  may  well  be  re- 
ceived." Thus,  a  record  of  judicial  proceedings  has.  been  admitted  where 
the  judge  or  clerk  neglected  or  failed  to  sign  the  same  as  required  by  statute,*^ 
though  not  registered  with  the  official  designated  by  law/^  though  the  com- 
plaint in  a  judgment  roll  was  not  verified,^^  and  though  papers  constituting 
a  judgment  roll  were  never  attached  together  in  the  form  of  a  roll  as  required 
by  statute. ^^  There  should,  however,  be  some  evidence  showing  jurisdiction 
of  the  court. ^*  A  record  is  adxnissible  though  obtained  in  an  irregular  man- 
ner," as  where  it  has  been  improperly  permitted  by  the  clerk  to  be  removed,** 
or  even  though  it  has  been  illegally  removed.*® 

§  1060.  In  Same  Court  and  in  Another  Court. —  An  original  judicial  record  is 
admissible  in  the  same  court,***  which  is  presumed  to  know  its  own  proceed- 
ings and  recOl'ds  ^*  and  will  take  judicial  notice  thereof.**'^  In  any  action  in 
which  any  fact  of  record  in  a  judicial  proceeding  in  another  court  is  relevant 
6uch  fact  may  be  established  by  the  production  of  the  original  record  of  such 
proceeding.**  Nor  will  it  be  any  objection  to  the  admission  of  the  proof 
offered  that  the  original  and  not  a  certified  copy  is  produced  **  even  though  it 

8.  Davis  V.   Ranttom,  26   Til.   100    (1^61);  18.  Stevison  v.  Earnest,  80  lU  513  (1875). 

Benjamin  v.  Shea,  83  Iowa  302,  41)  N.  W  18.  People  v.  Alden,  113  Cal.  284,  45  Pac. 

089    (1891)!  327   (1898). 

8.  Hildreth  v.  Lowell.  11  Gray  (Mass.)  345  .       80.  Manning  t.  Webb,  138  Ga.  881,  72  S.  E. 

( 1838) .  401  nOl  1 ) :  State  v  Logan.  33  Md   1  ( 1870) ; 

10.  Numbers  v   Shelly,  78  Pa   426  (1875)  ;  Garrigiies  v.  Harris,  supra;  5  Chamb.,  Ev  ,  { 
6  Chamb,  Ev.,  §  3372,  nn    1,  2.  337>,  n    1. 

11.  See  §   1052,  supra;   5  Oiamb.,   Ev.,  §  81.  Ward  v  Saunders.  28  N.  C.  382  (1846). 
3358.  See  also,   §  344,  supra;    1    Chamb.,   Ev.,   §§ 

12.  Farley  v   LeUia,  102  Ky   234,  44  R  W.  683,  684 

114,  10  Ky.  L    Rep    12ri.i    (1S07);   Eastman  22.  Taylor  v.  Adams,  115  111.  .570,  4  N.  E 

V.  Hartean.   12  Wis.  267    (1S60):   5  (  hamb ,  837    (1886^:   Wallis  v.  Beauchamp.   15  Tex. 

Ev.,  §  337M,  nn   2,  3.  303    (1855):    5   Chamb.   Ev.,   §   3375,  notea 

18.  Lindsay  v.  Beaman,  128  X    C    189,  38  3-11 

S.  K.  811   (1001)  28.  Bogers  v.  Riverside  Land,  etc..  Co.,  132 

14.  Johnf«on  v   Puritan  Min    Co.,  19  Mont.  Cal   9.  64  Pac.  95  (1901)  :  Odiorne  v.  Bacon. 
30,  47  Pac   337   (1896)  svpra :  Osburn  v.  State,  7  Ohio  212  (1835)  ; 

15.  Sharp  v.  Sumlcy,  34  Cal.  611   (1868)  Garrigiies  v.  Harris,  supra:  5  (ihamb.,  Ev., 
18.  Gould  v   V    S.,  209  Fed   730,  126  C.  C.      §  3376,  n,  1.     Contra:  Cramer  v   Tniitt,  113 

A.   464    (1913)  Ga.  967.  39  S.  E.  459   (1901):   Goldsmith  v 

17.  Brooke  v.  Daniels,  22  Pick    (Ma^4s  )*  498  Kilbourn.   46   Md.   289    (1876),    Oglesby'  v 

!  1839)  :  McFadden  v   Ferris.  6  Tnd   App  454.  Forman,  77  Tex   647.  14  S  W  244  (1890) 

3i  X.  E.  107  (1892);  5  Chamb.,  Ev.,  §  3374,  84.  McAllister  v.  People.  28  Colo!  156,  83 

n.   1.  Pac    308    (1900);   Carp  t.  Queen  Ins.  Co., 
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has  been  provided  by  statute  that  proof  of  the  records  of  one  court  in  those  of 
another  may  be  so  made.^ 

§  1061.  lOnutet  or  Memoranda;  When  Admitiible.^ —  Where  the  final  record 
has  not  been  completed,  minutes  and  entries  which  are  to  be  used  in  extending 
it  will  often  be  admitted.^^  Though  perhaps  not  conclusive  until  per- 
fected/'^^ it  is  to  be  regarded  as  the  strongest  sort  of  presumptive  evidence.^' 
The  original  papers  have  also  been  received  as  competent  evidence  where  it  is 
not  shown  that  the  final  record  has  been  perfected.^  Minutes  have  frequently 
been  admitted  as  sufficient  evidence  of  tiic  facts  recited  where  there  is  no  record 
required  to  be  kept^^  or  where  the  juu^nient  record  need  only  be  made  if 
required  by  one  of  the  parties.** 

When  Not  Admissible. —  There  are  several  decisions  which  might  be  taken 
as  authority  for  a  rule  that  minutes  and  entries  made  prior  to  the  final  extension 
of  the  record  will  not  be  received  in  evidence.**  This  principle  of  exclusion 
has  been  applied  to  minutes  kept  by  a  judge  merely  for  his  own  convenience  ** 
as  where  he  has  made  some  memoranda  of  this  character  on  his  calendar  *^ 


aupra;  Manning  v.  State,  46  Tex.  Cr.  32C,  81 
S.  W.  967  (1904) ;  5  Chamb.,  Ev.,  §  3376,  n.  2 

25.  Gray  v.  Davis,  27  Conn.  447  (1868); 
Lipscomb  v.  Po«tell,  38  Miss.  476,  77  Am. 
Dec.  651  (1860).  In  an  action  against  a 
city  for  causing  the  destruction  of  the  plain- 
tiff's building  by  fire  the  record  of  a  suit  for 
the  same  fire  against  a  contractor  is  not  ad- 
missible in  evidence.  Johnson  Co.  v.  Phila- 
delphia, 236  Pa.  510,  84  Atl.  1014.  42  L.  T{.  A. 
(K.  S.)  512  (1912).  Only  clear  and  direct 
evidence  is  sufficient  to  cause  the  conviction 
for  perjury  of  one  for  giving  testimony  which 
resulted  in  his  acquittal  of  a  previous  crime. 
Allen  v.  United  States,  114  C.  C.  A.  357,  194 
Fed.  664,  39  L.  R  A.  (\.  S.)  386  (1912). 
Admissibility  of  judgment  as  between  other 
parties.  See  note.  Bender,  ed.,  145  X.  Y.  607. 
Validity  of  a  foreign  judgment  in  rem,  Vol 
28,  X.  V.  Rpts  Bender,  ed .  note,  p.  511 
Conclusiveness  of  foreign  judgment.  Vol.  26, 
X.  Y  Rpts.,  Bender,  ed.,  note,  p.  1103  En- 
forceability of  judgments  in  another  state, 
Vol  22,  X.  Y.  Rpts.,  Bender,  ed  ,  note,  p.  556. 
Effect  of  foreign  judgment  raised  here,  Vol. 
3.  X.  Y  Rpts.,  Bender,  ed.,  note,  p  207. 
Discharge  not  prevent  action  herr  on  foreign 
judgment,  Vol.  1,  X.  Y.  Itpts ,  Bender,  ed  , 
note,  p.  419. 

26.  5  Chamberlayne,  Evidence,  §§  3377. 
3379 

87.  Townsend  v  Way,  5  Allen  (Mass  ) 
426  (1862):  State  v.  Warady,  78  N.  J  L 
687,  76  Atl.  977   (1909);  Chapman  t.  Seely, 


8  Ohio  Cir  Ct.  179,  4  Ohio  Cir.  Dec.  395 
(1891) ;  5  Chamb.,  Ev.,  §  3377,  n.  1. 

88.  Governor  v.  Bancroft,  16  Ala.  605 
(1849). 

88.  Gaskin  v  State,  64  Ga.  562  (1880); 
Read  v.  Sutton,  2  Cush.  (Mass.)  115  (1848). 
The  recovery  of  a  judgment  may  be  so  shown, 
McGrath  v.  Seagrave,  2  Allen  (Mass.)  443 
( 1861 )  ;  as  may  also  a  conviction  for  an  of- 
fense, Gandy  v.  State,  86  Ala.  20,  6  So.  420 
( 1888) ;  and  a  discharge  in  bankruptcy,  Serv- 
ian V.  Rohr,  66  Md.  95,  5  Atl.  867  (1886) 

80.  Wharton  v  Thomason,  78  Ala.  45 
(1884);  Sharp  v.  Lumley,  34  Cal  611 
(1868);  Morgan  v.  Burnett,  18  Ohio  536 
(1849). 

81.  Com.  v.  Bolkom,  3  Pick.  (Mass.)  281 
(1825);  Prentiss  v.  Holbrook,  2  Mich.  872 
(1852)  ;  5  Chamb..  Ev.,  §  3378,  n.  1. 

88.  Eknery  v.  Whitwell,  6  Mich.  474  (1850). 

88.  Tray  lor  v.  Epps,  11  Ga.  App.  497,  75 
S.  E.  828  (1912):  State  v.  Baldwin,  62 
Minn  518,  65  X.  W.  80  (1895);  Handly  t. 
Greene,  15  Barb  (X.  Y.)  601  (1853):  5 
Chamb.,  Ev  ,  §  3379,  n  1.  Comparf  Haddon 
V.  Lnndy,  69  X.  Y.  320  (1874),  holding  that 
original  minutes  from  which  the  entries  tre 
made  by  a  surrogate  in  a  book  as  required  by 
law  are  evidence  of  a  higher  character  even 
than  the  l>ook  itself. 

34.  McCormick  v.  Wheeler,  36  111.  114,  86 
Am.  Dec  388  (1864). 

85.  Miller  v.  Wolf,  63  Iowa  233,  IS  K.  W. 
889  (1S84). 
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or  on  the  papers  in  the  oase^'®  though  it  would  seem  that  they  might  be  used 
as  memoranda  to  refresh  the  memory  of  the  judge  ^^  in  the  absence  of  other 
or  higher  evidence.^® 

§  1062.  Judicial  Records;  Effect  When  Pcrfccted.^^ — Where  the  record  has 
l)een  perfected  it  or  a  certified  copy  thereof  then  becomes  the  only  evidence  of 
the  judgment  and  other  facts  which  should  appear  thereon  ^^  in  the  absence 
of  evidence  that  such  record  has  been  lost  or  destroyed,^  ^  in  which  case  it  would 
seem  that  secondary  evidence  in  the  form  of  docket  entries,*^  clerk's  memoran- 
dum ^^  and  the  like  mav  be  received, 

§  1063.  [Judicial  Becords] ;  Extent  to  Which  Admisiible.^^—  A  judicial  rec- 
ord when  produced  from  the  proper  custody  may  be  introduced  as  proof  of 
any  fact  or  facts,  properly  incorporated,  which  are  relevant  in  the.  trial  of  the 
particular  matter  in  controversy.  Thu^  for  the  purpose  of  ascertaining  what 
was  in  issue  and  determined  by  a  former  judgment,^^  or  for  some  other  pur- 
pose relevant  to  the  issue  involved  between  the  parties,**'  all  entries  and  papers 
in  a  record  which  are  relevant  to  the  issue  are  properly  admitted.*^  'Although 
there  may  not  be  an  identity  of  parties,  a  record  may  be  admitted  as  a  cir- 
cumstance from  which  to  infer  a  given  consequence.*^  The  dismissal  of  a 
eause  does  not  operate  to  remove  the  papers  from  the  record  so  as  to  exclude 
their  use  as  evidence."*^ 

Executions  and  Returns. —  The  returns  of  an  officer  upon  process  which  has 
been  placed  in  his  hands  for  service  become,  when  the  papers  have  been  filed 
in  the  record,  a  part  thereof  and  are  admissible  in  evidence.®^     Such  returns 


36.  Gilbert  v.  McEachen,  38  Miss.  460 
{I860). 

37.  Grimm  v.  Hamel,  2  Hilt.  <N.  Y.)  434 
<1859). 

38.  Keller  v.  Killion,  9  Iowa  329  (1859). 
Stenoi^rapher's  notes  are  to  be  ipven  no  more 
force  than  minutes  made  by  the  judge.  Ed- 
wards V.  Heuer,  46  Mich.  95,  8  N.  W.  717 
<1881). 

39.  5  Chamber lavne.  Evidence.  §  3380. 

40.  Ooggans  v.  My  rick,  131  Ala  286,  31 
So.  22  (1001)  ;  Baxter  v.  Pritehard,  113  Iowa 
422,  85  X  W.  633  ( 1901 )  ;  6  Chamb.,  Ev.,  § 
33S0,  n.  1. 

41.  VVaterbury  Lumber,  etc.,  Co  v.  Hinck- 
ley, 75  Conn  187,  52  Atl*-739  (1902) :  Baxter 
V.  Pritchard,  supra 

49.  Ellis  V.  Huff,  29  111.  449  (1862);  Bu- 
chanan V.  Moorev  10  Serg.  ft  R.  (Pa.)  275 
(1S23). 

48.  Brown  v.  GampbeU,  33  Gratt.  (Va  )  402 
(1880). 

44.  5  Chamberlayne,  Evidence,  §§  3881: 
3385. 


49.  Ward  v.  Sire,.  62  App.  Div.  443,  65  N. 
Y.  Supp    101   (1900). 

46.  James  v.  Conklin,  158  111.  App.  640 
(1910) ;  Bartlett  ▼.  Decreet,  4  Gray  (Mass.) 
HI  (1855);  Rapley  y.  McKinney's  Estate, 
143  Mich.  .508,  107  N.  W.  601  (1906) ;  Durr 
V.  Wildish,  108  Wis.  401,  84  N.  W.  437 
(1900) ;  5  Chamb.,  Ev.,  §  3381,  n.  2. 

47.  Wallace  v.  Jones,  93  Ga.  419,  21  S.  £. 
89  (1893);  Cahill  v.  Standard  Marine  Ins. 
Co.,  204  X.  Y.  190,  97  N.  E.  486  (1912); 
Knapp  V.  Miller,  133  Pa.  275,  19  Atl.  555 
(1890) ;  5  Chamb.,  Ev.,  §  3381,  n.  3. 

48.  Van  Rensselaer  v.  Akin,  22  W«nd.  (N. 
Y.)    549. 

48.  Woods  V.  Kessler,  93  Ind.  356  (1888) ; 
Lyster  v.  Stickney,  12  Fed.  609,  4  McCrary 
109   (1882). 

60.  State  v.  Lang,  63  Me.  215  ( 1874) ; 
Heyfron  v.  Mahoney,  9  Mont.  497  24  Pac. 
93,  18  Am.  St.  Rep.  757  (1890);  Shoup  ▼. 
MarkB.  128  Fed.  32,  62  C.  C.  A.  540  (1904) ; 
5  Chamb.,  Ev.,  §  3382,  n.  1. 
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are  those  of  a  public  officer  of  an  official  act  in  the  performance  of  his  official 
duty  and  which  he  is  by  law  bound  to  make.*^^  Where  the  officer  to  whom  a 
writ  is  delivered  has  been  prevented,  without  negligence  or  fault  on  his  part, 
from  obeying  the  mandate  of  the  writ,  a  return  endorsed  upon  the  writ  is  a 
sufficient  return  and  evidence  of  that  which  it  recites.®^  The  endorsement  by 
the  officer  must  in  all  cases  be  one  which  he  is  authorized  to  make.*^^  Aa 
original  execution  has  also  been  admitted  in  evidence  to  show  that  it  was  in- 
correctly copied  into  the  record,^'*  or  in  proof  of  some  other  relevant  fact.** 
Where  the  execution  has  been  lost,  the  execution  docket  kept  by  the  clerk  con- 
taining entries  in  regard  thereto  is  admissible.*^ 

Incidental  Matters^ —  Papers  which  are  incidentally  connected  with  the  pro- 
ceedings such  as  bills  of  exceptions,*^  affidavits,**  depositions  in  courts  of  pro- 
bate,*** a  report  of  a  surveyor  attached  to  the  record  of  an  action  of  ejectment,**' 
matters  of  evidence®^  and  a  paper  purporting  to  be  the  opinion  of  a  judge  but 
not  signed  or  in  any  way  authenticated,**^  will  not  be  received  in  evidence  as  a 
part  of  the  record. 

Matters  not  Properly  Part  of, —  The  record  as  a  whole  imports  verity.  It 
therefore  follows  that  every  part  of  it  will  be  received  to  prove  that  which  it. 
legitimately  sets  forth.*^^  It  will  not,  however,  be  admitted  as  proof  of  any 
entry  or  statement  which  is  not  properly  a  part  thereof.*'*  Thus  where  the 
statute  provides  what  shall  form  the  judgment  roll,  papers  which  are  not 
among  those  specified  cannot  be  made  a  part  thereof  by  being  joined  to  it.*** 

Pleadings. —  The  pleadings  constitute  a  part  of  the  record  and  as  such  are 
admissible.**® 

§  1064.  [Judicial  Seoords] ;  Justices  of  the  Peaoe.*^ —  Records  kept  by  jus- 
tices of  the  peace  of  proceedings  before  them  have,  where  properly  authen- 


61.  Bechfltein  v.  Saminis,  10  Hun  rN.  Y.) 
685  (1877),  and  are  received  though  made 
alter  the  commencemefit  of  ihe  action  in 
which  they  are  offered. 

5a.  Rowe  V.  Hardy,  97  Va.  674,  34  S.  E. 
625,  75  Am.  St.  Rep.  811   (1899). 

63.  Kimmel  v.  Meier,  106  111.  App.  251 
(1902);  Wardwell  v.  Patrick,  1  Bosw.  (N. 
Y.)  406  (1857) ;  5  Chamb.,  Ev.,  §  3382,  n.  5. 

54.  Perry  v.  Whipple,  38  Vt.  278  (1865). 

65.  Nelson  v.  Brisbin,  5  Neb.  (Unoff.)  496, 
98  N.  W.  1087  (1904). 

56.  Williams  v.  Lyon,  181  Ala.  531,  61  So. 
299  (1913) ;  Ellis  v.  Huff,  29  111.  449  (1862). 

57.  O'NeaU  v.  Calhoun,  67  111.  219  (1873) ; 
State  V.  Hawkins,  81  Ind.  486  (1882);  5 
Chamb.,  Ev.,  §  3383,  n.  1. 

58.  Dempster  Mill  Mfg.  Co.  v.  Fitzwater, 
•6  Kan.  App.  24,  49  Pac.  624  (1897). 

59'.  Lipscomb  v.  Postell,  38  Miss.  476,  77 
Am.  Dec.  651   (1860). 


60.  Patton  v.  Kennedy,  1  A.  K.  Marsh. 
(Ky.)  389)  10  Am.  Dec.  744  (1818). 

61.  Mestier  v.  New  Orleans,  etc.,  R.  Co.,  16 
La.  Ann.  354  (1861). 

68.  Wixson  v.  Devine,  67  Cal.  341,  7  Pac 
776   (1885). 

68.  State  v.  Hawkins,  tupra;  Numbers  ▼. 
Shelly,  78  Pa.  426  (1876) ;  5  Chamb.,  Ev.,  § 
3384,  n.  1. 

64.  Gunn  v.  Howell,  35  Ala.  144,  73  Am. 
Dec.  484  (1869);  Colton  Land  &  W.  Co.  v. 
Swarts,  99  Cal.  278,  33  Pac.  878  (1893). 

65.  Colton  Land  k  W.  Co.  v.  Swartz,  tfupro. 

66.  Gregory  v.  Pike,  94  Me.  27,  46  Atl.  793 
(1900);  Keller  v.  Morton,  117  N.  Y.  Supp. 
200,  63  Misc.  340  (1909) ;  Com.  v.  Mononga- 
hel  Bridge  Co.,  216  Pa.  108,  64  Atl.  909 
( 1906) ;  5  Chamb.,  Ev.,  |  3386. 

67.  5  Chamberlayne,  Evidence,  §§  8386: 
3390. 
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ticated  and  proved,*®  been  received  in  proof  of  the  facts  stated  therein,**^ 
especially  in  those  jurisdictions  where  such  a  court  is  one  of  records.  Like- 
wise minutes  ''^  kept  by  justices  of  the  peace  have  been  admitted,  as  have  also 
their  files  ^^  and  dockets/^  though  in  Vermont  it  has  been  the  rule  to  refuse 
to  receive  the  files  and  minutes  if  the  justice  is  alive,  it  being  declared  that 
the  only  appropriate  evidence  is  the  record  or  a  copy  thereof  J^ 

Administrative  Requirements. —  When  in  an  action  before  a  justice  of  the 
peace  his  own  docket  is  offered  in  evidence  the  rule  prevails  that  it  is  unnec- 
essary to  introduce  proof  of  its  identity  or  of  the  official  character  of  the  jus- 
tice.'^ As  in  other  cases,  however,  the  record  must  be  identified  by  evidence 
to  the  satisfaction  of  the  presiding  judge  when  it  is  offered  in  another  court.^^ 
This  may  be  done  by  the  oath  of  the  justice  establishing  the  identity  and 
authenticity  of  the  record,**'  or  in  the  case  of  two  justices  by  the  oath  of  one  of 
them  to  the  same  effect,^^  or  by  the  testimony  of  any  competent  witness.^** 
Where  the  justice  is  dead  it  has  been  regarded  as  proper  to  prove  the  fact  of 
his  death  and  to  produce  the  original  minutes  in  his  handwriting  with  proof 
in  verification  of  them."^  In  some  cases  proof  of  the  handwriting  of  the  justice 
has  been  required;  **  in  others  it  has  not/*  The  fact  that  authenticated  copies 
of  the  record  of  a  justice  of  the  peace  are  admissible  does  not  exclude  the 
original/^ 

Dttti/  Imposed  by  Statute. —  The  fact  that  no  statute  imposes  the  duty  upon 
a  justice  of  the  peace  to  keep  a  r/ecord  or  docket  does  not  affect  its  admis- 
sibility/^ Where  by  express  provision  of  law  the  duty  is  imposed  upon  a  jus- 
tice of  the  peace  of  keeping  a  record  or  docket  and  it  is  specified  what  shall  be 
entered  thereon,  it  or  a  transcript  thereof  is  then  only  admissible  as  evidence 


ea.  Baur  V.  B«a11,  14  Colo.  3S3,  23  Pac. 
345    (1890), 

68.  People  v.  Ham,  73  III.  App.  533  (18$>7) ; 
Knapp  V.  Miller,  133  Pa.  275,  19  Atl.  555 
(1890);  5  Chamb.,  £v.,  §  3386.  n.  1.  Us 
statemento  cannot  be  collaterally  questioned. 
Church  V.  Pearne,  75  Conn.  350,  53  Atl.  955 
(1903). 

70.  Folsom  V.  Cre88eT,%73  Me.  270  (1882)  ; 
Pollo«*k  V.  Hoag,  4  E.  D.  Smith  (N.  Y.)  473 
(1855). 

71.  Keenan  v.  Washington  Liqiior  Co.,  8 
Ida.  383,  69  Pac.  112  (1902). 

72.  Downey  v.  People,  117  III.  App.  501 
(1905);  State  v.  Gallamore,  83  Kan.  412, 
111  Pac.  472  (1910) ;  McOrath  v.  Reagrare,  2 
Allen  (Mass.)  443,  79  Am.  Dec.  797  (1861)  ; 
5  Chamb.,  Ev.,  §  3386,  n.  6. 

78.  Xye  v.  Kellam,  18  Vt.  594  (1846).  See 
Gibson  V.  Holmes,  78  Vt.  110,  62  AtL  11,  4 
L.  R.  A.   (N.  S.)  451   (1905). 


74.  Oroff  V.  Oriswold,  1  Den.  (N.  Y.)  432 
(1845). 

76.  Bridges  v.  Branam.  133  Ind.  488,  33 
N.  E.  271  (1802);  Michaels  v.  People,  208 
111.  603,  70  N.  E.  747  (1904)  ;  5  Chamb.,  Ev., 
§  3387,  n.  2. 

76.  Chapman  v.  Dodd,  10  Minn.  350 
( 1 865 ) ;  Pollock  V.  Hoag,  supra. 

77.  Scott  V.  McCrary,  1  Stew.  (Ala.)  315 
(1828). 

78.  Cole  V.  Curtis,  16  Minn.  182  (1870); 
State  V.  Chambers.  70  Mo.  625    (1879). 

79.  Baldwin  v.  Prouty,  13  Johns.  (N.  Y.) 
430  (1816). 

80.  Patterson  v.  Freeman,  132  N.  C.  357,  43 
S.  £.  904    (1903). 

81.  Neal   v.   Keller,    19  Kan.    HI    (1877). 
89.  Folsom    v.    Cressey,    supra:    Miller    v. 

State,  61  Ind.  503  (1878) ;  State  v.  Chambers, 
supra;  5  Chamb.,  Ev.,  §  3388. 

88.  Chapman  v.  Dodd,  supra.  See  Ruggles 
T.  Gaily,  2  Rawle  (Pa.)  232  (1828). 
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of  the  facts  authorized  to  be  entered  therein.*^  The  failure,  however,  of  the 
justice  to  enter  up  his  judgments  in  the  precise  mode  and  form  prescribed  by 
statute  will  not  vitiate  the  effect  of  the  record  as  evidence.®** 

§  1066.  [Judicial  Becords];  Probate  Courts.s^ — The  records  of  probate 
courts  concerning  matters  properly  within  their  jurisdiction  may  be  received 
as  evidence  of  those'  matters  so  recorded  therein  as  in  cases  of  other  courts  of 
record.***^  Thus  probate  records  will  be  received  to  prove  the  appoiutmeut  of 
an  administrator  without  accounting  for  the  non-production  of  the  original 
letters;®*  the  final  settlement  of  an  administrator;®*  the  death  of  the  tes- 
tator ;®'^  the  filing  and  allowance  of  a  claim  against  an  estate;**^  the  inven- 
torying of  a  debt  and  the  acts  of  an  executor  and  guardian;*^  an  order  for 
the  specific  performance  by  the  executor  of  a  contract  made  by  the  testator;'* 
to  show  minority  of  wards  at  a  certain  date ;  ^*  issuance  of  letters  of  guardian- 
ship;*^^ the  appointment  of  a  person  as  guardian  of  a  non  compos;^'  the 
inventory  and  appraisement  of  an  estate  as  tending  to  prove  its  value,'*^  and 
other  matters  of  a  like  nature.  As  in  other  cases,  the  record  will  not  be  re- 
ceived in  evidence  as  proof  of  any  matter  which  does  not  properly  belong 
there.  ^® 


84.  People  v.  Hayes,  63  lU.  App.  427 
(1896) ;  Armstrong  v.  State,  21  Ohio  St.  357 
(1871)  ;  5  Chamb.,  Ev.,  §  3390,  n.  1. 

85.  Reed  v.  Whitton,  78  Ind.  579  (1881). 
Nor  will  failure  of  justice  on  removing  from 
the  town  to  deposit  his  docket  book  with  the 
town  clerk.  Carshore  v.  Huyck,  6  Barb. 
(N.  Y.)  583  (1S49). 

86.  5  Chamberla3me,  Evidence,  §  3391. 

87.  Cox  V.  Cody,  75  Ga.  176  (1885) ;  Ford 
V.  Ford,  117  111.  App.  502  (1905);  Lalor  v. 
Tooker,  130  App.  Div.  11,  114  N.  Y.  Supp 
403  (1009)  :  Com.  v.  Levi,  44  Pa.  Super.  Ct. 
253  (1910)  ;  5  Chamb.,  Ev.,  §  3391,  n.  1. 

88.  McKory  v.  Sellars,  46  Ga.  550  (1872) ; 
Davis  V.  Turner,  21  Kan.  131  (1878);  5 
Chamb.,  Ev.,  §  3391,  n.  2. 

89.  La1onette*8  Heirs  v.  Lipscomb,  62  Ala. 
570  (1875). 


90.  Randolph  v.  Bayne,  44  CaL  366  (1872K 

91.  Jordon  v.  Bevans,.10  Kan.  App.  42A,  61 
Pac.  985    (1900). 

9S.  Eckford  v.  Hogan,  44  Miss.  398  (1870). 
98.  Williams  v.  Mitchell,  112  Mo.  300,  20 
S.  W.  647   (1892). 

94.  Richards  v.  Swan,  7  Gill  (Md.)  366 
(1848). 

95.  Davis  v.  Hudson,  29  Minn.  27,  II  X.  W^ 
1.36  (1881). 

96.  Thomas  v.  Hatch,  3  Sumn.  (U.  S.)  170 
(1838). 

97.  Smalley  v.  Paine  (Tex.  Civ.  App.  1910). 
130  8.  W.  739 :  Bailey  v.  Robison,  233  111.  6U. 
84  N.  E  660  (1908). 

98.  Wilson  v.  Johnson,  152  Ala.  614,  44  So. 
539   (1907). 
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COPIES  AND  TRANSCRimS;  JUDICIAL  REC0RD8. 

Copies  and  transcripts;  judicial  records,  1066. 
exemplifications,  1067. 
examined  or  sworn  copies.  1068. 
office  or  certified  copies,  1069. 

justice's  courts,  1070.  ' 

probate  courts,  1071. 
federal  courts,  1072. 
of  other  slates,  1073. 

attestation  of  the  clerk,  1074. 

certificate  of  the  judge,  1075. 

jtistices  of  the  peace,  1076. 

probate  courts,  1077. 
state  courts  in  federal  courts,  1078. 
foreign  courts,  1079. 

§  1066.  Copies  and  Tranioripts ;  Judieial  Becordi.^ —  It  is  a  general  rule  that 
Inhere  the  judgment,  decree  or  proceeding  of  a  court  of  record  is  to  be  proved 
it  must  be  done  by  producing  the  original,^  which  may  be  regarded  as  primary 
proof,^  or  by  a  copy  duly  autenticated,  the  latter  being  the  usual  mode.^ 
Proof  by  copy  may  be  of  three  kinds,  (1)  exemplification,  (2)  copies  made  by 
an  authorized  officer,  commonly  called  office  copies  and  (3)  sworn  or  exam- 
ined copies.*  In  order  to  render  a  copy  of  a  record  admissible  the  essential 
requirements  •  are  that  it  should  appear  to  the  satisfaction  of  the  presiding 
judge  that  the  record  from  which  it  was  made  came  out  of  the  proper  custody,' 
and  that  the  copy  should  only  contain  matters  which  should  properly  be  en- 
tered upon  the  recordJ  and  which  it  is  the  duty  of  the  official  to  record. 

§  1067.  Exemplifies tors.^ —  An  exemplified  copy,  which  is  one  of  the  modes 


1.  5  Cliamberlayne,  Evidence,  §  3392. 
8.  Jackson  v.  Robinson,  4  Wend.    (N.  Y.) 
436  nS30). 

3.  Harper  v.  Rowe,  53  Cal.  233  (1878); 
Day  V.  Moore,  13  Gray  (Maas.)  522  (1859). 

4.  Ramsey  v.  Flowers,  72  Ark  316.  80  S. 
W.  147  (1904);  Abington  v.  \orth  Bridge- 
water.  23  Pick.  (Mass.)  170  (1839)  ;  Packard 
T.  Hill,  7  Cow.  (X.  Y.)  434  (1827)*  The 
rule  applies  to  copies  of  executions.  Cannon 
V   Gorham,  136  Ga.  167,  71  S.  E.  142  (1911) ; 


Dooley  v  Wolcott,  4  Allen  (Mass.)  406 
(1862);  Benedict  v.  Heineberg,  43  Vt.  231 
(1870) ;  6  Chamb.,  Ev.,  %  3392,  n.  3. 

5.  Stewart  y  Swanzy,  23  Miss.  502  (1852) ; 
Stamper  y.  Gay,  3  Wyo.  322,  23  Pac.  69 
(1890). 

6.  Garrigues  t.  Harris,  17  Pa.  344  (1851). 

7.  Globe  Mut.  L.  Ins,  Ass'n  y.  Meyer,  118 
in.  App   156  (1905) ;  5  Chamb.,  Er.,  §  3393. 

8.  5  Chamberlayne,  Eyidence,  §  3394. 
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of  proving  a  judicial  record,^  was  obtained  "  at  common  law  by  removing  the 
record  into  the  court  of  chancery  by  certiorari.  The  great  seal  was  attached 
to  a  copy,  which  was  transmitted  by  a  mittimus  to  the  court  in  which  it  was  to 
be  used  as  evidence/'  *^  In  this  country  it  is  not  necessary  to  remove  the 
record  from  an  inferior  to  a  superioi'  coii^t  %j^  certiorari  even  on  plea  of  nul 
tiel  record  but  an  exemplificati(Hi  is  sufficients^ 

§  1068.  Examined  or  Sworn  Copies.^^ —  An  examined  or  sworn  copy  which  is 
proved  by  producing  a  witness,  possibly  an  unofficial  one,-^^  who  has  compared 
the  copy  with  the  original  record,  word  for  word,  or  who  has  examined  the 
copy  while  another  person  read  the  original  *^  is  one  of  the  ordinary  methods, 
independent  of  any  statute,  of  proving  a  public  document  or  record.*^  A 
sworn  copy  of  a  copy  has  been  rejected,^**  though  where  the  original  was  iu  a 
dilapidated  condition  and  copies  thereof  had  been  u^ed  for  many  years  iu 
place  of  the  original  for  public  reference  a  copy  was  admitted.**  It  must  ap- 
pear that  the  copy  offered  has  been  properly  examined  and  compared  with  the 
original.  *** 

> 

§  1069.  Office  or  Certified  Copics.i^ —  Certified  copies  made  by  the  officer  in 
custody  of  judicial  records  and  known  as  office  copies  is  another  mode  of  proof 
in  many  jurisdiction  being  made  so  by  express  p/ovisious  of  a  statute," 
though  according  to  the  earlier  authorities,  the  admission  of  an  office  copy 
seems  to  have  been  restricted .  to  tbosQ  cases  where  the 'trial  was  in  the  same 
court  and  in  the  same  cause  ^^  and  possibly  where  the  trial  was  in  another  e  uirt 
but  in  the  same  cause  in  ^hich  the  answer  was  put  in.^^  A  statute  authoriz- 
ing the  admission  of  certi^ed  copies  of  judicial  records  is  not  exclusiouarv  of 
proof  by  the  original  unless  it  so  provides. ^"^     The  general  rule  prevails  that 


9.  Weaver  v.  Tuten,  138  Gr.  101,  74  S    E. 
835   ( 1912 ) ;  Gardere  v.  Columbian  Ins.  Co., 
7  Johns.    (X.  Y.)   514   (1811);  Spaulding  v 
Vineent,  24  Vt.  501    (1852);  5  Chamb.,  Ev., 
§  3394,  n    1. 

10.  We^t  Jersey  Traction  Co  v.  Board  of 
Public  Works,  57  \.  J.  L  313,  30  Atl  581 
(1894) 

11.  Id.;  Vail  V.  Smith,  4  Cow.  (N.  Y.)  71 
(1825). 

12.  5  Chamtierlarne,  Evidence,  §§  3395, 
3396. 

18.  State  V.  Lynde.  77  Me.  561,  I  Atl. 
587  (1885);  State  v.  Collins,  68  X  H.  299, 
44  Atl    495    (1895). 

14.  West  Jersey  Traction  Co.  v.  Board  of 
Public  Works,  supra 

16.  People  V.  Lyons.  168  111  App  396 
(1912):  State  V.  Collins.  Biipra;  Kelloj?;;  t 
Kellogg,  6  Barb.  <N.  Y.)   116  (1849);  Lybn 


V.  McCadden,  15  Ohio  551   (1846^  :  5  Chamb . 
Ev.,  §  3395,  n   3. 

16.  Grimes  v   Bastrop.  20  Tex.  310  1 1862) 

17.  New  York,  etc.,  R.  Co  v.  Hor;ran.  26 
R.   I.  448,  59  Atl.  310    (1904) 

18.  Foster  v.  People,  121  UK  .\|>p.  16-^ 
(1905)  ;  Kellogg  v.  Kellogg,  aupra;  5  ( Iiamb. 
Ev,  §  3396,  nn.  1,  2,  3 

19.  5  Chamlierlayne,  Evidence.  §§  3:»7- 
3403. 

aO.  Craig   v.   Kiuey.   78    Iml     141    (ISSl). 
Com.  v.  i;n!«Iey.   170  Alass.   14    4S  X    K   :^^' 
(IS97);    Bailey  v    Fransicili.   lol    App    Pi^ 
140.  91   N    Y.  Siipp.  S.V_'    <190rn:  5  Cliamii 
Ev.,  g  3397,  n.    1. 

81.  West  Jersey  Traction  Co  v  Hitard  of 
Public  Works,  svpra. 

t.  Kellogg  V.  Kellogg,  (tuprn. 
\.  McAllister  v    People,  28  Colo    156!  61 
Pac   308   (1900):  Vose  v.  ^lanlv.  19  Me  331 
(1841) ;  5  Chamb.,  £t.,  §  3398. 
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the  official  who  has  the  legal  custody  of  the  records  of  a  court^  ordinarily  the 
clerk  of  the  court,  he  being  the  person  usually  entrusted  with  the  duty  of  keep- 
ing the  records,^"*  is- the  one  who  is  authorized  to  give  certified  copies  of  them, 
and  a  certificate  by  the  judge  is  not  sufficient.^*  Unless  authority  to  the 
contrary  exists  by  virtue  of  some  statute  -"  it  will  be  required  that  the  clerk 
shall  not  in  his  certificate  state  that  a  certain  fact  appears  of  record  or  that  in 
his  opinion  a  certain  legal  import  or  effect  results  from  what  is  there. entered. 
His  duty  in  such  case  is  to  furnish  a  copy  of  what  the  record  itself  contains.^' 
The  presiding  judge  will  therefore  exclude  a  certificate  to  the  effect  that  a 
judgment  has  been  rendered,^^  affirmed,^  .reversed,^^^  that  an  abstract  thereof 
has  been  indexed,^ ^  or  that  an  execution,  thereon  has  been  issued  and  re- 
turned,^^  the  only  proper  and  competent  evidence  of  such  facts  being  a  tran- 
script or  copy  of  the  record.  Similarly  a  certifi<;atp  to  the  effect  that  a  case  has 
been  dismissed.'^?  or  that  the  foregoing  contains  all  that  is  material  to  the  con- 
troversy,^^ will  be  rejected.  Certificates  to  the  effect  that  letters  of  guardian- 
ship have  been  granted,^*  a  claim  allowed,^**  a  will  proved,^^  letters  of  admin- 
istration granted,^^  that  a  person  is  public  administrator  ^^  and  of  the  death  of 
a  person,  that  his  estate  has  been  administered  upon  and  who  were  his  heirs  *^ 
have  been  excluded.  The  clerk  cannot  certify  to  matters  which  are  not  prop- 
erly and  legally  entered  on  the  records.''^ 

Authentication. —  It  is  essential  to  the  admissibility  of  a  copy  that  it 
should  be  properly  authenticated.^*  Statutory  requirements  should  be  at  least 
substantially  complied  with.^^  If  it  is  required  that  a  copy  shall  be  authen- 
ticated by  the  seal  of  the  court,  an  absence  of  such  seal,'**  if  the  court  has  on^,**^ 


24.  Lay  v.  Sheppard,  112  Ga.  Ill,  37  &.  £. 
132  (1900):  Fit/patrick  v,  Simonson  Bros. 
Mfg.  COm  S6  Minn.  140,  90  N.  W.  37S  (1902)  ; 
Woolaey  v.  Saunder*,  3  Barb.  (X.  Y.)  301 
(1848) ;  5  Chamb.,  Ev..  §  3399,  n.  1. 

26.  Dibble  v.  Morris,  26  Conn.  416  (1857). 
But  Bee  Cockran  v.  State,  46  Ala.  714  (11171) . 

26.  B*ir8t  Nat.  Bank  v.  Lippman,  129  Ala. 
UUA,  30  So:  19  (1900):  Landing  v  Russell, 
3  Barb.  Ch.   (N.  Y.)  325   (1848). 

27.  Lamar  v.  Pearre,  90  Ga.  377  (1892)  ; 
English  V.  Sprague,  33  Me.  440  U851)  ;  5 
C  hamb .  Ev.,  §  3400v  n.  2. 

28.  Lansini?  v.  HuHsell,  supra;  Thompsoa  v. 
Mann.  .^)3  \V.  Va.  432,  44  S.  E.  246  (1903). 

29.  Miller  v.  VauirhAn,  7S  Ala.  323  (1884). 

30.  Doihard  v.  Sherd,  69  Ala    135   (1881). 

31.  Lindfciey  y.  State,  27  Tex.  Civ.  App.  540, 
6tt  S.  W.  3.32  ( 1001 )  * 

32.  Ca»r  v  Youse,  39  Mo.  346,  90  Am  Pec. 
470   (1866). 

83>  Lamar  v.  Pear  re,  mpra.  ■,  j 

84.  Bellamy  v.  Hawkins,  17  ,  Fla.  750 
(1880). 


35.  Peebles    v.    Tomlinson,    33    Ala.    336 
(1858). 

86.  Armstrong  v.  Boylan,  4  N.  J.   L.,   76 
(1818). 

87.  Staring  v.  Bowen,  6  Barb.  (N.  Y.)  109 
(1849). 

88.  Morse  v.  Bellows,  7  N.  H.  549,  28  Am. 
Dec.  372   (1835). 

89.  Littleton  v.  Christy's  Adm'r,  11  Mo. 
390   (1848). 

40.  Billingsley  v.  Hiles,  6  S.  D.  445,  61 
N.  VV.  687  (1895) ;  5  Chamb.,  Ev.,  §  3400,  n. 
15. 

41.  Boardma^n  v.  Page,  11  N.  H.  431 
(1840)  :  League  v.  Henecke  (Te.x.  Civ.  App. 
1894),  26  »S.  VV,  Z20;  5  Oiamb.,  Ev.,  §  .3401. 

42.  McGUsson  v.  Scott,  112  Iowa  289,  63 
K.  W.  974  (1900)  :  5  Ghamb.,  Ev.,  §  3402. 

48.  Hagan  v.  Snider,  44  Tex.  Civ.  App.  139, 
96  S.  W.  213  (1906). 

44.  Brunt   v.   State,   36   Tnd.   330    (1871): 
Burge  v.  Gandy,  41  Neb.  149.  59  X.  W..^59 
( 1394)  :  5  Chamb.,  Ev.,  §  3402,  n.  3. 
,   i5..  ^urge  V,  Gai^dy,. «tipra. 
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will  be  a  suflScient  reason  for  its  exclusion.  Ordinarily,  however,  in  the  at 
sence  of  a  statute,  a  transcript  of  a  judicial  record  requires  no  seal  as  au 
essential  to  admissibility. "•^  A  certificate  under  private  seal  of  the  derk  has 
in  some  cases  been  received,  there  being  no  official  seal  of  the  court.*^  Where 
there  is  no  provision  of  law  as  to  what  the  certificate  shall  state,  it  is  gener- 
ally regarded  as  sufficient  if  it  contains  a  statement  indicating  that  the  copy 
is  a  true  copy.***  In  fact  it  must  be  shown  to  be  such/®  Where  the  statute 
prescribes  what  the  certificate  shall  state,  it  will  be  received  if  it  substantially 
satifies  the  requirement  of  the  statute  in  regard  thereto.**®  Mere  clerical 
errors  will  not  be  sufficient  for  the  exclusion  of  a  copy.*^  Where  the  com- 
plete record  is  composed  of  several  papers  a  copy  thereof  has  been  received 
where  each  paper  is  certified  ^^  as  well  as  where  the  certification  is  general  and 
includes  them  all.*^  If,  however,  the  papers  certified  do  not  constitute  a 
complete  copy  they  may  be  rejected.***  The  copy  or  certificate  should  identify 
the  papers  with  certainty  *^  so  as  to  inform  the  court  what  is  certified 
to,*« 

§  1070.  Justices'  Coiirts.*^ —  Though  the  justice's  docket  or  record  is  the 
best  evidence  ^^  a  sworn  or  certified  copy  thereof  has  been  received  '®  with  the 
same  effect  as  the  original,^^  on  tht  ground  of  convenience,**'  though  in  some 
instances  its  reception  has  been  limited  to  those  cases  where  the  justice  is  dead 
or  absent.*^  Proof  by  this  means  is  also  frequently  provided  for  by  statute/' ' 
Such  a  certificate  has  been  received  in  favor  of  the  justice.**     Such  a  statute 


4«.  Weifl  T.  Levy,  69  Ala.  209  ( 1881 ) ;  Con- 
ley  V.  State,  85  Ga.  348,  11  S.  E.  659  (1890) ; 
Com.  V  Quigley,  170  Mass.  14,  48  N.  E. 
782    ( 1897 ) ;   5  Chamb.,  Ev.,  3402,  n.  5. 

47.  Torbett  v.  Wilson,  1  Stew.  &  P.  ( Ala. ) 
200  (1831) ;  Gates  v.  SUte,  13  Mo.  11  (1850). 

4S.  Gloa  V.  Stern,  213  111.  326,  72  N.  E. 
1067  (1904):  Com.  v.  Wait.  131  Mass.  417 
(1881 )  ;  5  Chamb..  Ev.,  §  3403,  n.  1. 

48.  Drumm  v.  Cessnum,  68  Kan.  331,  49 
Pac.  78  (1897). 

60.  Cofer  v.  Schening,  98  Ala.  338,  13  So. 
123  (1892) ;  Old  Wayne  Mut.  Life  Absoc.  v. 
McDonough,  164  Ind.  321,  73  N.  E.  703 
(1904) ;  5  Chamb.,  Ev.,  §  3403,  n.  4. 

61.  Daniel  v.  State,  114  Ga.  533,  40  S.  E. 
805  (1901). 

Siirnature  of  Judge  to  the  record. —  Absence 
of  on  copy  does  not  vitiate.  Anderson  v.  Ack- 
erman.  83  Ind.  481  (1883);  Stacks  v.  Craw- 
ford, 63  Neb.  662,  88  N,  W.  852  (1902).  See 
Elliott  V.  Cronk's  Adm'rs.,  13  Wend.  (N. 
Y.)    35    (1834). 

68.  Goldstone  v.  Davidson,  18  Cal.  41 
(1861). 

68.  Sherburne  v.  Rodman,  51  Wis.  474,  S  N. 


W.  414  (1881);  Weaver  v.  Tuten.  138  Ga. 
101,  74  S.  E.  835   (1912). 

64.  Susquehanna,  etc.,  R.  k  C.  Co-  ▼.  <)iiick, 
68  Pa.   189    (1871). 

66.  Pike  v.  Crehore,  40  Me.  503  (1855). 

66.  Clements  v  Taylor,  65  Ala.  363  (1880). 

67.  5  Chamberlayne,  Evidence,  §{  3404- 
3406. 

68.  Hibbs  v.  Blair,  14  Pa.  413  (1850). 

69.  Com.  V.  Downing,  4  Gray  (Muss.)  29 
(1855) ;  French  v.  Schreeve,  18  N.  J.  L.  147 
(1840)  ;  5  Chamb.,  Ev,  §  3404,  n.  2. 

80.  Welsh  V.  Crawford,  14  Serg.  ft  R.  (Pa.) 
440  (1826). 

61.  Hibbs  V.  Blair,  Mupra. 

88.  Pratt  v.  Peckham,  25  Barb.  (N.  Y.)  195 
(1855)    (under  the  statute). 

88.  Foster  v.  People,  121  111.  App.  ]6.> 
(1905):  Goodsell  v.  Leonard,  23  Mieh.  374 
(1871) :  Belgard  v.  McLaughlin,  44  Hun  (N- 
Y.)  .5.37   (1887) ;  5  Chamb.,  Ev.,  §  3404.  n.  6 

84.  Maynard  v.  Thompson,  8  W>nd.  (N.  Y.) 
393   (18.32). 

66.  Singer  v.  Atlantic  Milto  Co.,  126  Ga 
45,  54  S.  E.  821   (1908). 
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will  not  operate  to  exclude  the  original  record.®*^  In  the  absence  of  any  statute 
one  who  certifies  to  copies  of  a  justice's  record  must  have  been  the  legal  cus- 
todian of  it,  which  fact  the  certificate  should  show.***  This  is  also  true  under 
the  statute  in  several  states.*^  In  some  states  there  are  also  provisions  by 
statute  reciuiring  that  a  transcript  of  such  a  record  must  be  made  by  the  justice 
of  the  peace  or  his  successor  in  office  or  by  one  having  the  legal  custody  of  the 
docket  or  record.****  In  some  jurisdictions  a  further  authentication  by  some 
official  is  required  by  statute  to  the  certificate  given  by  a  justice  of  the  peace.***^ 
A  certification  by  a  justice  should  of  course  be  to  a  copy  of  the  record  and  not 
to  the  effect  that  a  certain  fact  appears  thereon.^*'  The  general  principles 
respecting  the  form  of  certification  of  judicial  records  to  the  effect  that  the 
certificate  should  show  or  state  that  the  copy  is  a  true  and  complete  one  have 
also  been  applied  to  copies  of  justices'  records.^^  In  some  jurisdictions  a  seal 
is  required  to  the  certificate  of  a  justice  of  the  peaceJ* 

§  1071.  Probate  ConrtaJ^ —  The  records  of  probate  or  surrogates'  courts,  as 
in  the  case  of  those  of  other  courts,  may  ordinarily  be  proved  by  exemplified  ^* 
or  certified  copies,''*  Thus  an  exemplification  "^^  or  certified  copy  of  a  will  or 
of  the  record  "^  has  been  received  without  accounting  for  the  non-production 
of  the  original  record,*^  while  a  sworn  copy  has  been  rejected.*^*  Proceedings 
in  a  probate  court  may  also  be  established  by  production  of  the  original  record 
notwithstanding  proof  by  copy  is  permitted  by  statute,  provided  such  statute  is 
not  exclusionary  thereof,®*  The  same  principle  applies  in  the  case  of  probate 
records  as  in  that  of  other  records,  viz. :  that  matters  which  do  not  properly  be- 
long there  as  a  part  thereof  cannot  become  matter  of  record  by  their  incor- 
poration therein,  and  that  a  certificate  of  such  matters  does  not  by  the  certi- 


86.  Stamper  v.  Gay,  3  Wyo.  .322,  23  Pac. 
69   (1800). 

67.  Anderson  v.  Miller.  4  Blackf.  (Tnd.) 
417  (1837);  Holcomb  v.  Tift,  54  Mich.  647. 
20  X.  W.  627  (1884)  ;  5  Chamb.,  Ev.,  §  3405, 
n.  2 

68.  Dnimm  v.  Ce»«niiin,  svpra;  Wentworth 
V.  Keazer,  30  Me.  336  (1849)  ;  McDermott  v. 
Barniim.  12  Mo.  204  (1853);  Maynard  v. 
Thompwn,  8  Wend.  (X.  Y.)  303  (1832);  5 
Chamb ,  Ev.,  §  3405.  n.  4. 

69.  Belton  v.  Fisher.  44  III.  32  (1867); 
Todd  V  Johnson,  50  Minn.  310,  52  X   W   864 

(1802):    Maynard    v.    Thompson,    supra;    5 
Chamb.,  Ev.,  3405,  n.  6. 

70.  English  v.  Rpra^e.  33  Me.  440  (1851). 

71.  Yeaper  v.  Wright,  112  Ind.  2.30,  13  X. 
E.  707  (1887):  Rtarbird  v  Moore.  21  Vt. 
520   (1848)  ;  5  Chamb..  Ev..  §  3406.  n.  3. 

72.  Oreenlierg  v.  People,  125  111.  App.  626 
(1006):  Wolverton  t.  Ck)m.,  7  Serg.  &  R. 
(Pa.)  273  (1821). 


78.  5  Chamberlayne,  Evidence,  §§  3407, 
3408. 

74.  Smith  v.  Hobs,  108  Ga.  198,  33  S.  E. 
053  (1800). 

75.  Lasoo  v.  Caaanenava,  30  Cal.  560 
(1866)  ;  Hart  v.  Stone,  30  Conn.  04  (1861)  ; 
Fitzpatriok  v.  Simonson  Bros*.  Mfg.  Co.,  86 
Minn.  140  (1902);  JaokAon  v.  Hobinson,  4 
Wend.  (X.  Y.)  436  (1830);  5  Chamb.,  Ev., 
§  3407,  n.  2. 

76.  Rodney  v.  McLaughlin,  97  Mo.  426,  9  S. 
W.  726  (1888);  Kenyon  v.  Stewart,  44  Pa. 
179   (1863). 

77.  Chicago  Terminal  Tranaf.  R.  Co.  v.  Win- 
slow,  216  111.  166.  74  X.  E.  815  (1906); 
Fetea  v.  Volmer.  58  Hun  1,  11  X.  Y.  Supp. 
652  (1890):  Musgrave  v.  Angle.  43  Can.  S. 
Ct.  484   (1010)  :  5  Chamb.,  Ev.,  §  .3407.  n.  4. 

78.  Hickman  v.  Gillum,  66  Tex.  314,  1  S.  W. 
330   (1886). 

79.  Ray  v.  Mariner,  3  X.  C   385  (1806). 

80.  Houze  v.  Houze,  16  Tex.  598  (1856). 
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fication  become  admissible.**  The  certificate  to  the  copy  of  &  will  should  of 
course  be  executed  in  compliance  with  the  law^  relating  thereto  in  order  to  be 
admissible.*^ ^  It  must  also  be  shown  to  the  satisfaction  of  the  presiding  judge 
that  a  will  which  is  certified  to  has  been  duly  proved  and  recorded  according 
to  law  in  order  to  render  the  copy  admissible.''^ 

§  1072.  Federal  Courts.®* —  The  general  rule  seems  to  be  that  whenever  a 
copy  of  a  document  from  any  department  of  the  United  States  government 
would  be  received  in  evidence  in  the  Federal  courts  it  will  also  be  admitted 
in  the  State  tribunals.*''  The  rule  also  is  that  the  circuit  or  district  court  of 
each  district  is  presumed  to  know  the  seals  of  every  other  circuit  or  district 
court  of  the  United  States.®^  Copies  of  records  of  the  Federal  courts  whether 
of  a  circuit  or  district  court  are  not,  therefoi'e,  when  offered  in  another  circuit 
or  district  than  that  in  which  thev  are  made,^^  or  offered  for  evidence  in  a 
State  *^®  or  territorial  court,*^  subject  to  the  provisions  of  the  Federal  statute 
relating  to  the  authentication  of  the  judicial  records  of  one  State  when  offered 
in  the  courts  of  another  State;  the  copy  being  generally  regarded  as  admis- 
sible when  certified  to  bv  the  clerk  of  the  <jourt  under  the  seal  of  that  ourt.*" 
In  some  cases  they  have  been  received  under  State  statutes  ^'  or  excluded  be- 
cause of  noncompliance  therewith.^*  On  the  other  hand,  however,  the  fact 
that  the  act  of  congress  respecting  copies  of  records  of  a  State  court  when  of- 
fered in  a  court  of  another  State  does  not  apply  to  copies  of  records  of  Federal 
courts  when  introduced  in  a  State  court  does  not  operate  to  exclude  copies  in 
the  latter  case  because  autliiuticated  in  accordance  with  that  act,®^  which  in 
fact  is  said  to  be  the  uniform  practice  in  authenticating  the  records  of  Federal 
courts.^  Where  by  statute  the  deputy  clerk  is  authorized,  in  the  absence  of 
the  clerk,  to  do  and  perform  all  duties  pertaining  to  the  office,  a  certificate  by 
a  deputy  clerk  has  been  received  though  it  does  not  affirmatively  appear  that 
the  clerk  was  absent,  it  being  said  that  his  absence  will  be  presumed. •'^     The 

81.  Boweri^ock  v.  Adams,  55  Kan.  681,  41  88.  Allison  v.  Bobinson,   136  Ala.  434,  34 

Pac.  971    (1895).  So.  966   fl902)  :  Gregory  v.  Pike,  94  Me.  27, 

88.  Phillips  V.  Babcock  Bros,  Lumber  Co.,  46   M].   793    (1900):    Pepoon   v.   Jenkins.  2 

5  Ga   App.  634,  63  S.  E.  (1908).  Johns.   Cas.    (K.  Y.)    119    (1800);   Turnbull 

83.  Sutton    V.    Westcott,    48    X.    C.    283  v.  Paynon,  supra;  5  Chamb.,  Ev.,  §  3409,  n.  4. 
(1856) ;  Lagow  v.  Glover,  77  Tex.  448,  14  S.  89.  Edwards  v.  Smith,  supra. 

W.  141   (1890)  ;  5  Chamb.,  Ev.,  §  3408,  n.  2.  90.  Ganow  v.  Ashton,  32  S.  DL  453,  143  N. 

84.  5  Chamberlayne,  Evidence,  §  3409.  \V.  383   (1913). 

85.  Gilman     v.     Riopelle,     18     Mich.     145  91.  Dean  v.  Chapin,  22  Mich.  275   (1871) ; 
(1869):    Williams    v.    Wilkes,    14    Pa.    228  Rosenfeld    v.    Siegfried,    91    Mo.    App.    169 
(1850);   Edwards  v.  Smith    (Tex.  Civ.  App.  (1901):  Hamon  v.  Foust    (Tenn.  1912),  150 
1911),    137    S.   W.    1161:    5   Chamb.,   Ev  ,   §  S.  W.  418:  5  Chamb.,  Ev..  §  3409,  n.  6. 
3409,  n.   1.  92.  Pike  v.  Crehore,  40  Me.  503   (1855). 

86.  Turnbull  v.  Payson,  95  U.  S.  418,  24  93.  Ruford   v.   Hickman.   4   Fed.   Cas.  Xo. 
L   ed.  437   (1877).  2,114a,  Hempst.   (U.  S.)  232  (18.34). 

Bi.  Xational    Ace.    Soc.   v.    Spiro,   94    Fed.  94.  O'Hara  v.  Mobile  ^  O.  R.  Co.,  76  Fed. 

750,  37  C.  C.  A.  388  (1899);  5  Chamb.,  Ev.,      718,  22  C.  C.  A.  512  (1896). 
§  3409,  n.  3.  96.  National  Ace.  Soc.v.  Spiro,  supra. 
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certificate  of  the  clerk  should,  as  in  other  cases,  be  to  a  copy  of  the  record  and 
not  to  its  legal  effect.^ 

§  1073.  Of  Other  States.*^ —  Congress,  in  the  exercise  of  the  power  conferred 
upon  it  by  the  Constitution,*®  has  provided  a  mode  for  the  proof  of  the  judicial 
records  of  one  State  in  the  courts  of  another  in  the  following  terms :  **  Tlie 
records  and  judicial  proceedings  of  the  courts  of  any  State,  shall  be  proved  or 
admitted  in  anv  other  court  within  the  United  States,  bv  the  attestation  of  the 
clerk,  and  the  seal  of  the  couit  annexed,  if  there  be  a  seal,  together  with  a  cer- 
tiiicate  of  the  judge,  chief  justice,  or  presiding  magistrate,  as  tlie  case  may  be, 
that  the  said  attestation  is  in  due  form  and  such  rec^ord  and  judicial  pi*oceediugs 
so  authenticated,  shall  have  such  faith  and  credit  given  to  them,  in  every 
court  within  the  Inited  States,  as  they  have  by  law  or  usage  in  the  courts  of 
the  State  from  whence  the  said  records  are,  or  shall  be  taken."  ^®  A  substan- 
tial compliance  with  this  requirement  has  been  considered  sufficient '  and  a 
c<>py  which  has  been  so  authenticated  will  be,  in  fact  must  be,'^  admitted, 
though  it  m^y  nut  confrom  to  the  law  of  the  State  in  w^hich  the  judgment  was 
rendered  or  the  mode  at  common  law.  The  method  provided  by  the  act  of 
Congress  for  proving  such  records  is  cumulative  ^  being  reganled  as  more  con- 
venient and  less  expensive,*  and  not  exclusive  •'*  of  other  modes  of  proof. 
Therefore,  proof  in  accordance  with  the  common  law  mode,"  as  by  a  sworn  copy,^ 
a  copy  certified  to  by  the  officer  whose  duty  it  is  by  law  to  keep  the  original,® 
or  a  copy,  though  not  authenticated  according  to  the  act  of  (.'ongress,  if  it  is 
proved  as  a  foreign  record,®  has  been  received.  The  right  of  the  states  to  pass 
legislation  affecting  this  subject  is  also  recognized.  In  many  cases  the  provi- 
sions of  the  Federal  act  have  been  substantially  adopted  by  the  States.^'^  With 
this  recognition  of  the  power  of  tl^e  State,  however,  is  imposed  the  qualification 
that  Congress  having  exercised  the  authority  vested  in  it  by  the  Constitution, 

96.  Barber  v.  IntemAtional  Co.  of  Mexico,      225,  41   X.  E.  75.3    (lfifl.">)  :    State  v.   Hinch- 
73  Conn.  687,  48  Atl.  758  (1901)  man,  27  Pa.  479    (185(1);    5  Chamh.,   Ev.,  § 

97.  5  Chamberlayne,     Evidence,     §§     3410,      3411,  n.  3. 

3411.  6.  Karr   v.   Jackson.   28   Mo.   31H    (185fl); 


.  U.  S.  Const.  Art.  iv,  §  1.  Wolf  v.  King,  49  Tex.  Civ.  App.  41,   107  S. 

99.  Act  of  Cong.  May  28,  1790:  U.  R.  Rev.  W.  617   (lOOM)  ;  5  Chamh.,  Ev.,  §  3411,  n.  4. 

Stat.  §  905:  C.  S.  Comp.  Stat.  1901,  p.  «77.  7.  Smith  v.  Strong,   14  Pick.    (Mass.)    128 

1.  Homer  v.  Spelman,  78  III.  206   (1875):  (1833);  Otto  v.  Tnimp,  115  Pa.  425,  «  Atl. 
Taylor  v.  Heitz,  «7  Mo.  660    (1885).  786   nS86)  ;  Tourtellot  v.  Booker   (Tes.  Civ. 

2.  Nadel  v.  CampbeU,  18  Ida.  335,  110  Pac.  App.  1913),  160  S.  W.  293;  5  Chamh.,  Ev.,  § 
262    <1910);   Jofilin  v.   Fuller,   106  TU.  App.  3411,  n.  5. 

43    (1911);  Murphy  v.  Marscheider,  4  N.  Y.  8.  Holyoke   v.    TTolyoke's    Estate,    110   Me. 

Supp.  799    (1889):   Varn  v.  Arnold  Hat  Co.  469,  87  Atl.  40   (1913). 

(Tex.    Civ.    App.    1910),    124   S.    W.    603;    5  9.  Lothrop  v.  Blake.  3  Pa.  483  (1846). 

Chamh..  Ev.,  $  1910,  n.  4.  10.  Bean   v.  Loryea,  SI   Cal.   151.  22  Pac 

8.  Ooodwyn     v.     Goodwyn,     25     Ga.     203  513    (1S89>;    Phelps  v.   Tilton,    17   Ind.   423 

(1868).  (1861);   Comritock  v.  Kerwin,  57  Xeh.  1,  77 

4.  HaU  V.  Bishop,  78  Tnd..  370   (1881).  N.  W.  387  (1898) ;  5  Chamh.,  Ev.,  §  3411,  n. 

5.  Garden  City  Sand  Co.  v.  Miller,  157  III.  8. 
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no  State  may  require  a  greater  amount  of  proof  than  that  prescribed  by  sach 
act.  Subject  to  this  limitation,  State  enactments  respecting  the  mode  of  piDv- 
ing  such  documents  are  equally  valid  *^  and  may  be  followed.  It  is  required, 
however,  that  there  should  be  a  compliance  with  its  provisions  in  order  to 
render  a  copy  admissible  under  the  act  of  Congress.^^  Likewise,  in  order  to 
prove  such  a  record  under  a  State  enactment,  compliance  with  its  provisions 
i.i  required.^^ 

§  1074.  Attestation  of  the  Clerk." — The  act  of  Congress  provides  that  the 
attestation  shall  be  made  by  the  clerk  and  this  designation  excludes  an  attes- 
tation by  any  other  official  as  for  instance  a  deputy  clerk/*^  in  case  it  is  sou^t 
to  prove  the  record  under  that  act,  and  a  certificate  by  the  judge  that  attestation 
is  made  by  the  proper  officer  will  not  cure  such  a  defect.*®  The  act  of  Con- 
gress prescribes  no  requirement  as  to  the  form  of  attestation.**^  The  general 
rule  seems  to  be  that,  in  this  respect,  it  should  comply  with  the  forms  used  in 
the  State  in  which  the  record  is  and  from  which  the  copy  comes.*®  The  certi- 
ficate of  the  clerk  need  not  state  that  he  has  the  custodv  of  the  records  as,  the 
authentication  being  sufficient,  the  presumption  arises  that  he  is  the  legal  cus- 
todian ;  **  nor  need  it  state  that  the  court  is  a  court  of  record,  as  it  will  be 
presumed  from  the  presence  of  a  seal  that  it  is  such  a  court.^  Likewise  a 
copy  of  the  record  of  a  court  of  another  State  when  duly  authenticated  is  evi- 
dence not  only  of  the  acts  of  the  court  but  of  its  jurisdiction**  and  it  is  not 
essential  to  show  by  the  copy  or  otherwise  that  the  court  had  jurisdiction.** 
Xor  does  the  law  require  that  the  clerk  should  certify  that  the  transcript  is  a 
full  transcript  of  the  whole  proceedings.*^  His  certificate  that  the  transcript 
is  truly  copied  from  the  record  of  the  proceedings  of  the  court  is,  where  the 


11.  People  V.  Miller.  195  111.  621,  63  X.  E. 
504  (1902;  In  re  EUia'  estate,  55  Minn.  401, 
56  N.  W.  1066  (1898)  ;  Willock  v.  Wilson,  178 
Mass.  68,  59  N.  E.  757  (1901)  ;  Wells,  Fargo 
A  Co.  V.  Davis.  105  N.  Y.  670,  12  N.  E.  42 
(1887);   5  Chamb,  Ev.,  3411,  n.  9. 

18.  Ma«on  v.  Nashville,  etc.,  Ry.  Co.,  135 
Ga.  741,  70  S.  E.  225  ( 1010)  ;  Ayres  v.  Deer- 
inp,  76  Kan.  149,  90  Pac.  794  (1907)  ;  Huie 
V.  Devore,  138  App.  Div.  677,  123  N.  Y.  Supp. 
12    (1910);  5  Chamb.,  Ev.,  §  3411.  n.  11. 

13.  Ayres  v.  Deering,  8upra:  Barlow  v. 
Steel,  65  Mo.  611  (1877);  Comstoek  v.  Ker- 
win,  8upra ;  Huie  v.  Devore,  supra :  5  Chamb., 
Ev.,  §  3411,  n.  12. 

14.  5  Chamberlayne,  Evidence,  §§  3412- 
3416. 

15.  Willock  V.  Wilson,  aupra:  Williams  v. 
Williams,  53  Mo.  App.  617  (1893);  Morris 
V.  Patchin,  24  N.  Y.  394.  82  Am.  Dec.  311, 
397   (1862)  ;  5  Chamb.,  Ev.,  §  3412,  n.  1. 


16.  Id.  Contra:  Young  v.  Thayer,  1 
Greene  (Iowa)  196  (1848);  Steinkc  v. 
Graves,  16  UUh  293,  52  Pac.  386  (1898). 

17.  Morris  v.  Patchin,  supra, 

18.  Forbes  v.  Davis,  187  Ala.  71,  65  So.  516 
(1914);  Morris  v.  Patchin,  supra;  Edwards 
V.  Jones.  113  N.  C.  453,  18  S.  E.  500  (1893) ; 
5  Chamb.,  Ev.,  §  3413,  n.  2. 

19.  Ritchie  v.  Carpenter,  2  Wash.  512.  28 
Pac.  380,  26  Am.  St.  Rep.  877  ( 1891 ) . 

20.  Steamboat  Thames  v.  Erskine,  7  Mo. 
213   (IWl). 

81.  Western  Assur.  Co.  v.  Walden,  239  Mo. 
4ft,  141  S.  W.  595  (1911) ;  Ransom  v.  Wheeler. 
12  Abb.  Pr.  (N.  Y.)  139  (18«1);  5  Chamb., 
Ev.,  §  3413,  n.  5. 

82.  Brown  v.  Mitchell,  88  Tex.  350.  31  S. 
W.  621,  36  L.  R.  A.  64  (1895). 

83.  State  v.  Allen,  113  La.  705,  37  So.  <H 
(l»a4). 
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tranBcript  appears  to  be  complete,  all  that  is  required.^^  A  certification  that 
the  copy  is  a  true  copy  imports  that  it  is  a  complete  copy.^^  A  transcript,  the 
authentication  of  which  conforms  to  the  provisions  of  the  Federal,  act,  will  not 
be  excluded  because  of  the  insertion  of  any  unnecessary  matter  in  connection 
with  the  attestation  or  certification.^*  Since  the  act  of  Congress  requires  a 
seal  to  the  cleric's  attestation  it  is  of  course  an  absolute  essential  that  if  the 
court  has  one  it  should  be  so  annexed  in  order  to  render  the  copy  admissible 
under  that  act,^^  or  that  it  should  appear  by  the  certificate  either  of  the  clerk 
or  the  judge  that  the  court  has  no  seal,*®  in  which  case  a  copy  attested  by  the 
private  seal  of  the  clerk  may  properly  be  received.'-®  If  a  court  is  abolished 
and  its  records  are  transferred  to  another  court,  the  certificate  of  the  clerk  of 
the  latter  court  to  the  effect  that  he  has  been  made  the  depository  of  the  records 
of  the  other  court  with  authority  to  certify  transcripts  of  its  proceedings, 
coupled  with  the  judge's  certificate  to  the  effect  that  the  certificate  of  the 
former  is  in  due  form  and  by  the  proper  oflicer  is  regarded  as  sufficient  under 
the  Federal  act,^®  without  proving  the  laws  of  the  State  to  that  effect.^^ 

§  1076.  Certificate  of  the  Judge.^*—  In  the  absence  of  the  certificate  of  the 
judge,  chief  justice  or  presiding  magistrate  that  the  attestation  is  in  due  form 
there  is  a  want  of  proper  authentication  which  would  require  the  exclusion  of 
a  copy  of  a  judicial  record  of  a  sister  State.^'  The  absence  of  such  a  certi- 
ficate creates  a  fatal  defect  which  cannot  be  aided  by  the  copy  of  the  record  ^* 
or  by  an  additional  certificate  of  the  clerk.^*^  In  cases  where  the  judge  is  also 
clerk  of  his  own  clerk,  which  frequently  occurs  in  probate  courts,  the  act  of 
Congi-ess  is  likewise  applicable  •***  and  the  judge  may  certify  to  a  copy  in  both 
capacities,  that  is  as  clerk  and  judge,^^  in  which  case  the  transcript  is  prop- 
erly received.     The  certificate  should  be  so  worded  as  to  clearly  indicate  or 

«4.  Shillinpr  v.  Seigle.  207  Pa.  381,  56  Atl.  82.  5  Chamberlayne,    Kvidence,    §§    3417- 

957    (1904).  3419. 

25.  Wells  V.  Wells,  209  Masa.  282,  9.5  N.  K.  88.  MaRon  v.  Chattanooga,  etc.,  K.  Co.,  135 
24.5,  35  L.  R.  A.  (N.  S.)  561  (1911)  :  Shill-  Ga.  741,  70  R.  E.  225  (1910)  ;  Huie  v.  Devore, 
ing  V.  Seigle,  supra;  Jo«li7i  v.  Fuller,  166  111.  ««pro;l>odd  v.  Oroll,  19  Ohio  Cir.  Ct.  718 
App.  43  (1911) ;  5  Chamh.,  Ev.,  §  3413,  n.  9.  (1898)  ;  Snyder  v.  Wise,  10  Pa.  157   (1848)  ; 

26.  Erb  V.  Scott,  14  Pa.  20  (18.50) ;  Graham  6  Chamh.,  Ev.,  §  3417,  n.  1. 

V.  Froth,  69  Kan.  861,  77  Pac.  92   (1904);  5  84.  Elliott    v.    McClelland,     17    Ala.    206 

CJiamb..  Ev„  §  3415,  n.  1.  ( 1850) . 

27.  MaRon  v.  Naahville,  etc.,  Ry.  Co.,  supra;  85.  Taylor  v.  McKee,  118  Ga.  874,  45  S.  E. 
Kirschner   v.   State,   9   Wis.    140    (1859);    5  672   (1903). 

Chamb.,  Ev.,  g  3415,  n.  I.  86.  Low  v.  Burrows,   12  Cal.  181    (1859)  : 


I  Stewart  V.  Swanzy,  23  Miss.  602  (1852).  Cox  v.  Jones,  52  Ga.  438   (1874)  ;  5  Chamb., 

I  Strode  V.  Churchill,  2  Litt.    (Ky.)    75  Ev..  §  .3417,  n.  4. 

(1822).  87.  Rowe  v.  Barnes,  101   Towa  302.  70  N. 

80.  Gatling  v.  Bobbins,  8#Ind.  184  (1856);  W.  197    (1897);   State  v.  Hinchman,  27  Pa. 

Capen  v.  Emery.  5  Mete.  (Mass.)  4.36  (1843) ;  479   (1856) :  Keith  Bros.  &  Co.  v.  Stilea,  92 

lilanning  v.   Hogan,  26  Mo.  570    (1858) ;    5  Wis.  1.5,  64  N.  W.  860,  65  N.  W.  860  (1896) ; 

Chamb.,  Ev.,  §  3416,  nn.  1,2.  5  Chamb.,  Ev.,  §  3417,  n.  6. 

SI.  Id.;   Darrah  v.  Watson,  36  Iowa  116 
(1872). 
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show  that  the  judge  possesses  the  necessary  official  character  which  authorizes 
him  to  sign  it.*®  It  must  also  appear  that  he  was  presiding  judge  of  the  par- 
ticular court  from  the  record  of  which  transcript  comes,**  which  character  he 
must  possess  at  the  time  of  giving  the  certificate,**^  otherwise  it  will  be  re- 
jected."*^ A  certificate  by  some  other  judge,  although  of  equal  authority  and 
rank  withiik  the  State,  will  not  satisfy  the  requirement  of  the  acft.*^  The  cer- 
tificate of  the  judge  that  the  attestation  is  in  due  form  is  authentic  evidence  of 
its  correctness,"**  in  fact,  according  to  some  decisions,  is  to  be  regarded  as 
conclusive/**  The  judge  need  not  go  beyond  the  terms  of  the  act  and  certify 
to  any  matter  except  that  which  the  enactment  specifies.**^  Where  it  appears 
from  the  face  of  the  record  as  shown  by  the  transcript  offered  or  from  the 
certificate  to  the  transcript  that  the  court  is  composed  of  more  than  one  judge,  a 
certificate  signed  by  one  judge  without  showing  that  he  is  the  presiding  judge 
or  chief  justice  will  be  rejected.*^  Where,  however,  there  is  nothing  on  the 
face  of  the  record  adduced  from  which  it  mav  be  inferred  that  the  court  from 
which  the  transcript  comes  is  composed  of  more  than  one  judge,  it  is  held  to 
be  sufficient  if  the  judge  in  his  certificate  describes  himself  a9  judge  of  the 
court,  without  stating  that  he  is  sole  judge,*^  since  the  presumption  is  said  to 
arise  that  he  is  the  sole  judge. "•^  If  the  laws  of  the  State  creating  the  court 
do  not  make  any  precedence  between  judges  of  such  court  by  providing  for 
any  chief  justice  or  presiding  justice  but  all  are  of  equal  rank,  an  authentica- 
tion by  one  *''*  of  such  judges  or  all  ^  is  proper.  Where  such  a  situation  ex\sU 
it  may  be  shown  by  the  certificate  of  the  judge  or  by  proving  the  statute  of  the 
State. '^^  Where  a  court  is  composed  of  several  judges,  each  judge  presiding 
in  turn,  a  certificate  signed  by  one  as  the  judge  who  is  presiding  "in  turn" 
will  be  received.'*^  ^ 

§  1076.  Justices'  of  the  Pcacc.^^ —  The  general  rule  seems  to  be  that  such 
courts  having  no  clerks  are  not  so  constituted  as  to  come  within  the  provisions 

38.  C;»'ron  v.  Felder,  15  Ala.  304  (1840);  46.  Rich  v.  Cohen.  114  X.  Y.  Siipp  672. 
WilUani5»  v.  Williams,  53  Mo.  App.  617  61  Misc.  148  (1908);  Van  Storch  v  Oriffin. 
(1803)  :  5  (  hamh.,  Kv.,  §  3418,  n.  1.  71  Pa.  240  (1872)  ;  6  Chamb.,  Ev.,  §  3419,  n. 

39.  Mope  V.   First  Xat.   Bank    (Ga.   1914),  1. 

86  S.   K.  020;    Barlow  v.  Steel.  65  Mo.  611  47.  Willock     v.     Wilson,     178     Maas.    (W 

(1877);    lluie   v.    Devore,  supra;   5   Chamb.,  (1001):  Keyes  v.  Mooney.  13  Or.  179.  9  Pac 

Ev.,  §  3418,  n.  2.  400   ( 1886)  ;  5  Chamb..  F.v.,  §  3419.  n.  2. 

40.  Lothrop  v.  Blake,  3  Pa.  483  (1846).  48.  \Villock    v.    Wilson,    9upra ;    People  v. 

41.  Id.;  Stewart  v.  Gray,  23  Fed.  Caa.  No.  Smith,  121  X.  Y.  578,  24  N.  E.  8.'>2  (1890). 
13,428a,  Hempst.   ( U.  S.)  04   (18.10).  49.  Woodley  v.  FindUy,  9  Ala.  716  (1846). 

42.  Huie  v.  Devore,  supra.  Compare,  Rich  v.  Cohen,  supra. 

43.  Lewis  v.  Sutliff,  2  Greene  (Iowa)  186  50.  Id.;  Arnold  v.  Frazier,  5  Strobh.  (S. 
(1849).  C.)  33  (1850).     ♦ 

44.  Hatcher  y.  Rocheleau,  18  N.  Y.  86  51,  Huff  v.  Campbell,.!  Stew.  (Ala.)  543 
(1858)  J  Edwards  ▼.  Jones,  in«pra,  (1828).     See  Orman  ▼.  Neville.  14  La.  Ann. 

45.  Diiconmim    v.    Hysinger,    U    111.    249  392   (1859). 

(H-»2';     Paynes    v.    Cowen,    15    Kan.    637       .  52.  Taylor  v    Kilgore,  33  Ala.  214  (1858). 
(l»7~>i  ,  :>  Chamb.,  Ev.,  3418,  n.  8.  53.  5  Chamberlayne,  Evidence,  §  3420. 
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of  the  act  of  Congress,^  not  having  the  maehinerj  to  comply  with  all  the 
requisitions  of  the  act.^®  Xor  will  the  requirement  as  to  an  attestation  by  the 
clerk  of  the  court  from  whence  the  record  comes  be  satisfied  by  u  certificate  of 
the  clerk  of  some  other  court.'**  Where,  however,  under  the  laws  of  another 
State,  a  transcript  of  a  judgment  rendered  by  a  justice  of  the  peace  becomes 
when  filed  in  a  designated  court  of  r^ord  of  that  State,  a  judgment  of  the 
latter  court,  it  would  seem  that  a  duly  authenticated  copy  of  the  record  of 
such  court  should  be  received,'^  upon  proof  of  the  law  which  so  provides.*^® 
Congress  not  having  provided  a  method  for  proving  such  proceedings  resort 
must,  in  the  absence  of  some  statutory  provision,  be  had  to  the  procedure  at 
common  law,'*  transcripts  so  authenticated  being  admissible/*^'  In*  many 
states  provision  is  made  by  statute  which  governs  the  mode  of  proving  proceed- 
ings before  a  justice  of  the  peace  in  another  State.**^  In  such  cases  there 
should  be  a  compliance  with  the  provisions  of  the  law.** 

§  1077.  Probate  Conrts.^^ — Xhe  record  of  a  court  of  probate  in  one  State 
may,  when  relevant,  be  proved  in  the  courts  of  another  State  in  accordance 
with  the  provisions  of  the  Federal  act.®*  Thus  it  is  generally  held  that  pro- 
ceedings in  connection  with  the  probate  of  a  will  are  **  judicial  proceedings  " 
within  the  meaning  of  that  term  as  used  in  the  enactment  and  that  a  record 
thereof  may  be  proved  either  as  there  provided  ®'  or  as  may  be  allowed  by  the 
law  of  the  State  in  which  offered.*®  So  the  appointment  of  a  guardian  in 
another  State  may  be  proved  in  either  way.*^  Where  lands  are  situated 
within  the  State  in  which  the  copy  is  offered  in  evidence,  it  seems,  according 
to  the  weight  of  authority,  that  the  copy  will  be  admitted  for  the  purpose  of 
proving  title**  without  the  will  being  probated  in  the  State  in  which  the 
transcript  is  offered. 


54.  Warren  v.  Flagg,  2  Pick.  (Mass.)  448 
(1824);  Winham  v.  Kline,  77  Mo.  App.  36 
(1898)  ;  Stockwell  v.  Coleman,  10  Ohio  St.  34 
(1«69)  ;  5  Chamb.,  Ev.,  §  3420,  n.  1. 

55.  Ransom  v.  Wheeler,  12  Abb.  Pr.  (X.  Y.) 
139   (1861). 

56.  Trader  v.  McKee,  2  111.  558  11839); 
Mahiirin  v.  Bickford,  6  N.  H.  567  (1834); 
5  Chamb.,  Ev.,  §  3420,  n.  3. 

57.  Rowley  v.  Carron,  117  Pa.  62,  11  Atl. 
435    (1887). 

58.  Hinman  v.  MiBsouri,  K.  &  T.  Ry.  Co.,  83 
Kan.  35,  110  Pac.  102  (1910). 

59.  Black  well  v.  Glass,  43  Ark  209  (1884) ; 
State  V.  Bartlett.  47  Me.  396  ( 1860)  ;  Rtrecker 
V.  Railflon,  16  N  D.  68,  111  N.  W.  612 
(1907)  :  5  Chamb.,  Ev.,  §  3420,  n.  6. 

60.  Winham  v.  Kline,  supra;  Mahurin  v. 
Bickford,  supra. 

61.  Sloane  v.  Wolf  sf eld,  110  Ga.  70,  35  S.  E. 


344  (1899) ;  Tomlin  v.  Woods,  126  Towa  367, 
101  N.  W.  13.5  (1904);  Bent  v.  Glaenzer,  17 
Misc.  569,  40  N.  Y.  Supp.  657  (1896);  6 
Chamb.,  Ev.,  §  3420,  n.  8. 

62.  Gay  v.  Lloyd,  1  Greene  (Iowa)  78 
( 1847 ) ;   Warren  v.  FlagpJ,  sttpra. 

63.  5  Chamberlayne,  Evideiice,  §  3421. 

64.  Spencer  v.  Langdon.  21  III.  192  (1859)  ; 
Washabaugh  v.  Entriken,  34  Pa.  74  (1859); 
Brown  v.  Mitchell,  88  Tex.  350,  31  S.  W.  621 
(1895)  ;  5  Chamb.,  Ev.,  §  3421,  n.  1. 

65.  First  Nat.  Bank  of  Memphis  v.  Kidd,  20 
Minn.  234  (1873);  Keith  v.  Keith,  80  Mo. 
125  (1883)  ;  Walton  v.  Hall,  66  Vt.  455,  29 
Atl.  803  (1894)  ;  5  Chamb.,  Ev ,  §  3421,  n.  2. 

66.  Gardner  v.  Ladue,  47  111.  211,  95  Am. 
Dec.  487   (1868). 

67.  Brack  v.  Morris,  90  Kan.  64.  132  Pac. 
1183  11913). 

68.  Beatty  v.  Mason,  30  Md.  409   (1868); 
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§  1078.  State  Courts  in  Feaerai  voiats/*' — .  lue  lucoru  oi;  a  judgment  in  a 
State  court  iu  order  to  be  aclmisbibie  in  a  reuerai  court,  sliouiU  De  certilied 
in  accordance  with  the  mode  prescribed  by  section  905  of  tlie  federal  statutes.  *' 
The  certiiieate  should  show  that  the  person  signing  it  as  judge  was^  at  the  time 
of  so  signing,  the  judge,  chief  justice  or  presiding  magistrate  of  the  court  in 
which  the  judgment  is  of  record.'^  The  certificate  of  the  presiding  judge 
that  the  attestation  is  in  due  form  is  also  held  essential/^  The  act  does  not 
apply  when  the  record  of  a  judgment  rendered  in  a  State  court  is  offered  in 
evidence  in  a  Federal  court  sitting  in  the  same  State. ^^ 

§  1079.  Foreign^  Courts^* —  Owing  to  inability  to  produce  the  record  of  the 
proceedings  in  a  foreign  court,^*  the  record  being  regarded  as  the  best  evi- 
dence,"" proof  may  be  made  either  by  a  sworn  copy  made  by  one  who  com- 
pared it  with  the  original  *^  or  by  an  exemplified  copy,  certified  with  the  great 
seal  of  StateJ^  or  by  the  certificate  of  an  officer  authorized  bv  law,  which  eer- 
tificate  itself  must  be  properly  authenticated.''*  These  are  said  to  be  the 
usual  if  not  the  only  modes.®"  Tn  some  States  statutes  prescribe  requirements 
for  admission  of  copies  of  foreign  judicial  proceedings.®* 


Barstow   v.  Sprague,   40  N.   H.   27    (1869); 
Kelly  V.  Rof;8,  44  N.  <\  277  ( 1853)  ;  6  Cbamb., 
Ev.,  §  3421.  n   8. 
68.  5  Chamberlayne,  Evidence,  §  3422. 

70.  Aft  of  Cong.  May  26,  1700;  U.  S.  Rev. 
Stat    §  00.1;  U.  S.  C'omp.  Stat.  1001.  p    677. 

71.  United  States  v.  BiebuRch,  1  Fed.  213,  1 
McCrary  (U.  S.)  42  (1880):  5  Cbamb.,  Ev., 
§  3422,  n.  2. 

78.  Tooker  v.  Thompson,  24  Fed.  Cas.  No. 
14,007,  3  McLean  92  (1842). 

73.  MewKter  v.  Spalding,  17  Fed.  Cas.  No. 
9.513,  6  McLean  24  (1853). 

74.  5  Chamberlayne,  Evidence.  §  3423. 

75.  Spaulding  v.  Vincent,  24  Vt  501 
(1852). 

76.  Wickersham  v.  Johnston,  104  Cal.  407. 
38  Pac.  89  (1894). 

77.  Buttrick  v.  Allen,  8  Mass.  272  (1811) ; 


Pickard  v.  Bailey.  26  N.  H.  152  (1852); 
Lincoln  v.  Batteile,  6  Wend.  (X.  Y.)  475 
(1831);  5  Chamb.,  Ev.,  §  3423,  n.  3. 

78.  Lincoln  v.  Batteile,  supra;  Gunn  v. 
Peakes.  36  Minn.  177,  30  N.  W.  466  (1886)  ; 
Spaulding  v.  Vincent,  supra;  5  Cliamb.,  Ev., 
§  3423,  n.  4. 

79.  Id.;  Thompson  v.  ^iason,  4  111.  App.  452 
(1879) :  5  Chamb.,  Ev.,  §  3423,  n.  5. 

80.  Church  v.  Hubbard,  2  Cranch.  (U.  S.) 
187,  2  L.  ed.  249  (1804).  See  Buttrick  v. 
Allen,  supra;  6  Chamb.,  Ev.,  §  3423,  d.  6. 

81.  Wickersham  v.  Johnston,  supra: 
Thompson  v.  Mason,  supra:  Capling  v.  Her- 
man. 17  Mich.  524  (1860)  ;  Linton  v.  Baker. 
1  Neb.  (Unoflf.)  896.  96  N.  W.  251  (1901)  ; 
Van  Deventer  v.  Mortimer,  56  Misc.  650,  107 
X.  Y.  Supp.  564  (1907);  6  Chamb.,  Ev^  § 
3423,  n.  7. 


CHAPTER  UI. 

PUBLIC  DOCUMENTS;  OFFICIAL  REGISTERS;  PAPERS  AND  WRITINGS. 

PtU>lic  documents;  official  registers,  papers  and  writingsj  1080. 
certificates  by  public  officers,  1081. 
particular  documents,  1082. 
same,  1083. 

private  writings  of  record;  conveyances,  1084. 

§  1080.  PabUc  Documents;  Oi&cial  Segiitor^  Papers  and  Writmgi.^—  Becords 
kept  by  public  officers  in  the  course  of  their  official  duty  under  a  law  which 
requires  the  keeping  of  such  records  or  which  are  required  by  the  nature  of  the 
office  are  ordinarily  admissible  ^  as  prima  fade  '  though  not  conclusive  evi- 
dence of  the  facts  which  they  assei-t.*  The  rule  also  applies  to  official  documents 
or  papers  which  an  official  is  required  to  prepare  in  the  performance  of  his 
duty,**  or  to  reports  so  made,®  even  though  the  action  is  one  between  third 
parties.^  A  record  to  be  admissible  as  a  public  record  should  be  intended  as 
a  mode  of  preserving  the  recollection  of  the  facts.®  It  is  further  required 
that  it  must  have  been  made  either  by  a  superior  officer  or  under  his  direction 
and  be  a  record  of  occurrences  or  acts  which  either  by  statute  or  the  duties  of 
his  office  he  was  required  to  keep,®  .though  the  fact  that  the  record  may  contain 
some  matter  which  should  not  appear  thereon  will  not  operate  to  exclude  it  as 
to  those  facts  which  are  properly  entered.  ^^  A  record  not  made  in  the  per- 
formance of  official  duty  will  not  be  received. ^^  The  mere  fact  of  the  entry 
of  some  matter  upon  the  record  will  not  render  it  admissible  as  proof  thereof; 
it  must  have  been  properly  incorporated  therein.**     It  is  essential  where  such 

1.  5  Chamberlayne,     Evidence,     §§     3424-      v.    Nelson,   25   Pa.    232    (1855);    Seavey   v. 
3428.  Seavey,  37  N.  H.  126  (1868). 

2.  Chicago  v.  Fitzmaurioe,  138  111.  App.  289  7.  EnAeld  v.  Ellin^on,  avpra, 

(1907);   Delaney  v.   Framingham   Gas,  etc.,  8.  Hegler  v.  Faulkner,   163  U.  S.   lOP,   14 

Co.,   202  Mass.  35«,  88   N.   E.   773    (1909) ;  S.  Ct.  779,  38  L.  ed.  653  (1893). 

State   V.    Baker,    35    Kev.    1,    126    Pac.    345  9.  Allen  v.  Kidd,  197  Mass.  266,  84  N.  E. 

( 1912)  ;  5  Chamb.,  Ev.,  §  3424,  n.  1.  122  (1908) ;  Taylor  v.  JackRon.  151  Mich.  6.')9, 

8.  Trentham  v.  Waldrop,  119  Ga.   162,  45  115  N,  W.  977   (1908):  Carter  v.  Hornback, 

S.  K.  988  (1903) ;  Hayward  v.  Bath,  38  N.  H.  139  Mo.  238,  40  S.  W.  893  (1897) ;  5  Chamb., 

179    (1859).  Ev.,  §  3425,  n.  2. 

4.  Enlleld  v.  EUington,  67  Conn.  459',  84  Atl.  10.  Scott   ▼.   Williams,   74   Kan.   448,    87 
318  ( 1896 ) .  Pac.  550   ( 1906 ) . 

5.  Bruce  v.  Holden,  21  Pick.    (Mass.)    187  11.  Lloyd  v.  Simons,  90  Minn.  237,  95  N. 
( 1838) ;  City  of  Dickinson  v.  White,  26  N.  D.  W.  903  (1903). 

623,  143  N.  W.  764  (1913).  12.  Jackson  ▼.  CoUins,  16  X.  T.  Supp.'661 

6.  IllinoiB  Cent.  R.  Co.  t.  Holt,  29  Ky.  L.       (1891).    Entries    should    have    been    made 
Bep.  136,  92  6.  W.  640   (1006);  Allegheny      proBiptly  after  the  trmBBaction  which  ih^ 
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a  book  is  offered,  that  there  should  be  some  proof  of  its  oflScial  character.*' 
It  is  not  necessary  that  such  a  book  should  be  kept  in  pursuance  of  a  mandate 
of  a  statute  or  that  its  keeping  is  indispensable  to  the  nature  of  the  office." 
A  record  may  be  kept  by  virtue  of  a  statute  or  an  ordinance  for  specific  pur- 
poses only  and  not  be  a  public  record  in  the  sense  that  it  is  competent  evidence 
for  all  purposes.*'*  A  record  which  is  in  favor  of  the  otHcial  may  be  admi;^ 
sible,  e.^.,  to  prove  the  otticiaFs  appointment  ^^  or  election  to  office;  the  per- 
fonnanee  of  official  acts  bv  him;  ^^  the  rendition  of  services  in  an  action  to  re- 
cover  for  their  value,^**  and  the  like.  Where  the  entry  is  against  the  entrant's 
interest  and  he  is  deceased,*®  it  then  becomes  admissible  also  within  the  prin- 
ciple upon  which  entries  and  memoranda  of  persons,  since  deceased,  are  ad- 
mitted.-" 

§  1081.  Certificates  yj  Pnblio  Ofileen.-»— Certificates  of  public  officials  ex- 
ecuted by  them  in>  the  performance  of  their  duties  are  regarded  as  documents 
of  a  public  nature  and  are  admissible, ''^^  in  many  cases  under  express  statutorv 
enactment/'^''  at  least  as  prima  facie  evidence  of  the  facts  recited  therein,** 
upon  the  principle  that  every  one  acting  officially  is  presumed  to  have  done  his 
duty  until  the  contrary  appears.**  They  are  only  admissible,  however,  aa 
evidence  of  those  facts  which  the  officer  in  the  performance  of  his  duty  is  au- 
thorized or  required  to  certify  to.*®  Where  a  certificate  is  given  for  a  par- 
ticuhir  puri)ose.  it  will  not  ordinarily  be  received  as  evidence  for  any  other 
purpose.'-^     The  official  character  of  the  one  making  a  certificate  should  be 


purport  to  record.     Birniingham  v.  Pettit,  21 
D-   C.  20«    (1888) 

13.  Hall  V.  People.  21  Mich.  4.56  (1870). 

14.  County  of  La  Salle  v.  Simmone,  10  III. 
513  (1840)  (county  commissioners*  book); 
Groesl>eck  v.  Seeley,  13  Mich.  .329  (1865) 
(county  treasurer's  book  of  tax  sales) ;  State 
v.  Van  Winkle.  25  X  J  L.  73  (1855)  (school 
trustees'  minutes) ;  WTiite  v.  U.  S,  164  U.  S. 
100.  17  S.  Ct.  38,  41  L.  ed.  .365  ( lSft6)  (jail- 
or's record  lK)ok) ;  5  Chamb.,  Ev.,  §  3426.  n  2 

15.  Butchers  S  &  M.  Assoc,  v.  Boston.  214 
Ma8».  254.  101  X.  E.  426  (1913)  (register 
kept  by  a  draw  tender)  ;  Buffalo  Loan,  etc., 
Co.  V.  Knights  Templar.  126  X  Y.  450.  27 
N.  E.  942  (1891)  (board  of  health  death  rec- 
ord);  Kerr  v.  Metropolitan  St.  R  Co..  27 
Misc.  190.  57  X.  Y  Supp  794  (1899)  (poHc« 
blotter)  ;  5  Chamb..  Ev..  §  3427. 

16.  Briggs  V.  Murdock.  13  Pick.  (Mass.) 
305    (1832). 

17.  Bissell  V.  Hambltn.  6  Duer  (X  Y.)  512 
(18.57). 

18.  Bisj»el!  y.  Hamlin,  13  Abb.  Pr.  (X.  Y.) 
22  I  1860). 

It.  Field  ▼.  Boyukon;  33  Ga  230  (1862) ; 
LlTingston  r.  Amoux,  56  X.  Y.  507   (1874). 


aO.  fd. :  5  Chamh .  Ev.,  §  3428.  nn.  6,  7,  8. 

21.  5  Chamberlayne.    Evidence,    §§    34.32- 
3434 

28.  Whalen  v.  Gleeson.  81  Conn.  638,  71 
Atl.  908  (1903) ;  Black  v.  Chicago,  B.  4  Q  R 
Co.,  237  III.  .500,  86  X.  E.  106.5  (1909) :  Ucy 
V.  Kossuth  County,  106  Iowa  16,  75  X.  W  681* 
(1898);  Erickson  v.  Smith,  2  Abb.  Dec.  (X. 
Y  )  64,  38  How.  Pr.  454  (1860)  ;  5  Chamb, 
Ev.,  §  3432,  n    I 

2S.  Com.  y.  Waite,  II  Allen  (Mass.)  264,  87 
Am  Dec.  711  (1865);  Davis  v.  Watkins.  56 
Xeb.  288,  76  X.  W.  575  ( 1898) ;  State  v  Mont- 
gomery, 57  Wash.  192,  106  Pac.  771  (1910); 
5  Chamb ,  Ev.,  §  3432.  n.  2 

24.  Jonesboro  L.  C.  &  E.  R.  Co.  v.  St  Prta- 
cis  Levee  Dist.,  80  Ark.  316,  97  S.  W  281 
(1906). 

25.  Whalen  v.  Gleeson,  supra.  Such  a  eer- 
tiflcate  will  be  received  in  behalf  of  the  officer 
making  it.  McKnight  v.  Lewis,  5  Barb.  (N 
Y.)  681    (1849). 

26.  Wagner  v.  Allemanla.  71  Miac.  448. 128 
X.  Y  Supp.  629  (1911):  Marlow  v  School 
Dist,  Xo.  4.  29  Okl.  304.  116  Pac.  797  (1911) 

27.  Clark  v.  Detroit  Locomotive  Works,  3S 
Mich.  348  (1875) ;  Erickaon  v.  Smith,  wpn. 
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shown  to  the  satisfaction  of  the  presiding  judge,^^  and  also  that  he  executed 
the  same  in  his  ofiicial  capacity  ^^  and  in  the  line  of  his  official  duty  pr  au- 
thority.^*' In  so  far  as  the  matters  certified  to  do  not  come  within  the  official 
duty  or  cognizance  of  the  officer  the  certificate  will  not  be  received  as  evidence 
of  such  statements.'*^  While  a  certificate  executed  by  a  deputy  in  the  name  of 
his  principle  has,  in  some  cases  been  received  where  it  appeared  that  the  person 
so  acting  was  iu  fact  a  deputy,-**  as  has  also  a  certificate  signed  by  a  deputy  as 
such,^^  yet  in  the  absence  of  some  provision  of  law  expressly  or  impliedly  au- 
thorizing the  appointment  of  a  deputy  who  can  authenticate  papers  in  the 
name  of  his  principal,  there  would  seem  to  be  no  sound  reason  to  justify  the 
admission  of  such  a  certificate  in  evidence.^^ 

§  1082.  Particular  Docdments.^^ — Appraisals  made  by  official  custom  house 
appraisers  are  in  the  nature  of  documents  or  public  writings  and  while  they 
are  not  conclusive  as  to  the  cost  or  value  of  the  goods  yet  they  may  in  connection 
with  other  evidence  tend  to  establish  those  facts.^^ 

Birth,  Death  and  Marriage  Registers. —  A  register  of  births  required  by 
law  to  be  kept  or  a  duly  authenticated  copy  thereof,  is  legal  evidence  of  a  birth 
which  is  entered  thereon."^'  A  death  may  be  proved  by  a  register  in  which 
the  law  requires  entries  of  deaths  to  be  made.^^  A  record  of  marriages  which 
is  kept  in  pursuance  of  a  statutory  requirement,  or  an  attested  copy  thereof, 
is  of  course  legal  evidence  of  a  marriage  there  recorded.^* 

Bond  Registers, —  Where  the  law  provides  for  the  keeping  of  a  book  in 
which  the  tends  issued  by  corporations  shall  be  registered  and  it  is  shown  to 
the  satisfaction  of  the  presiding  judge  that  a  register,  offered  in  evidence,  was 
kept  as  provided  for  by  the  act,  it  will  be  received."*^ 

Clerks  of  Courts;  Records  Kept  By. —  Records  kept  by  clerks  of  courts 
either  in  pursuance  of  some  requirement  of  a  legislative  enactment  or  of  the 
express  rules  of  court,  or  in  the  performance  of  their  necessary  duties,  are 

28.  Harbers  v.  Tribby.  62  IH    ,56    (1871)  ;  846  (1895) :  Uffan  v.  U   S.,  122  Fed.  333,  58 
Prew  V   Donahue.  118  Mase   438   (ISlo).  C  C.  A.  495  (1903). 

29.  Holtman  v.  Holtman    <K.v.   1900).   114  S4.  Carter    v.    Territory,     1     X     M.    317 
S   \V.  1198.  ( 1859)  ;  5  Chamb.,  £v.,  §  3434. 

SO.  Sullivan   v.   State.  66  IU.   75    (1872);  35.  5  Chamberlayne,    Evidence,    §§    3429- 

Reed    v.    Inhabitants    of    Scituate,    7    Allen  3431 ;  3435-3447. 

(Maas.)    141    (1863);   Parr  v.  Oreenbuah,  72  86.  Buckley  v.  U.  S.,  4  How.   (U.  S.)   251, 

X.  Y.  463    (1878):   McKinnon  v.   FiiUer.  33  11  L   ed.  961   (1846):  5  Chamb..  Ev..  §  3429. 

S.  D.  582,  146  X   W.  910  (1914) ;  5  Chamb,  87.  Murray  v.  Supreme  Lodge  X.  E.  O.  P., 

Ev.,  §  3433,  n.  3.  74  Conn.  715,  52  Atl.  722  <  1902)  ;  Howard  v. 

81.  Cutter    v.    Waddin^ham.    33    Mo.    269  Illinois  Trust  &  Sav.  Bank,  189  111.  568,  59 
(1862) :  Tripler  t   Mayor  of  Xew  York.  12.>  X.  E.  1106  (1901) :  5  Chamb,  Ev.,  §  3430. 

X.  Y.  617,  26  X.  E.  721    (1891)  ;  5  Chamb.,  88.  Id.;  5  Chamb.,  Ev.,  §  3437. 

Ev.  §  .3433,  n.  4.  89.  Id.:  Xelson  v.  State,  151  Ala.  2,  43  So. 

82.  Byington  v.  AUen.   11   Iowa  3   (1860):  966     (1907):    Com.    v.    Hayden,    supra;    5 
Steinke  v.  Graves,  16  Utah  293,  52  Pac.  386  Chamb..  Ev ,  §  3444. 

(1898).  40.  Loving   v    Warren    County,    14    Buah 

88.  Com.  V.  Hayden,  163  Mass.  453,  40  N^.  E        (Ky.)  316  ( 1878). 
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subject  to  the  same  general  principles  in  respect  to  their  admission.  Thus  a 
record  kept  by  the  clerk  of  a  court  has  been  received  for  the  purpose  of  show- 
ing some  fact  in  respect  to  the  fees,*^  the  issuance  and  return  of  writs,*^  the 
execution  of  a  bond  by  the  sheriif/^  an  attachment  of  real  estate,*^  and  other 
matters  ^*  thus  entered  of  record  bv  him. 

County  Records. —  The  nature  and  importance  of  duties  performed  by 
county  boards,  such  as  county  commissioners,*^  are  ordinarily  of  such  a  char- 
acter that  even  though  there  is  no  statute  requiring  that  a  record  be  kept  of 
their  proceedings  it  is  not  only  proper  but  necessary  that  such  a  record  be  kept 
by  them/^  and  when  so  kept  it  will  be  received  in  evidence.**  In  like  man- 
ner records  kept  by  any  one  of  the  various  county  officials  in  the  perfoiTuance 
of  his  official  duties,  as  for  instance  of  a  county  treasurer  *•  or  of  a  county 
clerk,*^  have  been  admitted  in  evidence  as  proof  of  the  facts  which  they 
assert. 

Election  Certificates,  Registry  Lists,  Etc. —  An  official  registry  list  of  elect- 
ors together  with  the  check  lists  are  admissible  in  evidence  to  prove  the 
domicil  of  one  whose  name  appears  thereon,^^  to  show  his  qualitications  to  vote 
aud  to  establish  the  fact  that  he  voted.*'^^  Similarly  poll  books  and  certificates 
of  election  officers  of  a  township  returned  to  the  officials  designated  by  law 
have  been  received  as  prima  facie  evidence  of  an  election.^^ 

Federal  Official  Records, —  Full  faith  is  given  to  written  instnmients  emanat- 
ing from  officers  of  the  United  States  government  in  their  official  capacity. 
Thus  the  courts  have  admitted  receipts,^*  pamphlets,®*  reports,^'  books  of  ac- 
coutit,®^  and  others  of  a  like  character  issued  by  government  officials  as  well  as 
records  kept  by  them  in  the  performance  of  their  official  duties.®^ 

Inventories. —  Inventories  of  estates  of  decedents  made  in  pursuance  of  an 
order  of  the  probate  court  issued  under  authority  of  a  statute  are  admissible 

41.  Cooper  v.  People,  28  Colo.  87,  63  Pac.  48.  Sawyer  v.   Stilaon,   146   Iowa  707,  125 
614    (1900);    Lycett   v.   Wolff,   45   Mo.   App.      X.  W.  822  (1910). 

489  (1891)  ;  5  Chamb.,  Ev ,  §  3435,  li.  1.  50.  Board  of  County  Com*r«  v.  Patrick,  18 

42.  Browning  v.  Flanagin,  22  N.  J.  L.  567  Wyo.  1.30,  104  Pac.  531,  107  Pac.  748  (1909). 
(1840K  61.  Enfield  r.  Ellington,  67  Conn.  459,  34 

43.  Bryan  v    Glass'  Securities.  2  Humphr.  Atl.  318  (1896). 

(Tenn.)  390  (1841).  52.  Id.;    T^nghammer  v.   Hunter,  SO  Md 

44.  Metcalf  v.   Munson,   10  Allen    (Mass.)       518,  31  At!   300  (1895). 

491    (1865).  58.  Merritt  v.  HInton.  55  Ark.  12,  17  v«5.  W. 

45.  Lawrence  County  v.  Dnnkle,  35  Mo.  395  270   (1891)  ;  State  v.  Baker,  35  Xev.  1,  126 
(1865).  Pac.  345  (1912)  ;  5  Chamb,  Ev.,  §  3438. 

46.  Coler  v.  Rhoda  School  Tp.,  6  S.  D.  640,  54.  Herriot   v.   Broussard,   4   Mart.   N.    S. 
63  N"  \V    158   (1895)  (La.)   260   (1826). 

47.  Johnson  v.  County  of  Wakulla,  28  Fla.  55.  Nichols  v.  Chicasro  A  W  M.  R.  Co.,  125 
720.  9  So.  690  (1891).  Mich.  394,  84  K   W.  470  (1900) 

48.  Bader  v.  State,  176  Ind    268,  94  N.  E.  56.  Miles    v     Stevens,    3    Pa.   21,   45    Am. 
1009  (1911) ;  Van  Ness  v   Hadsell,  54  Mich.  Dec.  621   (1846). 

560,  20  N  W.  (1884) ;  5  Chamb.,  EV.,  §  3436,  57.  United  SUtes  v.  Kuhn,  4  Craneh  (U. 

n.  3.  S.  C.  C  )  401    (1833). 

58.  Infra,  nn.  55-00. 
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for  many  purposes  as  to  every  person  since  they  are  made  by  those  acting 
under  authority  of  the  law.^* 

Land  Records  of  Grants  and  Patents. —  Ordinarily  the  records  of  a  land 
office  showing  the  issuance  of  a  grant,  deed  or  certificate  have  been  regarded  as 
within  the  operation  of  the  rule  permitting  the  reception  in  evidence  of  records 
kept  by  a  public  official  ^^  and  the  record  of  a  patent  has  been  received  as  of  a 
grant  of  equal  dignity  with  the  patent  itself,  since  it  shows,  like  the  patent  that 
the  grant  has  beeu  issued.^^  Its  identity  as  the  original  record  must  be  estab* 
lished.*^*'*  i)t)cument8  of  the  United  States  Land  Office  have  been  admitted 
where  a  register  of  the  local  land  office  identified  them  as  the  originals.^* 

Letters  of  an  Official  Character. —  Letters  from  government  officials  are 
frequently  to  be  considered  official  acts  and  as  such  come  within  the  applica- 
tion of.  the  general  rule  controlling  official  documents  and  records.®*  This 
also  applies  to  letters  received  by  such  persons  in  their  official  capacity."' 

Military  and  Naval  Records. —  Records  made  by  the  adjutant-general  of  a 
State  of  the  muster  rolls  of  different  regiments  furnished  by  the  State  for 
military  service  of  the  Federal  government  and  which  have  been  recognized 
by  the  legislature  of  the  State  as  public  records  of  his  office  are  competent  evi- 
dence of  the  enlistment,  mustering  and  discharge  of  members  of  such  regi- 
ments.®** Commissions  and  discharges  may  also  be  proved  by  a  roster  kept  as 
required  by  the  proper  recording  officers.®'  Similarly  the  enrollment  of  a 
company  is  the  best  evidence  of  whether  a  certain  person  has  in  fact  boen 
enrolled."*  Likewise  the  presence  or  absence  of  a  member  of  a  uiilitarv  com- 
pany may  be  shown  by  the  company's  records.®*  The  same  rule  applies  in 
the  case  of  naval  reconls.^^* 

Municipal  Records. —  Records  w^hich  have  been  kept  by  city  officials  either 
in  pursuance  of  a  statutory  requirement  ^^  or  as  a  necessary  part  of  their  official 
dutv  ^*  even  in  the  absonco  of  statutorv  mandate  are,  as  in  the  case  of  other 

69.  S«avey  v.  Seavey.  37  X  H.  12.5  (1858)  :  Am.  Dec.  598  (1847) ;  5  Chamb.,  Ev.,  §  3443 

Roger*s  Admx.  v.  Chandler's  Admx,  3  Munf.  M.  Board  of  ComVs  of  Monroe  County  v. 

(Va  )  65  (1811);  5  Chamb.,  Ev.,  §  3440.  May,  67  Ind.  562   (1879);  Allen  v    Halated, 

00.  Sylvester  v.   State,  46   Wash    585.  91  39  Tex.  Civ.  App.  324,  87  S   W.  754   (1905). 

Pae    la  (1907):  William  JameR*  Sons  Co.  v.  67.  Matthews    v.    Bowman,    25    Me.     157 

Crouch,  72  W.  Va.  794.  79  R.  C.  815  ( 1913)  :  (1845). 

5  Chamb.,  E\.,  §  3441,  n.  2.  68.  Gale  v.  Carrier.  4  K.  H.  169    (1827). 

61.  Reno  Brewing  Co.  v.  Packard.  31  Xev.  Prima  facie  evidence.     See  Shattuck  v.  Oil- 

433,   103  Pac    415.   104  Pac.  801    (1909):   5  son,  19  N.  H.  296  (1848). 

Chamb,  Ev.,  §  3441,  n.  3  68.  Robinson  v.  Fol|?er,  17  Me   206  (1840). 

68.  Stewart  v.  Lead  Belt  Land  Co,  200  Mo.  Compare,  Com.  v.  Pierce.  15  Pick.  (Mass.)  170 

281,  98  S.  W    767    (1906).  (1833). 

68.  Harmering  v.   Rowland,  25  X.  D    38,  70.  Wallace  v.  Cook,  5  Esp.  117  (1804)  ;  5 

141  K.  W.  131  (1913) :  5  Chamb..  Ev..  §  3442.  Chamb..  Ev..  g  3445. 

64.  Carpenter  v.  Bailey.  56  X.  H.  283  71.  St.  Charles  v.  O'Mailey,  18  Til.  407 
(1876) ;  American  Banana  Co.  v.  United  Fruit  (1857) :  Grafton  v.  Reed,  .34  W.  Va.  172,  12 
Co.,  160  Fed.  184   (1908);  5  Chamb.,  Er..  §  S.  E.  767  (1890). 

3443,  n.  1.  78.  Fruin-Bambriclc  Constr.  Co.  r.  Geist,  87 

65.  Hammatt  v.  Emeraon,  27  Me.  308,  46      Mo.  App.  509  (1899). 
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pffieial  registers  and  records,  admissible  ^^  as  the  best  evidence  of  tbe  acts  of  a 
municipality  whenever  those  acts  are  to  be  provedJ"*  Thus  they  have  been 
received  to  show  the  passage  of  an  ordinance,*^  the  report  of  a  board  of  public 
works  to  the  common  council  and  its  action  thereon ;  '^  a  resolution  of  a  board 
of  health  condemning  buildings  and  ordering  their  destruction;  ^'  the  location 
and  alteration  of  streets,^**  a  change  of  gi*ade  made  pursuant  to  a  legal  vote  of 
the  authwities/**  the  amount  due  a  gas  company  for  gas  supplied  under  a 
contract  **^  and  other  similar  matters.  Such  i^ecords  will  onlv  be  received  as 
proof  of  such  facts  as  are  properly  entered  thereon  by  one  in  the  performance 
of  his  official  duties-**^ 

Official  Maps. —  An  official  map  made  under  the  authority  of  a  State  or  of 
the  United  States  may  also  be  considered  as  a  record  and  subject  to  the  same 
principles  controlling  the  admission  of  the.  latter.^*  Such  map  have  been  re- 
ceived to  show  the  jurisdiction  of  the  court ;  ^^  an  intent  of  the  owners  of  land 
to  dedicate  and  the  extent  of  the  dedication ;  ***  the  line  of  a  street ;  ^^  an 
accident  occurred  within  the  limits  of  a  certain  town ;  *^  to  identify  the  par- 
ticular parcel  involved  in  the  controversy ;  ®^  and  to  prove  the  identity  and  de- 
scription of  land  conveyed  by  a  patent.^*  Where  the  genuineness  of  a  map  is 
disputed  some  evidence  may  be  required  of  its  authenticity.**^ 

§  1083.  Particular  Documents,  Continued.®*^—  A  post-office  record,  an  official 
registry  kept  by  a  postmaster  containing  statemcQts  of  various  matters  rdjuired 
by  law  and  by  the  regulations  of  the  postal  department  of  the  government  to  be 
entered  therein,  will  be  generally  received  in  proof  of  any  relevant  fact  which 
it  recites.'*^  So  where  relevant  the  record  of  mails  received  and  sent  away 
may  be  admitted,"^  as  may  also  the  record  of  registered  letters.®^ 

78.  Edwards  v.  Cedar  Rapids,  138  Iowa  421,  :Mo.  443  ( 1881)  ;  People  v.  DeniBon,  17  Wend. 

116  N.  VV.  323    (1908);   State  v,  Heffernan,  (N.    Y.)    312    (1837);    Stephen«on    v.    Lees- 

243  Mo.  442,  148  S.  W.  00  (1912)  ;  Tenement  burgh,  33  Ohio  St.  475  (1878)  ;  6  Chamb.,  Ev, 

House  Dept.  v.  Weil,  134  N.  Y.  Supp.   1062  §  3447,  n.  1. 
(1912) ;  5  Chamb.,  Ev.,  §  3446,  n.  3.  83.  United  SUtee  v.  Beelie,  2  Dak.  202.  11 

74.  Denning  v.  Roome,  6  Wend.    (N.  Y.).  N.  VV.  505   (1880). 

651  ( 1831 ) .  84.  Chicago,  B.  A;  Q.  R.  Co.  v.  Banker,  44  III. 

75.  Greeley  v.  Hamman,  17  Colo.  30,  28  Pac.      26  ( 1867 ) . 

460  (1891).  W.  Pittsburg,  etc.,  R.  Co.  v.  Rose,  74  Pa. 

76.  Alderman  v.  New  Haven,  81  Conn.  137,  362   (1873).     Compare,  Com.  v.  Switaer,  134 
70  Atl.  626  (1908).  Pa.  383,  19  Atl.  681   (1890). 

77.  Kwong  Lee  Yuen  &  Co.  v.  Alliance  As-  86.  Chicago,  etc.,  R.  Co.  v.  McArthur,  53 
sur.  Co.,  16  Hawaii  674   (1905).  Fed.  464,  3  C.  C.  A.  594  (1892). 

78.  Barker  v.  Fogg,  34  Me.  392  (1852).  87.  Meikel  v.  Greene,  94  Ind.  344  (1883). 

79.  Cook  V.  Ansonia,  66  Conn.  413,  34  Atl.  88.  Surget  v.  Doe,  24  Miss.  118  (1852). 
183  (1895).  89.  Wooten  v.  Solomon,  139  Ga.  4Si3.  77  S. 

80.  St.  Louis  Gas  Light  Co.  v.  St.  Louis,  86  E.  375  (1912)  ;  Com.  v.  King,  150  Mass.  221. 
Mo.  495  (1885).  22  N.  E.  905  (1889). 

81.  Fraser    ▼.    Charleston,    8    S.    C.    318  90.  5  Chamberlayne,    Evidence,    §§    3448- 
(1876).  3457. 

82.  Colton  Land&  W,  Co,  v.  Swartz,  99  Cal.  91.  Gurney  v,  Howe,  9  Gray   (Mass.)  404, 
278,  33  Pac.  878  (1893) ;  ^enry  v.  Dulle,  74  69  Am.  Dec.  299  (1857);  Haddock  r.  Kelsey, 
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Records, —  Becorda  kept  by  tUQ,offipial  in  charge  of  a.  jail  or  prison 
are  admissible  to  show  the  date  of  the  vonunitmeEuit  aixd  discharge;,  o^  a,  prisoner,"^ 
though  no  statute  provides  for  such  a  book.''^ 

ISchool  lUcordn* — Records  kept  .by  the  officials  of  a  school  district  as  re- 
quired by  statute  arc  admissible  •***  and  have  been  received  to  show  the  election 
id  a  member  if  the  school  committee;  ^'  as  evidence  of  a  regular  notice  for  a 
school  district  meeting,"'*  and  to  show  the  amount  of  the  district's  indebted- 
neaa^""  or  the  indebtedness  of  a  school  otMcial  to  it;  in  an  action  agaiifst  him 
and  his  sureties.*  So  a  record  which  the  law  requires  to  be  kept  by  school 
authorities  concerning  the  age  of  school  children  and  the  like  will  be  received 
as  evidence  of  any  fact  required  to  be  there  entered,  though  it  is  not  conclusive 
in  regard  thereto.* 

Sheriff's  Books  and  liecards. —  Kecords  kept  by  a  sheriff  concerning  his 
ofiieial  acts,"^  sudi  as  entries  on  a  docket  kept  by  him  *  or  in  his  execution 
book,^  have  been  received  as  proof  of  facts  stated  therein.  Where  he  is  de- 
ceased, they  have  also  l)eeu  received  as  declarations  against  his  interest.** 

State  Officiuls*  IlecordH, —  Records  and  documents  kept  by  and  in  the  cus- 
tody of  State  officers,  frequently  if  not  generally  in  pursuance  of  some  express 
legislation,  will  be  re(!eived  when  relevant."  Thus  a  bank  pass-book  regularly 
and  accurately  kept  by  a  State  treasurer,  in  connection  with  the  discharge  of 
his  duties,  has  been  received  as  a  part  of  his  official  transactions  in  an  action 
on  his  boud.^ 

Surveyors'  Records. —  Reports  made  by  an  official  surveyor  or  records  kept 
by  hiiu  in  the  performance  of  his  official  duties  are  applicable  to  the  same  gen- 
eral rules  relating  to  the  admission  in  evidence  of  public  records  and  docu- 
ments,^ as  aro  also  those  <:f  a  deputy  surveyor.^^     A  survey  need  not  recite 

3  Barb.  (X    V)    100   (1848);  6  Charab.,  Ev.,  8.  Albrecht  v.  State,  62  Miaa.  W6   (1886); 

§  3448,  Ti.  1.  Brewster   v.   Vail,   20  N.   J.   L.   56,   38   Am. 

912.  Miller  v    Boykin,  70  Ala.  460   MSSl)  ;  Dec.  647  0842)  ;  6  Chamb.,  Ev..  §  3451,  n,  1. 

Merriam  v.  MitcheM,  13  Me.  439,  29  Am.  Dec.  4.  Fleming  v.  WiUiams,  63  Ga.  656  (1875). 

614   riS36).  5.  Secrist  v.  Twitty,  1  McMull.  (S.  C.)  256 

93.  Gwrney  v.  Howe.  9f/pra.  (1840). 

94.  \\hitev.  U.  S.,  164  U.  8.  100,  17  S.  Ct.  6.  Field  v.   Boynton,   AdmV.,   33   Ga.  ^89 
38,  41   L.  ed   365   i  1S06).  (1862). 

95.  Id.:  o  rhamb.,  Kv.,  §  3449.  7.  Parrish  v.  Com,  1.16. Ky.  77,  123  S.  W. 

96.  Board  of  Education  v.  Moore.  17  ^linn:  330    (1909)  ;   Harper  v.   Marion   Coimty,   33 
412  (1871) :  5  Chamb.,  Kv.,  §  .34.50,  n.  1.  Te.\.  Civ.  App.  653,  77  S.  W.  1044  (1963). 

97.  Peck  V.  Smith,  41  Conn.  442  (1874).  8.  Com.  v.  Tate,  89  Ky.  587,  13  S.  V^^  113 

98.  Sanliorn  v.  School  Dint.  Xo.  10,  12  Minn.  (1890).  It  is  admissible  if  written  in  pencil. 
17  (1866).  Franklin    v.    Tiernan,   56    Tex.    618    (1882). 

99.  Wormlpy  v  District  Tp.  of  CarroJl,  45  But  see  Meserve  v.  Hicks,  24  N.  H.  295 
Iowa  6(56  (1877).  (1851)  :  5  Oiamb.,  Ev..  §  3452,  n.  3. 

1.  Independent  School  Dist.  of  Sioux  City  9  Sherrard  v.  Cudney,  134  Mich.  200,  96 
V.  Hubbard,  110  Iowa  58,  81  N.  W.  241  X.  W.  15  (1903)  ;  Clark  v.  Williams,  29  Neb- 
(1899).  691,  46  N.  W.  82   (1890)  :  Conkling  v.  Weit- 

2.  Levels  v.  St.  Louis  &  H.  R.  Co.,  196  Mo.  brook,  81  Pa.  81  (1872) ;  5  Chamb.,  Ev.,  § 
606,  94  R.  W.  275    (1906).     See  also,  Swift  3453,  n.  1. 

V.  Rennard,^19  111.  App.  173  (1905).  10.  Russell  v.  Werntz,  24  Pa.  337  (1855). 
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statute  to  the  contrary.  In  some  cases,  however,  ri^ords  of  deeds  and  other 
wTitings  seem  to  have  been  received  without  reference  to  any  statute  authoriz- 
ing their  admission  in  evidence.**^  The  question  as  to  the  admissibility  of  the 
record  of  a  deed  ur  other  private  written  instrument  required  by  law  to  be  re- 
corded is,  with  possibly  few  exceptions,  controlled  by  legislative  euactmeuts. 
The  tendency  of  such  legislation  has  been  to  make  the  record  of  the  writing 
admissible/'*  without  further  proof,* ^  in  many  cases  it  being  made  of  eijual 
force  and  effect  as  the  original/^  Under  a  statute  of  this  nature  a  record  pur- 
porting to  be  transcripts  of  d^eds  from  other  records  has  been  i-eceived.**  as 
has  also  a  book  into  which  records  have  been  transcribed  from  a  temporary 
book  which,  is  shown  to  have  been  lost  or  destroved.^*  Some  of  the  statutes 
merely  provide  that  the  rc»eord  may  be  received  as  secondary  evidence  of  the 
writing,  upon  satisfactory  proof  of  loss  of  or  inability  to  produce  the  original** 
Regardless  of  sudi  statutes,  however,  it  would  seem  that  not  the  record  but  the 
original  instrument  should  be  produced  where  the  question  involved  is  whether 
such  instrument  has  been  forged/***^ 

To  render  a  record  admissible  under  a  statute  the  requirements  of  the 
enactment  must  be  complied  with  in  regard  to  proving  the  same,*^  and  the 
foundation  prescribed  thereby  for  its  admission  must  be  laid  ^  to  the  satisfac- 
tion of  the  presiding  judge.  If  notice  to  the  adverse  party  is  required  it  must 
be  given.^^  Also  it  is  said  that  the  record  must  have  been  made  in  compliance 
with  the  law  relating  to  the  recording  of  instruments  ^  and  the  instnimeut 
itself  must  be  executed  in  compliance  with  the  provisions  of  the  statute.^' 
It  must  be  an  instrument  which  the  law  authorizes  or  directs  to  be  recorded." 


Bradley  v    Silsl)ee,  33  Mich.  328    (1876);    5 
Chamh.,  Ey.,  §  3458,  nn.  1,  2. 

46.  Trammell  v.  Thurmond,  17  Ark.  20i 
(1856);  Kobinaon  v.  Pitzer,  3  W  Va.  335 
(I860)  ;  5  Chamb..  Ev.,  §  3458,  nn    3,  4. 

46.  Adams  v.  Hopkinti,  144  Cal  19,  77  Pac. 
712  (1904)  :  Swank  v.  PhiHips,  113  Pa.  482,  6 
Atl   450  (1886)  ;  5  Chamb.,  Ev,  §  3459,  n.  1. 

47.  Embre«  v.  Emerson.  37  Ind.  App.  16, 
74  y.  E  44,  1110  (1906)  :  U'endeU  v.  Heim, 
87  Kan.  136,  123  Pac.  fi6»  (1912);  Clark  v. 
Clark,  47  X.  Y.  664  (1872)  ;  Blaba  v  Borg- 
man,  142  Wis.  43,  124  X.  W  1047  (1010)  :  5 
Chamb.,  Ev.,  §  3459,  n.  2 

48.  Delaney  v.  Errickaon,  10  Xeb.  492,  6 
X.  W.  600  (1880);  Serl»  v.  Series,  35  Or. 
289,  57  Par  634  il899);  5  Chamb.,  Ev.,  $ 
3459,  n.  3. 

49.  Weisbrod  v.  Chicaj^o  k  X.  W,  R  Co.,  21 
Wis.  602  (1867). 

50.  Belk  V  Meapher.  104  U  S.  279,  26  L. 
ed.  735   (IS**!). 

51.  McBride  v  Tx)we,  175  Ala  408,  57  So. 
882  (1912);  PHtlon  v.  Fox,  179  Mo.  625,  78 


S.  W  804  (1003);  Delaney  v.  Errickwn, 
supra:  5  Chamb.,  Ev.,  §  3459,  d   6 

58.  People  v  Swetland,  77  Mich  53.  43 
X.  W.  779    (1889). 

58,  Sullivan  v.  Hense.  2  Colo.  424  (1874). 

64.  Stow  V  People,  25  111.  81  (1860) :  Peck 
V.  Clark.  18  Tex.  239  (1857). 

56.  lusher  v.  State.  80  Tex.  App.  387,  17 

5  W.  1064  (1891). 

66.  Einstein  v.  Holladay-Klotz  Land  k  L. 
Co.,  132  Mo   App  82,  11  IS.  \V.  859  (1908); 

6  Chamb.,  Ev.,  §  3460.  n.  4. 

67.  Trowbridge  v.  Addome,  23  Colo  518,  48 
Pac.  535  <1«07);  Strain  v.  Fitzgerald.  12« 
X.  C  306.  .38  S.  E.  929  (1901);  Davis  r. 
Seybold,  10.5  Fed.  402  (1912):  5  Chamb.. 
Ev.,  §  .1460.  n  5.  If  not  so  executed  it  is 
not  entitled  to  be  recorded.  Meskimen  v.  Thy, 
36  Kan.  46.  10  Pac.  14  (1886).  The  act  of 
the  official  in  recording  it  must  be  consklend 
an  unofficial  ^-^i.  Stone  breaker  v.  Short,  8 
Pa.  155   (184S) 

58.  Mullanphy  Smv  Bank  v.  Schott.  135 
III.  655,  26  N.  E.  640,  25  Am.  St.  Rep.  401 
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The  failure,  however,  of  the  register  to  sign  the  record,  especially  where  the 
statute  does  not  require  it,**  the  failure  to  affix  the  revenue  stamp  required  by 
the  laws  of  the  United  States,***  or  generally  mere  clerical  errors/'^  do  not 
affect  the  question  of  admissibilit;^. 

(18U1);  8tttt«  V.  Cole,  156  N.  C.  618,  72  S.  60.  Tfowbridgt  v.  Addoms,  9Uj^ra;  CoUinb 

£.  221   (1911) ;  Midland  Gas  Co.  v.  Jefferson  v.  Vallean,  79  Iowa  626,  43  N.  W.  284,  44  N. 

County  Gas  Co.,  237   Pa.  602,  86   Atl.   863  W.  904   (1889). 

(1912) ;  5  Chamb.,  Ev.,  §  3460,  n.  8.  61.  People   ▼.   Lyons,    168    111.    App.    396 

69.  Wilt  Y.  Cutler,  38  Mich.  189  (1878).  (1912). 


CHAPTER  Lm. 

COPIES  AND  TRANSCRIPTS;  OFFICIAL  REGISTERS,  PAPERS  AND  WRI^HNGS. 

Copies  and  transcripts;  official  registers,  papers  and  writings,  1085. 
mode  of  proof;  certified  copies,  1086. 
land  office  records,  1087. 
ordinances,  1088. 
records  of  private  writings,  1089. 
records  of  other  states,  1090. 
foreign  records,  1091. 

§  ]088.  Copies  and  Transcripts;  Official  Begisters,  Papers  and  Writings.^ — 

The  method  of  proving  the  contents  of  records  by  use  of  the  originals  is  seldom 
used,  proof  by  the  use  of  copies  or  transcripts  which  have  been  duly  and  prop- 
erly authenticated  ^  being  from  an  early  date  regarded  with  favor.^  The  copy 
or  transcript  which  is  offered  in  place  of  the  original  must  be  shown  to  the 
satisfaction  of  the  court  to  be  a  copy  or  transcript  of  a  record  made  by  one  in 
the  performance  of  an  official  duty.^  In  so  far  as  it  may  include  any  matter 
which  is  not  of  this  character  and  does  not  properly  belong  upon  the  record  it 
will  be'rejected.**  It  will  also  be  required  that  it  should  be  complete  in  respect 
to  the  particular  transaction  which  it  purports  to  record  ®  and  not  consist  merely 
of  a  copy  of  excerpts  from  the  record ;  ^  and  that  it  be  shown  that  the  record  of 
which  it  purports  to  be  a  copy  was  in  the  custody  of  the  officer  certifying  to 
it.®  The  certificate  should  show  that  it  is  a  copy  of  the  original,  and  not  of  a 
copy  or  transcript  of  it.*  So  a  certified  copy  of  a  writ  of  error  which  contains 
a  recital  of  the  record  of  an  inferior  court  is  not  evidence  of  such  record.^® 
But  where  a  cause  has  been  removed  or  sent  to  one  court  from  another  and  a 
transcript  of  the  latter  court  has  become  a  part  of  the  record  of  the  former,  a 
certified  copy  thereof  has  been  received.^^  And  a  copy  of  an  officially  certi- 
fied copy  has  been  received  where  the  original  has  been  destroyed.^^ 

1.  5  Chamberlayne,     Evidence,     §§     3461-  7.  Letcher  v.  Bank,  134  Ky.  24,  119  S.  W. 

3465.  236  (1909). 

8.  Hammatt  v.   Emerson,  27  Me.   30S,  46  8.  Woods  v.  Banks,  14  N.  H.  101  (1843). 

Am.  Dec.  598   (1847);  American  Life  Ins.  &  0.  Drumm  v.   Cessnum,   58   Kan.   331,   49 

T.  Co.  V.  Rosenagle,  77  Pa.  507    (1876);  6  Pac.  78   (1897);  Handly  v.  Greene,  15  Barb. 

ChamK..  Ev.,  §  3461,  n.  1.  (N.  Y.)  601   (1853) ;  5  Chamb.,  Ev.,  §  3463, 

8.  Gray  v.  Davis,  27   Conn.  447    (1858);  nn.  1,2. 

SUte  Y.  Voight,  90  N.  C.  741  (1884).  10.  Betts  v.  New  Hartford,  25  Conn.  180 

4.  SUie  V.  Dorris,  40  Conn.  145  (1>)73).  (1856). 

6.  Hardiman  v.  Mayor  of   New   Vork,  21  11.  State  v.    Kaybum,   31   Mo.   App.    385 

App.  Div.  614,  47  N.  Y.  Supp.  7Sfl   '1S97)  ;  6  (1888). 

Chamb ,  Ev  ,  §  3462,  n    i  18.  Nash  v.  Williams,  20  Wall.  (U.  S.)  226, 

6.  Bupra,  §  261;   1  CLanib.,  blv.,  §  506.  22  L.  ed.  254   (1873). 
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Mode  of  Proof;  Staiuiory  Provisions. —  The  question  as  to  the  mode  of  proof 
of  the  contents  of  public  documents  is,  in  a  great  majority  of  American  juris- 
dictions, controlled  by  statutes  of  a  general  character  providing  for  the  recep- 
tion of  duly  certified  or  attested  copies,  covering  to  a  great  extent  if  not  en- 
tirely all  cases  in  which  proof  of  a  public  document  or  writing  may  be  de- 
sired. ^^  This  general  statement  applies  also  to  the  authentication  of  copies  of 
records,  documents  and  papers  in  the  various  departments  and  public  offices 
of  the  national  government  which  a  party  may  desire  to  offer  in  evidence.^^ 
These  statutes  are  not  exclusionary  of  other  m<xles  of  proof  unless  such  an  in- 
tention is  clearly  apparent  in  the  enactment.  ^°  Therefore  an  examined  copy 
is  properly  received,  though  a  statute  provides  for  the  use  of  certified  copies 
unless  the  enactment  is  exclusionary  of  the  fonner  mode.^®  Similarly  the  orig- 
inal writing  is  not  excluded  by  i-eason  of  such  a  statute. ^^ 

§  1086.  [Copies]  ;  Mode  of  Proof;  Certified  Copies. ^» — A  doctrine  which  early 
received  the  sanction  of  the  English  courts  and  later  of  some  in^  the  United 
States,^®  was  that  certified  copies  were  not  admissible  except  where  their  re- 
ception was  enjoined  or  permitted  by  statute.  This  principle,  however,  was 
as  a  general  rule  departed  from  in  this  country  the  United  States  Supreme 
Court,  in  one  of  the  earlier  decisions,  holding  that  "  on  general  principles  of 
law  a  copy  given  by  a  public  officer  whose  duty  it  is  to  keep  the  original  ought 
to  be  given  in  evidence."  ^  At  the  present  time  this  may  be  said  to  be  the 
established  rule  in  the  courts  of  the  United  States,*^  properly  certified  copies 
or  transcripts  of  records  being  received  in  evidence  when  given  by  public 
officers  who  have  been  intrusted  with  the  official  custody  of  the  records,^^  upon 
the  principle  as  variously  expressed  that  when  a  public  officer  is  bound  to  record 

•  • 

13.  Hall  V.  Treadaway,  12  Ga.  App.  402,  17.  Harmening  v.  Howland,  25  N.  D.  38, 
77  S.  E.  878  (1913)  ;  Ramsay  v.  People,  197  141  N.  W.  131  (1*913) ;  6  Chamb.,  Ev.,  §  3466, 
111.  694,  64  N.  E.  665   (1902)*;  Com.  v.  Hay-      n.  3. 

den,   163  Mass.  453,  40  X.  E.  H46    (1896);  18.  5  Chamberlayne,    Evidenoe,    §§    3464- 

HofTman   v.  Metropolitan  Life  Ins.'  Co.,   135  3474. 

App.  Div.  739,  119  X.  Y.  Supp.  978   (1909) ;  19.  Francis  v.  Newark,  58  N.  J.  622,  33  Atl. 

Emmitt  v.  Lee,  60  Ohio  St.  662,  36  N.  E.  794  863  (1896) ;  Sykes  v.  Beck,  12  X.  D.  242,  96 

(1898)  ;  6  Chamb.,  Ev.,  §  3464,  n.  1.  X.  W.  844  (1903) ;  6  Chamb.,  Ev.,  §  3466,  n. 

14.  Tapley    v.     Martin,     116     Mass.     275  1. 

<1874) ;  Sheiton  v.  St.  Louis  k  S.  F.  R.  Co.,  90.  United  States  v.  Percheman,  7  Pet.  (U. 

131    Mo.  App.  660,   110  S.  W.   627    (1908);  S.)  51,  8  L.  ed.  604  (1833). 

Cakes  v.  U.  S.,  174  U.  S.  778,  19  S.  Ct.  864,  81.  Cannon  v.  Qorham,  136  Ga.  167,  71  S. 

43  L.  ed.  1169  (1899) ;  6  Chamb.,  Er.,  §  3464.  E.  142  (1911) ;  Gage  v.  Chicago,  226  lU.  218, 

n.  2.     Such  statutes  must  be  understood  and  80  X.  E.  127    ( 1907 ) ;  Knotte  v.  Zeigler,  58 

interpreted  by  the  same  rules  that  govern  at  Ind.  App.  503,  106  X.  E.  393  (1914) ;  State  v. 

common  law.    Block  v.  U.  S.,  7  Ct.  CI.  (U.S.)  Austin,  113  Mo.  638,  21   S.  W.  31    (1892); 

406   (1871).  Cortlett  v.  Pacific  Ins.  Co.,  1  Wend.   <X.  Y.) 

16.  Southern    R.    Cb.    v.    Wilcox,    99    Va.  661    (1828);   Hibbard  v.  Craycraft,  .32  Okl. 

394,  39  S.  E.   144    (1901):   sufkfa,  §§   1051,  160,   121   Pac.   198    (1912);   U.  S.   v.  Brelin, 

1069;  5  Chamb.,  Ev.,  §§  3.3.57,  3370.  166    Fed.    104,    92    C.    C.    A.    «8    (1*^08);    5 

16.  Smithers  v.  Lowrance,  85  Tex.  Civ.  App.  Chamb ,  Ev.,  §  3466,  n.  3. 

26,  79  S.  W.  1088   (1904).  32.  Moore  v.  Gaus  &  Sons  Mfg.  Co.,  113  Mo. 
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a  fact,  a  copy  of  the- record  of  it  d^ly  authenticated  is  competent  evidence;  ^^ 
that  the  record  ciannot  or.  should  not  be  taken  from,  his  eustpdj,^*  and  the  in- 
convenience attending  removal. ^^  Where  the  statute  in  respect  to  the  record 
is  unconstitutional,  it  follows  that  the  record  is  not  an  official  one  and  there- 
fore a  certified  copy  is  not  comi^tent  evidence  of  anything,^*^  even  though  it 
may  have  been  authenticated  according  tp  statute. 

Mlio  May  Certify. —  The  certilicate  must  be  certified  by  one  having  au- 
thoritv  to  so  act,^^  ordinarily. the  legal  custodian  of  the  ret'ord,^^  the  certilicate 
of  one  who  is  unauthoria:ed  being  of  no  avail. ^^  Therefore  in  the  absence  of 
any  showing  upon  the  face  of  the  certificate  that  it  is  certified  by  one  having 
authority  to  so  act  it  will  be  rejected.^?  The  certificate  may  specify  the  par- 
ticular record  from  which  the  transcript  is  taken.^^  A  certificate  signed  by  an 
official  is  sufficient  where  it  identifies  him  as  the  one  who  acts  in  the  required 
capacity  and  as  such  has  custody  of  the  official  records,  a  copy  from  which  is 
offered,^^  or  where  the  certificate  contains  a  recital  of  such  custodv  and  is 
signed  with  'the  proper  official  designation.^^  And  where  a  copy  is  authen- 
ticated by  the  signature  and  seal  of  the  official  purporting  to  make  it  no  further 
verification  is  nccessiiry  as  it  could  give  no  greater  weight  to  copies  so  at- 
tested.** In  the  absence  of  any  mode  being  prescribed  a  certification  by  sig- 
nature which  is  irregular  has  been  admitted.*^ 

Limitations  on  Power. —  Unless  it  is  permitted  by  statute,^*  the  authority  of 
an  official  to  certify  to  a  copy  of  a  record  carries  with  it  no  power  to  state  his 
opinion  or  conclusion  as  to  what  is  disclosed  by  the  record  or  what  its  legal 
import  or  effect  is.^^     That  is  a  matter  for  the  determination  of  the  court  from 


98,  20  S.  W.  975  (18P2) ;  People  v.  Gray,  25 
Wend  (N.  Y)  465  (1841) ;  5  Chamb..  Ev.,  § 
3466,  n.  4 

23.  Herendeen  v.  DeWitt.'  49  Hun  53,  1 
N.  Y.  Supp   467   (1888) 

24.  People  v.  Williams,  64  Cal.  87,  27  Pac. 
939  (1883);  Bell  v.  Kendrick,  25  Fla.  778, 
6 'So.  868    (1889) 

25.  SimmoTis  v  Spratt,  20  Fla.  495  (1884^; 
Peck  V.  Farrington,  9  Wend  (N.  Y.)  44 
(1832)  The  certification  of  copies  may  in 
Bome  cases  be  compelled  by  mandamus  State 
V.  Circuit  Court,  20  S.  D.  122,  104  N.  W. 
1048    (1905). 

26.  State  v  Winbauer,  21  K.  D.  70.  128  N. 
W.  679    (1910);   5  (niamb,  Ev.,  §  3467. 

27.  McAfee  v.  Flanders.  138  Oa  403,  75  S. 
E  319  (1912)  ;  Rich  t  Lancaster  H.  Co,  114 
Mass  514  (1874)  ;  St.  Louis  v  Blast  Furnace 
Co.,  235  Mo  1,  138  S.  W.  641  (1911);  5 
Chamb.,  Ev.,  §  3468,  n.  1. 

28.  Tifft  v' Greene,  211  lU    889,  71  N.  E 
1030    (1904);   Bergman  t.  'Bullitt,  43  Kan. 


709,  23  Pac.  938  ( 1890)  ;  Woods  v.  Banks,  14 
N.  H.  101   ( 1843)  ;  5  Chamb.,  Ev.,  §  3468,  n  2. 
.29.  Northern  Pac.  Terminal  Co.  v.  Portland, 
14  Or  24»  13  Pac.  705  (1886). 

30.  atizena*  State  Bank  v.  Bonnee,  76 
Minn   45,  78  N.  W.  875  (1899). 

31.  Mansfield  v.  Johnson,  61  Fla  239,  40 
So.  196   (1906). 

32.  Anderson  v.  Blair,  121  Ga.  120,  48  S.  E. 
951   (1904). 

38.  Galvin  ▼.  Palmer,  113  Cal.  46,  45  Pac. 
172  (1896);  Bixby  T.  Carskaddon,  55  Iowa 
533,  8  N.  W.  354  (1881)  ;  5  Chamb.,  Ev.,  § 
3469,  n.  2. 

34.  Surget  v.  Newman,  43  La  Aon.  873.  9 
So.  561  (1891);'  Com.  v.  Chase^  6  Cush. 
(Mass.)  248   (1850). 

35.  Cooper  v.  Kelson,  38  Iowa  440  (1874). 

36.  Doe  V.  Rowe,  16  Ga  521  (1854);  Peo- 
ple V.  Willi,  147  III.  App.  207  (1909). 

37.  McMillan  v  Savannah  Guano  Co.,  133 
Ga.  760,  66  S  £.  943  (1909) ;  People  v.  Lee, 
112  111.  113  (1885) ;  Com.  v.  Richardaon,  142 
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an  iiuipection  either  of  the  record  Uself  or  ,of  a  true  copy  theueoiV^'^  aad  the 
presiding  judge  may  insist  thlt  such  otiicial  shaU  eouiine  himself  to  an  exercise 
of  the  authority  conferred,  viz. :  the  making  of  a  copy  of  that  which  the  record 
contains.^®  Similarly  a  certitieate  by  a  public  oflicial  of  the  non-existence  of 
a  fact  upon  the  record  has  been  rejected.'*^  An  official  certifying  to  a  copy  of 
a  record  is  limited  in  his  powers  to  the  certification  of  mattei*s  which  properly 
appear  of  record  and  can  not  certify  as  to  an  entry  which  does  not  belong 
there,^*  nor  as  to  any  matters  which  are  not  properly  upon  the  I'ecord.^^  Sim- 
ilarly, unless  the  writing  or  record  is  one  authorized  by  law  to  be  made  either 
expressly  or  as  an  act  in  the  performance  of  the  necessary  duties  of  the  .office,  it 
does  not  come  within  the  principle  relating  to  official  recoirds  and  therefore  a 
^certified  copy  is  no  evidence  in  regard  thereto.**^  It  will  only  be  received 
where  the  original,  if  produced,  is  competent  evidence.** 

Mode  and  Sufficiency  of  Authentication. —  The  court  will  require  that  a 
copy  of  a  record  shall  be  duly  and  properly  authenticated  *^  before  it  will  be 
received  in  evidence.  It  will  be  required,  independent  of  any  statute,  in  all 
cases  that  the  paper  offered  as  a  copy  is  In  fact  that  which  it  purports  to  be. 
The  words  "  true  copy  "  or  **  correct  copy  "  are  frequently  used.     The  official 


Mass.  71,  7  N.  £.  26  (18S6)  ;  Wood  v.  Knapp. 
100  N.  Y.  109,  2  N.  111.  632  (1885)  ;  State  v. 
CSottlieb,  21  N.  D.  179,  129  N  W.  460  (1910)  ; 
6  Chamb.,  Kv.,  §  S470»  n.  2. 

88.  French  v.  Ladd,  57  Miss.  678  (1880); 
McGuire  v.  Sayward,  22  Me.  230  (1842) 

89.  Greer  v.  Fergerson,  104  Ga.  532,  30  S.  E 
943  (1898) ;  Chicago  v.  English,  80  111  App. 
163  (1898). 

Inttanoet. —  The  courts  have  rejected  cer- 
tificates of  a  compliance  with  the  provisions 
of  the  law  in  respect  to  becoming  a  corpora- 
tion, Boyle  V.  Trustees,  etc.,  of  M  E  Church, 
46  Md.  359  (1876)  ;  of  the  issuance  of  a  cer 
tifi(»te  of  incorporation.  Wall  v.  Bridget 
Mines,  130  (^al  27,  62  Pac.  386  (1900) ;  that 
a  grant  from  the  state  was  genuine.  Walker  v. 
Logan,  7.6  Ga.  750  ( 18Sr» )  ,  of  the  death  of 
a  prisoner,  Gill  v  Phillips,  6  Mart  N'.  S. 
(La  )  298  (1827);  of  the  ^rantinji  of  a  de- 
rreo  ol  divorce,  Jay  v.  F.a*»t  Livermore,  36 
Me.  lOT  (1868)  ;  ot  the  issuance  of  a  patent, 
Davis  V.  Gray,  17  Ohio  St.  331  (1867):  of 
the  filing  of  proofs  of  heirship  and  certificate 
in  the  adjutant-generars  office,  Bvers  Bros. 
V  Wallace.  87  Tex.  503,  29  S  W  760  (  1895)  ; 
of  the  aihount  of  taxable  property  in  a  county 
and  the  amount  of  poll  and  county  taxes  for  a 
year,  Tinaley  v.  Ruslc  County,  42  Tex.  40 
( 1875)  :  of  the  assessment  or  non-assessment 
of  a  person  or  his  property  in  the  assessor's 
book,   Bartlett  v.  Patton,  33  W.  Va.  71,   10 


5.  E.  21  (1889);  that  land  was  regularly 
listed  for  taxation,  Dunn  v.  Games,  1  McLean 
(U.  S.)  321  (1838),  ard  14  Pet  322,  10 
L.  ed.  476  (1840);  and  of  the  appointment 
of  a  certain  person  as  receiver  Hudkins  y. 
Bush,  61)  \V«  Va.  194,  71  8.  £.  106  (1911); 
5  ChamlK,  Ev.,  §  3471. 

40.  Boyd  V.  Chicago,  etc.,  R.  Co.,  103  III. 
App.  199  (1902):  Chicago,  etc.,  K.  Co.  v. 
Vance.  64  Kan.  684,  68  Pac  606  (1902) ;  Pon- 
tier  V.  State.  107  Md  384,  68  Atl.  1059 
(1908)  ,  5  Chamb.,  Ev.,  §  3470,  n.  5. 

41.  Daggett  v.  Bonewitz,  107  Ind.  276,  7 
X.  K.  900  (1886). 

42.  Farmers*  &  Mechanics*  Bank  v.  Bron- 
son,    14  Mich.  361    (1866) 

48.  Com.  V.  O'Bryan,  153  Ky  406,  155  S. 
W  1126  (1913):  Southwestern  Surety  Ins. 
Co  V.  .Anderson  (Tex.  1913),  1.55  S.  W  1176; 
Crnso  V.  McCauley,  96  Fed.  369  (1899);  6 
Chamh .  R\'.,  §  3472.  n.  3 

44.  Donohue  v.  Whitney,  133  X  Y  178,  30 
N.  E  S48  (1802)  :  State  v.  Wells  Adm*r..  11 
Ohio  261    (1842)  ;  6  Chamb..  Ev.,  §  3472,  nn 

6,  6.  7. 

45.  Weaver  v.  Tuten.  138  Ga  101.  74  8.  E. 
835  ( 1912) ;  Brecker  v  Fillingham.  209  Mo. 
578.  108  S.  W  41  (1907):  Lee  v.  Sterling 
Silk  Mfjr  Co..  134  App.  Div.  123,  118  NT.*  Y. 
Supp.  852  (1909);  5  Chamb.,  Ev.,  §  3473,  n. 
1 
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certifies  to  the  transcript  as  a  copy  of  the  record  and  this  necessarily  implies 
that  it  is  correct,  else  it  cannot  be  a  copy."*®  In  case  there  is  a  statute  con- 
trolling, which  prescribes  a  mode  of  authenticating  such  copies,  the  certificate 
should  show  a  compliance  therewith,'^'^  as  where  it  is  required  that  a  seal  shall 
be  affixed,^®  otherwise  the  presiding  judge  will  refuse  to  admit  it.  If  it  con- 
tains, however,  in  substance  what  the  law  requires  it  is  sufficient  and  will  be 
received.**  Where  it  is  provided  that  the  certificate  of  a  public  officer  shall 
be  evidence,  a  paper  produced  with  his  name  has  been  received  as  evidence, 
prima  facie  ^*  unless  the  name  is  proved  not  to  have  been  signed  by  him.** 
In  some  cases  it  is  required  by  statute  that  the  certificate  shall  state  that  the 
copy  has  been  compared,  by  the  person  making  it,  with  the  original  and  that 
it  is  a  correct  transcript  thereof.*^^  Compliance  with  such  a  provision  is  essen-, 
tial.  A  mere  statement  that  it  "  has  been  compared,"  without  stating  by 
whom  is  not  sufficient^*  "  As  compared  by  me  ■ '  has,  however,  been  held  to 
be  a  compliance  with  the  law.** 

§  1087.  [Copies] ;  Land  Office  Eecords.** —  Ordinarily  the  rule  prevails  that 
independent  of  statute,  which  in  some  cases  expressly  authorizes  the  admis- 
sion in  evidence  of  authenticated  copies  of  land  office  records, *•  including 
patents  and  grants,*^,'  courts  will  receive  in  evidence  properly  authenticated 
copies  of  such  records,*^  including  those  of  grants  and  other  instruments  of  a 
like  character,  issued  by  the  State  to  the  individual  ^^  without  requiring  the 


46.  Com.  V.  Quigley,  170  l^Iass.  14,  48  N.  E. 
782  (1897) ;  Robinson  v.  Lowe,  50  W.  Va.  75, 
40  S.  £.  454  ( 1901 ) . 

47.  Knotts  V.  Zeigler,  58  Ind.  App.  503, 
106  N.  E.  393  (1914);  Hedford  v.  Snow,  46 
Hun  370,  12  N.  Y.  St.  Rep.  323  ( 1887) ;  Sykes 
V.  Beck,  12  K.  D.  242,  96  N.  W.  844  (1903) ; 
5  Chamb.,  Ev.,  §  3474,  n.  1. 

48.  Chambers  v.  Jones,  17  Mont.  156,  42 
Pac.  758  (1895);  New  York  v.  Vandervecr, 
91  App.  Div.  303,  86  N.  Y.  Supp.  659  (1904) ; 
State  V.  Railroad,  141  N.  C.  846,  54  S.  E. 
294    (1906);   5  Chamb.,  Ev.,  3474,  n.  2. 

48.  Turner  v.  Davis,  186  Ala.  77,  64  So. 
058  (1914) ;  Wright  v.  Olos,  264  Til.  261,  106 
N.  E.  200  (1914);  People  v.  Tobey,  153  N. 
Y.  381,  47  N.  E.  800  (1897)  ;  5  Chamb.,  Ev., 
§  3474,  n.  3. 

50.  Willard  v.  Pike,  59  Vt.  202,  9  Atl. 
907  (1886) ;  Usher's  Heirs  v.  Pride,  15  Gratt. 
(Va.)    190  (1858). 

61.  Prather  v.  Johnson,  3  Harr.  d:  J.  (Md.) 
487   (1814). 

58.  Redford  v.  Snow,  46  Hun  (N.  Y.)  370 
(1887). 

63.  Stevens  v.  Sup'rs  of  Clark  County,  43 
Wis.  63  (1877). 


54.  Huntoon  v  O'Brien,  79  Mich.  227,  44  K. 
W.  601   (1890). 

66.  5  Cbamberlayne,  Evidence,  §§  3475- 
3477. 

56.  StiBson  v.  Geer,  42  Kan.  520,  22  Pac. 
586  (1889);  Stephens  v.  Maoey,  49  Mont. 
230,  141  Pac.  649  ( 1914) ;  Richards  v.  Ritter 
Lumber  Co.,  158  N.  C.  54,  73  S.  E  485 
(1911)  ;  5  Chamb.,  Ev.,  §  3475,  n.  2. 

67.  Beasley  v.  Clarke,  102  Ala.  254,  14  So. 
744  (1803);  Eltzroth  v.  Ryan,  89  Cal  135, 
26  Pac.  647  ( 1891 ) ;  Nitche'v.  Earle,  117  Ind. 
270,  19.  N.  E.  749  (1888;)  5  Chaipb.,  Ev.  § 
3475,  n.  3. 

66.  Chilton  v.  Nickey,  261  Mo.  232,  169 
S.  W.  978  (1914);  Anderson  v.  Keim,  10 
Watts  (Pa.)  251  (1840);  Kirby  v.  Haydeii, 
44  Tex.  Civ.  App.  207,  99  S  W.746  (1906): 
5  Chamb.,  Ev..  §  3475,  n.  4. 

69.  Reppard  v.  Warren,  103  Ga.  198,  29  S. 
£.817  (1897) ;  I^ne  v.  Bommelmann,  17  HI. 
96  (1855) ;  Kew  York  Cent.  &  H.  R.  Co.  ▼. 
Brockway  Brick  Co.,  10  App.  Div.  387,  41 
N.  Y.  Supp.  762  (1896);  5  Chamb.,  Ev.,  § 
3475,  n.  5. 
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proponent  to  account  for  the  original,®^  they  being  received  upon  the  general 
prieiplea  of  evidence  relating  to  proof  of  public  records  at  common  law,®^ 
though  in  some  cases  it  is  held  that  they  are  not  admissible  without  accounting 
for  the  non-production  of  the  originals/*-  In  much  the  same  way  properly 
authenticated  copies  of  maps  and  sur\'eys  haNc  bi I'n  received  in  some  cases 
under  the  express  provisions  of  a  statute,^^  and  in  others  independent  thereof.** 
Similarly  a  certified  copy  of  the  assignment  of  a  land  oi&ce  certificate  or  other 
similar  instrument  when  recorded  will  be  received.** 

Official  Leiters. —  Certified  copies  of  letters  on  file  at  the  general  land  office 
constitute  a  part  of  the  record  where  they  relate  to  the  business  of  the  office 
and  ordinarily  under  express  statutory  provisions  will  be  received  in  evidence, 
,  including  both  letters  sent  to  the  commissioner*®  and  those  mailed  from  the 
office,*^  the  latter  having  been  preserved  in  the  usual  way  as  by  taking  an  im- 
print.*** 

Administrative  Requirements. —  A  copy  of  a  land  office  record  must  be, 
properly  and  sufficiently  authenticated,*®  otherwise  it  will  be  rejected. ^^  Pri- 
vate or  other  papers  not  required  or  authorized  to  be  filed  in  a  land  office  are 
not  susceptible  of  proof  by  a  certified  copy  from  that  office  ;''*  the  certificate, 
so  far  as  copies  of  papers  are  concerned,  must  be  as  to  those  properly  on  file 
there. *^  The  certificate  must  state  the  facts  as  they  appear  upon  the  record 
and  n6t  the  conclusion  of  the  official  certifying  as  to  <vhat  the  record  contains 
or  as  to  its  legal  effect  or  import.^'  A  copy  of  extracts  from  the  record  has 
been  received  where  it  is  complete  in  so  far  as  it  applies  to  the  particular  mat- 
ter in  litigation,^*  such  authentication  also  being  according  to  the  practice  of 
the  department.'^* 


60.  Beasley  v.  Clarke,  •tipra;  Bernstein  v. 
Smith,  10  Kan.  60  (1872);  Avery  v.  Adams, 
69  Mo.  603  (1879) ;  6  Chamb.,  Ev.,  §  347$,  n. 
6. 

61.  Wyman  v.  City  of  Chicago,  254  111.  202, 
98  N.  E.  266  ( 1912)  ;  New  York  Cent,  k  H.  R. 
Co.  T,  Brockway  Brick  Co.,  supra;  McGarra- 
han  v.  Mining  Co.,  96  U.  S.  316',  24  L.  ed.  63Q 
(1877)  ;  5  Chamb.,  Ev.,  §  3475.  n.  7. 

62.  Hensley  v.  Tarpey,  7  Cal.  288  (1837)  ; 
Covington  v  Berry,  76  Ark.  460,  88  S.  W. 
1005    (1905);    5  Chamb.,   Ev.,  §  3475,  n.  8. 

63.  Wood  V.  Nortman,  85  Mo.  298  (1884)  ; 
Sullivan  v.  Solis,  52  Tex.  Civ.  App.  464,  114 
S.  W.  456  ( 1908)  ;  5  Chamb.,  Ev.,  §  3475,  n.  9. 

64.  Goodwin  v.  McCabe,  75  Cal.  584,  17  Pao. 
705  (1888)  ;  Dewey  v.  Campau,  4  Mich.  565 
(1857);   5  Chamb:,  Ev.,  §  3475,  n.   10. 

65.  Bell  V.  Kendrick,  25  Fla.  778,  6. So.  869 
(1889)  ;  Clark  v.  Hall,  19  Mich.  356  (1869). 

66.  Darcy  v.  McCarthy,  35  Kan.  722,   12 


Pac.   104    (1886);   Hibbard  v.  Craycraft,  32 
Okl.  160,  121  Pac.  198   (1912). 

67.  Holmes  v.  State,  108  AU.  24,  18  So. 
259  (1895);  Trimble  v.  Burroughs,  41  Tex. 
Civ.  App.  654,  96  S.  W.  614  (1906) ;  6  Chamb., 
Ev.,  §  3476,  n.  2. 

68.  McKee  v.  West,  66  Tex.  Cvr,  App.  460, 
118  S.  W.  1135   (1909). 

69.  Beasley  v.  Clarke,  supra:  Wilson  v. 
Hoffman,  54  Mich.  246,  20  N.  W.  37  (1884) ; 
5  Chamb.,  Ev.,  §  3477,  n.  1. 

70.  Huls  V.  Buntin,  47  III.  396  (1868);  5 
Chamb.,  Ev.,  §  3477,  n.  2. 

71.  Rogers  v.  Pettus,  80  Tex.  425,  16  S. 
W.  1093  (1891)  ;  6  Chamb.,  Ev.,  §  3477,  n.  ?. 

72.  Hatchett  v.  Conner,  30  Tex.  104  (1867). 

73.  Byers  v.  Wallace,  87  Tex.  603  (189jK>). 

74.  Strickland  v.  Draughan,  88  N.  C.  316 
(1883);  Jennings  v.  McDowell,  25  Pa.  387 
(1866) :  6  Chamb.,  Ev.,  §  3477,  n.  7. 

76.  Tillotson  v.  Webber,  96  M;ch.  144,  66 
N.  W.  837  (1893). 
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§  1088.  [Copies];  Ordinances J«— The  principle  that  public  records  may, 
independent  of  statute,  be  proved  by  copies  thereof  certified  by  the  officer  hav- 
ing such  records  in  charge,^^  applies  in  the  case  of  municipal  ordinances.^* 
By  statute  also  provision  of  this  character  is  frequently  made,  such  as  that  a 
copy  may  be  admissible  when  certified  by  the  city  or  village  clerk  ^®  or  the 
recorder  of  the  town,^*^  register**^  or  other  designated  official.  In  some  cases 
also  the  corporate  seal  is  i-equired.®^  The  non-existence  of  any  fact  of  record 
can  not,  however,  be  established  by  such  a  certificate.^* 

§  1089.  [Copies] ;  Records  of  Private  Writings.®* —  There  is,  apparently,  con- 
siderable authority  for  the  rule  that,  independent  of  statute,  the  copy  of  the 
record  of  a  private  writing  will  be  received  in  evidence. *^^  It  would  seem  that 
the  qualification  should  at  least  be  imposed  that  the  enrollment  of  the  original 
upon  the  record  is  a  necessary  requirement.®^  A  certified  copy  of  the  record 
of  such  a  writing  is  also  admissible  on  proof  that  the  original  has  been  lost  or 
destroyed,®^  or  upon  proof  that  it  is  outside  of  the  jurisdiction  of  the  court 
and  beyond  process  to  produce,^®  or  that  the  other  party  to  the  suit  is  in  pos- 
session of  the  instrument  and  refuses  to  produce  it.®^ 

Early  Established  Rules  in  New  England  States, —  In  some  jurisdictiouii 
the  rule  requiring  the  production  of  the  qriginal  is  regarded  as  applying  only  tc 
a  case  where  it  is  necessary  to  prove  a  conveyance  directly  to  the  party  in  the 
suit,  and  which  may  reasonably  be  supposed  to  be  in  his  possession,  and  not  to 
include  prior  deeds  in  a  chain  of  title.^^  In  Connecticut  and  Massachusetts 
the  rule  seems  to  have  been  early  established  that  duly  certified  copies  of  deeds 
from  the  records  in  the  line  of  title,  made  and  recorded  by  strangers  to  the 
suit,  are  admissible  without  other  evidence  of  their  execution  and  delivery  or 
of  any  excuse  for  the  non-production  of  the  original  deed.®^     The  relaxation  of 


76.  5  Chamberlayne,  Evidence,  §  3478. 

77.  Supra,  §  1086;  5  Chamb.,  Ev.,  §  346d. 

78.  Florida  Cent.,  etc.,  Ry.  Co.  v.  Seymour, 
44  Fla.  557,  33  So.  424   (1902). 

79.  Boyd  v.  Chicago,  etc.,  R.  Co.,  103  111. 
App.  199  (1902);  Com.  v.  Chase,  6  Cush. 
(MasB.)  248  (1850) ;  5  Chamb.,  Ev.,  §  3478,  n. 
3. 

80.  Bayard  v.  Baker,  76  Iowa  220,  40  N.  W. 
818    (1888). 

81.  St.  Louis  V.  Foster,  52  Mo.  513  (1873). 

82.  Georgia  Cent.  R.  Co.  v.  Bond.  Ill  Ga. 
13,  36  S.  E.  299  (1900)  ;  Logue  v.  Gillick,  1 
E.  D.  Smith   (X.  Y.)   398   (1862). 

88.  Boyd  v.  Chicago,  etc.,  R.  Co.,  sitpra. 

84.  5  Chamberlayne,  Evidence,  §§  3479- 
3485. 

86.  Jones  v.  Marks,  47  Cal.  242  (1874); 
Ricker  v.  Joy,  72  Mc.  106  (1881) ;  5  Chamb., 
Ev.,  §  3479,  n.  1. 


86.  Kelsey  v.  Hanmer,  18  Conn.  311 
(1847)  ;  Warner  v.  Hardy,  6  Md.  525  (1854) ; 
Van  Riper  v.  Morton,  61  ;Mo.  App.  440 
(1895);  5  Chamb.,  Ev.,  §  3479.  n.  2 

87.  Hayden  v  Mitchell,  103  Ga.  431,  30  S. 
E.  287  (1897);  Lancaster  v.  Lee,  71  S.  C. 
280,  51  S.  E.  139  (1904)  ;  5  Chamb.,  Ev.,  $ 
3479,  n.  3. 

88.  Halsey  v.  Fanning,  2  Root  (Conn.)  101 
(1794). 

89.  Sally  v.  Gunter,  13  Rich.  (S.  C.)  72 
(1860). 

90.  Kelsey  v.  Hanmer,  supra;  Holman  v. 
Lewis,  107  Me.  28,  76  Atl.  9.>6  (1910);  Epin 
V.  Horriaran,  96  Me.  46,  51  Atl.  246   (1901). 

91.  Colchester  Sav.  Bank  v.  Brown.  75 
Conn.  69,  52  Atl.  316  (1902);  Frazee  v. 
Nelson,  179  Mass.  4.56,  61  N.  E.  40,  SS  Am. 
St.  Rep.  391  ( 1901 ) ;  5  Chamb.,  Ev.,  §  3480,  b. 
2. 
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the  conuuon  law  rufe  in  England  was,  however,  held  to  be  subject  to  the 
limitation  that  the  instrument  must  be  one  which  was  required  by  law  to  be 
recorded  in  order  to  render  a  copy  admissible.**  In  Maine  it  was  also  early 
provided  by  rule  of  court  that  office  copies  of  deeds  pertinent  to  the  issue, 
might  be  read  in  evidence  without  proof  of  the  execution  of  the  deeds  "  in  all 
actions  touching  the  realty ''  by  one  not  a  party  to  the  deed,  nor  claiming  as 
heir,  nor  justifying  as  servant  of  the  grantee  or  of  his  heirs.*^  This  subse- 
quently was  enacted,  in  substantially  the  same  form,  into  statute.*^  The  rule 
referred  to  in  these  jurisdictions  does  not  permit  of  the  introduction  of  a  copy 
of  the  record  where  the  original  deed  is  presumed  to  be  in  the  possession  of 
the  adverse  party.  In  such  a  case  a  copy  will  be  excluded  in  the  >absence  of 
evidence  of  notice  to  such  party  to  produce  the  original.**^ 

Statutwy  Regulation, —  The  question  as  to  the  admissibility  of  copies  of 
records  of  private  writings  is  now  almost,  if  not  entirely,  controlled  by  l^isla- 
tive  enactments.  By  statute  in  some  states  it  is  provided  that  a  certified  copy 
of  a  paper  tiled  or  recorded  pursuant  to  law  in  a  public  office  of  the  State  may 
be  received  in  evidence  the  same  as  the  original.*^  Mere  especially  has  this 
legislation  been  directed  towards  records  of  writings  conveying  or  affecting 
some  interest  in  real  property  such  as  deeds,®^  mortgages,^  and  the  like,** 
though  in  some  jurisdictions  the  statutes  are  inclusive  of  copies  of  private 
writings  such  as  bills  of  sale,^  chattel  mortgages,*  written  consent  of  husband 
that  wife  may  act  as  feme  sole  trader,*"^  liquor  dealers'  bond  *  and  of  bond  filed 
with  the  State  insurance  commissidner.**  Under  the  statute  in  many  jurisdic- 
tions a  copy  of  the  record  of  a  private  writing  will  be  received  when  the  orig- 
inal has  been  lost  or  is  not  withing  the  custody  or  control  of  the  proponent  or 
within  his  power  to  produce,*  as  where  he  is  unable  to  produce  it  because  of  the 


W.  KeUey  v.  Hanmer,  swpra. 
98.  Hutchijison  v.  Chadbourne,  35  Me.  189 
(1853). 

94.  Holman  v.  Lewis,  107  Me.  2S,  76  .All. 
956  (1010);  5  Chamb.,  Ev.»  §  3480,  n.  5. 
The  rule  first  referred  to  is  based  upon  the 
syBtem  in  these  jurisdictions  relating  to  con- 
veyancing as  modified  by  the  local  registry 
laws.  Com.  v.  Emery,  2  Gray  (Mass  )  80 
(1854). 

95.  Draper  v.  Hatfield,  124  Mass.  53 
(1878) ;  Homer»v.  Cilley,  14  N.  H.  85  (1848) ; 
6  Chamb.,  Ev.,  §  3480,  nn.  8,  9. 

96.  Polykranas  v.  Krausz,  73  App.  Div. 
583,  77  N.  Y.  Supp.  46   (1902). 

97.  Brown  v.  White,  153  Ky.  452,  166  S. 
W.  P6  (1913);  Sndlow  v  Warshing,  108  2^. 
Y.  520,  15  N.  E.  632  (1888);  Livingston  v. 
McDonald,  9  Ohio  168  (1839);  Pardee  v. 
Johnston,  70  W.  Va-  347,  74  S.  E.  721  ( 1912) ; 
6  Chamb.,  Ev.,  §  3481,  n.  2. 


98.  Chase  v.  Caryl,  57  N.  J.  L.  545,  31  Atl. 
1024  (1895)  :  Bruce  v.  Wanzer,  20  S.  D.  277, 
105  N.  W.  282  (1905). 

99.  Kramer  v.  Settle,  1  Ida.  485  (1873); 
Lerche  v.  Brasher,  104  N.  Y.  157,  10  N.  E.  58 
(1887). 

1.  Merchants'  NaT.  Co.  v.  Amsden,  25  111. 
ZApp.  307  (1888);  Polykranas  v.  Krausz, 
aupra, 

9.  Van  Dervort  v.  Vye,  85  Minn.  35,  88  N. 
W.  2  (19()1) ;  Van  Hassell  v.  Borden,  1  Hilt. 
(N.  Y.)  128  (1856)  ;  5  Chamb.,  Ev.,  3481,  n. 
6. 

8.  Schwartz  v.  Baird,  100  Ala.  154,  13  So. 
947   (1893). 

4.  Bulger  v.  Prenica,  93  Neb.  697,  142  N. 
W.  117  (1013). 

6.  Southwestern  Suretv  Ins.  Co.  v.  Ander- 
son  (Tex.  Civ.  App.  1913),  152  S.  W.  816. 

6.  Sims  v.  Scheusfiler,  2  Oa.  App.  466,  58 
S.  E.  693   (1907);  Eby  v.  Winters,  51  Kan. 
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refusal  of  the  one  in  possession  to  surrender  it  after  notice/  in  which  case  he 
must  establish,  to  the  satisfaction  of  the  presiding  judge,^  the  existence  of  such 
facts  as  will  authorize  the  admission  of  a  copy.^^  In  some  eases  the  statute 
requires  that  it  must  be  satisfactorily  shown  both  that  the  party  not  only  bus 
not  possession  of  the  original,  but  also  has  not  control  of  it.^'* 

Administrative  Requirements. —  It  is,  as  a  general  rule,  essential  that  the 
original  must  have  been  one  the  recording  of  which  the  law  required  or  author- 
ized ;  ^^  otherwise^  neither  the  record  nor  a  copy  thereof  will  be  received  as 
evideuce.^^  It  must  also  have 'been  recorded  by  an  officer  having  authority  for 
that  purpose.*^  But  whei'e  the  original  is  shown  to  have  been  lost  a  copy  of 
the  record  may  properly  be  received.^'*  It  is  also  essential  that  it  be  recorded 
within  the  time  prescribed  by  law.^*  But  where  a  deed  or  other  instnunent 
required  to  be  recorded  has  been  lost,  a  copy  of  the  record  has  been  received 
in  evidence,^®  likewise  a  certified  copy  of  the  deed  as  it  is  shown  by  the  record.*' 
^^  It  is  a  well  established  proposition  of  law  that  the  record  must  be  made  upon 
the  evidence  of  execution  required  by  the  statute  to  entitle  a  certitied  copy  to 
be  used  as  evidence  in  lieu  of  the  original.''  ^®  Thus  in  the  case  of  a  deed,** 
if  it  is  not  properly  executed,  proved  or  acknowledged,  as  r^uired,  it  does  not 
become  eflFective  so  as  to  render  the  record  of  it  admissible  in  evidence.  Sim- 
ilarly in  the  case  of  a  mortgage  ^^  and  other  private  writings,^*  or  in  case  of  a 


777,  33  Pac.  471  (1893)  :  Cazier  v.  Hinchey, 
143  Mo.  203,  44  S.  W.  1052  (1897) ;  5  Chamb., 
Ev.,  §  3481.  n.  10. 

7.  Foxworth  v.  Brown,  120  Ala.  69,  24  So. 
1  (1807). 

8.  Hayden  v.  Mitchell,  supra;  Freeman  v. 
Wm.  M.  Rice  Institute  (Tex.  Civ.  App.  1910), 
128  S.  W.  629. 

8.  Cox  V.  McDonald,  118  Ga.  414,  45  S.  E. 
401  (1903);  Hope  v.  Blair,  105  Mo.  85,  16 
S.  W.  595  (1891) ;  Willianwon  v.  Work  (Tex. 
Civ.  App.  1903),  77  S.  W.  266;  5  Ohamb., 
Ev.,  §  3481,  n.  13. 

10.  Hammond  v.  Blue,  132  Ala.  337,  31  So. 
357  (1001) ;  Bell  v.  Kendrick,  25  Fla.  778,  6 
So.  868  (1880). 

11.  Flint  River  Lumber  Co.  v.  Smith,  134 
Ga  627,  68  S.  E.  436  (1910)  ;  Com  v.  Merrill, 
215  Ma88.  204,  102  N.  E.  446  (1913)  :  Hoskin- 
Bon  v.  Adkint«,  77  Mo-  537  ( 1883 )  :~  Goodman 
T.  Greenberg,  103  N.  Y.  Supp.  770,  53  Misc. 
583  ( 1907 )  ;  Montgomery  v.  Seaboard  Air 
Line  Ry.,  73  S.  C.  503,  53  S.  E.  987  (1905)  : 
5  Chamb.,  Ev.,  §  3482,  n.  1. 

18.  Board  of  Com'rs  of  Lake  Count\'  v.' 
Keene  Five-Cents  Sav.  Bank,  108  Fed.  505, 
47  C.  C.  A.  464    (1901). 

18.  Smith  V.  Bannan,  13  Cal.  107  (1859)  ; 
Bimpson  v.  Loving,  3  Bush.    (Ky.)   468,  96^ 


Am.  Dec.  252  (1867)  ;  Olcott  v.  B^-num,  17 
Wall.  (U.  S.)  44,  21  L.  ed.  570  (1872K 
14.  Webster  v.  Harris.  16  Ohio  490  (1847) 
16.  Keller  v.  Moore,  51  Ala.  340  (1874): 
Jones  V.  Crowley,  57  X.  J.  L.  222.  30  MV 
871  (1894).  Compare  Reorganized  Church  of 
Jesuft  Christ  of  L.  D.  S.  v.  Church  of  Chrifli 
60  Fed.  937  (1894):  Hall  v.  Rea,  85  Kan. 
675,  118  Pac.  698  (1911). 

16.  I^ncaster  ▼.  Lee,  71  S.  C.  280,  61  S.  F. 
139  (1004). 

17.  Stebbins  v.  Duncan,  108  U.  S.  32,  2  S. 
Ct.  313,  27  L.  ed.  641   (1882). 

18.  Kendrick  v.  Latham,  26  Fla.  819,  6  8o. 
871    (1889). 

18.  Turner  v.  Keisler,  141  Ga.  27,  80  S.  F. 
461  (1914)  ;  Muslck  v.  Barney,  49  Mo.  4J» 
(1872)  ;  Blaokman  v.  Riley.  63  Hun  521.  1« 
N.  Y.  Supp.  476  n892>;  Johnston's  Le««»w 
v.  Hahies,  2  Ohio  55,  15  Am.  Dec.  533  (1825) . 
5  Chamb..  Ev.,  §  3483,  n.  2. 

80.  Foxworth  v.  Bro\m,  114  Ala.  201),  21 
So.  413  (1896);  fHarnes  v.  Allen.  l.*»l  !»*• 
108.  45  X.  E.  330,  51  N.  E.  78   (189»K 

81.  Hunt  v.  Selleck,  118  Mo.  388.  24  «.  W. 
213  ( 1898)  (title  botid)  :  Co^b  v.  Pnnlevie.  W 
W.  Va  398.  60  S.  E.  384  (1908)  (contract); 
5  Chamb..  Ev.,  §  3483,  ii.  4. 
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will.^  In  some  jurisdictions,  however,  the  rule  prevails  that  after  a  lapse  of 
a  certain  number  of  years  it  will  be  presumed  that  a  deed  recorded  in  the 
proper  office  was  legally  proved  or  acknowledged  and  that  a  certified  copy  of 
the  record  will  in  such  a  case  be  received,^^ 

Where  a  deed  purports  to  be  signed  and  sealed  by  the  grantor  a  certitied 
copy  thereof  has  been  received,  though  there  was  no  representation  of  a  seal 
thereof.-^  And  though  no  written  scroll  or  seal  is  copied  into  the  record,  yet 
where  the  record  copy  offered  in  evidence  contains  the  statement  of  the  offii*ial 
by  whom  the  acknowledgment  was  taken  that  he  has  affixed  his  seal  thereto,  it 
will  be  presumed  that  it  was  attached/-^^  Similarly,  though  the  official  seal  of 
the  officer  taking  the  acknowledgment  does  not  appear  on  the  copy,  yet  the 
latter  has  been  admitted  where  an  inspection  thereof  shows  that  it  was  affixed 
to  the  original  instrument  as  where  the  official  certifies  to  the  fact  that  it  was 
acknowledged  before  a  notary  public  who  affixed  his  seal  thereto.*^ 

In  order  to  render  a  copy  of  the  record  of  an  instrument  admissible  it  must 
have  been  recorded  at  a  place  designated  or  authorized  by  law  for  the  recording 
of  such  writings.?"  In  case  of  a  deed,  mortgage  or  other  writing  affecting 
realty,  the  instrument  should  be  recorded  in  the  registry  district,  ordinarily 
the  county,  in  wliich  the  land  is  located,^^  In  some  jurisdictions,  though 
there  is  authority  to  the  contrary,^®  where  a  deed  conveying  land  situated  in 
two  counties  is  recorded  in  only  one  of  them,  a  copy  of  the  record  thereof  has 
been  received  in  the  courts  of  the  other ;  ^  in  some  States  its  admission  being 
limited  to  those  cases  where  loss  of  the  original  has  been  established.^^ 

§  1090.  [Copies] ;  Beoords  of  Other  States.^*—  It  is  provided  by  the  Consti- 
tution of  the  Fnited  States  that  "  Full  faith  and  credit  shall  be  given  in  each 
State  to  the  public  acta,  records  and  judicial  proceedings  of  every  other  State ; 
and  the  Congress  may  by  general  laws  prescribe  the  manner  in  which  such  acts, 
records  and  proceedings  shall  be  proved  and  the  effect  thereof.''  ^^  In  con- 
formity with  this  provision,  it  was  provided  by  an  act  of  Congress,  passed  in 
1804,  that  "  All  records  and  exemplifications  of  books  which  may  be  kept  in 
any  public  office  of  any  State  or  territory  or  of  any  country  subject  to  the 
jurisdiction  of  the  United  States,  not  appertaining  to  a  court,  shall  be  proved 

89.  Hood  V.  MathcTB,  2  A.  K.  Marab.  (Ky.)       K.  218   (1909) ;  Cole  v.  Ward,  79  S.  C.  573, 
653   (1820).  61  S.  E.  108  (1907) ;  5  Chamb.,  Ev.,  §  3485,  n. 


I.  White  V.   Hutchingft.   40   Ala.   253,   88  2. 

Am.  Dec.  766  (1866);  Robidoux  v.  Cassilegi,  W.  Garbutt  Lumber  Co.  v.  Grasfi  Lumber 

10  Mo.  App.  516  (1881).  Co.,  Ill  Ga.  821,  35  S.  K.  6fi6  (1900). 

«4.  McCoy  V.  Cassidy,  96  Mo.  429,  9  S.  W.  80.  \Mieeler  v.  Winn,  53  Pa.  122,  91  Am. 

926    (1888);   Williams  v.  BaH8,  22  Vt.   352  Dec.   186    (1866), 

(1850)  ;  5  Chamb.,  Ev.,  §  3484,  n.  1.  SI.  Jackson  v.  Rice.  3  Wend.   (N.  Y.)   ISO, 

25.  Addis  V.  Graham,  88  Mo.  197  (1885).  20  Am.  Dec.  683    (1829);  5  Chamb.,  Ev.,  § 

M.  Davis  V.  Seybold,  195  Fed.  402  (1912).  3485,  n.  6. 

See  also  Hubbard  v.  Dry  Goods  Co.,  209  Mo.  98.  5  Cbamberlayne,    Evidence,    §§    3485- 

495,  108  S.  W.  15  (1907).  3488. 

S7.  Townsen  v.  Wilson,  9  Pa.  270  (1848).  88.  §  1,  Art.  4. 

88.  Pepper  v.  James,  7  Ga.  App.  518,  67  S. 
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or  admitted  in  any  court  of  oiEce  in  any  other  State  or  territory  or  in  any  such 
country  by  the  attestation  of  the  keeper  of  said  records  or  books  and  the  seal 
of  his  office  annexed,  if  there  be  a  seal,  together  with  a  certificate  of  the  pre- 
siding justice  of  the  court  of  the  county,  parish,  or  district  in  which  such  office 
may  be  kept,  or  of  the  Governor  or  Secretary  of  State,  the  chancellor  or  keeper 
of  the  great  seal  of  the  State  or  territory  or  county  that  the  said  attestation  is 
in  due  form,  and  bv  the  proper  officers.  If  the  said  certificate  is  given  by  the 
presiding  justice  of  a  court,  it  shall  be  further  authenticated  by  the  clerk  or 
prothonotary  of  the  said  court,  who  shall  certify  imder  his  hand  and  the  seal 
of  his.  office,  that  the  said  presiding  justice  is  duly  commissioned  and  qualified, 
or  if  given  by  such  Governor,  Secretary,  chancellor  or  keeper  of  the  great  seal, 
it  shall  be  under  the  great  seal  of  the  State,  territory  or  country  aforesaid  in 
which  it  is  made."  ^*  In  the  absence  of  any  legislation  by  the  State  relating 
to  proof  of  records  of  another  State  by  a  copy,  this  enactment  is  said  to  be  bind- 
ing upon  its  courts,  at  least  to  the  extent  of  defining  the  evidentiary  value  of 
a  copy  as  proof ;^*  and  a  party  who  seeks  to  prove  a  record  in  the  mode  thus 
provided  should  comply  with  .the  terms  of  the  statute.^^  Fnder  this  act  the 
force  and  affect  of  the  record  is  limited  to  that  which  it  had  in  the  State  where 
made  and  if  not  admissible  in  that  State  a  certified  copy  thereof  will  not  be 
received  in  the  courts  of  another  State.^^  The  record  must  have  been  author 
ized  under  the  laws  of  the  State  where  made  to  render  a  copy  admissible.** 
The  certificate  of  the  Secretarv  of  State  that  the  attestation  is  in  due  form 
and  by  the  proper  officer  is  sufficient,  it  not  being  necessary  under  the  act  that 
the  certificate  of  a  presiding  justice, i^hould  ^Uo  be  affi-\ed.^®  .  The  federal  act 
is  not  exclusive  of  legislation  by  the  State,  a  atatute  of  which  providing  for  a 
mode  of  authenticating  such  documents  may  be  followed."*"  So  a  certified 
copy  will  be  received  though  it  is  not  in  all  cases  ponclusive.^*  It  is  essential 
that  the  proponent  should  establish  the  fact  of  the  relevancy  of  a  copy  of  such 
a  record  as  a  prerequisite  to  admission.^^  On  the  other  hand  it  is  only  essen- 
tial that  such  part  of  the  record  or  document  should  be  certified  to  as  is 
relevant.'*^ 

34.  V   S.  Comp.  Stats.  1901,  p.  677,  §  905.  88.  Dixon  V.  Thatcher,  14  Ark.  141  (1853); 

85.  Witt  V.  State,  5  Ala.  App.  137,  59  So.  Florscheim  v.  Fry,  109  Mo.  App.  4S7,  84  S.  W 
715  (1912)  ;  New  York,  etc.,  Ry.  Co.  v.  Lind,  1023    (1904)  ;  5  Chamb.,  Ev..  §  3486.  n   6. 
180  Ind.  38,  102  X.  E.  449  (1913)  ;  5  Chamb.,  89.  Reid  v.  State.  168  Ala,  118,  53  So.  254 
Ev.,  §  3486,  n.  3.  (1910). 

86.  Taylor  v.  McKee,  118  Ga.  874.  45  S.  40.  Harmeninp  v  Howland,  25  X.  D  W. 
E  672  (1903);  State  v.  Allen.  113  La.  706,  141  X  W.  131  (1913);  SIau«jliter  v  Bernards. 
37  So.  614  (1904)  ;  State  v.  Kniffen,  44  Wash.  88  Wis,  111,  .59  X.  W.  576  ( 1894)  ;  o  Chamjl)^ 
485,  87   Pac.   837    (1906);   5  Chamb.,   Ev.^  §  Ev.,  §  .3486.  n.  8 

3486,  n.  4.  41.  Ins.  Co.  v.  Baker  (Tex.  1895),  31  S.  W 

87.  Munkera    v.    McCaskill,    64    Kan.    516,       1072. 

60  Pac.  42  (1902)  ;  Clardy  v.  Ricliardaon,  24  42.  Ordway  v  Couroe,  4  \Vi.^..  4.'>  (185.'>K 

Mo.  296  (185V)  ;  Quay  v.  Eagle  Fire  Ins   Co.,  48.  Orant  v.   Menry  (?lay  Coal  Co..  80  Pi. 

Anth.  X.  P.   (N.  Y.)   237   (1816) ;  5  Chamb.,  208  (1876) ;  5  Cl^apib,,  Ev.,  §  3487,  n  .2. 
Ev.,  §  3486,  n.  5.  .      .    ,  ,  .     ■ 
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Records  of  Private  Writings. —  The  words  in  the  act,  "  all  records  and  ex- 
emplifications of  books  which  may  be  kept  in  anv  public  oflSce/'  are  inclusive 
of  records  of  conveyances  of  real  or  personal  property,^'*  mortgages/*  assign- 
ments,"*" powers  of  attorney  ^*  and  in  fact  all  instruments  in  writing  which 
are  required  to  be  recorded."**  A  copy  of  a  recorded  conveyance  so  authenti- 
cated is  said  to  have  the  same  effect  in  the  State  in  which  it  is  offered  in  evi- 
dence as  it  would  be  entitled  to  by  the  laws  of  the  State  where  the  instrument 
is  recorded.^*  A  conveyance  of  land,  however,  is  regulated  by  the  law  of  the 
situs  and  a  record  in  one  State  of  a  conveyance  of  land  situated  in  another  is 
no  evidence;  consequently  a  copy  thereof  is  not  admissible.*®  Records  of  such 
writings  may  also  be  proved  by  copies  certified  by  the  officer  having  the  lawful 
custodv  of  them.** 

§  1091.  [Copies];  Foreign  Eecords.*^— Proof  of  the  records  of  a  foreign 
countrv  is  ordinarilv  made  bv  a  properlv  authenticated  copv  owing:  to  the  diffi- 
culty  of  procuring  the  original,*^  though  of  course  the  latter  is  admissible, 
being  spoken  of  as  the  best  evidence.**  Thus  for  the  purpose  of  proving  the 
contents  of  records  of  the  British  army,  it  was  held  competent  to  show  by  the 
deposition  of  an  officer  baving  the  custody  of  such  records,  that  they  were  not 
allowed  to  be  removed  from  the  country ;  this  being  shown  copies  of  the  records 
sworn  to  bv  the  officer  to  have  been  tinje  and  correct  were  admitted.**  So 
records  of  births,  marriages  and  deaths  kept  by  ecclesiastical  authorities  in 
pursuance  of  a  requirement  of  the  law,  as  is  the  case  in  England,  have  been 
received  when  properly  authenticated,*®  though  as  a  prerequisite  to  their  ad- 
mission the  fact  that  they  were  so  kept  must  appear.*'  An  examined  copy 
duly  made  and  sworn  to  by  a  competent  witness  has  also  been  received.***  In 
some  jurisdictions  provision  is  made  by  statute  for  the  mode  of  proving  for- 

44.  Schweigel   v.   Shakman   Co.,   7S   Minn.  Pac.  512,  10.  Pac.  967,  106  Pac.  444  (1910)  ; 

142,  80  X.  W.  871,  81  N.  W  .529  (1899)  ;  Trin-  5  Chamb.,  Ev.,  §  3489,  n    1. 

ity  County  Lumber  Co.  v.   Pinokard.  4  Tex.  54.  WiHiams  v.  Conger,  126  U.  S.  397,  8  S. 

Civ.  App.  671.  23  S.  W.  720.  1015   (1893);  5  Ct.  933,  31   L.  ed    778    (1887). 

Chamb.,  Ev.,  §  3488,  n.   1  66.  In  ^  McCleIlan*8  Estate.  20  S.  D.  498, 

46.  Chase  v.  Caryl,  57  X.  J   L.  545,  31  Atl.  107  X.  W.  681    (1906). 

1024    (1895).  56.  Hancock  v.  Supreme  Council.  67  X.  J. 

46.  Horn  v.  Bayard,  11  Kob.  (La.)  259  L.  614,  52  Atl.  301  (1902);  JacobR  v.  Order 
(1845).  of  Germania.   73   Hun  602,  26   X.   Y    Supp. 

47.  Hochester  v.  Toler,  4  Bibb  (Ky.)  106  318  (1893):  Sandberg  v.  State.  113  Wis. 
(1815)^.  578,  89  X.  \V.  504   (1902)  ;  5  Chamb.  Ev.,  § 

48.  Smith    v.    McWaters,    7    La.    Ann.    145  3489,  n.  4 

(1852).  57.  Royal  Xeighljors  of  America  v.  Hayes, 

49.  Whaun  v.  Atkinson,  84  Ala.  592,  4  So.  150  Ky.  626.  150  S.  W.  845  (1912)  :  Stanglein 
681    (1887).  V.  State,  17  Ohio  .St.  453   (1867\:  Ouerra  v. 

50.  Donaldson  v.  Phillips,  18  Pa.  170.  55  San  Antonio  Sewer  Pipe  Co.  (Tex.  Civ.  App. 
Am.  Dec.  614  (1851)  ;  5  Chamb.,  Ev.,  §  3488,  1914),  163  S  W.  669;  5  Chamb.,  Ev.,  g  3489, 
n.  7.  n.   5. 

61.  Woods  v.  Banks,  14  X.  H.  101    (1843).  58.  American   Life   Ins.  etc.,  Co.   v.  Roae- 

52.  5  Chamberlayne.  Evidence.  §  3489.  nagle,  77  Pa.  507  (1875). 

58.  State   v.    McDonald,    55   Or.   419,    103 
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eigii  documents  or  records/'^  Where  there  is  no  provision  by  Statute  as  to  the 
mode  of  authenticating  copies  of  foreign  documents,  the  question  whether  they 
are  properl;^^  authenticated  is  to  be  determined  by  the  courts  as  occasion  may 
require  by  the  rules  of  common  law  or  the  usages  of  nations ;  and  by  the  usages 
of  nations  it  is  said  that  such  facts  as  are  there  recorded  may  be  proved  b^'  the 
certificates  of  public  officers  under  their  official  seals,  when  these  seals  are  such 
that  the  court  takes  judicial  notice  of  them.***^  '  The  seal  of  a  notary  public 
is  regarded  as  one  of  this  description  whenever  it  is  used  to  attest  a  document 
which  by  the  usages  of  nations  may  be  so  attested.**^  In  view  of  the  fact  that 
courts  of  this  country  take  judicial  notice  of  the  seals  of  State  of  other  nations 
a  copy  of  a  foreign  document  authenticated  by  such  a  seal  will  be  receivei'* 
The  courts  of  the  United  States  also  take  judicial  notice  of  the  seals  of  United 
States  consuls  in  authenticating  copies  of  foreipa  documents.**' 

5&  In  re  Kennedy,  S2  Misc.  214,  143  N.  Y.  61.  Id.;  Bowman  v.  Sanborn,  25  N.  H.  87 

Supp.  404    (1913);   State  v.  Haswng,  SO  Or  (1852). 

SI,  118  Pac.  195   (1911);  Sandberg  v.  State,  62.  State  v.  McDonald,  supra;  5  Chamb., 

supra;  5  Chamb.,  Ev.,  §  3489,  n.  7.  Ev.,  §  3489,  n.  10. 

60.  Barber  v.  International  Co.  of  Mexico,  68.  Barber  v;  International  Co.  of  Mezico, 

73  Conn.  587,  48  Ail.  758  (1901).  supra. 
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PRIVATE  DOCtMENTS  AND  WRITINGS. 

Private  documents  and  writiwjs;  corporation  records;  photographs,  1092. 
commercial  agencies    records,  1093. 
ecclesiastical  records,  1094. 
nautical  records,  1095. 
secret  society  records,  1096. 
compelling  adversary  to  produce,  1097. 

§  1092.  Private  rocoments  and  Writings;  Corporation  Becords;  Photographs.^ 

—  The  records  or  the  books  of  a  private  corporation  may  be  treated,  in  the 
first  place,  in  their  assertive  capacity  —  as  proof  of  what  they  assert.  So 
regarded  they  are  merely  hearsay  and  so  far  as  admissible  without  the  testimony 
of  their  maker  are  to  be  received  either  as  admissions  ^  or  as  primary  evidence 
by  virtue  of  the  relevancy  or  automatism  of  regularity.^  In  the  second  place, 
however,  the  memoranda  may  be  relevant  or  probative  by  virtue  of  their  truth 
or  falsity  —  independently  relevant  as  it  has  seemed  expedient  to  call  them.* 
Thus  the  organization  of  a  corporation  may  be  sufficiently  established  by  the 
production  of  its  books  for  the  inspection  of  the  court  and  jury.^  The  acts, 
and  doings  of  the  corporation  may  also  be  shown  in  the  same  way,  so  far  as  the 
memoranda  are  independently  relevant*  Documents  purporting  to  be  the 
records  and  by-laws  of  a  corporation  must  be  properly  identified.^  The  sole 
test  is  as  to  what  is  reasonable  in  view  of  the  facts.® 


1.  5  CIiaml)erlayne,  Evidence,  §  3400. 

a.  Brown  v.  Fiiat  Nat.  Bank.  49  Colo.  393, 
113  Pae  483  (1011);  Plattdeutsvhe  Grot 
(iilde  V.  Ross.  117  III.  App.  247  (1004); 
Clarke  v.  Warwick  Cycle  Mfp.  Co..  174  Mass. 
434.  54  X.  E  887  (1870)  :  Lederer  v.  Morrow, 
132  .Mq  App.  438,  HI  S.  W.  002  (1008); 
Leonard  v  Kaiser.  Trl  App.  Div.  40.i,  <i.'5  \.  Y. 
Siipp.  .301  ilODOi:  Stillwater  Tornpike  Co. 
V.  Coover,  2."i  Ohio  St.  .=S.-)8  (1874):  Smith  v. 
Moore,  100  Ffd.  fi80,  118  C.  C.  A-  127  (1012)  ; 
.'S  Cli»ml»..  Ev..  5$  :UJ'l,  n.  1.  See  Admis»iona; 
extrfl-indlrial,  2  Cliamb..  Ev.,  Chap.  18. 

3.  See  Relevancy  of  Rejfularity.  4  Chamb., 
Ev..jChap.  4">. 

4.  Wikcm  V.  C.  S..  JOO  Fed.  427.  Ill  CO. 
A.  231   1 1011). 

5.  First  Baptist  Church  v.  Harper,  10.1 
Ma»R.  106,  77  X.  E,  778,(1006);  Rudd  v. 
Robinson,    126    N.    Y.    113,   26    X.    E.    1046 


(1891);  5  Chamb.,  Ev.,  §  3491,  n.  4.  Cor- 
poration books  as  documents.  See  note,  Ben- 
der, ed ,  126  X.  Y.  122. 

6.  Star  Loan  Assoc,  v.  Moore,  4  Pennew. 
(Del)  308,  55  AtK  946  (1903);  Rudd  v. 
Robinson,  supra;  Matter  of  Mandlebaum,  80 
Misc.  475,  141  X.  Y,  Supp.  310  (1913);  5 
Chamb ,  Ev.,  §  3401,  n.  5.  Irrelevant  mat- 
ters contained  on  corporation  books  may  be  re- 
jected. Trainor  v.  German -American  Sav,, 
etc..  Ar8o<v.  204  111.  618,  68  X.  E.  650  ( 1913)  ; 
6  Chamb..  Ev.,  §  3491.  n   6 

7.  Wright  V.  Farmers*  Miit.  T/ive-Stook  Ins. 
Assoc ,  96  Towa  360,  65  X.  VV.  308   ( 189&) . 

8.  Parkerwn  v.  Burke.  i>P  Oa.  100  (1877); 
Barton  v.  Wilson,  9  Rich  «  S.  C)  273  ( 1856)  ; 
r>  Chamb,,  Ev.,  $  .3492,  nn.  2.  3.  A  different 
rule  may  be  prescribed  by  statute.  White  ▼. 
Mastin,  38  Ala.  147   (18«1). 
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In  What  Proceedings  Admissible. —  The  evidence  being  intrinsically  rele- 
vant, it  is  not  material  that  the  memoranda  are  offered  in  evidence  by  the 
corporation  itself,®  or  by  one  not  a  member  of  the  corporation  against  one  of 
its  members,*^^  or  on  a  criminal  prosecution  of  one  of  its  members,^*  or  in  pro- 
ceedings between  tlTe  corporation  and  its  members.  ^^  The  general  rule  is  to  the 
effect  that  a  statute  alone  can  authorize  a  member  of  a  corporation  or  the  cor- 
poration itself,  to  use  the  corporate  records  as  evidence  against  a  third  person 
or  stranger,*^  in  the  absence  of  proof  that  he  knew  and  assented  thereto.^* 
Such  records  have,  however,  been  admitted  in  certain  cases.  *^ 

How  Proof  May  Be  Made, —  The  most  obvious  method  of  proving  the  exist- 
ence of  a  given  corporation  record  is  by  production  of  the  original  book  contain- 
ing it  and  authenticating  the  same  as  such  to  the  tribunal  by  the  testimony  of 
a  clerk,  secretary  ^"  or  other  person  acquainted  with  the  facts.*T  The  authen- 
tication of  the  custodian  or  other  witness  ^®  w^ho  saw  the  entrv  made  *®  will  be 
sufficient  for  admissibility  although  the  entry  is  not  in  the  handwriting  of  the 
proper  officer  of  the  company.^  Xor  need  authentication  be  under  the  seal 
of  the  corporation.^^  It  must,  however,  as  a  general  rule,  be  shown  that  the 
books  have  been  kept  by  the.  proper  officer  of  the  company  or  by  some  one  for 
him  in  his  absence.^*  It  is  not  necessary  that  the  record  of  the  stockholders' 
meetings  should  have  been  at  once  entered  upon  the  book  of  original  perma- 


9.  Buncomb«  Turnpike  Co.  V.  McCarson,  18 
X.  C.  308  (1835). 

10.  Semple  v.  Glenn,  91  Ala.  245,  6  So. 
46,  9  So.  265,  24  Am.  St.  Rep.  894  (1890). 

11.  Wilson  V.  U.  S..  supra. 

12.  Meridian  Oil  Co.  v.  Dunham,  5  Cal.  App. 
367.  90  Pac.  469  (1907);  Fish  v  Smith,  73 
Conn.  377,  47  Atl.  711,  84  Am.  St.  Rep.  161 
(1900) ;  Union  Pac  Lodg6  v.  Bankers  Surety 
Co.,  79  Neb.  801,  113  N.  W.  263  ( 1907)  :  Pop- 
penhusen  v.  Poppenhusen,  68  Misc.  548,  125 
N.  Y.  Supp.  269  (1910);  Smith  v.  Moore, 
•upra:  5  Chamb ,  £v.,  §  3493,  n    4. 

13.  Dolan  v.  Wilkerson,  57  Kan  758,  48 
Pac.  23  (1897);  Old  South  Soc.  v.  Wain- 
wright.  156  Mass.  115,  30  N.  E.  476  (1892; 
Fleming  v.  Reed,  77  X.  J  L.  563,  72  Atl. 
299  (1908)  ;  Thayer  v  Schley,  137  App.  Div. 
166,  121  X.  Y.  Supp.  1064  (1910)  ;  Railroad 
Co.  V.  Cunnington,  39  Ohio  St.  327  (1883) ;  5 
Chamb.,  Ev.,  §  3193,  n.  5. 

14.  Oregon  &  C.  R.  Co.  v  Orubissich,  206 
Fed    577,  124  C.  C.  A.  376   (1913). 

16.  Norman  Printers  Supply  Co.  v.  Ford, 
77  Conn.  461,  59  Atl.  499  (1904) ;  Kitman  v. 
Chicago,  B.  &  Q  R.  Co.,  113  Minn  3.i0,  129 
N.  W.  844  (1911)  :  Rudd  v.  Robinson,  supra; 
5  Chamb.,  Ev.,  g  3493,  n.  7. 

16.  Fraternal  Relief  Assoc,  v.  Edwards,  9 


Ga.  App.  43,  70  S.  E.  265  (1910)  :  Morgan  v. 
Lehigh  Valley  Coal  Co.,  215  Pa.  443,  64  Atl. 
633    (1906). 

17.  Le  Master  v.  People,  54  Colo.  416,  131 
Pac.  269  (1913) ;  Church  of  St.  SUnislaus  v. 
Algemeine  Verein,  164  N.  Y.  606,  59  N.  E. 
1086  ( 1000)  ;  \\yss.Thalman  v.  Beaver  Valley 
Brewing  Co.,  219  Pa.  189,  68  Atl.  187  (1907) ; 
5  Chamb.,  Ev.,  §  3404,  n.  2.  That  the  clerk 
or  secretary  is  interested  in  the  litigation  will 
not  justify  its  exclusion.  Stebbins  v.  Merritt, 
10  Cush.  (Mass.)  27  (1852). 

18.  Hurwitz  v.  Cross,  5  Cal.  App.  614,  91 
Pac  109  (1907);  Syuchar  v.  Workingmen's 
Co-operative  Assoc.,  14  Misc.  10,  35  N.  Y. 
Supp.  124   (1895). 

19.  St.  Lawrence  Mut.  Ins.  Co.  v.  Paige,  1 
Hilt.    (X.  Y.)    430    (18.57). 

20.  I'nited  Growers  Co.  v.  Eisner,  22  App. 
Div.  1,  47  X.  Y.  Supp.  906  (1897). 

ai.  Fleming  v.  Wallace,  2  Yeates  (Pa.)  120 
(1796). 

22.  Union  Gold  Min.  Co.  v.  Rocky  Mountain 
Xat  Bank,  2  Colo.  .565  (1875^;  State  v. 
Trimble,  104  Md.  317,  64  Atl.  1026  (1906): 
Highland  Turnpike  v.  McKean.  10  Johns.  (X. 
Y.)  154.  6  Am.  Dec.  324  (1813);  5  Chamb., 
Ev.,  §  3404.  n.  8.  See  Leonard  v.  Faber,  52 
App.  Div.  495,  65  X.  Y.  Supp.  291  (1900). 
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nent  entries  where  good  faith  can  be  assumed.  The  contemporaneous  memo- 
randa constitute  the  record  until  it  has  been  duly  placed  in  permanient  f orm.^^  • 
By  statutory  provisions  in  several  states  corporate  records  may  be  proved  by 
the  use  of  a- certified  copy,^^  or  by  one  verified  as  true  by  the  oath  of  a  wit- 
ness, i.e.,  a  sworn  copy.*^  Independent  of  statutory  provisions,  a  copy  of  a 
corporation  record  will  be  received  by  a  presiding  judge  upon  satisfactory  au- 
thentication of  the  correctness  of  the  copy,^^  as  by  the  ofiicial  attestation  or  cer- 
tification by  the  signature  of  the  secretary  ^^  appended  to  a  copy  of  a  record 
of  an  act  of  the  stockholders  or  directors  further  authenticated  bv  the  seal  of  the 
company.^*  The  certification  of  a  copy  of  a  corporation's  record  made  by  one 
not  officially  connected  with  the  company  has  no  administrative  value.^®  It  is 
not  imperative  that  the  copy  should  be  a  complete  one  of  the  entire  record. 
It  will  be  regarded  as  sufficient  that  it  should  be  reliable  as  to  the  point  in- 
volved in  the  inquiry.*®  The  secretary  or  other  officer  of  a  corporation  may 
make  and  authenticate  by  his  certificate  copies  of  the  records  themselves,  but 
there  is  no  relevancy  of  regularity  where  he  undertakes  to  make  up  statements 
of  fact,  the  legal  or  other  effects  of  the  records  appearing  upon  his  books,  or 
the  like.     Such  statements  are  accordingly  rejected  as  mere  hearsay.*^ 

Photographs  *^  or  X-Ray  pictures  *'  may  be  put  in  evidence  when  relevant 
and  when  shown  to  have  been  taken  under  proper  circumstances.'* 


88.  Vawter  v.  Franklin  College,  53  Ind.  88 
<1876);  Waters  ▼.  Gilbert,  2  Cusb.  (Mass.) 
27  ( 1848) ;  5  Chamb.,  £v.,  §  3495,  nn.  1,  2. 

84.  Maynard  v.  Interstate  BIdg.  &  L.  Assoc., 
112  Ga..443,  37  S.  £.  741  (1900);  Chicago, 
B.  k  Q.  R.  Co.  V.  Weber,  219  111.  372,  76 
N.  E.  489  (1905) ;  5  Chamb.,  £v.,  §  3496,  n. 
1. 

25.  Cantwell  v.  Welch,  187  111.  275,  58  N. 
£.  414  (1900);  Ide  v.  Pierce,  134  Mass.  260 
(1883) ;  5  Chamb.,  £v.,  §  3496,  n.  2. 

86.  Interstate  Trust  &  B.  Co.  v.  Powell 
Bros.  &  S.  Co.,  126  La.  22,  52  So.  179  (1910). 

87.  Hallowell  &  Augusta  Bank  v.  Hamlin, 
14  Mass.  181  (1817);  Herman  v.  Supreme 
Lodge,  K.  of  P.,  66  N.  J.  L.  77,  48  Atl.  1000 
( 1901 )  ;  5  Chamb.,  £v.,  §  3496,  n.  5. 

88.  Purser  v.  Eagle  Lake  Land  &  T.  Co.,  Ill 
Cal.  139,  43  Pac.  523  (1896)  ;  5  Chamb.,  Ev., 
§  3496,  n.  6. 

89.  Miller  v.  Johnston,  71  Ark.  174,  72  S. 
W.  371    (1903). 

80.  Palmer  v.  Kuland,  28  Colo  65,  62  Pac. 
841    (1900). 

81.  Oakes  v.  HiU,  14  Pick.  (Mass.)  442 
( 1833).  See  also,  Tessmann  v.  Supreme  Com- 
mandery  of  V.  P.,  103  Mich.  185,  61  N.  W. 
261   (1894);  5  Chamb.,  Ev.,  §  3497. 

88.  A  photograph  is  not  evidence  of  dis- 


tances especially  where  the  two  points  in 
question  are  not.  in  the  same  line  of  vision. 
Southern  R.  Co.  v.  Vau^han,  118  Va.  692,  88 
S.  E.  305,  L,  R,  A.  1916  E  1222   (1916). 

38.  X-Ray  pictures  arp  admissible  when 
taken  by  an  expert  with  a  good  machine 
under  proper  circumstances  to  make  an  ac- 
curate picture.  Griffith  v.  American  Coal  Co., 
75  W.  Va.  686,  84  S.  E.  621,  L.  R.  A.  1915  F 
803  (1915).  An  X-ray  photograph  may  be 
put  in  evidence  only  when  its  accuracy  is 
established,  so  one  should  be  excluded  where 
the  doctor  who  took  it  merely  states  that  he 
took  it  but  does  not  state  that  they  correctly 
represent  what  he  saw  or  how  they  were 
taken  or  that  he  had  ever  taken  one  before 
or  knew  how  they  ought  to  l)e  taken.  Ligon 
v.  Allen,  157  Ky.lOl.  162,  51  L.  R.  A.  (N.  S.) 
842   (1914). 

84.  Photographs  are  competent  evidence 
when  faithful  reproductions  of  the  place  or 
subject  as  it  existed  at  the  time  involved  in 
the  controversy  but  photographs  intended  to 
illustrate  a  hypothetical  situation  and  to  ex- 
plain the  theory  of  one  side  showing  persona 
and  objects  in  certain  assumed  positions  are 
not  admissible.  Colonial  Refining  Co.  t. 
lAthrop  (Okla.  1917),  166  Pac.  747,  L.  R. 
A.    1917    F    890.    Admissibility    of    photo- 
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§  1093.  Commercial  Agencies'  Secordi.^^ — The  reports  of  commercial  agen- 
'  cies  do  not  come  within  the  scope  of  the  relevancy  of  regularity.**  The  reason 
for  this  is  that  they  are  confessedly  not  founded  upon  the  personal  knowledge 
of  the  entrants,  but,  on  the  contrary,  are  based  upon  information  received 
from  others,  mere  hearsay.*^  Circumstances  might,  however,  arise,  justifying 
their  admission.^® 

§  1094.  Ecclesiastical  Becords.^^ —  The  relevancy  of  regularity  which  makes 
hearsay  primary  evidence  of  the  facts  asserted  under  certain  sets  of  facts  creat- 
ing what  may  be  called  an  automatism  or  routine, ^^  clearly  attaches  in  case  of 
official  church  registers  kept  by  clergymen  and  other  ecclesiastical  officers. 
Original  church  records  of  births,  deaths  or  marriages  will,  therefore,  as  an 
administrative  matter,  i.e.,  apart  from  any  rule  of  law,  statutory  or  otherwise, 
be  received  in  evidence. ''^  The  fact  and  date  of  baptism  may  be  established  by 
the  original  entries  in  a  book  used  for  the  purpose  of  recording  the  conferring 
of  the  sacrament  by  the  proper  ecclesiastical  authority.*^  But  collateral  or 
incidental  facts  as  to  which  the  entrant  can  have,  as  a  rule,  no  personal  knowl- 
edge and  which  are  not  part  of  his  duty  either  to  know  or  enter  on  the  record 
cannot  be  established  in  this^  way.  Thus,  a  clergyman  who  baptizes  a  person 
cannot  add  to  his  record  the  date  of  this  person's  birth,^^  or  that  a  child  was 
baptized  as  the  legitimate  child  of  his  parents.** 

§  1096.  Nautical  Eecords.*** —  By  act  of  Congress  a  log  book  regularly  and 
properly  kept,  in  full  compliance  with  the  terms  of  the  statute,*®  is  made  prima 
facie  evidence  of  observations  noted,  therein.*^  The  statement  must  be,  so  far 
as  practicable,  one  of  fact*^  The  entry  must  also  have  been  made  on  the  very 
day  of  the  occurrence  of  the  event  which  it  records.*®     Apart  from  the  statute, 


graphs.  See  note,  Bender,  ed.,  106  N.  Y.  589. 
Photographs  aa  evidence  of  places.  See  note, 
Bender,  ed.,  140  X.  Y.  .570. 

35.  5  Chamberlayne,  Evidence,  §  .3400. 

36.  Hiohardson  v.  Stringfellow,  100  Ala. 
416,  14  So.  28.3  (1803);  Marx  v.  Hardy,  25 
Ky.  L.  Rep.  1770,  78  S.  \V.  864,  1105  (1909)  ; 
Cook  V.  Penrhvn  Slate  Co..  36  Ohio  St.  135, 
38  Am.  Rep.  568  (1880);  5  Chamb.,  Ev.,  § 
3490,  n.  1. 

37.  Van  Deman  &  [.ewia  Co.  v.  Demas,  64 
Fla.  533,  60  So.  .342   (1912). 

38.  Blake  v.  Meadows.  225  Mo.  1,  33.  123 
S.  W.  868    (1909). 

39.  5  Chamberlayne,  Evidence,  §  1094. 

40.  See  4  Chamberlayne,  Evidence,  Chap. 
43. 

41.  Maxwell  v.  Chapman,  8  Barb.  (X.  Y.) 
579  (1850)  ;  Meconce  v.  Mower,  37  Kan.  298, 
15   Pac.    155    (1887). 

4S.  Kennedy  v.  Doyle,  10  Allen  (Mass.)  161 


(1865) ;  Collins  v,  German-American  Mut.  L. 
Assoc.,  112  Mo.  App.  209.  86  S.  W.  891 
(1905)  ;  Kabok  v.  Phomix  Mut.  L.  I.  Co.,  4 
X.  Y.  Supp.  718,  51  Hun  639  (1889);  5 
Chamb.,  Ev.,  §  3498,  n.  3. 

43.  Whitcher  v.  McUughlin,  115  Mass.  167 
(1874) ;  Houlton  v.  Mantenffel,  51  Minn.  185. 
53  X.  W.  541  (1892);  Jacobi  v  Oermania 
Order,  73  Hun  602.  26  X.  Y.  Supp.  318 
(1893)  ;  5  Chamb.,  Ev.,  §  3499,  n.  I. 

44.  Blackburn  v.  Crawfords,  3  Wall.  (C. 
S.)    175,  18  L.  ed.  186  (186r)). 

45.  5  Chamberlayne.  E\'idence,  §§  3500, 
3501. 

46.  Worth  v.  Mumford,  1  Hilt.    (X.  Y.)   1 
(1855)  ;  5  Chamb..  Ev.,  |  .3.500,  n.  1. 

47.  Jones  v.  The  Phoenix.  13  Fed.  Cas.  No. 
7,489,  1   Pet.  .Adm.  201    (1800). 

48.  Worth  V.  Mumford,  supra. 

49.  Brink  v.  Lyons,  18  Fed.  605  (1883);  5 
Chamb..  Ev.,  §  3500,  n.  4. 
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the  log  book  has  been  held  inadmissible  as  proof  of  the  facts  asserted  in  it ;  ^ 
especially  when  self-serving  and  oflFered  by  the  entrant.  ^^  For  example,  the 
marine  protest  of  a  master  mariner  will  not,  in  the  absence  of  special  au- 
thorization, be  received  as  evidence  of  the  facts  asserted  in  favor  of  himself  or 
his  owners.*^  IP,  however,  it  were  called  for  by  the  opponent  of  the  entrant 
a  different  situation  would  be  presented,'^^  though  it  is  said  to  be  doubtful  if  a 
mere  inspection  of  a  log  book  by  the  party  against  whom  it  is  sought  to  be  used 
renders  it  evidence  in  favor  of  the  party  who  made  it.*^*  Under  the  general 
rules  relating  to  written  admissions,^^  an  entry  in  a  log  book  is  perfectly  com- 
petent against  those  who  made,  authorized  or  directed  the  making  of  any 
entrv  in  it.*^ 

§  1096.  Secret  Society  Secordi. —  The  record  of  a  secret  or  fraternal  organi- 
zation, when  properly  authenticated,  may  be  admissible  as  to  facts  which  it 
was  the  duty  of  the  officer  to  record  and  of  which  he  had  personal  knowledge.**^ 
No  relevancy  of  regularity  can,  however,  admit  it  as  proof  of  collateral  facts 
asserted,  such  as  the  age  **  of  a  member  which  it  is  no  part  of  the  duty  of  the 
entrant  to  record. 

§  1097.  Compelling  Adversary  to  Produce.^® — The  right  of  a  party  to  call 
upon  his  opponent  to  produce  some  writing  within  his  power  or  control  for 
the  inspection  of  the  former,  is  to  a  great  extent,  controlled  by  legislative  enact- 
ment, providing  a  mode  of  relief  in  addition  to  the  equitable  method  by  bill  of 
discovery.®^  Among  the  earliest  statutes  were  the  act  of  (\)ngre8S  by  which 
the  court  was  authorized  to  impose  a  penalty  of  nonsuit  or  default  upon  a  party 
for  the  non-production  of  papers  which  he  was  ordered  to  produce,"^  and  the 
New  York  act  which  petroitted  the  court  in  case  of  disobedience  of  such  an 
order  to  strike  out  a  pleading  and  order  judgment  for  the  opposite  party/*^ 
Other  statutes  subsequently  passed  in  the  various  States  are  along  much  the 
same  lines,'^  their  object  generally  being  to  relieve  the  situation  at  common 


50.  Worth  V.  Mumford,  supra;  The  Ken- 
tucky, 148  Fed.  500  (1906);  5  Chamb.,  Ev., 
§  3500,  n.  5. 

51.  U.  S.  V.  Gilbert,  25  Fed.  Cas.  No.  15,204, 
2  Sumn.  (U.  S.)  19  (1834),  the  log  book  wiU 
not  be  received  as  proof  of  the  date  of  the 
veRRel's  sailing. 

58.  Peck  V.  Gale,  3  La.  320  (1832);  Cud- 
worth  V.  South  Carolina  Ins.  Co.,  4  Rich.  (S. 
C.)  416,  55  Am.  Dec.  692  (1851)  ;  5  Chamb., 
Ev.,  §  3500,  n.  8. 

58.  The  Kentucky,  supra. 

54.  Worrall  v.  Davis  Coal  &  C.  Co.,  113 
Fed.  549   (1902). 

55.  flfiipra,  §§  546  et  aeq,;  2  Chamb.,  Ev., 
§  1356  ei  Beq, 

56.  U.  S.  V.  Gilbert,  supra;  Atkins  v.  El- 


well,  45  N.  Y.  753  (1871);  5  Chamb.,  Ev., 
§   3501. 

57.  Leach  v.  Dodson,  64  Tex.  1S5  (1885); 
Wiener  v.  Zweib  (Tex.  Civ.  App.  1010),  128 
S.  W.  699;  5  Chamb.,  Ev.,  §  3502,  n.  1. 

58.  Connecticut  Mut.  L.  Ins.  Co.  v. 
Schwenk.  94  V.  S.  50.3,  24  L.  ed.  294   (1876). 

59.  5  Chamberlayne.  Evidence,  §  3503. 

80.  Oeyger  v.  Oeyger,  10  Fed.  Cas.  No. 
5,375,  2  Dall,  232    (1795). 

81.  lasigi  V.  Brown,  1  Curtis  C.  C.  (U.  S.) 
401    (18.53). 

82.  Gould  V.  MrCarty.  11  N.  V.  575  (18.54). 
88.  Morehouse  v.  Morehouse,  136  Cal.  332, 

6K  Pac.  976  (1902)  ;  Marshall  v.  McNeal.  114 
Ga.  622,  40  S.  E.  796  (1901)  ;  Meeth  v.  Ran- 
kin Brick  Co.,  48  lU.  App.  602  (1892)  ;  Hoyt 
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law,  which,  except  in  a  few  cases,^*  afforded  practically  no  relief.  The  only 
benefit  obtained  was  that  after  notice  and  refusal  the  doolr  was  then  opened  for 
the  admission  of  secondary  evidence  of  the  contents  of  the  papers  asked  for.*^ 

V.  American  Kxch.  Bank,  1  Duer  (X.  Y.)  652  Pa.  Dist.  R,  10  (1902) ;  (^Chamb.,  Ev.,  §  3503, 

8  Uow.  Pr.  89  (1853)  ;  Johns  v.  Johns,  6  Ohio  n    5. 

272  ( 1834)  ;  5  Chamb.,  Ev.,  §  3503,  n.  4.  65.  Golden  v.  Conner,  89  Ala.  598,  8  So.  148 

64.  People  v.  Circuit  Judge,  41  Mich.  258,  ( 1889 )  ;  Hoagland  v.  Great  Western  Tel.  Co., 

49  N.  W.  921   (1879)  ;  Utica  Bank  v.  Hillard,  30  111.  App.  3(H    (1888) ;   5  Chamb.,  Et.,  { 

6  Cow.  (N.  Y.)  62  (1826) ;  Com.  v.  Meads,  11  3503,  n.  6. 
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PRIVATE  DOCUMENTS  AND  WRITINGS;  MEMORANDA. 

Private  documents  and  writings;  memoranda,  1098. 

§  1098.  Private  Documents  and  Writings^,  Memoranda.^ — Memoranda,  like 
other  forms  of  hearsay,  not  affected  by  some  special  relevancy,  such  as  that  of 
spontaneity  ^  or  regularity,^  which  confers  admissibility  as  primary  evidence, 
or  of  some  "  exception ''  to  the  hearsay  rule  as  secondary,  are  inadmissible, 
regardless  of  the  forensic  necessity  of  the  proponent.  This  is  precisely  the 
striking^  practically  the  only,  anomaly  of  the  English  law  of  evidence.'* 

As  Primary  Evidence;  Admissions. —  In  any  case  where  a  memorandum  is 
relevant  as  primary  evidence,  as  in  case  where  si/ch  a  document  constitutes  an 
jadmission,^  the  statement  will  be  received.®  A  memorandum  may,  under  ap- 
propriate circumstances,  constitute  an  admission  more  nearly  analogous  to  those 
by  conduct;  which,  as  is  elsewhere  said,'  are  in  reality  circumstantial  or  pro- 
bative facts.  Thus,  where  a  memorandum  was  read  by  one  of  the  parties  to  a 
transaction  to  the  other,  or  by  a  third  person  to'  both  of  two  contracting  parties 
and  received  without  dissent  as  expressive  of  the  terms  of  an  agreement,  the 
memorandum  is  admissible.® 

To  Refresh  Memory ;  Present  Memory. —  If  a  memorandum  refreshes  the 
memory  of  the  witness  so  that  he  is  able  to  state  from  recollection  the  particu- 
lars recorded,  the  memorandum  will  not  be  received.*     In  such  a  case  it  is 


1.  See  infra.  (  1173;  5  Chamber layne, 
Evidence,  §§  3504-3511. 

9.  See  Chap.  44,  supra;  4  Chamb.',  Ev., 
Chap.  42. 

3.  See  Chap.  45,  supra;  4  Chamb.,  Ev., 
Chap.  43. 

4.  See  §§  S37  et  seq.;  4  Chamb.^  Ev.,  §§ 
2574  et  geq.  Thus,  for  example,  the  maker 
of  a  self -serving  memorandimi  may  be  dead, 
yet  the  declaration  may  be  probatively  rele- 
Tazit  as  to  the  truth  of  the  facts  asserted, 
which  may  be  provable  in  no  other  way.  The 
memorandum  is,  nevertheless,  rejected.  Davie 
V.  Lloyd,  38  Colo.  250,  88  Pac.  446  (1906); 
Sherman  v.  Whiteside,  93  lU.  App.  572, 
aff'd  190  Til.  576,  60  N.  E.  838  (1900) ;  Mair 
T.  Basaett,  117  Mass.  356  (1875);  Vaughn 
T.  Strong,  4  N.  Y.  Supp.  686  (1889);  5 
Chamb.,  Ev.,  §  3504,  n.  4.  Death  has  oc^ 
casionally  been  treated   in   statutory  enact- 


ments as  a  sufficient  reason  for  receiving  hear- 
say memoranda.  Rowland  v.  Philadelphia  k 
B.  R.  Co.,  63  Conn.  415,  28  Atl.  102  (1893)  ; 
5  Chamb.,  Ev.,  §  3504,  n.  5. 

5.  Nagle  v.  Fulmer,  98  Iowa  585,  67  N.  W. 
369  (1806):  House  Wrecking  Co.  v.  Senken, 
152  Mo.  App.  458,  133  S.  W.  355  (1911);  5 
Chamb.,  Ev.,  §  3505,  n.  1. 

6.  Meyer  v.  Reichart,  112  Mass.  108  (1873). 

7.  Supra,  §§  582  et  aeq.;  2  Chamb.,  Ev.,  §§ 
1292  et  seq. 

8.  Athens  Mfg.  Co.  v.  Maleolm,  134  Ga.  600, 
68  S.  E.  329  (1910):  Monroe  v.  Snow,  131 
111.  126,  23  N.  E.  401  (1890);  Dickinson  v. 
Robbins,  12  Pick.  (Mass.)  74  (1831);  I^th> 
rop  V.  Bramhan,  64  N.  Y.  365  (1876);  5 
Chamb.,  Ev.,  §  3505,  n.  4. 

B.  People  V.  Lanterman,  9  Cal.  App.  674, 
100  Pac.  720  (1909);  Hawkcn  v.  Daley,  85 
Conn.  16,  SI   Atl.    1053   fl91I);   Koehlar  t. 
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not  regarded  as  essential  that  the  memorandum  should  have  been  made  by  the 
witness  provided  the  circumstances  under  which  it  was  made  were  such  that  he 
may  be  considered  as  having  knowledge  of  its  correctness.^"  The  use  of  a 
cupy  in  place  of  the  original  has  also  in  some  cases  been  allowed^^^  though  it  is 
said  that  this  means  is  attended  with  suspicion. ^^  In  any  case,  however,  the 
genuine  nature  and  authenticity  of  the  memorandum  itself  will  be  scrutinized 
with  the  utmost  care  by  the  presiding  judge. *^ 

Admissihility  Independent  of. —  Should  the  production  of  the  contempora- 
neous memoranda  fail  to  refresh  the  memory  of  the  maker  to  such  an  extent  as 
to  euable  him  to  testifv  to  the  existence  uf  the  facts  asserted  as  a  matter  of 
present  knowledge,  the  memoranda  themselves  may  be  admitted  in  evidence, 
as  constituting  proof  oi  the  facts  asserted;  ^*  prorided  the  maker  of  the  mem- 
orandum is  able  to  testify,  not  only  that  he  made  it  under  proper  ci»nditions 
of  contemiK)raneousne8s  and  the  like,  but  also  that  he  knows  now  that  at  the 
time  he  made  the  memorandum  he  knew  the  facts  and  that  the  memorandum 
states  them  correctly.'*^  It  is  also  essential  that  the  original  should  be  used 
in  such  a  ease  and  not  a  copy.*^ 

Prob'dire  Relevancy, —  The  probative  relevancy  of  such  documents  might 
with  propriety  be  regarded  either  as  that  of  spontaneity  "  or  of  regularity,** 
according  to  whether  it  was  or  was  not  the  business  or  official  duty  of  the  per- 
son in  question  to  make  the  memorandum.  Also,  the  memory  is  actually,  if 
not  completely  refreshed,**  to  the  extent  at  least  of  recognition  of  the  memor- 
andum as  that  of  the  witness,  and  ability  to  assert  its  having  been  made. from 
a  personal  knowledge  at  that  time  adequate.  Apart  from  such  refreshing  of 
memory,  and  the  personal  recognition  and  authentication  which  it  renders  pos- 
sible, the  memoranda  made  by  a  person  viewed  as  evidence  of  the  facts  asserted. 


Abey,  168  Mich.  113,  1,33  X.  W.  923  (1911)  ; 
Matti«on  v.  Mattison.  203  N.  Y.  79.  96  X.  E. 
369  ( 191 1 )  ;  5  Chamb.,  Ev  ,  §  3507.  n.  1.  Ad- 
ministrative necessity  for  tiie  use  of  memo- 
randa.    See  5  Chamb.,  Ev..  §  3506. 

10.  Com  V.  Ford,  130  Mass.  64  (1881); 
Douglass  V.  Leighton,  57  Minn.  81,  58  N.  W. 
827  (1894);  Huff  v.  Bennett.  6  X.  Y.  337 
(1852);  HiH  v.  State.  17  Wis  075  (1864): 
Molzahn  v  Christensen.  152  Wis.  520,  139 
N.  W.  429  (1913)  ;  5  Chamb.,  Ev..  §  3507,  n. 
2. 

11.  Finch  V.  Barclay,  87  Ga.  393,  13  8.  E. 
566  (1891)  ;  Bouvet  v  Olattfeldt,  120  HI  166, 
11  X.  E  250  (1887):  Com  v.  Ford,  supra; 
5  Chamb.,  Ev.,  §  3507,  n   3. 

18.  Folsom  V.  Apple  River  Log-Driving  Co., 
41  Wis   602   (1877). 

IS.  Pheni.t  Ins.  Co.  v.  Hart,  112  Ga.  765, 
38  S.  E.  67  (1900). 

14.  Hftvken  v.  Daley,  mpra;  Davis  Bros. 


v.  Vandalia  R.  Co.,  168  Til.  App.  621  ri9l2) : 
Koehler  v.  Abey.  supra:  People  v.  McLaugh- 
lin, 150  X  Y.  365,  44  X.  E.  1017  (1896)  ;  5 
Chamb.,  Ev.,  §  S508,  n.  1. 

15.  Atlanta  &  B.  A.  L.  Ry,  Co.  v.  Brown, 
158  Ala.  607.  48  So.  73:  Brigjrs  v.  Rafferty, 
14  Gray  (Mass.)  525  (I860)  :  Titus  v.  Gunn. 
69  X.  J.  L.  410,  55  Atl,  735  ( 1903) :  Josias  v. 
Xivois,  50  Misc.  557,  107  X.  Y.  Supp.  15 
(1907) :  5  Chamb..  Ev.,  §  3508,  n.  2. 

16.  Green  v.  Caulk,  16  Md.  556,  575 
( I860) :  Charleston  Xat.  Bank  Assoc,  v.  Zom. 
14  P.  C.  444  (1880). 

17.  8npra,  Chap.  46:  4  Chamb.,  Ev.,  Chap. 
44. 

18.  Supra,  Chap.  47:  4  Chamb..  Ev.,  Chap. 
45. 

19.  Costello  T.  Crowell,  133  Mass.  352 
(1882) :  McCabe  v.  Swift  k  Co.,  143  HI.  App. 
404  (1908). 
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indicated  or  intended  would  be  hearsay  and  rejected  under  that  rule.^  For 
this  reason  a, report  of  the  results  of  inspecting  railroad  cars,  locomotives, 
vessels  or  the  like,  would  not  be  admissible  in  evidence.'''^  The  entries  of  n 
nurse,  physician  or  surgeon  upon  a  hospital  regit>ter  as  to  the  details  of  a  case 
are  pure  hearsay  and  also  to  be  excluded  if  offtM-ed  without  the  testimony  of 
the  writer,^  unless  it  is  shown  that  the  entrant  is  dead  or  cannot  be  pro- 
duced. ^^ 

Time  of  Making. —  The  courts  frequently  use  the  expressions  "  contem- 
poraneous with,"  "  at  or  near  the  time,*'  *'  at  or  about  the  time,"  and  others  of 
a  like  nature,^*  in  defining  the  required  nearness  of  the  making  of  the  mem- 
orandum to  the  occurrence  or  event  there  recorded.  Expressions  of  this  char- 
acter are  of  course  vague  and  indefinite,  and  it  is  said  that  no  precise  rule  can 
be  stated.^^  In  all  cases  the  question  is  whether  the  writing  may  be  considered 
as  sufficiently  near 'to  justify  the  inference  that  the  matter  to  be  recorded  was 
fresh  enough  in  the  mind  of  the  writer  to  enable  him  to  make  a  memorandum 
correctly  stating  the  fact  as  it  actually  occurred.  If  so  then  it  may  be  used ; 
if  not  then  of  necessity  its  use  should  not  be  allowed.^* 

Independent  Relevancy;  Res  Gestae, —  Memoranda  may  be  admissible  in 
evidence  not  only  in  their  assertive  capacity,  i.e.,  as  hearsay  evidence  of  the 
facts  asserted:  they  may  be  independently  relevant,*'  i.e.,  by  reason  of  their 
mere  existence,  irrespe<*tive  of  the  truth  or  falsity  of  the  contained  statement 
itself,  as  where  a  memorandum  constitutes  a  fact  in  the  res  gestae J^^  The 
res  gestae,  in  fact,  may  in  a  sense  result  in  the  creation  of  what  may  be  called 
a  constituent  memorandum  as  well  as  of  a  constituent  document.  It  is  not 
material  whether  such  a  memorandum  has  been  made  by  one  of  the  parties 


20.  Lowe  V.  DonneHy,  36  Colo.  2l>2.  85  Pac. 
318  (1906)  ;  People  v.  McKeoun,  171  111.  App. 
146  (1912)  :  Gray  v.  Boston  Kiev.  Ky.  Co.,  215 
Mas*.  143  102  N.  E.  71  (1913);  Donner  v. 
State,  72  Neb.  263,  100  N.  W.  305  (1904); 
Goldfarb  v.  Goldman,  141  N.  Y.  Supp.  479 
( 1907 ) ;  Osborne  v.  Grand  Trunk  Ry  Co.,  87 
Vt.  104,  88  Atl.  512  (1913);  Molzahn  ▼. 
Christensen,  supra;  5  Chamb.,  Ev.,  §  3509,  n. 
6. 

21.  Baltimore,  etc.,  Ry.  Co.  v.  Tripp,  175 
111.  251,  51  X  E.  833  (1898)  :  Perkins  v.  Au- 
gusta Ins.  &  B.  Co.,  10  Gray  (Mass.)  312,  71 
Am.  Dec.  654  (1858) ;  5  Chamb.,  Ev.,  §  3509, 
n.  6. 

22.  Estate  of  Everts,  163  Cal.  449,  125  Pac. 
1058  (1912)  :  Griebel  v.  Brooklyn  Heights  R. 
Co,  95  App.  Div.  214,  88  N.  Y.  Supp.  767 
(1904)  ;  Chamb.,  Ev.,  §  3509,  n.  7. 

28.  Cashin  v.  New  York,  etc.,  R.  Co.,  185 
Mass.  543,  70  X.  E.  930  (1904). 

24.  Morrison  v.  Chapin,  97  Mass.  72 
( 1867 ) ;  Atchison  t.  Lawier,  40  Xeb.  356,  58 


X.  W.  968  (1894):  Howard  v.  McDonough. 
77  X.  Y.  592  (1879)  ;  Jones  v.  State,  54  Ohio 
St.  1,  42  X.  E.  699  (1896);  6  Chamb.,  Ev., 
§  3510,  n.  1. 

25.  Lawson  v.  Glass,  5  Colo.  134  (1881): 
Bates  V.  Preble.  151  U.  S.  140,  38  L.  ed.  106, 
14  S.  Ct.  277   (1893). 

26.  In  any  event  it  is  a  matter  for  the  pre- 
siding judge  to  determine  in  the  sound  exer- 
cise  of  his  powers  of  administration.  Lawson 
V.  Glass,  8upra:  Chamberlin  v.  Ossipee,  60  X. 
H.  212  ( 1880)  ;  5  Chamb..  Ev.,  §  3510. 

.     27.  Supra,  §§  838  et  seq.;  4  Chamb.,  EV., 
2581  et  seq. 

28.  Parkinson  Co.  v.  TuUgren,  177  111.  App. 
295  (1913);  Federal  Union  Surety  Co.  v. 
Indiana  Lumber  &  Mtg.  Co.,  176  Ind.  328,  95 
X.  E.  1104  (1911);  Milne  v.  Chicago,  etc., 
R.  Co.,  1.55  Mo.  App.  465,  135  8.  W.  85 
( 1911 ) ;  Xational  Ulster  County  Bank  v.  Mad- 
den, 114  X.  Y.  280,  21  X.  E.  408,  11  Am.  St 
Rep.  633  (1851) ;  5  Chamb.,  Ev.,  §  3511,  n.  2. 
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for  both,  or  that  it  should  have  been  made  partly  by  one  of  the  parties  and 
party  by  the  other.^^  Evidently  no  such  constituent  memorandum  is  created 
except  where  both  parties  agree  to  it  or  assent  to,  or  otherwise  ratify  it,  or 
where  it  is  prepared  under  the  assent  of  both.*^ 

89.  Bigelow  v.  Hail,  91  N.  Y.  145   (1S83).       (1877) ;  Smith  v.  Dreyer,  228  Pft.  438,  77  AtL 
SO.  Boone  v.    Rickard,    125    111.   App.   438      628  (1910);  5  Cliamb.,  £t.,  {  3511,  da.  4»  S. 
(1906);    Flood   y.    Mitchell,   38    N.    T.   507 


CHAPTER  LVI. 


PRIVATE  DOCUMENTS  AND  WRITINGS;  PROOF  OF  ORIGINAL. 

Private  documents  atid  writings;  proof  of  original,  1099. 
attested  writings;  general  rule,  1100. 

instruments  executed  under  a  power,  1101. 
exceptio^ns  to  rule,  1102. 


§  1089.  Private  roenmeiitB  and  Writingt;  Proof  of  Original.^ — In  the  ab* 

sence  of  any  statute  which  may  be  controlling  of  the  subject,^  the  general  rule 
has  been  applied  to  private  documents,  such  as  assignments,^  bills  of  lading.^ 
bills  of  sale,^  bonds,'*  certificates  of  stock,"  circulars  purporting  to  give  market 
prices,^  or  issued  for  the  purpose  of  procuring  investments  or  securing  the 
patronage  of  others,*  eommei-cial  paper,  such  as  checks,  notes  and  the  like,^'* 
contracts  of  various  kinds, '^  deeds  and  conveyances  of  real  property,**  leases,*' 
letters,*^  mortgages  of  real  or  personal  property,*^  newspaper  advertisements,*® 


1.  5  Chamber  lay  ne,  Evidence,  §§  3512- 
3514. 

3.  Charles  v.  Valdonta  Foundry  &,  M.  Co.,  4 
Oa.  App.  733,  62  S.  E.  493  •  1908)  :  Bweker  v 
Chamberlain,    180    Ind.    114.    66    X.    E.    44S 
(1002)  ;  r^ndon  &  X.  VV.  Amer   Mortg.  Co  v. 

St.  Paul  Park  Imp.  Co ,  S4  Minn.  144,  86  X. 
W.  872  (1901):  Matter  of  Piriej  133  App. 
Div.  431,  117  X.  Y.  Supp'.  753  (1909);  5 
Chamb.,  Ev.,  §  3512.  n.  1 

8.  Pennsylvania  Min  Co.  v.  Owens,  15  Cal. 
135  (1860):  Hagins  v.  Amett,  23  Kj.  L. 
Rep.  809,  64  S.  W.  430  ( 1901 ) . 

4.  Hill  V.  Adams  Exp  Co.,  74  X.  J  T-.  338, 
68  Atl.  94  (1907).  ComfMre  Beach  v  Schroe- 
der,  47  Colo.  312,  107  Pac.  271  (1010);  6 
Chamb.,  Ev.,  §  3512,  n.  3 

5.  State  V.  Pirkey,  22  S.  D.  550,  118  X.  W. 
1042  (1908)  ;  Jaquith  Co  v.  Shumwar's  Es- 
tate, 80  Vt.  556.  69  Atl.  157  (1908):  5 
Chamb.,  Ev..  §  3512.  n.  4 

a.  Equitable  Mfp.  Co.  v.  Davis,  130  Ga.  67, 
60  S.  E.  262  (1908);  Craw  v.  Abrams.  68 
Neb.  546,  94  X.  VV.  639.  97  X.  W.  296  ( 1903)  ; 
5  Chamb.,  Ev.,  §  3512,  n   5. 

7.  WTiitaker  v.  State,  11  Ga.  App  208,  75 
S.   E.  258    (1912). 

8.  Willard  v.  Mellor,  19  Colo.  534,  36  Pac. 
148   (1894). 


9.  Atchison,  etc.,  R   Co.  v.  Cruzen,  31  Kan 
718,  3  Pac.  520  (1884). 

10.  Denver  Omnibus  &  Cab  Co.  v.  Gast,  54 
Colo  17.  129  Pac  233  (1912);  Thompson  v. 
Wilkinson.  9  Ga  App  367.  71  S.  E.  678 
(1911) :  Hugumin  v  Hinds,  97  Mo.  App  346, 
71  S.  W.  479  tl902);  Matter  of  Pirie,  198 
X.  Y.  209,  91  X  E.  587  (1910)  ;  5  Chamb., 
Ev  ,  §  3512,  n   9. 

11.  Outcault  Advertising  Co.  v.  American 
Furniture  Co..  10  Ga.  App.  211,  73  S.  E  20 
(1911);  Ruckman  v.  Stone  Milling  Co.,  139 
Mo.  App.  256,  123  S.  W.  69  ( 1909) ;  5  Chamb., 
Ev.,  §  3612,  II.  10. 

12.  Gray  Lumber  Co.  v.  Harris.  127  Ga. 
693,  56  S.  E.  252  (1906);  Jackson  v.  Pratt, 
10  Johns.  (N.  Y.)  381  (1813):  Harden  ▼. 
Hays,  14  Pa.  91  (1850);  5  Chamb.,  Ev.,  § 
3512,  n.  11. 

18.  Smith  V.  Guarantee  Dental  Co.,  114  N. 
Y.  Supp.  867    (1909). 

14.  Butterworth  v.  Cathcart,  168  Ala.  262, 
52  So.  896  (1910)  ;  Lovett  v.  Gibb,  128  ^^  Y. 
Supp  1047,(1911) ;  5  Chamb.,  Ev.,  §  3512,  n. 
13. 

16.  Lewis  v  Glass  (Ala.),  39  So.  771 
(1905);  Cooke  v.  Pennington,  7  S.  C.  385 
(1878)  ;  5  Chamb.,  Ev.,  §  3512,  n.  14. 
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aud  passenger  lists  published  therein/^  policies  of  insurance,^^  and  applica- 
tions therefor,**  powers  of  attorney, ^^^  receipts^*  and  wills,^^  that  where  the 
original  is  offered  in  evidence  it  must  be  authenticated  to  the  court  as  the  act 
of  the  person  against  whom  it  is  offered.  In  case  he  is  said  to  have  signed 
or  otherwise  executed  it,  the  due-  and  proper  execution  of  the  same  by  liim 
must  be  shown  to  the  satisfaction  of  the  presiding  judge. *^  Practically  the 
same  administrative  rule  will  be  applied  in  criminal  as  in  civil  cases.^* 
Where  an  instniment  executed  by  several  is  offered  in  evidence  against  one  of 
the  obligors,  his  execution  of  the  writing  only  need  be  proved;  no  proof  as 
to  the  other  parties  is  required.**  Where  the  writing  is  introduced  to  prove 
a  collateral  fact  proof  of  execution  has  been  dispensed  with.*** 

Mode  of  Proof ;  Evidence  to  Show  Execution. —  The  due  and  proper  execution 
of  a  private  writings  to^which  there  y3(  no  attesting  witnessj^  may  be.  established  by 
any  competent  evidence.*^  It  need  not  necessarily  be  direct,  circumstantial  evi- 
dence being  frequently  equally  satisfactory,*®  it  being  sufficient  if  it  be  neces- 
sarily inferable,  from  the  facts  aud  circumstances  proved,  that  the  writing  was 
executed  by  the  one  whose  name  appears  thereon  as  maker.*®  A  frequent  mode 
of  proving  the  execution  of  a  writing  is  by  the  testimony  of  a  witness  that  he 
was  present  at  the  time  it  was  executed  ^®  and  saw  the  party  affix  his  signature 


IS.  Mann  v.  RusseU,  11  ID.  586   (1850). 

17.  Johnson  v.  Johnson,  25  Or.  400,  30 
Pac.  161   (1894)  ;  5  Chamb..  Ev.,  §  3512.  n.  16. 

IS.  Crutohfield  v.  Dailey.  08  Ga.  462.  25 
S  E.  526  (1896);  American  Underwriters' 
Assoc.  V.  George,  97  Pa.  238  (1881). 

19.  Brown  v.  Rape,  136  Ga.  584,  71  S.  E. 
802  (1011);  Eminent  Household  of  Colum-. 
bian  Woodmen  v.  Prater,  37  Okl.  568,  133 
Pac.  48  (1913). 

20.  Scotland  County  Nat  Bank  v.  Hohn, 
146  Mo.  App.  609.  125  S.  W.  639  (1910); 
Jackson  v.  Hopkins,  8  Johns.  (N.  Y. )  487 
(1821). 

81.  Empire  Ranch  &  Cattle  Co.  v.  Tan- 
ning, 53  Colo.  151,  124  Pac.  579  (1012) ;  Bell 
Bros.  V.  Western  &  A.  R.  Co.,  125  Ga.  510, 
54  S.  E.  532  (1906) ;  5  Chamb.,  Ev.,  §  3512, 
n.  20. 

ftSt.  Hicks  V.  Deemer,  187  111.  164,  58  N.  E. 
252    (1900). 

23.  Kidd  V.  Huff,  105  Ga.  209,  31  S.  E. 
430  (1898);  Com.  v.  Eastman,  1  Cush. 
(Mass)  189,  48  Am.  Dec.  506  (1848);  Bid- 
well  V.  Overton,  13  N.  Y.  Supp.  274,  26  Abb. 
N.  Cas.  402  (1801) ;  Archer  v.  U.  S,  9  Okl. 
560,  60  Pac.  268  (1000);  Bomgardner  ▼. 
Schwartz,  26  Pa.  Super.  Ct.  263  (1904); 
Apache  County  v.  Barth.  177  U.  S.  538.  20  S. 
Ct.  718,  44  L.  ed  878  (1900) ;  6  Chamb.,  Ev., 
I  3512,  n.  22. 


24.  State  v.  Oeder.  80  Iowa  72,  45  N.  W. 
543  (1800)  ;  People  v.  Corey,  148  N.  Y.  476, 
42  N.  E  1066  (1806):  Montieth  v.  State. 
114  Wis.  165,  89  X.  W.  828  ( 1002)  ;  5  Chamb., 
Ev.,  §  3512,  n.  23. 

25.  Conard  v.  Atlantic  Ins.  Co ,  1  Pet-  (U 
S.)  .386,  7  h.  ed.  862  (1828).  See  Kolb  v. 
Jones,  02  S  C.  103,  40  S.  E  168  (1901)  ;  5 
Chamb.,  Ev ,  §  3.')  12,  n.  24. 

26.  State  v.  Waldrop.  73  S.  C  60,  52  S.  E. 
703  (1005).  See  Western  Cottage  Piano  A 
Organ  Co.  v.  Anderson,  45  Tex.  Civ.  App.  513, 
101  S.  W.  1061  (1007). 

27.  Dundy  v.  Chambers,  23  III.  369  (1860) ; 
Oldham  v.  Oldham  ill.  I  ).  83  Atl.  265 
(1912)  ;  6  Chamb.,  Ev ,  §  .Til. 3.  n.  1. 

28.  Garland  v.  Gaine$i.  13  Conn.  662,  40  .\tl. 
(1901);  Alpena  v.  Mainville.  163  Mich.  732, 
117  K.  W.  338  (1008)  :  Aahlock  v.  Com.,  108 
Va.  877,  61  S.  E.  752  (1908) ;  5  Chamb.,  Ev., 
§  3513,  n.  2. 

29.  Garland  v.  Gaines,  avpra,  the  execution 
of  a  lease  may  be  established  by  evidence 
showing  that  it  was  sent  to  a  non-resident 
lessee,  came  back  with  his  name  signed  to  it 
and  that  he  subsequently  occupied  the  prem- 
ises. Ferger^on  v.  Smith,  104  Ind.  246,  3 
N.  E.  866  (1885). 

80.  Mosely  v.  Gordon,  16  Ga.  384  (1854)) 
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thereto,'*  Another  mode  which  is  often  eiii{)loyed  is  to  prore  the  handwriting 
of  the  maker  of  the  instrument  '*-  either  by  a  comparison  of  the  disputed  hand- 
writing with  other  writings  proved  or  admitted  to  be  genuine,^*  or  by  the  identi- 
fication of  the  maker's  signature  by  a  witness  who  is  familiar  with  his  hand- 
writing/***  The  execution  of  the  writing  by  the  one  by  whom  it  purports  to  be 
made  may  be  established  by  his  admissions,  either  judicial  or  extra-judicial,^ "^ 
or  by  evidence  of  particular  acts  of  his  amounting  to  an  acknowledgment  of 
execution  of  the  instrument  bv  him.***  The  evidence  must,  in  all  cases,  be  suf- 
ficiently  certain  to  satisfy  the  presiding  judge  that  the  paper  to  which  it  refers 
is  identical  with  the  one  it  is  attempted  to  establish.'^ 

Identification  Otherwise  than  by  Proof  of  Execution.-^  Where  a  paper  is 
independently  relevant,  it  may  be  admissible,  if  sufficiently  connected  with  the 
person  to  be  affected  by  it  as  to  be  probative  to  the  effect  desired.^**  The  execu- 
tion need  not  be  proved  before  the  writing  is  received  in  evidence.^^  The  writ- 
ing may  be  admitted  de  bene  upon  the  assurance  that  formal  proof  will  be  of- 
fered later,  and  at  a  later  stage  of  the  trial  stricken  out  if  the  proof  is  not  pro- 
duced.'*" So,  any  inadequacy  in  proof  may  be  supplied  at  a  subsequent  time  in 
the  trial.*^  AVhere  other  writings,  plans,  diagrams  or  the  like  are  incorporated 
in  a  principal  document  by  references  contained  in  it,  identiiicatioii  satisfactory 
to  the  court  is  sufficient.*-  Full  pr(K)f  of  the  execution  of  these  collateral  docu- 
ments or  other  incorporated  matters  has,  however,  been  required.*^ 


81.  MalehoAv  v    State,  6  Ala    App    99,  50 

50  342  (1912):  Diinby  v  Chambers,  supra; 
Stoddard  v.  Hill,  38  S.  C.  38.5,  17  S.  E.  138 
(189-2). 

82.  Pullen  v  Hutchinson,  25  Me.  249 
11845):  Rogers  v  New  York  &  Brooklyn 
Bridge,  11  App  Div.  141,  42  X  Y  Supp. 
1046  (1896),  aff'd  159  X.  Y.  556.  54  X.  E. 
1094   (1899)  ;  5  Chamb.,  Ev.,  §  3513,  n   7 

88.  Paulk  V.  Creech,  8  Ga.  App.  738,  70 
S.  E.  145   (1910). 

84.  Rutherford  v.   Iher,   146  Ala.  665,  40 
So.    974    (1906);    Bauer   v.   State,    144   Cal 
740,  78  Pac.  280  (1904) ;  Hinchman  v.  Keener, 
5   Colo.    App.   300,   38   Pac.   Oil    (1894);    5 
Chamb.,  Ev..  §  3513,  n.  9. 

85.  White  v.  Solomon,  164  Mass.  516,  42 
N.  E.  104  (1895):  Matoushek  v.  Dutcher, 
67  Neb.  627,  93  N  W.  1049  (1903)  ;  Stewart 
▼.  Gleason,  25  Pa.  Super.  Ct.  325  (1903); 
Smith  V.  Gale,  144  U.  S.  509,  12  S.  Ct.  674, 
36  L.  ed.  521  (1892) ;  5  Chamb.,  Ev.,  §  3513, 
n.  11. 

86.  Houston  &  Te.Ta8  C.  R.  Co.  y.  Chandler, 

51  Tex.  416   (1879). 

87.  Burgen  v.  Com.,  8  Ky.  L.  Rep.  613 
(1887) ;  Thatcher  v  Goff,  11  La.  94  (1837) ; 
5  Chamb.,  Ev.,  §  3513,  n.  13. 


88.  Thus,  if  the  object  \w  to  show  that  A 
knew  the  contents  of  a  paiH*r.  proof  of  its 
production  from  a  place  to  which  he  alone 
had  acce!}8,  eg.,  his  pocketbook,  may  suffi- 
ciently connect  him  with  it  for  the  purposes 
of  the  case.  Whaley  v.  State,  11  Oa.  123 
(1852). 

89.  Allen  v.  State,  61  Ind.  268,  28  Am. 
Rep.  673  (1878)  :  5  Chamb..  Ev.,  §  .3514.  n.  3. 

40.  Dupree  v  Virginia  Home  Ins.  Co ,  92 
N.  C.  417    (1885). 

41.  Houck  V.  Linn,  48  Neb.  227,  66  N.  W. 
1103  (1896) 

48.  Neuval  v.  Cowell.  36  Cal.  648  (1869) ; 
Smith  V  New  York  Cent.  R  Co ,  4  Keyes  (N. 
Y.)  180,  4  Abb.  Dec.  262  (1868) :  5  Chamb., 
Ev.,  §  .3514,  n.  6. 

48.  Lee  v.  Payne,  4  Mich  106  (1856); 
Jackson  v.  Sackett,  7  Wend.  (X.  Y)  94 
( I83I ) .  Wills  as  evidence  of  title.  See  note, 
Bender,  ed.,  121  N.  Y.  95  A  biU  indorsed 
may  be  given  although  copy  did  not  show  in- 
dorsement. See  note.  Bender,  ed ,  7  N.  Y.  283. 
Conclusiveness  of  certificate  of  deposit.  See 
note.  Bender,  ed.,  48  N.  Y.  487.  Letters  in 
evidence.  See  note,  Bender,  ed.,  126  N.  Y. 
419.  Recitals  in  instruments  as  eridenoo. 
See  note,  Bender,  ed.,  24  N.  Y.  346. 
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§  1100.  Atteited  Writings;  General  Enle.^* —  The  testimony  of  an  attesting 
witnesB  will  be  required  to  prove  the  execution  of  a  private  writing  ^*  to  which 
he  has  affixed  his  signature  in  that  capacity,  at  the  request  or  with  the  consent 
of  the  party  or  parties  executing  it,"***  providing  of  course  that  he  can  be  pro- 
duced.*^ This  rule  is  regarded  by  the  courts  as  one  of  the  most  stringent  and 
inflexible  and,  consequently,  is  rigidly  adhered  to.**®  This  mode  of  proof  has 
been  applied  alike  to  private  writings  without  regard  as  to  whether  they  were 
executed  under  seal  or  not,^®  subject  of  coui'se  to  stat.uU)ry  provisions  regu- 
latory thereof.^''  Where  the  evidence  furnished  arises  merely  incidentally  or 
collaterally,  proof  by  an  attesting  witness  of  its  execution  may  not  be  neeesr 


sarv. 
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Subscribing  Witness;  Defined. —  A  subscribing  or  attesting  witness  may  be 
defined  as  one  who  was  present  at  the  time  of  the  execution  of  an  instrument, 
and  who  at  the  request  or  with  the  consent  of  the  party  or  parties,  subscribed 
his  name  thereto  as  a  witness  of  the  fact  of  the  execution.^^  It  is  not  neces- 
sary, however,  that  he  should  actually  see  the  writing  executed, *^^  or  be  present 
at  the  precise  moment  of  the  act  of  the  party  or  parties  in  exec^utiug  it,  it  being 
sufficient  if  his  signature  was  affixed  immediately  thereafter,**  upon  the  re- 
quest or  assent  of  such  party  or  parties,  which  latter  element  is  regarded  as 
essential.**     One's  character  as  a  witness  will  not  be  affected,  in  the  absence  oi 


44-  5  Chamber layne.  Evidence,  §§  3515- 
3519. 

45.  Kelsey  v.  Hanmer,  18  Conn.  311 
(1847);  Thompson  v.  Wilkinson,  9  Ga.  App 
367.  71  S.  E  678  (1911);  Boyle  v.  Knauss, 
81  X.  J.  L.  330,  79  Atl.  1025  (1911)  ;  Read  v. 
Metropolitan  Life  Ins.  Co.,  17  Misc.  307,  40 
N.  Y.  Supp.  374  (1896);  Warner  v.  Balti- 
more &  O.  R  Co.,  31  Ohio  St.  266  (1877)  ; 
North  Penn  Iron  Co.  v.  International  Lithoid 
Co.,  217  Pa.  638,  .66  Atl.  860  (1907);  6 
Chamb.,  Ev.,  §  3515,  n.  1. 

46.  Sherwood  v.  Pratt,  63  Barb.  (N.  Y.) 
137    (1808). 

47.  Ellis  V.  Doe,  10  Ga.  253  (1851) ;  Sa^np- 
8on  V.  Grimes,  7  Blackf.  (Tnd.)  176  (1844); 
Gelott  V.  Goodspeed,  8  Cush.  (Mass.)  411 
(1851)  ;  5  Chamb.,  Ev.,  §  3515,  n.  3. 

48.  Ellis  V.  Doe,  supra;  5  Chamb.,  Ev.,  § 
3615,  n.  4.  The  theory  is  that  when  parties 
to  a  transaction  have  called  in  a  third^ per- 
son as  a  witness  thereto,  they  preappoint 
him  as  the  one  by  whom  their  act  is  to  be 
proved  in  case  of  the  use  of  the  instrument 
as  the  basis  of  an  action  or  proceeding  be- 
tween them.  He  is  presumed  to  have  a 
knowledge  of  the  circumstances  attending 
the  transaction  superior  to  that  possessed  by 
others.    Labarthe  v.  Gerbeau,  I  Mart.  N.  S. 


(La.)  486  (1823);  Handy  v.  State,  7  TTarr 
&  J.  (Md.)  42  (1826);  ii/prti,  §§  120,  243: 
1  Chamb.,  Ev.,  §§  26nc,  487;  5  Chamb.,  Ev.. 
§  3515,  n.  7. 

49.  Henry  v.  Bishop,  2  Wend.  (N.  Y.)  575 
( 1829)  ;  Internaticmal  &  G.  X.  R.  Co.  v  Mc- 
Kae.  S2  Tex.  614.  18  S,  W.  672,  27  Am.  St. 
Rep.  926  ( 1891 )  ;  6  Chamb.,  E\ .,  351.1,  n. 
8. 

50.  McKay  v.  Lasher,  121  X.  Y.  477,  24 
N,  E.  711  (1890),  affg  50  Hun  .383,  3  X.  Y. 
Supp.  ,352  (1888)  ;  5  Chamb.,  Ev.,  §  3515,  n. 
9. 

61.  Smith  V.  Soper,  12  Colo,  App.  264,  55 
Pac.  195  (1S98)  ;  Goza  v.  Browning,  96  Ga. 
421  (1895);  Avers  v.  Hewett  19  Me  281 
(1841);  Skinner  v.  Brigham,  126  Mass.  132 
(1879)  ;  5  Chamb.,  Ev.,  §  .^51.5,  n.  10. 

52.  Hollenback  v.  Fleming,  6  Hill  (X.  Y.) 
303  (1844).  For  other  definitioQs  to  the 
same  effect  see:  Matter  of  Clute,  .37  Misc. 
586.  75  X  Y.  Supp  in.';9  (1902);  Lnper  v 
Werts,  19  Or.  122,  23  Pac.  850  (1890);  6 
Chamb .  Ev.,  §  3.'>16.  n.  1 

53.  Hale  v.  Stone.  14  Ala.  803  (1848): 
Pequawkett  Bridge  v.  Mathes,  7  X.  H.  230,  26 
Am.  Dec.  737    (1834). 

54.  Hollenback  v.  Fleming,  supra. 

55.  Matter  of  Clute,  supra;  Schomaker  t. 
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statute,  by  the  fact  of  his  youth  at  the  time  he  subscribed  his  name  or  that  he 
was  not  proficient  in  the  art  of  reading  and  writing;  ^  even  his  absolute  in- 
abilitv  to  read  or  write  will  not  affect  the  admissibility  of  his  testimofiy,  and 
signing  by  mark  may  be  disregarded,^^  though  it  has  been  said  that  it  may 
affect  the  weight  to  be  accorded. ^^ 

Number  Required. —  Where  two  or  more  persons  have  subscribed  their  names 
to  a  writing  as  witnesses,  the  proof  in  all  cases  must  be  such  as  to  satisfy  the 
court  of  the  due  and  proper  execution  of  the  document  offered  in  evidence.'** 
This  result  is  ordinarily  accomplished  by  calling  one  witness  only.  ***  If  the 
presiding  judge  is  not  satisfied,  from  the  testimony  of  one  witness,  with  the 
proof  of  execution,  he  may  insist  that  .one  or  all  of  the  remaining  witnesses 
be  called."^ 

Effect  of  Admissions, —  It  is  the  general  rule  that  an  admission  by  the  party 
executing  the  writing,  whether  in  the  pleadings,  or  in  any  other  form,®*  will  not 
be  received  to  prove  the  execution  of  am  instrument*  if  an  attesting  witness 
thereto  can  be  produced.  Similarly,  in  the  case  of  testimony  by  one  or  both 
parties,  the  prosidina:  judge  will  likewise  insist  upon  proof  by  the  attesting 
witness  where  his  testimony  is  available."^  Nor  does  the  statute  making  parties 
competent  witnesses  abrogate  the  rule  requiring  the  calling  of  such  a  wit- 
ness,*^'* 

Sufficienry  of  Proof, —  A  party  is  entitled  to  supplement  the  testimony  of  a 
subscribing  witness  by  other  evidence  for  the  purpbse  of  establishing  by  satis- 
faetorv  evidence  the  execution  of  the  writipg  in  question;®"  he  may  even  go 
further,  if  the  witness  should  deny  hid  signatui'e  or  the  execution  of  the  instru- 
ment, and  contradict  his  testimony  by  evidence  showing  the  signature  to  be 

Dean,  201    Pa.  430,   50   Atl.   923    (1902);    5  68.  Id.;  Fox  v.  Reil,  3  Johns.   (N.  Y.)  477 

Chamb.,  Ev.,  §  36l«,  n.  4  (1808)  ;  Zerby  v.  WUson,  3  Ohio  42,  17  Adl 

66.  Wythe  v.  Wyche,   10  Mart    (La.)   408  Dec.  577  (1827) ;  5  Chamb.,  Ev.,  §  3518,  n.  3. 

(1821).  But  see,  Jones  v.  Henry,  84  N.  C.  320,  37  Am. 

57.  Watts  V.  Kilburn,  7  Ga.  356  (1849) ;  Kep.  624  (1881) .:  Hodges  v.  Kastman,  12  Vi. 
Kinney  v.  Flynn.  2  K.  I.  319   (1852).  358    (1839). 

68.  AUred  v.  KHiott,  71  Ala   224  (1881).  64.  Barry   v.   Ryan,   4   Gray    (l^Iaas.)    523 

58.  JackKon  v.  Lefirange.  10  Johns.  (N.  Y.)  (1H55) ;  Kayser  v.  Siohel,  34  Barb.  (N.  Y.) 
386,  10  Am.  Dec.  237  (1822);  Martin  v.  84  «186J);  Gainea  v.  Scott,  7  Ohio  Cir.  Ct. 
Bowie.  .'?7  S.  C.  102,  l.>  S.  E.  736  (1892).  447,  4  Ohio  Cir.  Dec.  673  (1892) ;  5  Chamb., 

60.  Cooper  v.  O'Brien,  OS  Ga.  773,  26  8.  E.      Ev.,  §  3518,  n.  ^. 

470  asnS)  :  \Miite  v.  W<»od.  8  CuAh.  (Mass.)  65.  Brigham  v.  Palmer,  3  Allen  (Mass.)  460 

413   (1851)  J  Jark'Bon  v.  Vandyke,  1  N.  J.  L.  (1862)  ;  Hodnett  v.  Smith,  2  Sweeny  (N.  Y.) 

28    (1890)  ;  Jack««an  v.  lie  Grange,  supra;  6  401,  41  How.  Pr.   190,  10  Abb.  Pr.  N.  S.  86 

Chamb.,  Kv ,  §  3517,  n.  2.  (1870);   5  Chamb.,  Ev.,  §  3518,  n.  5.     Com^ 

61.  Burke  v.  Miller,  7  Cuah.  (Mass.)  547  pare  Bowling  v.  Hax,  55  Mo.  446  (1874); 
(1851'^;  Tarrant  v.  Ware.  25  X.  i\  425  Garrett  v  Ha nahue,  53  Ohio  St.  482,  42  N.  E. 
(1862)  ;  Clarke  v.  Dumiarant,  10  I.eigh  (Va.)  256,  35  L.  B.  A.  321  ( 1896). 

13  (1S39\.                                        .1  .47.  Thompson  v.  Wilkinson,  9  Ga  App.  367; 

62.  Ellis  v.  Doe,  10  Ga.  253  (1851) ;  Kin-  71  S.  E.  678  (1911) ;  Whitak^r  y.  Salisbury, 
ney  v.  Flynn,  aupra^  5  Chamb.,  Bv;»  §  3518,  15  Pick.  (Mass.)  534  (1834) ;  5  Chamb.,  £▼., 
n.  2.  §  3619,  n.  1. 
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genuine.®®  It  will,  ordinarily,  be  sufficient,  to  warrant  the  admission  of  the 
writing  in  evidence,  if  the  witness  testifies  that  he  saw  it  executed  and  sub- 
scribed his  name  as  witness/'*^  The  identitication  by  the  witness  of  the  signa- 
ture as  his,  coupled  with  further  testimony  to  the  effect  that,  being  genuine,  it 
would  not  be  there  unless  it  had  been  placed  there  by  him  under  the  proper 
conditions,  will  satisfy  the  requirements  imposed.*^  Whether  the  evidence  is 
sufficient  to  authorize  the  admission  of  the  document  is  a  matter  of  adminis- 
tration for  the  presiding  judge."* 

§  .1101.  Instnunents  Executed  Under  a  Fower.'^^ —  If  a  person  claims  to  act, 
in  the  execution  of  an  instrument,  under  some  authority  as  the  representative 
of  another,  it  may  very  prop(»rIy  be  re(]uired  that  some  satisfactory  proof  tend- 
ing to  show  that  authority  should  be  given.^^  Where  a  deed  purports  to  be 
executed  by  one  as  administrator  or  executor  ^*  or  as  guardian,'^  it  must  be 
shown,  to  the  satisfaction  of  the  presiding  judge,  that  the  person  by  whom  the 
writing  is  thus  executed  possessed  the  requisite  authority  to  so  act,  otherwise  it 
will  be  rejected. 

Corporation  Deeds  and  Writings, —  In  the  case  of  a  deed  executed  by  one 


68.  Buchanan  v.  Simpson.  Grocery  Co.,  105 
Ga.  393,  21  S.  E    105    (1S98);  Duckwall  v 
Weaver »  2  Ohio  13  (1825);  Northrop  v.  Co- 
lumbian Lumber  Co.,  186  Fed.  770,  108  C.  C. 
A.  640   (1911);  5  Chamb.,  Ev.,  §  3519,  n.  2. 

69.  Holtzclaw  v.  Miiey,  172  Ala.  15,  55  So. 
ISO  (1911)  ;  DawBon  y.  Callaway  18  Ga.  573 
(1855)  ;  5  Chamb.,  Ev.,  §  3519,  n.  4. 

70.  Robinson  v.  Brennan,  115  Mass.  582 
(1874);  Cheston  v.  Wilson,  2  Neb.  a'noff.) 
674,  89  N.  W.  764  ( 1902) ;  Hall  v  Luther,  13 
Wend.  (N.  Y)  491  (1835);  5  Chamb..  Ev., 
§  3519,  n.  5  Where  an  attesting  witness  to 
a  will  cannot  remember  all  the  circumstances 
of  attestation  they  may  be  proved  by  cir- 
camstantial  evidence.  So  evidence  is  suffi- 
cient that  the  testator  came  into  the  room 
where  the  witnesses  were  with  a  pen  and 
ink  and  sat  down  to  a  table  and  then  went 
out  to  show  that  the  testator  signed  in  their 
presence  and  before  they  did.  Re  Carey, 
56  Colo.  77,  136  Pac.  1175,  51  L  R.  A.  (X.  S  ) 
927  (1913).  Where  an  attesting  witness  to 
a  will  has  lost  his  eye-sight  so  he  cannot 
identify  his  signature  it  is  sufficient  if  he 
testifies  that  the  will  was  signed  and  the  other 
witnesses  identify  the 'signatures  and  all  three 
testify  to  the  execution  of  the  will  in  due 
form.  Reynolds  v  Sevier,  165  Ky.  5S,  176 
S.  W  961,  L.  R.  A.  WIS  E  593  (1915). 

Absence  of  witneiies. —  The  statutory  rule 
requiring  that  a  will  must  be  proved  by  all 


the  attesting  witnesses  is  of  necessity  dis- 
pensed with  when  the  production  of  all  is  im- 
pDHHible  liecau^e  one  or  more  may  be  beyond 
)ip  jurisdiction  of  the  court  or  are  dead  or 
insane  or  otherwise  incompetent.  In  that 
case  the  handwriting  of  the  absent  ones  may 
be  proved.  Wells  v.  Thompson,  140  Ga.  119, 
78  S.  E.  823,  47  L.  R.  A.  (X.'.S.)  722  (1913). 

71.  Carruth  v.  Bayley,  14  Allen  (Mass.) 
532  (1867). 

72.  5  Chamberlayne,  Evidence,  §§  3520- 
3526. 

73.  La  Plante  v.  Lee,  8.1  Ind.  15.1  0882). 
Campbell  v.  Alkahest  Lyceum  tSyettem.  10 
(Ja.  App.  839,  74  S.  E.  443  (1912);  Gray 
V.  Gillilan,  15  111.  453,  60  Ara.  Dec.  761 
(1854);  Chaffee  v.  BlatadeH,  142  Mafis.  538. 
8  X.  E.  435  a886)  ;  5  Chamb..  Ev.,  {  3520, 
n  1.  Such  power  may  be  presumed  after  a 
lapse  of  thirty  years.  Tucker  v.  Murphy,'  66 
Tex.  356,  1  S.  \V.  76  (1886).  But  not  in 
the  absence  of  all  proof  of  the  existence  of 
the  power  and  its  loss  or  destruction.  Honse 
v.  Brent,  69  Tex.  27,  7  S.  W.  65  (1895). 

74.  La  Plante  v.  Lee,  83  Ind.  155  (1882); 
Chapman  v.  Crooks,  41  Mich.  595,  2  N.  W. 
924  (1879)  :  Riley  v.  Pool,  5  Tex.  Civ.  App. 
346.  24  S.  W.  85  (1893) ;  5  Chamb.,  Ev..  $ 
3521,  n.  1. 

75.  House  v.  Brent,  supra;  5  Chamb.,  Ev., 
i;3o23,  n.  1. 
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as  president,^^  or  agent/^  or  by  tite  iMoeiB  ^^  of  a  corporation,  if  the  corporate 
seal  is  attached,  a  presumptioii  arises  that  the  proper  authority  to  execute  it 
existed,^**  it  not  being  necessary  that,  in  the  first  instance,  evidence  of  authority 
should  be  shown.**"  LikeAvise,  in  the  ciise  of  a  bill  of.  sale  exeimted  by  the  vice- 
president,**^  or  of  any  instrument  executed  by  the  corpor,att.l  othcers.**^  A  similar 
inile  has  also  been  applied  in  the  case  of  a  deed  executed  by  a  mayor  pro  tem- 
pore, under  the  corporate  seal  of  a  municipal  corporation.^'*  In  the  absence, 
however,  of  a  corporate  seal  to  an  instrument  puxporting  to  bind  the  corpora- 
tion, authority  to  execute  the  writing  must  be  shown.®'*  The  recital,  in  the 
deed,  of  authority  will  not  be  considered  as  any  evidence  of  its  existence.** 

Official  Sale  Utider  Authority  of  Decree  and  Exec%ition. —  A  sheriff's  *®  au- 
thority in  executing  a  deed,  in  pursuance  of  an  alleged  decree  of  court,  should 
be  shown,  iu  order  to  render  the  writing  admissible,  unless  by  statute  this  is 
not  required.**^  A  similar  rule  prevails  ni  case  of  deeds  executed  by  other 
otHcers  under  the  same  asserted  power, '^®  as,  for  instance  in  the  case  of  a  deed 
given  by  a  public  official  to  a  purchaser  at  a  tax  sale,®*  or  of  a  deed  given  by  a 
receiver.^'  If  the  object  of  offering  the  deed  is  to  establish  some  collateral 
fact,  proof  of  the  authority  of  the  official  to  execute  it  will  not  be  required. 
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Ind.  455„  84  X.  E.  812  ( 1908)  ;  Smith  v.  Guar- 
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1. 
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tin  Lumber  Co.,  40  W.  Va.  664,  21  S.  E.  878 
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order  or  decree  of  court  directing  the  exe- 
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n.  3 

89.  Anderson  v.  McCormick,  129  111.  308,  21 
N.  E.  803  (1889)  ;  Lessee  of  Carlisle  v.  Long- 
worth,  5  Ohio  368  (1832)  ;  Reusens  v.  Law- 
son,  91  Va.  226,  21  S.  E.  347  (1895);  rf 
Chamb.,  Ev.,.  §  3524,  n.  4 

90.  Winn  v.  Coggins,  53  Fla.  327,  42  So. 
897  (1907);  Hutchinson  v.  Patterson,  ^26 
Mo.  174,  126  S.  W.  403  (1909);  5  Chamb., 
Ev..  §  3524.  n.  5. 

91.  Doe  V.  Roe,  .32  Oa.  448  (1861)  ;  Bollee 
V.  Beach,  22  N.  J.  L.  680,  53  Am.  Dec.  263 
(1850):  5  Chamb.,  Ev.,  §  3524,  nn.  8,^9. 
For  other  iustances  of  relaxation  of  the  rule, 
see  5  Chamb.,  Ev.,  §  3524,  nn.  10,  11. 
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Under  Power  of  Attorney. —  A  power  of  attorney  to  perform  some  act  &ucL 
as  the  execution  of  a  deed,®*  contract,®^  or  other  writing,®*  must  be  shown 
where  the  act  is  asserted  to  have  been  done  in  pursuance  of  such  an  authority, 
unless  by  statute  such  proof  is  dispensed  with,®*^  or  unless  in  the  case  of  a  deed 
it  is  not  offered  as  evidence  of  title.®* 

By  Trustee. —  Where  trustees  execute  a  deed  of  corporate  property,  as  for 
instance  town  or  city  trustees  ®^  or  a  board  of  a  corporation,®*  their  authority 
to  so  act  should  be  shown  upon  proper  objection  by  the  party  against  whom 
they  are  offered.  The  recital  of  authority  in  the  deed  to  so  act  is  not  of  itself 
sufficient.®® 

§  1102.  Exceptions  to  Bule.^ —  If,  without  any  fault  of  his  own,  a  party  is 
unable  to  prove  the  execution  of  a  writing  by  the  testimony  of  an  attesting  wit- 
ness, the  court  will,  upon  satisfactory  proof  of  such  fact,  permit  of  the  use  of 
secondary  evidence  for  the  purpose  of  establishing  the  genuineness  of  the  dtwu- 
ment.-  Thus  if  the  witness  is  dead,^  or  may  be  so  presumed,*  or  after  diligent 
search  or  inquiry  cannot  be  found,^  or  is  beyond  the  seas  or  otherwise  out  of 
the  jurisdiction  of  the  court,"  or  has  become  incompetent  from  interest,  iriMu- 
ity  or  otherwise,^  an  exception  is  created  justifying  the  admission  of  secondary 
evidence  to  establish  the  execution  of  the  proffered  document.*  Where  the 
disqualifying  interest  was  acquii-ed  by  the  voluntary  act  of  the  witness  or  by 
operation  of  law,®  re§ort  may  be  had  to  proof  of  handwriting.     Where,  how- 


92.  Hughes  v.  Hollidav,  3  Greene  (Iowa) 
30  (1851);  Lamberton  v.  Windom.  18  Minn. 
506  (1872)  ;  5  Chamb.,  Ev..  §  3.")25,  n.  1. 
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1032  (1896)  ;  5  Chamb.,  Ev.,  §  3526,  n.  1. 

98.  Gashwiler  v.  Willifl,  33  Cal.  11,  91  Am. 
Dec.  607  (1867).  Where  corporate  aeal  is 
attached,  see  §  1101,  8vpra ;  5  Chamb.,  Ev.,  § 
3522. 

99.  Gashwiler  v.  Willis,  supra;  Hancock  v. 
Whybark.  66  Mo.  672    (1877). 

1.  5  Chamberlayne,  Evidence,  §§  3527- 
3532. 
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(1892);  Willson  v.  Betts,  4  Den.  (N.  Y.) 
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(1842)  ;  Edwards  v.  Perry,  21  Barb.  (X.  Y.) 
600  (1856);  Kinney  v.  Flynn,  2  R.  I.  319 
(1852)  ;  6  Chamh.,  Ev.,  §  3527.  n.  6. 

8.  Bowser  v.  Warren,  4  Blackf  find.) 
522  (1838)  ;  Brynjolfson  v.  Xorthwestern  Ele- 
vator Co.,  6  X.  D.  450,  71  X.  W.  5.55,  66  Am. 
St.  Rep.  612  ( 1897) ;  5  Chamb,,  Ev.,  §  3.527,  n 
7. 

9.  Saunders  v.  Ferrell,  23  N.  C.  97  (1840). 
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ever,  the  incompetency  of  the  witness  has  been  caused  by  the  act  of  the  party 
offering  the  document  in  evidence,  it  seems  that  evidence  of  handwriting  will 
not  be  received.^*^  Where  a  writing  is  executed  out  of  the  State,  it  will  be 
presumed  that  the  witnesses  are  non-residents  and  evidence  will  be  admitted 
to  establish  the  genuineness  of  their  signatures.  V^  Where  the  witness  is  be- 
yond the  jurisdictOm  of  the  court  in  which  the  instrument  is  offered  in  evi- 
dence, the  courts  will,  as  a  general  rule,  require  proof  tending  to  show  some- 
thing more  than  a  mere  casual  or  temporary  absence,  before  the  introduction  of 
secondary  evidence  will  be  permitted. ^^  The  fact  that  the  witness  is  so  located 
is  the  material  factor,  which  makes  the  particular  case  an  exception  to  the  gen- 
eral rule  and  authorizes  the  admission  of  secondary  evidence. ^^  The  rule  will 
not  apply  in  case  it  appears  that  there  was  any  fraud  or  collusion  on  the  part  of 
the  proponent  in  procuring  the  absence  of  the  witness,^*  or  if  the  exercise  of 
the  required  degree  of  diligence  in  endeavoring  to  locate  a  witness  is  not  satis- 
factorily shown.^^ 

Mode  of  Proof. —  Where  the  testimony  of  the  attesting  witness  or  witnesses 
is  unavailable,  the  usual  mode  which  has  been  adopted  by  the  courts  is  to  admit 
evidence  to  establish  the  genuineness  of  the  signatures  of  the  person  or  persons 
so  signing.  ^^  Where  there  are  several  subscribing  witnesses,  the  fact  must  be 
satisfactorily  established  that  the  testimony. of  all  of  them  is  unavailable;  ^^ 
otherwise  secondary  evidence  will  not  be  admitted.  If  it  should  appear  that 
the  witness,  at  the  time  of  subscribing  his  name  and  at  the  time  of  the  trial, 
was,  by  reason  of  interest,  incompetent,  the  genuineness  of  the  instrument  may 
be  established  by  proof  of  the  handwriting  of  the  obligor.^®  Ordinarily,  it  will 
be  sufficient  to  prove  the  handwriting  of  one  witness  *®  where,  in  case  there  are 
other  signatures,  the  absence  of  all  the  signers  ih  explained  to  the  satisfaction 


10.  Edwards  v.  Perry,  supra. 

11.  Mobile,  etc.,  R.  Co.  v.  Hawkins,  supra; 
McMinn  v.  Whelan.  27  Cal.  300  (1865) :  Val- 
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5  Cbamb.,  Ev.,  §  3527,  n.  11. 
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17  Me.  65  (1840).  Likewise  the  fact  that 
the  residence  of  the  witness  is  known.  Dun- 
bar y.  Mardeti,  13  N.  H.  311   (1842). 

14.  Clark  y.  Sanderson,  3  Binn.  (Pa.)  192, 
5  Am.  Dele.  368   (1810). 

15.  Groyer  y.  Coffee,  19  Fla.  61  (1882); 
Silyerman  y.  Blake,  17  Wis.  213   (1863).. 
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Homer  y.  Wallis,  11  Mass.  308  (1814)  ;  Da|i- 
bar  y.  Marden,  supra;  Borst  y.  Empie.  5  N. 
Y.  33  ( 1851 )  ;  Clark  y.  Boyd,  2  Ohio  56 
( 1825) ;  Merck  v.  Merck,  89  S.  C.  347,  71  S.  E. 
969  (1911) ;  5  Chamb.,  Ey.,  §  3528,  n.  1. 

17.  Kelsey  y.  Hammer,  18  Conn.  311 
( 1847)  ;  Gelott  y.  Goodspeed,  8  Gush.  (Mass.) 
411    (1851). 

18.  Packard  y.  Dunsmore,  11  Cush.  (Mass.) 
282  (1853)  ;  Mackrell  y.  Wolfe,  104  Pa.  421 
(1883).  Incompetency  of  such  a  character 
arising  subsequent  to  the  date  of  execution 
will  effect  no  change  in  the  mode  of  proof. 
Keefer  y.  Zimmerman,  22  Md.  274  (1864); 
Tinnin  y.  Price,  31  Miss.  422  (1856);  5 
Chamb.,  Ey.,  §  3528,  n.  4. 

18.  McVicker  y.  Conkle,  supra:  Gelott  y. 
Goodspeed.  supra;  Borst  y.  Empie,  supra; 
Clark  y.  Boyd,'«upro;  Sanborn  v.  Cole,  63  Vt. 
590,  22  Atl.  716  (1891);  5  Chamb.,  Ey.,  § 
3529,  n.  3. 
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of  the  court.  Upon  the  introduction  of  such  proof  the  genuineness  of  the  in- 
strument is  prima  facie  established.*^ 

Signature  of  Maker, —  There  is  some  authority  for  the  view  that  proof  of 
the  signature  of  the  party  by  whom  the  writing  was  executed  will  also  be  re- 
quired,*^ in  addition  to  proof  of  the  signature  of  the  subscribing  witness.  This 
is  not,  however,  the  general  rule,  it  ordinarily  being  sufficient  to  prove  the  sig- 
nature of  one  witness.**  Should  such  teartimony  not  be  sufficiently  satisfactory 
and  the  court  require  that  some  additional  proof  shall  be  adduted,  it  may  be 
necessary  to  prove  the  handwriting  of  the  party  executing  the  instrument.** 
Such  other  proof,  generally  of  the  handwriting  of  the  obligor,  will  also  be  re- 
quired to  establish  the  execution  of  the'  writing  where  there  is  no  evidence  to 
prove  the  signature  of  the  attesting  witness.^* 

Where  Attesting  Witness  Unavailable, —  Upon  the  question  of  whether, 
where  no  attesting  witness  is  available,  resort  may  be  had  to  proving  the  hand- 
writing of  the  maker,  without  adducing  any  evidence  tending  to  establish  the 
signature  of  an  attesting  witness,  there  is  much  conflict.**  In  many  jurisdic- 
tions the  rule  that  proof  must  first  be  made  of  the  handwriting  of  the  witness  is 
strictly  adhered  to  and  no  evidence  tending  to  establish  that  of  the  maker  will 
be  received,  \unless  the  genuineness  of  the  witness's  signature  can  not  first  be 
satisfactorily  established.**  This  rule,  however,  has  not  received  the  universal 
approval  of  the  courts  and  the  reasons  underlying  it  have  been  questioned,  even 
in  some  jurisdictions  which  have  felt  bound  by  its  inflexibility.*''  In  other 
jurisdictions  the  rule  has  been  departed  from  to  allow  proof  of  the  makers  sig- 
nature, where  the  witness  has  used  a  mark  in  signing,  upon  the  theory  that 
there  is  nothing  distinctive  about  the  signature,  in  such  a  case,  to  warrant  proof 


80.  Servis  v.  Nelson,  14  N.  J.  Eq.  94  (1S61). 
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Ev.,  §  3530,  n.  1.  In  none  of  these  cUses, 
however,  does  it  appear  that  the  proof  of  the 
former's  signature  was  required  as  a  prerequi- 
site to  admission  of  the  writing  in  evidence. 

88.  See  note  14,  svpra. 

88.  Newsom  v.  Luster.  13  111.  175  (1851); 
Boswell  v.  First  Nat.  Bank,  supra;  5  C!hamb., 
Ev.,  §  3530,  n.  3. 

84.  McPherson  v.  Rathbone,  11  Wend.  (N. 
T.)  06   (1838);  Miller  ▼.  Ca;roiherB,  6  6erg. 


&  R.  (Pa.)  215  (1820) ;  5  CJhamb.,  Ev.,  §  3530, 
n.  4. 

85.  Boswell  v.  First  Nai.  Bank,  16  Wyo. 
161  (1907);  Clark  v.  Sanderson,  3  Binn. 
(Pa.)   192  (1810). 

86.  Gould  V.  Kely,  16  N.  H.  551  (1845); 
Jackson  v.  Waldron,  13  Wend.  (N.  Y.)  178 
(1834) ;  North  Penn  Iron  Co.  v.  International 
Lithoid  Co.,  217  Pa:  538,  66  Atl.  860  (1907) ; 
5  Chamb.,  Ev.,  §  3531,  n.  2.  This  ruling  is 
based  upon  the  theory  of  the  witness  being 
a  preappointed  or  preferred  one,  presumed  to 
be  conversant  with  the  facta  aurounding  the 
execution .  of  the  instrument,  and  that  his 
testimony  is  the  highest  and  best  evidence 
which  it  ia  possible  to  procure.  When  such 
witness  is  unavailable  ihen  proof  of  bis  sig- 
nature becomes  the  beat  and  resort  must  be 
had  thereto.  Clark  v.  Boyd,  2  Ohio  56 
(1825). 

87.  Nawaom  v.  Luster,  18  HI.  176  (1851). 
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of  handwriting.*^  Also  some  courts  have  pennitted  such  proof  where  the  in- 
strument was  one  to  which  no  attesting  witness  was  required.^^  In  still  other 
jurisdictions  the  rule  in  this  respect  is  openly  repudiated  and  where  the  witness 
is  unavailable  proof  is  allowed,  in  the  iirst  instance^  of  the  handwriting  of  the 
maker.  *^  .  . .  .  t 

Ancient  Documents. —  Anf  exception  to  the  rule  requiring  that  attested  writ- 
ings shall  be  proved  by  the  testimony  of  the  subscribing  witness  exists  in  the 
case  of  ancient  documents,  which,  as  stated  elsewhere,^  ^  are  regarded  as  prov- 
ing themselves,  in  so  far  as  their  execution  is  concerned,  since  the  witnesses  are 
presumed  to  be  dead. 

that  the  object  towards  which  the  proof  U 
directed  is  the  genuineness  of  such  signature 
and  that,  therefore,  this  being  the  primary 
inq^ir}'^;  evidence  tending  to  establish  the 
handwriting  of  the  maker  is  to  be  preferred 
to  that  tending  to  prove  the  signature  of  a 
witness.  In  the  former  case  the  evidence 
tends  directly  to  establish  the  validity  of  the 
instrument  by  proving  the  genuineness  of  the 
signature  of  the  maker,  while,  in  the  latter, 
this  fact  is  established  by  inference  only. 
Dismukes  v.  Musgrove,  7  Mart.  K.  S.  (La.) 
58  (1828). 
81.  See  Cliap.  57,  infra. 


I.  WaUs  v.  Kilburn,  7  Ga.  356  (1849); 
Carrier  v.  Hampton,  33  N.  C.  307  ( 1850) ; 
Gilliam  v.  Perkinson,  4  Rand.  (Va.)  325 
(1826). 

88.  Sherman  v.  Champlain  Transp.  Co., 
31  Vt.  162   (1858). 

80.  MoMinn  v.  Whelan,  27  Cal.  300  (1865) ; 
Jones  V.  Roberts,  65  Me.  273  (1876) :  Trus- 
tees of  Smith  Charities  v.  Connolly,  157  Mass. 
272,  31  N.  E.  1058  (1892)  ;  Chator  v.  Bruns- 
wick-Balke  Collender  Co..  71  Tex.  588,  10  S. 
W.  250  (1888) ;  5  Chamb.,  Ev.,  §  3531,  n.  7. 
In  these  cases  the  concluAion  is  based  upon 
the  view  that  the  signature  of  the  maker 
is  what  gives  the  instrument  its  legal  force. 


CHAPTER  LVn. 


ANCIENT  DOCUMENTS. 

Ancient  documents;  admissible  without  proof  of  execution,  1103. 
writings  within  rule;  copies,  1104. 
private  writings,  1105. 

deeds,  H06. 
public  documents,  1107. 

§  1103.  Ancient  Docnments;  Adminible  Withont  Proof  of  Execution.^ — The 

rule  that  a  writing  must  be  authenticated  as  genuine,  as  being  in  fact  that  which 
it  purports  to  be^  does  not  apply  in  the  case  of  ancient  documents,^  that  is  those 
which  are  thirty  years  of  age  or  over.  In  this  class  of  cases  a  presumption  in 
favor  of  the  genuineness  of  the  writing  arises  where  it  is  shown  to  have  been  in 
existence  for  the  period  designated,  is  free  from  suspicion  by  reason  of  altera- 
tion or  otherwise  and  comes  from  the  proper  custody.^  The  reasons  under- 
lying this  rule  are  the  difficulty,  if  not  impossibility,  after  such  a  period,  of 
procuring  witnesses  to  documents  which  are  of  that  age  or  of  proving  their 
handwriting  and,  in  the  case  of  deeds,  that  a  possession,  or  an  exercise  of  owner- 
ship thereimder,  is  calculated  to  give  authenticity  to  them.* 


1.  5  Chamberlayne,  Evidence,  §§  3533- 
3538. 

2.  Brannan  v.  Henry,  175  Ala.  454,  57  So. 
967  (1912) ;  Stevens  v.  Smoker.  84  Conn.  569, 
80  Atl.  788  (1911);  Stalford  v.  Goldring, 
197  111.  156,  64  N.  E.  395  (1902) ;  Whitman 
T.  Shaw,  166  Mass.  451,  44  N.  E  333  (1806)  ; 
Anderson  v.  Cole,  234  Mo.  1,  136  S.  W.  395 
(1910);  National  Commercial  Bank  v.  Gray, 
71  Hun  295,  24  N.  Y.  Supp.  997  (1893); 
Mineral  R.  &  M  Co  v.  Auten,  188  Pa.  568,  41 
Atl.  327  (1898);  Dickinson  v  Smith,  134 
Wis.  6,  114  N.  W.  133  (1907) ;  5  Chamb.,  Ev., 
§  3533,  n.  1. 

3.  Coleman  v.  Bruch,  132  App.  Div.  716, 
117  N.  Y.  Supp.  582  (1909).  In  some  in- 
stances a  document  not  even  that  old  has  been 
received.  Allison  v.  Little,  85  Ala.  512,  5 
So.  221  (1888)  ;  5  Chamb.,  Ev.,  §  3534,  n.  2. 
Wliere  all  the  parties  are  dead  a  commis- 
sioners' deed  may  be  received  in  evidence  to 
prove  the  facts  stated  in  it  where  the  deed  is 
over  forty  years  old.  McGinnis  v.  Caldwell, 
71  W.  Va.  375,  76  S.  E.  834,  43  L.  R.  A.  (N. 


S.)  630  (1912).  Where  a  deed  is  more  than 
thirty  years  old  and  the  possession  of  the 
locus  has  been  consistent  with  its  terms  the 
deed  proves  itself  on  the  theory  that  the  wit- 
nesses are  supposed  to  be  dead.  This  prin- 
ciple applies  to  an  executrix's  deed  and  it 
will  be  presumed  that  the  executrix  had  au- 
thority to  sign  the  deed  although  the  records 
to  prove  this  are  lost.  Wilson  v.  Snow.  228 
U.  S.  217,  57  L.  ed.  807,  33  Sup.  Ct.  Rep. 
487,  60  L.  R.  A.   (N.  S.)  604   (1913). 

In  an  ancient  deed  a  recital  of  heinhip  is 
sometimes  competent  when  followed  by  long 
possession  and  acquiescence,  which  shows  t 
recognition  of  such  heirship.  But  recitals  in 
a  deed  are  not  ordinarily  admitted  against  t 
stranger  and  so  a  recital  of  heirship  in  a  mod- 
em deed  is  not  to  be  admitted  in  a  title  suit 
between  strangers.  Dyer  v.  Marriott,  89  Kan. 
515,  131  Pac.  1186,  45  L.  R.  A.  (N.  &)  93 
(1913). 

4.  Wilson  T.  Betts,  4  Den.  (K.  T.)  201 
(1847) ;  Duncan  v.  Beard,  2  Nott  k  MeC.  (S. 
C.)  400  (1820).     Such  documents  are,  in  ooa- 
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Administrative  Requirements ;  Absence  of  Suspicion^ — An  instrument  of- 
fered in  evidence  as  an  ancient  document  must  be  free  from  suspicion  ®  or,  as 
it  has  been  expressed,  "  on  inspection,  it  must  exhibit  an  honest  face."  ®  If  it 
i8  apparent  that  the  instrument  is  a  forgery  it  will  be  rejected ;  ^  the  same  re- 
sult will  also  follow  in  the  case  of  any  material  alteration,^  a  most  frequent 
instance  of  which  is  in  respect  to  the  date"  in  order  to  bring  it  within  the 
ancient  document  rule.  The  alteration  alone  is  said  to  be  a  circumstance  tend- 
ing  to  show  fraud  J" 

Proof  of  Age. —  The  existence  of  the  document  for  the  period  of  time  neces- 
sary to  make  it  an  ancient*  document,  within  the  meaning  of  the  rule;  must  be 
established  to  the  satisfaction  of  the  presiding  judge.**  Direct  evidence  is  not 
essential ;  circumstantial  evidence  may  be  equally  satisfactory.**  The  date  of 
the  document  although  by  no  means  controlling,^*'^  is  a  factor  of  much  weight  to 
be  considered  as  bearing  upon  that  question.**  The  date  of  an  endorsement 
upon  the  instrument,  or  of  a  paper  attached  thereto,  may  also  be  considered  in 
this  connection.*' 


sequence  thereof,  regarded  as  proving  their 
own  execution,  that  is,  to  the  extent  of  dis- 
pensing with  proof  of  that  fact,  even  though 
an  attesting  witness  ma^  be  Itnown  to  be 
alive  at  the  time.  Shaw  v.  Pershing,  57  Mo. 
416  (1874)  ;  Jackson  v.  Christman,  4  Wend. 
(N.  Y.)  277  (1830);  5  Chamb.,  Kv.,  §  3535, 
n.  2.  In  this  class  of  cases  the  presumption 
arises  that,  after  thirty  years,  the  attesting 
witnesses  are  no  longer  alive,  McHeyuolds 
V.  Longenl)erger,  57  Pa.  St.  13  (1868)  ;  Lunn 
V.  Scarborough,  6  Tex.  Civ.  App.  15,  24  S. 
W.  846  (1894);  such  presumption  being 
adopted  as  a  rule  of  practical  convenience. 
Settle  V.  Allison,  8  Ga.  201,  52  Am.  Deo.  303 
(1850);  Winn  v.  Patterson,  9  Pet.  (U.  S.) 
663,  9  L.  ed.  266  (1835).  The  instrument 
offered  must  he  relevant.  King  v.  Watkins, 
98    Fed.   913    (1899). 

6.  Jordan  v.  McClure  Lumber  Co.,  170  Ala. 
289,  54  So.  415  (1911)  ;  West  v.  Houston  Oil 
Co.,  56  Tex.  Civ.  App.  341,  120  S.  W.  228 
(1909). 

6.  Hill  v.  Xi8bet.  .58  Oa.  586  (1877).  If 
it  does  not  fulfill  this  requirement,  further 
evidence  explaining  and  eliminatins:  all  sus- 
picious circumstances  will  be  required.  Wis- 
dom V.  Reeves,  1 10  Ala.  418,  18  So,  13  ( 1895)  ; 
Morgan  v.  Tutt,  52  Tex.  Civ.  App.  301.  113 
S.  W.  958   (1908). 

7.  Albright  v.  Jones.  106  Ga.  302,  31  S.  E. 
761  (1898);  Chamberlain  v.  Torrance,  14 
Grant  Oh.   (U.  C.)    181    (1868). 

8.  McConnell  v.  Slappey  134  Ga.  95,  67  S.  E. 


440  (1909)  ;  Herrick  r.  Malin,  22  Wend.  (N. 
Y.)  888  ^1839).  ;See,RidgeUy  v.  Joibnaon, 
11  Barb.  (X.  Y.)  627  (1851)  ;  5  Chamb.,  Ev., 
§  3536.  n.  5. 

9.  Wisdom  v.  Reeves,  •tipro. 

10/  Hill  v.  Nisbet,  &upra. 
.  11.  Whitman  v.  Heneberry,  73  111.  109 
( 1874)  ;  Clark  v.  Owens,  18  N.  Y.  434  (1858) ; 
Wright  V.  Hull,  83  Ohio  St.  385,  94  X.  E.  813 
(1911);  West  v.  Houston  Oil  Co.,  «ipra;  5* 
Chamb.,  Ev.,  §  3537,  n.  I.  The  age  at  the 
time  tlie  writing  is  offered  in  evidence,  com- 
puting  from  its  date,  determines  its  admissi- 
bility. Gardner  v.  Granniss,  57  Ga.  539 
(1876)  ;  Renter  v.  Stuckart.  181  III.  529,  54 
N.  E.  1014  (1899);  Wright  v.  Hull,  *upra; 
Ardoin  v.  Cobb  (Tex.  Civ.  App.  1911),  136 
S.  W.  271.  But  see  Jackson  v.  Blanshan,  3 
Johns.   (X.  Y.)   292,  3  Am.  Dec.  485   (1808). 

12.  Rentley  v.  McCall,  119  Ga.  530,  46  S. 
E.  «45  (1003  K  Thus  the  old,  worn  and  dis- 
colored appearance  of  the  writing  may  be  a 
circumstance  tending  to  establish  its  age. 
Enders  v.  Sternbergh,  1  Keyss  (X.  Y.)  264, 
33  How,  Pr.  464   (1864). 

13.  Whitman  v.  Heneberry,  supra;  Fairly 
v.  Fairly,  38  Miss.  280   (1859). 

14.  Enders  v.  Stembergh,  supra;  Weflfr  v. 
Houston  Oil  Co.,  supra. 

15.  Brigden  v.  Green,  80  Ga.  737,  7  S.  E. 
97  (1888)  ;  Fairly  v.  Fairly,  supra;  Holt  v, 
Maverick,  5  Tex.  Civ.  App.  650,  23  S.  W.  751 
(1893). 


§  1106  Ancient  Documents.  800 

ficient  to  authorize  the  admission  of  the  document  in  evidence,  where,  in  other 
respects,  it  satisfies  the  requirements  relating  to  ancient  documents.**  As 
against  an  adverse  claimant,  however,  who  has  been  and  is  in  possession  of  land^ 
an  instrument  offered  as  an  ancient  deed  has  been  rejected.*^ 

Effect  of  IrregularitieB  in  Execution  or  Recording, —  An  irregularity  in  the 
execution  of  a  writing  will  not,  necessarily,  be  a  sufficient  ground  for  its  rejec- 
tion,*^ unless  it  should  appear  that  it  was  of  such  a  character  as  to  defeat  the 
legal  effect  and  operation  of  the  instrument,**  in  which  case,  it  will  of  course  be 
rejected,  since  the  rule  does  not  operate  to  give  A'alidity  to  a  writing  invalid  on 
its  face.*®  A  similar  conclusion  has  been  reached  where  the  writing  is  not 
properly  entered  of  record,*®  or  is  not  recorded  as  required.^ 

§  1106.  [Ancient  Writings];  Private  Writings;  Beeds.^^ — One  of  the  most 
frequent  instance^  in  which  the  rule  is  applied  is  in  the  case  of  deeds  **  and 
other  instruments  affecting  title  to  or  interest  in  real  property.**  Where  a 
deed  is  shown  to  satisfy  the  requirements  of  the  rule  as  to  ancient  documents,  a 
recital  therein  may  be  received  in  evidence  as  proof  of  the  fact  stated,**  even 
in  a  proceeding  between  strangers ;  **  in  the  absence  of  some  statute  which 
may  be  controlling.** 

Executed  Under  a  Power, —  Where  a  deed,  which  has  apparently  been  exe- 
cuted by  one  under  a  power,  appears  to  have  been  executed  thirty  or  more  years 
prior  to  the  time  it  is  offered  in  evidence,  it  will  be  received  avS  an  ancient 
document,  without  proof  of  the  authority  under  which  it  was  executed ;  in  such 
a  case  the  existence  of  the  power  will  be  presumed.*^     Where,  however,  it  ap- 

44.  Stalford  v  Goldring,  197  111.  156,  64  Petitioner,  supra;  Anderson  v.  Cole,  234  Mo. 
N.  E.  395  11902).  1,  136  S    VV.  395   (1910);  Coleman  v.  Burcb, 

45.  Davidson  V.  Morrison,  86  Ky.  397,  9  Ky.  132  App.  Div.  716,  117  N.  Y.  Supp.  582 
L.  Rep.  629,  5  S.  W.  871,  9  Am.  St.  Rep.  295  (1909)  ;  Wilson  v.  Snow,  9upra;  6  Chamb., 
(1887).  Ev.,  §  3545,  n.  1. 

46.  McConnell  Bros.  v.  Slappey,  134  Ga.  58.  Jordan  v.  McClure  Lumber  Co.,  170  Ala. 
95,  67  S.  E.  440  (1909) ;  Bradley  v.  Lightcap,  289,  54  So.  416  (1911) ;  Boston  v.  Richard- 
201  111.  511,  66  N.  E.  546  (1903) ;  Hudson  v.  son,  105  Mass.  351  (1870) ;  Dodge  v.  Gallatin, 
Webber,  104  Me.  429,  72  Atl.  184  ( 1908)  ;  5  130  N.  Y.  117,  29  N.  E.  107  (1891)  ;  5  Chamb., 
Chamb.,  Ev.,  §  3544,  n.  1.  Ev.,  3545,  n.  2. 

47.  O'Xeil  V.  Tennessee  Coal,  I.  &  R.  Co.,  54.  Hathaway  v.  Evans,  113  Mass.  264 
140  Ala.  378,  37  So.  275  (1903).  (1873);   Russell  v.  Jackson,   22   Wend.   (X. 

48.  Id.;  Meegan  v.  Boyle,  19  How.  (U.  S.)  Y.)  277  (1839)  ;  Jackson  v.  Gunton,  26  Pifc. 
130,   15  L,  ed.  577    (1856).  Super.  Ct.  203  (1904)  :  5  Chamb.,  Ev.,  §  3545, 

48.  Jordan  v.  Cameron,  12  Ga.  267  (1852)  ;  n.  3. 
Jackson  v.  Laroway,  3  Johns.  Cas.    (X.  Y.)  55.  Deery  v.  Cray,  5  Wall.  (U.  S.)  795,  18 

283    (1803).  L.  ed.  653  (1866). 

50.  Broussard  v.  Guidry,  127  La.  708,  53  56.  Gwin  v.  Calegarls,  139  Cal.  384,  73 
So.  946  (1911);  Mackey  v.  Armstrong,  84  Pac.  851  (1903).  Deeds,  however,  from  those 
Tex.  159,  19  S.  W.  436  (1892)  ;  5  Chamb.,  Ev.,  who  are  found  to  have  neither  title  nor  pot- 
§  3544,  n.  5.  session  are  not  entitled  to  serious  eonsiderar 

51.  5  Chamberlayne,  Evidence,  §§  3545,  tion  in  support  of  a  claim  of  ownership. 
3546.  McMahon  v.  Stratford,  83  Conn.  386,  76  Atl. 

52^  SloBB-Sheffield  Steel  &  I.  Co.  v.  Lollar,      983  (1910). 
aupro;  Stalford  v.  Goldring,  supra;  Buttrick  57.  Reuter  v.  Stuckart,  181  III.  529  (1899); 
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pears  that  the  power  was  exercised  in  pursuance  of  a  decree  of  court,*'^  or  that 
the  writing  conferring  the  power  was  one  which  was  entered  of  record,^®  the 
rule  then  seems  to  be  that  some  evidence  showing  the  existence  of  the  power 
will  be  required.  But  where  it  appears  that  the  record  has  been  lost  or  de- 
stroyed and  proof  thereof  cannot  i)e  made,  the  existence  of  the  power  may  then 
be  presumed.*"  And  in  case  of  ijiere  formalities,  preliminary  to  a  sale  by  one 
acting  under  authority  of  law,  it  is  presumed  that  the  things  necessary  to  be 
done  were  in  fact  done.*"'* 

§  1107.  [Ancient  Documents] ;  Public  Documentft.^^ —  The  rule  permitting  the 
introduction  of  ancient  documents  has,  in  some  cases,  been  applied  to  public 
documents  and  writings.'*^  The  general  principle,  however,  controlling  the 
admission  of  such  instruments,  regardless  of  their  date,  is  as  stated  elsewhere, 
that  they  are  made  by  accredited  public  oificials,  in  the  performance  of  their 
public  duties,  aud  that  they  are  produced  from  the  proper  official  custody. 

Goodhue  v.  Cameron,  142  App.  Div.  470,  127  (1866)  •  Pendleton  v.  Shaw,  18  Tex.  Civ.  App. 

X.   Y.   Supp.    120    (1911);    Wilson  v.   Snow,  439,  44  S.  W.  1002  (18»8);  5  Chamb.,  Ev.,  { 

228  U.  S.  217,  33  S.  Ct.  217,  52  L,  ed.  807  354«,  n.  5. 

(1913) ;  6  Chamb.,  Ev.,  §  3546,  n.  1.  02.  5  Chomberlayne,  Evidence,  §  3547. 

58.  Fell    V.    Young,    63    111.    106    (1872);  68.  Enfield  v.  Ellington,  67  Conn.  459,  34 
Green  v.  Blake.  10  Me.  16  (18.33).  Atl.  818  (1890)  :  Pells  v.  WebquiHh,  129  MasB. 

59.  Tolman   v.   Emerson,   4   Pick.    (Mass:)  469  <1»80);  Sanger  v.  Merritt.  120  N.  Y.  109, 
156  (1827).  24  N.  E.  386   <1890);   BeH  v.  Brewtter.  44 

80.  Oiddinps  v.  Day,  84  T^x.  605,  19  F.  W.      Ohio  St.  690,  10  N.  E.  679  (1887) ;  5  Chamb., 
682    (1892).  E.V.,  I  3547,  «.  1. 

81.  Wihkley    v.    Kaime,    32    N.    H.    268 


CHAPTER  LVm. 

PAROL  EVIDENCE  RULE. 

Parol  evidence  rule;  general  statement  of,  1108 
private  documents,  1109. 

exceptions;  colluterial  agreements;  instrument  incomplete,  1110. 
delivery  incomplete  or  conditional,  1111, 
duress  fraud  or  fravdulent  representations,  1112. 
illegality,  1113. 
incapacity,  1114. 
interpretation  and  explanation;  evidence  admissible  for  pur- 

^poses  o/,  1115. 
modification  or  rescission  subsequent  to  eweruiwn,  1116. 
mistake,  1117. 

parties;  identification  of,  1118. 
unauthorized  signing,  1119. 
public  records,  1120. 

§  1108.  Parol  Evidence  Eule;  deneral  Statement  of,^ — Pai-^1  evideuce  is  in- 
admissible to  vary,  alter,  control  or  contradict  the  terms  of  a  written  instru- 
ment, in  an  action  founded  upon  such  writing,  between  the  parties  or  privies 
thereto.^  This  is  what  is  known  as  the  parol  evidence  rule,  long  recognized 
and  applied  at  common  law,  and  one  which  has  proved  to  be  full  of  many  dif- 
ficulties in  its  application  by  the  courts.  Whether  it  is  a  rule  of  evidence  or 
one  of  the  substantive  law  has  been  the  subject  of  some  discussion.  Whatever 
may  have  been  the  intention  of  the  parties,  the  substantive  law  forbids,  subject 


1.  5  Chamberlayne,     Evidence,     §§     3548, 
3649. 

,  2.  Bryan  v.  Idaho  Quartz  Min.  Co.,  73  Cal. 
249,  14  Pa.  859  (1887) ;  Forsyth  Mfg.  Co.  v. 
Castlen,  112  Ga.  199,  37  S.  E.  485  (1900)- 
Chambers  v.  Prewitt,  172  HI.  615,  50  N.  E. 
145  (1898)  ;  Wentworth  v.  Manhattan  Market 
Co..  216  Mass.  374,  103  X.  E.  1105  (1914); 
Hapke  v.  Davidson,  180  Mich.  138,  146  N. 
W.  624  (1914);  Outcult  Advertising  Co.  v. 
Barnes,  176  Mo.  App.  307.  162  R.  W  631 
(1914);  Finck  v.  Bauer.  40  Misc.  218,  81 
N.  Y.  Supp.  625  (1903);  Tuttle  v.  Burgett. 
53  Ohio  St.  498,  42  N.  E.  427  (189.5)  :  Cam- 
ble  V.  Riley,  39  Okl  363,  135  Pac.  390  (1913) ; 
Fuller    V.    Law,    207    Pa.    101,    56    Atl.    333 


(1903);  Sigafus  v.  Porter.  84  Fed.  430,  2S 
C.  C.  A.  443  (1898) ;  Van  Winkle  v.  Crowell. 
146  U.  S.  42,  36  L.  ed.  880,  13  S.  Ct.  !« 
(1892)  ;  Bufy  v.  Murray,  24  Can.  R.  C.  77 
(1894);  5  Chamb.,  Ev.,  §  3548,  n.  1.  Parol 
qualifications  of  written  contracts.  See  note. 
Bender,  ed.,  l.>3  X.  V,  528. 

Notice  is  incidental  matter  not  coTered  by 
the  rule. —  Parol  evidence  of  the  mailin?  and 
contents  of  a  notice  sent  is  not  excluded  by 
the  parol  evidence  rule  where  the  notice  in  a 
mere  collateral  matter  and  not  the  subject 
matter  of  the  litigation.  HoUoman  v.  South- 
ern R  Co.  172  V.  C.  372,  90  S.  E.  292,  L.  R.  A. 
1917  C  416   (1916). 
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to  certain  exceptions  hereinafter  considered,  that  resort  may  be  had  to  any 
extrinsic  evidence,  in  order  to  ascertain  it.  The  instrument  is  regarded  as 
expressive  of  the  actual  agreement  or  intention  of  the  parties  and  as  controll- 
ing, when  the  question  of  their  intention  is  raised,^  This  general  rule  of  ex- 
clusion has  been  applied  by  the  courts  to  assignments,''  bills  of  sale,^  bonds,** 
compromises  J  contracts,**  contracts  of  sale,^  deeds,*^  leases,^*  letters  constituting 


3.  Barney  v.  Indiana  R.  Co.,  157  Ind.  228, 
61  N.  E.  194  (1901);  Congower  v.  Equitable 
Ant.  L.  &,  Endow.  Ass'n,  94  Iowa  499,  72 
X.  W.  416  (1895) :  Citizens  Bank  v.  Brigham, 
61  Kan.  727,  60  Pac.  754  (1000) :  McCabe  t. 
Swap.  14  Allen  (Mass.)  188  (1867);  Ameri- 
can Surety  Co.  v.  Thurber,  121  X.  Y  655,  23 
X.  E.  1129  (1890)  ;  5  Chamb.,  Ev.,  §  3548,  n. 
2. 

4.  Hardwick  v.  McClurg,  16  Colo.  App. 
354,  65  Pac.  405  ( 1901 )  ;  Enright  v.  Franklin 
Pub.  Co.,  24  Misc.  180,  52  X.  Y.  Supp.  704 
(1898);  Turner  v.  Utah  Title  Ins.  &  Trust 
Co.,  10  UUh  61.  37  Pac.  91  (1894) ;  o  Chamb., 
Ev.,  §  3548,  n.  1. 

5.  Geiser  Mfg.  Co.  v.  Davis,  110  Ark.  440, 
162  S.  W.  59  (1914):  Wheaton  Roller  Mill 
Co.  V.  Xoye  Mfg.  Co.,  66  :^!inn.  156,  68  X.  \V. 
854  (1896);  Watson  v.  Boode,  30  Neb.  264, 
46  X.  VV.  491  (1890) ;  Kinney  v,  McBride^fiS 
App.  Div.  92.  84  X.  Y.  Supp.  958  (1903); 
McQuaid  v.  Ross,  77  Wis.  470,  46  X.  W.  ^2 
(1890):  5  Chamb.,  Ev.,  §  3548,  n.  1. 

6.  Vann  v.  Lunsford*  91  Ala.  576,  8  So. 
719  (1890)  ;  Whitney  v.  Slay  ton,  40  Me.  224 
(1855):  Worthington  v.  Bullitt,  6  Md.  172 
(1854)  ;  Speirs  Fish  Co.  v.  Bobbins,  182  Mass. 
128,  65  X.  E.  26  (1902)  :  Montana  Min.  Co. 
v.  St.  Louis  Min.  &  Mill.  Co.,  20  Mont.  394,  51. 
Pac.  824  (1898);  American  Surety  Co.  v. 
Thurber,  supra:  Frey  v.  Heydt,  116  Pa.  601, 
11  Atl.  535  (1887) ;  5  Chamb.,  Kv^  §  3548,  q. 
1. 

7.  Calhoun  v.  Lane.  30  La.  Ann.  594,  2  So. 
219  (1887):  McTague  v.  Finnegan,  54  X.  J. 
Eq.  454,  35  Atl.  542  (1896)  ;  Parker  v.  Mor- 
rill, 98  X.  C.  232.  3  S.  E.  511  (1887) ;  Bonsack 
Mach.  Co.  V.  Woodrum,  88  Va.  512,  13  S.  E. 
994   (1891) :  5  Chamb.,  Ev.,  §  3648,  n.  1. 

8.  Diamond  v.  Tay,  23  Cal.  App.  506.  138 
Pac-  933  (1914)  ;  Hildreth  v.  Hartford  M.  & 
R.  Tramway  Co.,  73  Conn.  631.  48  Atl.  963 
(1901);  Bank  of  Lavonia  v.  Bush,  140  Ga. 
594,  79  S  E.  459  (1913);  Zickert  v.  Times 
Square  Automobile  Co.,  181  111.  App.  676 
11914) ;  Corbin  v.  Milward,  158  Ky.  .308,  164 
S.  W.  974  (1914) ;  Williams  ▼.  New  York  Life 


Ins.  Co.,  122  Md.  141,  89  Atl.  97  (1914); 
Ennis  v.  Wright,  217  Mass.  40.  104  X.  E. 
430  (1914):  Axe  v.  Tolbert,  179  Mich.  556, 
146  X.  W.  418  (1914)  ;  Allen  v.  Oneida.  210 
X.  Y.  496,  104  X.  E.  920  (1914)  ;  Miller  Bros, 
v.  McCall  Co..  37  Okl  634,  133  Pac.  183 
(1913);  Pollock  v.  Cohen,  32  Ohio  St.  514 
(1877)  :  5  Chamb.,  Ev.,  §  3548,  n.  1. 

9.  Xeal  V.  Flint,  88  Me.  72,  33  Atl.  669 
( 1895) :  Dean  v.  Washburn  &  Morn  Mfg.  Co., 
177  Mass.  137,  68  X.  E.  162  (1900);  Well- 
man  V.  O'Connor-Martin  Co.,  178  Mich.  682, 
146  X.  W.  289  (1914):  Coats  v.  Bacon;  77 
Miss.  320,  27  So.  621  (1899) ;  LiHis  v.  Mertz, 
89  App.  DiT.  289,  85  N.  Y.  Supp.  800  (1903)  ; 
Monncit  v.  Monnett,  46  Ohio  30,  17  X.  E.  659 
(1888)  :  Coman  v.  WunderHch,  122  Wis.  138, 
99  X.  W.  612  (1004>i  Stickney  v.  Huglies, 
12  Wyo.  397.  75  Pac  945  (1903) ;  6  Chamb., 
Ev..  §  3548,  n.  1. 

10.  Poage  V.  Rollins  ft^  Sons,  24  Cold.  App. 
537,  135  Pac;  990  (1913) ;  Gam  v.  Cordrey,  4 
Pennew.  (Del.)  143.  53  Atl.  334  (1902); 
Drew  v.  Wiswall,  183  Mass.  554,  67  X.  E.  666 
(1903) ;  Pascal  v.  Slavin,  144  X.  Y.  Supp.  364 
(1913) :  Patterson  v.  Lamson,  45  Ohio  St.  77, 
12  X.  K.  531  (1887);  Miller  v.  Miller,  17 
Or.  423,  21  Pac.  038  (1889) ;  Clark  v.  Gr^- 
ory,  87  Tex.  189,  27  S.  W.  66  (1894) ;  In  re 
Perkins  Estate,  65  Vt.  313,  26  Atl.  637 
(1893):  Martmyef  v,  Evefly.  73  W.  Va.  88, 
79  S.  £.  1093  (1913) ;  5  Chamb.,  Ev.,  §  3548, 
n.  1. 

11.  Tietjen  v.  Snead.  3  Ariz.  195,  24  Pac. 
324  (1890);  University  Club  v.  Deakin,  182 
111.  App.  484  (1914) :  Walker  Ice  Co.  v.  Amer- 
ican Steel  A  Wire  Co.,  186  Mass.  463,  70  X. 
E.  937  (1904) :  Berlins  Engine  Co.  v.  Eastern 
Forge  Co.,  73  X.  H.  92.  69  Atl.  382  (1904) ; 
Eqnitable  Life  Assur.  Soov  of  U.  S.  v.  Sebum, 
40  Misc;  657,  83  X.  Y.  Supp.  161  (1903); 
Howard  v.  Thomas,  12  Ohio  St.  201  (1861); 
Williams  V.  Ladew.  171  PA.  369.  33  Atl.  329 
(1895) ;  Richmond  Ice  Co.  r.  Crystal  loe  Co., 
103  Va.  465,  49  S.  E.  660  (1005);  6  Chamb., 
Ev.,  §  3548,  n.  L 
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a  contract," .  mortgages/^  partnership  agreements, ^^  releases,**^  subscriptioud 
for  corporate  stock,^**  suretyship,  etc.^^  It  has  been  construed  by  the  United 
States  Supreme  Court  as  being  in  force  in  Porto  Kico  and  has  been  held  tu 
apply  to  a  mortgage  executed  there  in  1885.^* 

§  1109.  Private  Documents. i" —  It  is  upon  the  theory  of  a  merger  in  the 
writing  of  all  previous  negotiations  and  that  the  parties  have  embodied  theieiii 
their  tinal  and  complete  agreement,  that  the  rule  is  foimded.^**  The  writing, 
subject  to  certain  exceptions  hereinafter  considered,  becomes  conclusive  upon 
thenu  To  permit  the  reception  of  parol  evidence  would,  in  the  intendment  of 
law,  defeat  the  very  object  to  be  accomplished  by  reducing  the  agreement  to  a 
written  form.^^ 

Not  Gonclusiue  Agahist  Strangers. —  If  an  agreement  contains  something 
not  intended,  or  omits  some  terms  which  should  have  been  ifiserted,  the  parties 
thereto  and  their  pfivies  are,  nevertheless,  bound  thereby.  The  rule,  however, 
does  not  extend  further  in  its  operation  so  as  to  include  strangors  to  the  agree- 


12.  Davis  V.  FideUty  Fire  Co.,  208  111.  375, 
70  X.  E.  359  (1904)  ;  Cook  v.  Shearman,  103 
Mass.  21  (1869);  Northwestern  Fuel  Co.  v. 
Bruna,  1  X.  D.  137,  45  N.  W.  699  (1890) ;  6 
Chamb.,  Ev.,  §  3548,  n.  1. 

IS.  Patterson  v.  Taylor,  15  Fla.  336 
(1875);  Souibhwick  ▼.  Hapgood,  10  Cush. 
(Mass.)  119  (1852);  Gage  v.  Phillips,  21 
Ney.  150,  26  Pac.  60,  37  Am.  St.  Rep.  404 
(1891);  Bowery  Bank  v  Hart,  77  App.  Div. 
121,  79  N.  Y.  Supp.  46  (1902)  ;  In  re  Schihl, 
179  Pa.  308,  36  Atl.  181  (1897)  :  Goon  Gan 
v.  Richardson,  16  Wash.  373,  47  Pac.  762 
(1897) ;  5  Chamb.,  Ev.,  §  3548,  n.  1. 

14.  Michigan  Sav.  Bank  v.  Butler,  98  Mich. 
381y  57  X.  W.  25a  (1893);  Spingam  r. 
Rosenfeld,  4  Misc.  523,  24  X.  Y.  Supp.  733 
(1893);  Gearing  v.  Carroll,  151  Pa.  79,  24 
Atl.  1045  (1892)  ;  5  Chamb.,  Ev.,  §  3548,  n.  1. 

15.  Clark  v.  Mallory,  185  111.  227,  56  X.  E. 
1099  (1900);  Radigan  ▼.  Johnson,  174  Mass. 
68,  54  X.  E.  358  (1899)  ;  Moore  v.  Missouri, 
etc./  R.  Co.,  30  Tex.  Civ.  App.  266,  69  S.  W. 
997   (1902) ;  5  Chamb.,  Ev.,  §  3548,  n.  1. 

16.  Atchison,  etc.,  R.  Co.  v.  Tniskett,  67 
Kan.  26,  72  Pac.  562  (1903);  Hatirahan  v. 
Xational  Bldg.,  etc.,  Ass'n,  66  X.  J.  L.  80,  48 
Atl.  517  ( 1901 )  ;  Davis  v.  Shafer.  50  Fed. 
764  (1892) ;  6  Chamb.,  Ev.,  §  .3548.  ri.  I. 

17.  Indiana  Bicycle  Co  v.  Tuttle,  74  Conn. 
489,  51  Atl.  538  (liK)2)  ;  McKee  v.  Needles, 
123  Iowa  196,  98  X.  W.  618  ( 1904)  ;  Burns  v. 
Limerick,  178  Mo.  App.  145.  165  S  W.  1166 
(1914) ;  Sherman  v.  Pedrick,  35  App.  Div.  15, 
54  N.  Y.  Supp.  467  (1898) ;  Deming  v.  Board 


of  Trustees,  etc.,  31  Ohio  St.  41  (1876):  Di 
lurio  V.  Di  Brasio,  21  R.  I.  20.<,  42  Atl.  1144 
( 1899) ;  Traders  Nat.  Bank  v.  Washington 
Water  Power  Co.,  22  Wash.  467,  61  Pac.  152 
(1900)  ;  5  Chamb..  Ev.,  §  3548,  n.  1. 

18.  Veve  v.  Sachez,  220   U.   S.  234,  33  S. 
a.  36,  69  L.  ed.  673  (1912). 

19.  5  Chamberlaytle,    Evidence,    §§    3549- 
3552. 

80.  Channel  Commercial  Co.  v.  Hourihan, 
20  Cal.  App.  647,  129  Pac.  947  (1913)  ;  Tellu- 
ride  Power  Transmission  Co.  v.  Crane  Co.. 
208  111.  218,  70  X.  E.  319  (1904)  ;  TjamK  v. 
Provident  Sa%'.  L.  Assur.  Soc,  185  Mo.  466, 
84  S.  W.  51  (1904)  :  Bradley  &  Co.  v.  Basta, 
71  Xeb.  169,  98  X.  W.  697  (1904):  Van 
Syckel  v.  Dalryihple,  32  X.  J.  Eq.  233  <  1880) ; 
King  v.  Hudson  River  Realty  Co.,  210  X.  Y. 
467,  104  X.  E.  026  (1914):  Ripy  &  Son  v 
Art  Wall  Paper  Mills,  41  Okl.  20,  1.36  Pac 
(1080):  Cressy  v.  International  Harvester 
Co.,  206  Fed.  29,  124  C.  C.  A.  163  (1913): 
5  Chamb.,  Ev.,  §  3549,  n.  1. 

21.  Bass  Dry  OowU  Co.  v.  Granite  City 
Mfg.  Co.,  113  Ga.  1142.  39  S.  E.  471  (lOOP: 
Henry  School  Tp.  v.  Meredith.  32  Ind.  .Vpp 
607.  70  X.  1^.  393  (1903):  Morton  v.  Clark. 
181  Mas.s.  134,  63  X.  E.  409  (1902)  :  Rough  v. 
Bfeitung,  117  Mich.  48.  75  X.  W.  147  (1898) ; 
Uihlein  v.  Matthews;  172  X.  V.'  154.  64  X.  E. 
792  (1902):  Tuttle  v.  Blirgett.  53  Ohio  St 
498.  42  X.  E.  427  (1895)  :  Harris  v.  Sharp 
less,  15  Pa.  Super.  Ct.  643  (1001)  :  Vo^  r. 
Shienbeck,  122  Wis.  491,  100  X.  W.  820 
(1904) ;  5  Chamb.,  £r.,  §  3549,  n.  2. 
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ment.^^  In  their  case  thd  parol  evidence  rule  does  not  apply,  but  they  will  be 
permitted  to  go  outside  of  the  writing  and  show  the  exact  transaction. 

Consideration;  When  Evidence  Admissible  to  Show. —  Parties  are  not  ordi- 
narily concluded  by  the  consideration  stated  in  a  written  instrument  but  will 
be  permitted  to  show  what  in  fact  was  the  true  consideration.^^  It  frequently 
occurs,  more  often  in  assignments,  contracts  of  sale  and  deeds,  that  the  actual 
consideration  is  not  given,  but  the  instrument  recites  merely  the  payment  of 
some  nominal  sum.  In  iueh  case  a  recital  of  payment  is.^regarded  as  merely 
in  the  nature  of  a  receipt  which,  like  other  receipts,  is  not  subject  to  the  opera- 
tion of  the  parol  evidence  rule.  In  all  such  cases  the  actual  consideration 
may*  be  shown.  Where,  however,  the  statement  of  the  consideration  does  not 
consist  of  a  mere  recital  of  something  paid  or  to  be  paid,  but  sets  forth  mutual 
obligations  in  detail,  which  in  fact  constitute  the  terms  of  a  contract,  the  ex- 
clusion of  extrinsic  evidence  tending  to  vary  or  contradict  it  is  justified.^** 

Receipts. —  A  receipt,  in  so  far  as  it  does  not  amount  to  a  contract  and  is 
not  an  embodiment  of  any  agreement  between  the  parties,  but  is  simply  an 
acknowledgment  of  pajment,  is  regarded  as  merely  a  prima  facie  admission 
and  as  not  within  the  meaning  of  the  parol  evidence  rule.^**     Xor  is  the  situa- 


23.  Knudson  v.  Wacker  &  Birk  Brewing  & 
Malting  Co.,  182  111.  App.  296  (1914);  Wil- 
liams V.  National  Cash  Register  Co.,  157  Ky. 
836,  164  S.  W.  112  (1914);  Walker  Ice  Co. 
V.  American  Steel  &,  Wire  Co.,  supra;  Pfeifer 
V.  National  Live  Stove  Ins.  Co.,  62  Minn.  536, 
64  N.  W.  1018  (1895)  ;  Barro  v.  Saitta,  145 
N.  Y.  Supp.  849  (1914)  :  Folinsbee  v.  Sawyer, 
157  N.  Y.  196,  51  N.  E.  994  ( 1898) ;  Clapp  v. 
Banking  Co.,  50  v^^hio  St.  528,  35  N.  E.  308 
(1893);  Selser's  Estate,  141  Pa.  529,  21  Atl. 
777  (1891);  Watson  v.  Heda  Min.  Co..  79 
Wash.  383,  140  Pac.  317  (1914);  5  Chamb., 
Ev.,  §  3550,  n.   1. 

Bale  not  applicable  to  third  parties. —  Pa- 
rol evidence  may  be  used  to  show  that  a  bill 
of  sale  was  given  to  the  vendee  simply  to  hold 
as  agent  where  the  property  is  attached  by  a 
third  party  on  a  claim  against  the  apparent 
vendee.  The  parol  evidence  rule  does  not  ap- 
ply to  third  parties.  Ransom  v.  Wickstrom, 
84  Wash.  419,  146  Pac.  1041,  L.  R.  A.  1916 
A  588  and  note  (191.->). 

23.  Seacord  v.  Seacord,  160  til.  App.  328 
(1912);  Waba.sh  R.  Co.  v.  Grate.  53  Tnd. 
App.  583,  102  N.  E.  155  (1913)  ;  Rhoenhair  v. 
Merrill,  161  Iowa  384,  U.")  X.  W.  919  (1914)  ; 
Hill  v.  Whidden,  l.>8  Mass.  267,  33  N.  E.  526 
(1893)  ;  Kriling  v.  Cramer,  152  Mo.  App.  431. 
133  S.  W.  655  (1911)  ;  Franklin  State  Bank 
V.  Chaney,  94  Neb.  1,  142  N.  W.  537  (1913) ; 


Loftus  V.  Benjamin^  122  N.  Y.  Supp.  275 
(1910)  ;  Hodges  v.  Wilson,  165  N.  C.  32.3,  81 
S.  E.  340  (1914) ;  Press  Pub.  Co.  v.  Reading 
News  Agency,  44  Pa.  Super.  Ct.  428  (1911) ; 
Martin  v.  Hall,  115  Va.  358,  79  S.  E.  320 
(1913);  5  Chamb.,  Ev.,  §  3.551,  n.  1.  Oral 
evidence  is  admissible  to  show  the  actual  con- 
sideration for  a  deed  even  though  the  effect 
may  be  to  convert  the  instrument  from  one  of 
bargain  and  sale  to  one  of  pure  gift.  Harman 
V.  Fisher,  90  Neb.  688,  1.34  N.  W.  246,  39 
L.  R.  A.  (N.  S.)  157  (1912).  Parol  to  show 
consideration  for  a  written  instrument.  See 
note,  Bender,  ed.,  26  N.  Y.  378.  Propriety  of 
parol  evidence  as  to  consideration,  sealed  and 
unsealed  instruments.  See  note.  Bender,  ed., 
70  N.  Y.  63. 

«4.  Wilford  v.  Bliss,  174  111.  App.  28 
(1913);  Wabash  R.  Co.  v.  Grate,  supra; 
Dodge  V.  Cutrer,  100  Miss.  647,  58  So.  208 
(1912);  Gill  V.  Ruggles,  97  S.  C.  278,  81 
S.  E.  519  ( 1914)  ;  6  Chamb.,  Ev.,  §  ,3551.  n.  2. 

25.  Bray  v.  Arnold,  14  Ga.  App.  221,  80 
S.  E.  669  (1914);  Barthwell  v.  Hermanson, 
1.58  Towa  .329.  138  N.  W.  1108  (1913)  ;  Huf- 
facher's  Ex'r  v.  Michigan  Mut.  L.  Ins.  Co., 
1,54  Ky.  .56.  156  S.  W.  1038  (1013);  Mac- 
Donald  v.  Dana,  1.54  Mas«.  152.  27  N.  E.  993 
(1891)  :  Paddock  v.  Hatch,  160  Mich.  05.  1.34 
N.  W.  990  (1012)  :  Manse  v.  Hossington.  205 
N.  Y.  33,  98  N.  E.  203  ( 1912)  ;  Komp  v.  Ray- 
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tion  altered  by  the  fact  that  it  purports  to  be  in  full  of  all  demands.^  A  re- 
ceipt may,  however^  be  in  the  nature  of  a  contract,  in  which  case,  the  rule  of 
exclusion  intervenes  and  forbids,  the  same  as  in  other  contractual  writings,  the 
admission  of  any  extrinsic  evidence  which  tends  to  contradict  or  vary  it*' 
Thus,  where  two  persons  close  an  accord  and  satisfaction,  by  a  contractual  re- 
ceipt in  writing,^**  parol  evidence  will  not  be  received  which  tends  to  have  this 
effect. 

§  1110.  Exceptions;  Collateral  Agreements;  Instrument  Incomplete.^^ — Evi- 
dence of  a  prior  or  contemporaneous  parol  agreement  or  understanding  is  fre- 
quently received,  where  it  is  consistent  with  the  writing  in  question  and  it  is 
apparent  that  the  instrument  was  not  intended  as  a  complete  embodiment  of  the 
undertaking.^**     If  it  was  the  intention  of  the  parties  that  only  a  part  of  the 


mond,  175  N.  Y.  102,  67  N.  E.  113  (1903); 
Seeman  v.  Ohio  Coal  Min.  Co.,  22  Ohio  Cir. 
Ct.  311  (1901);  Spittall  v.  Allee,  65  Pa. 
Super.  Ct.  636  (1914) ;  Gregory  v.  Huslander, 
227  Pa.  607,  76  Atl.  422  (1910);  Seeger  v. 
Manitowoc  Steam  Works,  120  Wis.  11,  97  X. 
W.  486   (1903)  J  5  Chamh.,  Ev.,  §  3552,  n.  1. 

26.  Walrath  v.  Norton,  10  111.  437  (1878) ; 
Clark  V.  Marbourg,  33  Kan.  471,  6  Pac.  548 
(1885);  Carpenter  v.  Jamison,  75  Mo.  285 
(1882);  Meislahn  v.  Irving  Nat.  Bank,  62 
App.  Div.  231,  70  N.  Y.  Supp.  988  (1901); 
Tr^mby  v.  Andress,  175  Pa.  6,  34  Atl.  347 
(1896);  Fire  Ins.  Ass'n  v.  Wickham,  141  U. 
S.  564,  9  L.  ed.  860,  9  S.  Ct.  113  (1891)  ;  5 
(  hamb.,  Ev.,  §  .3552,  n.  2. 

27.  Loeb  v.  Flannery,  148  111.  App.  471 
(1909)  ;  Stevens  v.  Wiley,  165  Mass.  402,  23 
N.  E.  177  (1896);  Slonia  nv.  National  Exp. 
Co.,  134  Mich.  16,  95  N.  W.  999  (1890); 
Meyer  v.  Lathrop,  73  N.  Y.  315  (1878)  :  See- 
man v.  Ohio  Coal  Min.  Co.,  supra;  Milos  v. 
Covacevich,  40  Or.  239,  66  Pac.  914  (1901); 
Wood  v.  Donahue,  94  Pa.  128  (1880);  5 
Chamb..  Ev.,  §  3552,  n.  3. 

28.  Richtman  v.  Watson,  150  Wis.  385,  136 
N.  W.  797    (1912). 

29.  5  Chamberlayne,  Evidence,  §§  3553, 
3554. 

30.  Webber  v.  Smith,  24  Cal.  App.  51,  140 
Pac.  37  (1914) ;  Carter  v.  Griffin,  114  Ga.  321, 
40  S.  E.  290  (1901);  Henry  School  Tp.  v. 
Meredith,  supra;  Sutton  v.  Weber,  127  Iowa 
361.  101  N.  W.  775  (1904) ;  Ayer  v.  Bell  Mfg. 
Co..  147  Mass.  46,  16  N.  E.  754  (1888) :  Gould 
v.  Boston  Excelsior  Co.,  91  Me.  214.  39  Atl. 
554,  64  Am.  St.  Rep.  221  (1898):  Chamber- 
lain V.  Lesley,  39  Fla.  452,  22  So.  736  ( 1897) ; 
Davis  V.  Tandy,  107  Mo.  App.  437,  81  S.  W. 


457  (1904);  Rochester  Folding  Box  Co.  v. 
Browne,  55  App.  Div.  444,  66  N.  Y.  Supp. 
867  (1900),.ard  179  N.  Y.  .542,  71  N.  E. 
1139  (1904);  Alexander  v.  Righter,  240  Pa. 
22,  87  Atl.  427  (1913);  Seattle  Transfer  & 
Taxicab  Co.  v.  Kinney,  74  Wash.  179,  132 
Pac.  1013  (1913)  :  Rymer  v.  South  Penn  Oil 
Co.,  54  W.  Va.  5)0,  46  S.  E.  659  (1904)  ;  5 
Chamb.,  Ev.,  §  3^53,  n.  1.  See  note.  Bender, 
ed.,  163  N.  Y.  312.  Even  where  the  deed  is 
silent  as  to  the  acreage  and  price  per  acre 
this  may  lie  shown  by  parol  evidence.  Caugh- 
ron  v.  Stinesprinjr,  132  Tenn.  636,  179  S.  W. 
152,  L.  R.  A.  1916  C  403    (1915). 

When  contract  complete. —  Where  an  order 
for  machinery  haa  every  essential  of  a  con- 
tract,—  parties,  c>msideration,  time  subject- 
matter,  and  mutual  assent  parol  evidence  is 
not  admissible  to  show  that  it  is  a  mere  skele- 
ton. Fairbanks  Steam  Shovel  Co.  v.  Holt,  79 
Wash.  361,  140  Pac.  394,  L.  R.  A.  1915  B  477 
(1914).  Acting  under  a  letter  containing  an 
offer  to  perform  service  is  a  sufficient  accept- 
ance of  the  contract  \o  make  parol  evidence 
of  it  inadmissible.  Manufacturers'  &  Mer- 
chants' Inspection  Bureau  v.  Everwear  Hos- 
iery Co.,  152  Wis.  73,  138  N.  W.  624,  42  L. 
R.  A.  (N.  S.)  847  (1912).  Where  the  parties 
make  an  oral  contract  and  one  party  makes  a 
written  memorandum  of  his  understanding  of 
it  this  does  not  reduce  the  contract  to  writing 
as  far  as  he  is  concerned  so  that  he  cannot 
testify  concerning  it  where  this  version  of  the 
contract  is  never  accepted.  Shubert  v.  Rosen- 
berger,  123  C.  C.  A.  266,  204  Fed.  934,  45  L. 
R.  A.   (N.  S.)    1062   (1913). 

Collateral  agreement. —  A  written  agree- 
ment for  sale  of  a  dentist's  business  can  be 
supplemented  by  evidence  of  an  oral  agree- 
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terms  should  be  embraced  in  the  writing,  then  the  instrument  is  not  one  which 
is  brought  within  the  protection  of  the  nile*^  and,  consequently,  evidence  of 
the  remainder  of  the  agreement,  consistent  with  the  part  which  has  been  re- 
duced to  writing,  is  in  no  way  a  contradiction,  varying  or  altering  of  the  in- 
strument. Evidence  to  supplement  the  writing  and  show  the  entire  agree- 
ment will  be  received,  even  though  the  evidence  may  be  in  reference  to  a  dif- 
ferent 3ubject  than  that  contained  in  the  writing,'*  unless  the  omission  is  one 
which  will  be  supplied  by  law,  in  which  case,  parol  evidence  has  been  re- 
jected.^' Similarly,  in  the  case  of  an  agreement  which  is  expressed  in  two  or 
more  writings,  evidence  will  be  received  to  connect  them,  for  the  purpose  of 
showing  the  completed  and  full  undertaking.^^  In  all  cases,  however,  where 
such  evidence  is  offered,  the  court  will  receive  in  evidence  only  such  terms  as 
are  consistent  with  the  writing,**  and  where  it  satisfactorily  appears  that  the 
iustrimnent  was  not  intended  as  a  complete  expression  of  the  agreement.'^^ 
Thus,  evidence  has  been  rejected  when  offered  for  the  purpose  of  showing, 
where  an  instrument  was  valid  and  enforceable  upon  its  face,  that  there  was 
an  agreement  that  it  should  become  void  on  the  happening  of  a  certain  event.^^ 
To  permit  such  evidence  would  render  written  instruments,  relied  upon  as 
the  embodiment  of  the  undertaking  entered  into,  as  of  little  value. 


ment  that  the  seller  should  not  practice  in 
that  town  for  five  years  as  this  is  a  distinct 
agreement.  Locke  v.  Murdoch,  20  N.  M. 
522,  151  Pac.  298,  L.  R.  A  1917  B  267  (1915). 
Contemporaneous  oral  contracts  and  written 
contracts.  See  note,  Bender,  ed.,  172  N.  Y. 
292,  304. 

81.  WaHhbum-Crosby  Milling  Co.  v.  Brown, 
66  Ind.  App.  104.  104  N.  E.  997  (1914); 
Geblwr  v.  Western  Xat.  Bank,  53  Pa.  Super. 
<t.  153  (1913);  Wilwrn  v.  Scarboro,  163  X. 
C.  3S0,  79  8.  E.  811  (1913) ;  see  also  cases  in 
la9t  precedin<r  note- 

32.  Durkin  v.  Coblei^'h,  156  Mass.  108, 
30  X.  E.  474,  32  Am.  St  Rep.  436,  17  L.  R.  A. 
270  (1892);  Church  of  Holy  Communion  v. 
Paterwm  E\tent»ion  R.  Co.,  63  X.  J  L.  470. 
43  Atl.  696  ( 1809) ;  Johnson  v.  Kindred  State 
Bank,  12  X.  D.  330,  96  X.  W.  688  (1903)  ?  5 
Chamb.,  Ev.,  §  3553,  n.  3. 

33.  Driver  v  Ford.  •♦O  HI.  595  ( 1878)  :  War* 
ren  v.  Wheeler,  h  Mete  (Mass.)  97  (1844)  ; 
Blake  Mfg.  ( o.  v  Jaeger,  «1  Mo  App.  239 
(1809)  r  Boehm  v  Lies.  60  X.  Y.  Super.  Ct. 
436,  18  X  Y  Supp.  577  (1892);  5  Chamb., 
Ev.,  §  3^53,  n.  6 

34.  O'Reilly  v.  Burns.  14  Colo.  7,  22  Pac. 
1090  riS90)  :  Hunt  v  Frost.  4  Cueh.  (Ma«8.) 
54  (IS49)  :  Hanford  v.  Rogers,  11  Barb.  iX. 
Y.)    18    (1851);    White  v.   Brocaw,   14  Ohio 


St.  339  (1863);  vSt.  Louis,  etc.,  R.  Co.  r. 
Beidler,  46  Ark.  17  (1885);  5  Chamb.,  Ev., 
§  3653,  n.  5. 

36.  Halliday  v.  Mulligan,  113  111  App.  177 
(1908);  Van  Fossan  v.  Oibbs,  91  Kan.  866. 
139  Pac.  174  ( 1914) ;  Kelly  v.  Thompson,  176 
Mass.  427.  56  X.  E.  713  (1900):  Jenkins  v. 
Springfield  Reduction  &  Chem.  Co.,  169  Mo. 
App.  534,  154  S.  W.  8.32  (1913);  Rochester 
Folding  Box  Co  v.  Browne,  supra;  Seitz  v. 
Brewers*  Refrig.  Mach.  Co.,  141  U.  S.  510, 
36  L.  ed.  837,  12  S.  Ct.  46  (1891)  ;  5  Chamb., 
Ev.,  I  3663,  n.  6. 

86.  Forsyth  Mfg.  Co.  v.  Castlen,  112  Ga. 

199,  .37  S.  E.  485  (1888);  Hand  v.  Ryan 
Drug   Co.,    63   Minn.    539,    65    X.    W.    1081 

(1896):  Case  v.  Phoenix  Bridge  Co.,  134  X. 
Y.  78.  31  N.  E.  254  (1892)  ;  5  Chamb.,  Ev.,  § 
3653,  n.  7. 

87.  Prouty  v.  Adams,  141  Cal.  304.  74  Pac. 
846  (1903):  Ryan  v.  Cooke,  172  111.  302,  SO 
X.  E:  213  (1898);  McCormick  Harv.  Mach. 
Co.  v.  Market,  107  Iowa  340,  78  N.  W.  33 
(1899)';  Torpey  V.  T.lx),  184  Mass.  307,  68 
X  E.  223  (1903);  Pratt- Whitney  fco.  v. 
American  Pneumatic  Tool  Co..  50  App.  Div'. 
369,  63  X.  Y.  Supp.  1062  (1900)  ;  Chute  Co. 
v.  Latta,  123  Minn.  69,  142  X.  Vi.  1048 
(1913)  ;  5  Chamb.  Ev.,  §  3553,  n.  8. 

Deed  may  be  shows  to  be  a  mortgage. — ^^By 
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§  1111.  Delivery  Incomplete  or  Conditional.^® —  It  is  not  a  violation  of  the 
parol  evidence  rule  to  admit  evidence  showing  that  the  instrument  never  had 
any  binding  force  owing  to  a  want  of  final  delivery,'®  as  where  it  was  deliv- 
ered to  become  binding  upon  the  happening  of  some  future  event,  or  was  de- 
livered in  escrow. ^*^  For  this  purpose,  the  admission  of  evidence  will  not  be 
restricted  to  such  agreements  as  may  have  been  made  at  the  time  of  delivery^ 
but  evidence  of  prior  conversations  may  be  received.^  ^  Proof  of  the  fact  that 
there  was  never  a  complete  and  final  delivery  of  the  instrmuent  is  an  establish- 
ment of  the  fact  that  the  writing,  though  ostensibly  binding,  was  never  l^ally 
of  any  force  or  eflFect."*^  In  case,  however,  of  the  delivery  of  a  deed  to  the 
grantee  either  by  the  grantor  or  by  another  with  his  knowledge  and  approval, 


the  vast  preponderance  of  authority  a  deed 
absolute  on  its  face  may  be  shown  to  be  a 
mortgage  by  parol  testimony.  This  principle 
has  been  advanced  by  slow  degrees  and  halt- 
ing steps.  In  some  of  the  earlier  cases  it 
was  said  to  be  necessary  to  allege  that  the 
right  of  redemption  was  omitted  by  fraud  or 
mistake.  But  this  position  was  found  to  un- 
duly shackle  a  principle- necessary  to  be  main- 
tained that  fraud  might  not  prevail  or  confi- 
dence be  deceived  and  betrayed.  Uobbs  v. 
Rowland.  136  Ky.  197,  123  S.  W.  1185,  L. 
K.  A.  1916  B  1  (1909).  But  the  evidence 
must  be  clear  and  convincing.  Johnaon  v. 
National  Bank  of  Commerce,  65  Wash.  ^61, 
118  Pac.  21»  L.  R.  A.  1916  B  4  ( 1911).  Right 
to  show  deed  absolute  was  intended  as  a  mort- 
gage.    See  note.   Bender,  ed.,  46  N.  V.  605. 

Trust. —  Parol  evidence  is  inadmissible  to 
show  that  a  deed  absolute  on  its  face  to  a 
church  was  really  given  in  trust  for  a  certain 
purpose.  Lafayette  Street  Church  v.  Norton, 
202  N.  Y.  379.  95  N.  E.  819,  39  L.  R.  A.  (N. 
S. )  906  (1911).  An  absolute  conveyance  may 
not  be  held  to  have  been  in  trust.  See  note, 
Bender,  ed.,  8  N.  Y.  415. 

88.  5  Chamber  lay  ne,  Evidence,  §  3554. 

39.  Gray  v.  Blackwood,  112  Ark.  332,  165 
S.  W.  958  (1914)  ;  Norman  v.  McCarthy,  56 
Colo.  290,  138  Pac.  28  (1914). 

40.  Osby  v.  Reynolds,  260  111.  576,  103  N.  E. 
556  ( 1914 ) ;  Cedar  Rapids  Nat.  Bank  v.  Carl- 
son, 156  Iowa  343,  136  N.  W.  659  (1912); 
Bartholomew  v.  Fell.  92  Kan.  64,  139  Pac. 
1016  (1914) ;  Elastic  Tip  Co.  v.  Graham,  185 
Mass.  597,  71  N.  E.  117  (1904);  MendenhaU 
V.  Ulrich,  94  Minn.  100,  101  N.  W.  1057 
(1905);  Niblock  v.  Sprague,  200  N.  Y.  390, 
93  N.  E.  1105  (1911);  Brown  ▼.  Willis,  13 
Ohio  26  (1844) ;  Gamble  ▼.  Riley,  39  Okl.  363, 
135  Pac.  390  (1913);  Burke  v.  Dulaney,  153 


U.  8.  228,  14  S.  Ct.  816,  38  L.  ed.  608  (1894) : 
5  Chamb.,  Ev.,  §  3.1.54,  n.  2.     It  is  competent 
to  fthow  that  a  written  order  for  goods  was 
given   on   an   oral  condition   that   the  goods 
were    to    be   sent    within    a    certain    period. 
Bowser  v.  Fountain,  128  Minn.   198,   150  N. 
\V.   795,   L.   R.   A.    1916   B   1036    (1915).     A 
subscription  contract  which  contains  a  con- 
dition precedent  may  be  shown  to  be  subject 
to  another  condition  that  it  shall  not  go  into 
elfect  until  the  plaintifl  should  procure  other 
subscribers  who  should  do  certain  things  as  it 
may  always  be  shown  that  a  contract  has  not 
become  effective.     Rutherford  v.  Holbert,  42 
Okla.  735,  142  Pac.  1099,  L.  R.  A.  1915  B  221 
( 1914 ) .     Parol  evidence  is  admissible  to  show 
that  a  written  instrument  was  not  signed  or 
delivered   as   a   concluded   contract   bat   was 
delivered  to  be  held  pending  the  happening 
of  a  contingency  or  the  performance  of  some 
condition  and  that  subsequently  such  condi- 
tion was  not  performed  and  therefore  that 
the  written  instrument  did  not  actually  be- 
come   effective     as     a    completed    contract. 
American  Sales  Book  Co.  v.   VVhitaker,   100 
Ark.  360,  140  S.  \V.  132,  37  L.  R.  A    (N   S.) 
91    (1911). 

Sham. —  Parol  evidence  is  competent  to 
show  that  a  written  contract  is  only  a  mere 
sham  signed  for  its  effect  on  a  third  party 
and  was  never  intended  by  the  signers  to  be 
(^rative.  This  evidence  does  not  vary  the 
writing  but  is  offered  to  show  a  collateral 
circumstance  which  would  control  its  opera- 
tion. Coffman  v.  Mbione,  98  Neb.  819,  154 
N.  W.  726,  L.  R.  A.  1917  B  268   (1916). 

41.  Wilson     V.     Powers,     131     Mass.    539 
(1881) :  5  Chamb.,  Ev.,  §  3554,  n.  3. 

43.  Sweet  v.  Stevens,  7  R.  I.  376  (1863); 
5  Chamb.,  Ev.,  §  3554,  n.  4. 
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the  delivery  is  regarded  as  absolute  and  no  extrinsic  evidence  will  be  received 
to  show  that  it  was  in  any  way  qualified  or  conditional.^^  So,  where  a  party 
executes  and  delivers  an  instrument,  such  as  a  note  for  instance,  and  receives 
a  valuable  consideration  therefor,  he  will  not  be  permitted  to  shown  an  agree- 
ment to  the  effect  that  payment  should  never  be  enforced  or  demanded/'* 

§  1112.  Duress;  Fraud  or  I!raudulent  Eepresentations.-^'* — Parol  evidence  of 
the  facts  and  circumstances  attending  the  execution  of  an  instrument  is  prop- 
erly admissible  where  it  is  alleged,  by  a  party  thereto,  that  he  signed  it  under 
duress.''**  Such  evidence  is  not  a  violation  of  the  parol  evidence  rule.  Where 
one  of  the  parties  has,  by  any  fraud  or  misrepresentation  on  his  part,  induced 
another  to  enter  into  an  agreement,  the  innocent  party  is  not  conehided  by  the 
language  used  but  will  be  permitted  to  introduce  extrinsic  evidence  of  any 
prior  or  contemporaneous  negotiations,  acts  or  the  like/"  tending  to  show  the 


48.  Moury  v.  Heney,  86  Cal.  471,  25  Pac. 
17  (1890) ,:  Omaha  &  Grant  Sm.  &  R.  Co.  v. 
Taber,  13  Colo.  41,  21  Pac.  925  (1889)  ;  Chi- 
cago Pressed  Steel  Co.  v.  Clark,  87  III.  App. 
658  ( 1899)  ;  Rathbun  v.  Rathbun,  6  Barb.  (N. 
Y.)  98  (1849)  ;  Bj-ars  v.  Byars,  11  Tex.  Civ. 
App.  566,  32  a  W.  926  (1896):  5  Chamb., 
Ew,  §  3554,  i|.  5.  In  an  action  of  covenant  on 
a  warranty  in  a  deed  parol  evidence  is  not  ad- 
missible to  prove  that  at  the  time  the  deed 
was  delivered  the  grantee  agreed  to  take  sub- 
ject to  an  outstanding  lease,  Mandler.  v. 
Starks,  35  Okla.  809,  131  Pac.  912,  L.  R.  A. 
1916  E  213  (1913),  or  to  pay  outstanding  as- 
aeaaments;  Williams  v.  Johnson,  177  Mich. 
600,  143  N.  W.  627,  L.  R.  A.  1916  E  217 
(1913);  Hardage  v.  Durrett,  110  Ark.  63, 
160  S.  W.  883m  L.  R.  A.  1916  E  211  (1913) ; 
as  such  evidence  would  contradict  the  deed 
itself. 

'  44.  Western  Carolina  Bank  v.  Moore,  138 
N.  C.  529,  51  S.  C.  79  (1905).  The  de- 
fence is  incompetent  that  a  note  was  to  be 
paid  only  on  a  contingency  even  in  an  action 
by  the  payee.  Colvin  v.  Goff,  82  Or.  314,  161 
Pac.  668,  L.  R.  A.  1917  C  300  (1916).  Evi- 
dence  may  be  offered  of  a  contemporaneous 
parol  agreement  entered  into  at  the  time  cer- 
tain rent  notes  were  signed  that  they  were  to 
be  binding  only  so  long  as  possession  con- 
tinued. This  shows  a  separate  parol  agree- 
ment which  was  to  be  a  part  of  the  contract. 
Martin  v  Mask,  158  N.  C.  436,  74  S.  E.  343, 
41  L.  R.  A.  (N.  S.)  641   (1912). 

45.  5  Chamberlayne,     Evidence,     §§     3555, 
3666. 

46.  Hick  v.  Thompson,  90  Cal.  289,  27  Pac. 


208  (1891);  Linkswiler  v.  Hoffman,  109  La. 
948,  34  So.  34  (1903);  Mills,  v.  Young,  23 
Wend.  (X.  Y.)  314  (1840);  Heeter  v.  Glas- 
gow, 79  Pa.  79  (1875);  5  Chamb.,  Ev.,  § 
3555,  n.    1. 

47.  Swayne  v.  Felici,  84  Conn.  147,  79  Atl. 
62  (1911);  Prtllister  v.  Camenisch,  21  Colo. 
App.  79,  121  Pac.  958  (1912)  ;  Briggs  v.  Rey- 
nolds, 176  111.  App.  420  (1013);  Moore  v. 
Harmon,  142  Ind.  5.35,  41  X.  E.  599  «  1895)  ; 
Doyleatown  Agricultural  Co.  v.  Brackett, 
Shaw  &  Lunt  Co.,  109  Me.  301,  84  Atl.  146 
(1912);  Trambly  v.  Ricard,  130  MaRR.  259 
(1881);  Blanehard  v.  Kidgeway.  179  Mioh. 
491,  146  X.  W.  i:W  (1914)  ;  State  v.  Cass,  52 
X.  J.  L.  77,  18  Atl.  972  (1889):  Mayer  v. 
Dean,  115  X.  Y.  5.16,  22  X.  E.  261,  5  I..  R.  A. 
540  (1889) ;  Fairlianks  v.  8impHon  (Tex.  Civ. 
App.)  28  S.  W.  128  (1894);  5  (  hamb.,  Ev., 
§  3556,  n.  1.  Application  of  rule  stated  in 
text  to. 

Contracts:  Jones  v.  Grieve,  15  Cal.  App. 
561,  115  Pac.  333  (1911);  Provident  Sav.  L. 
Assur.  Soc.  V.  Shearer,  151  Ky.  298,  151  8. 
W.  938  (1912);  Meland  v.  Youngberg,  124 
Minn.  446,  145  X.  W.  167  (1914); 
State  V.  Lovan,  245  Mo.  516,  151  S.  W.  141 
(1912)  ;  Mayer  v.  Dean,  supra;  Atherholt  v. 
Hughes,  209  Pa.  156,  58  Atl.  269  (1904); 
Tevis  V.  Ryan,  233  U.  S.  273,  34  S.  Ct.  481,  58 
L.  ed.  957  (1914)  ;  5  Chamb.,  Ev.,  §  3556,  n. 
1. 

Deeds:  McCormick  v.  Smith,  127  Ind.  230, 
26  X.  E.  825  (1890);  Eckler  v.  Alden,  125 
Mich.  215,  84  X.  W.  141  (1900)  ;  Van  Alstyne 
V.  Smith,  82  Hun  382,  31  X.  Y.  Supp.  277 
(189*4) ;  Cutler  v.  Roanoke,  R.  &  L.  Co.,  128 
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exercise  of  fraud  or  misrepresentation  by  the  other  party,  in  the  procuring  of 
his  signature  to  the  writing.  Such  evidence,  although  it  may  contradict  the 
terms  of  the  instrument,  is  in  all  cases  admissible  and  will  be  received,  not  only 
as  a  defense  to  an  action  on  the  undertaking,  but  in  a  proceeding  where  the 
active  aid  of  the  tribunal  is  invoked.*® 

§  1113.  Illegality. —  Instruments  executed  for  an  illegal  object  will  not  be 
enforced  by  legal  tribunals.  The  law  recognizes  no  rights,  as  created  by  such 
writings,  and  will,  in  all  cases,  permit  proof  of  their  illegality. ^'^  Evidence  of 
any  prior  conversations,  negotiations  or  the  like  will  be  received  for  the  purpose 
of  establishing  such  fact  and  its  admission  in  no  manner  can  be  regarded  as 
infringing  upon  the  parol  evidence  rule,  Thus  where  it  is  asserted  that  the 
agreement  is  tainted  with  usury  evidence  is  admitted  tending  to  show  its  in- 
validity on  this  ground.*^  But  evidence  will  not  be  received  of  a  parol  con- 
temporaneous usurious  agreement,  where  the  usury  is  not  contained  in  the 
writing  itself.**  Nor  will  a  stranger  to  the  writing  be  permitted  to  avoid  it 
on  this  ground.*^ 

§  1114.  Incapacfty. —  It  is  essential  to  the  validity  of  an  instrument  that  a 
person,  by  whom  it  is  executed,  shall  be  possessed  of  the  requisite  legal  capacity, 
otherwise  the  courts  will  not  enforce  it  against  him.  Therefore  it  may  always 
be  shown,  in  a  proceeding  to  enforce  a  writing,  that  the  defendant  was  in- 
capacitated at  the  time  he  signed  it.^^  Thus,  in  the  case  of  a  writing  executed 
by  a  woman,  it  may  be  shown  that  she  was,  owing  to  her  being  married  at  the 
time,  incapacitated  to  act  in  the  particular  matter.*^     Similarly,  a  party  has 


N.  C.  477,  39  S.  E.  30  (1901);  Cover  v. 
Mannaway,  115  Pa.  330,  8  Atl.  393  (1886)  ;  5 
Chamb.,  Ev.,  §  3556,  n.  1. 

48.  McLean  v.  Clark,  47  Ga.  24  (1872); 
Turner  v.  Turner,  44  Mo.  535  (1860);  Bar- 
nard  v.  Roane  Iron  Co.,  85  Tenn.  139,  2  S. 
W.  21  (1S86);  5  (liamb.,  Ev.,  §  3556,  n.  2. 
Ki^ht  to  prove  alteration  of  contract  "by 
parol.  See  note,  Bender,  ed.,  163  \.  Y.  312. 
The  same  rule  relative  to  admissibility  of 
parol  evidence  with  relation  to  written  con- 
tracts in  equity  as  at  law  except  in  case  of 
fraud.     See  note,  Bender,  ed..   12  N.  Y.  565. 

49.  Smith  v.  Crockett  Co..  85  Conn.  282,  82 
Atl.  569  (1912):  McNamara  v.  CfCorffia  Cot- 
ton  Co.,  10  Oa.  App.  669.  73  S.  E.  1092 
(1912);  Tyler  v.  Tyler,  126  111.  .525,  21  X. 
E.  616  (1888)  ;  Clemens  Electrical  Mfp.  Co.  v. 
Walton,  173  Mass.  286,  52  N.  E.  132,  53  X. 
E.  820  (1890)  ;  Wheeler  v.  Metropolitan  Stock 
Exch!.  72  N.  H.  31.5,  .56  Atl.  756  (1903); 
Martin  v.  Clarke,  8  R.  I.  .389,  5  Am.  Rep. 
686    (1866);    5   Chamb.,  Et.»  §  3557,  n.    1. 


Parol  evidence  is  always  a'dmissible  to  ahow 
that  a  contract  apparently  valid  on  its  face 
is  really  void  as  for  an  illegal  purpose.  Man- 
ufacturers* etc..  Bureau  v.  Everwear  Hosiery 
Co.,  152  Wis.  73,  138  N.  W.  624,  42  L.  R.  A. 
(X.  S.)   847    (1912). 

50.  Roe  V.  Kiser,  62  Ark.  92,  34  S.  W.  534 
(1896);  McOuire  v.  Campbell,  58  111.  App. 
188  (1894);  Lewis  r.  WillouKhby,  43  Minn. 
.307,  45  N.  W.  439  (1890) :  Mudjrett  v.  Goler. 
18  Hun  (X.  Y.)  302  (1879);  Jackson  v. 
Kirby.  37  Vt.  448  (1865)  ;  5  Chamb.,  Ev.,  § 
3557,  n.  2. 

51.  Allen  v.  Turnham,  83  Ala.  323,  3  So. 
854   (1887). 

52.  Reading  v.  Weston,  7  Conn.  409  (1829). 

53.  Leblanc  v.  Bouchereau,  16  La.  Ann.  11 
(1861). 

54.  Waters  V.  Pearson,  39  App.  D.  C.  10 
(1913):  Lackey  v.  Boruff,  152  Ind.  371.  53 
X.  E.  412  (1898) ;  Comings  v.  Tweedy,  114  Mo. 
454,  21  S.  W.  804  (1892)  ;  Linderman  v.  Far- 
qiiharson,  101  X.  Y.  494,  5  N.  E.  67   ( 1886) ; 
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been  permitted  to  show  his  infancy, ^^  or  that  he  was  mentally  incompetent,^® 
or  incapacitated  by  reason  of  intoxication/^  at  the  time  he  executed  the  writ- 
ing. Such  evidence  is  in  no  way  objectionable  to  the  parol  evidence  rule,  as  it 
simply  tends  to  show  that  the  writing  had  no  legal  inception. 

§  Ills.  Interpretation  and  Explanation;  Evidence  Admiitible  for  Parposes  Of. 
—  Parol  evidence  is  properly  admitted,  as  an  aid  in  the  interpretation  of  a 
writing  or  for  the  purpose  of  explanation.*"*  This  rule  has  been  applied  by 
the  courts  to  contracts,^*  contracts  of  sale,***  deeds,^^  letters  constituting  a 
contract,**  and  mortgages.**  If  the  intention  of  the  parties  is  obscure,  it  is 
the  duty  of  the  tribunal  to  receive  parol  evidence  tending  to  show  their  actual 
intention  in  the  execution  of  the  instrument,** 


Bradley  Fertilizer  Co.  v.  Caswell,  65  Vt.  231, 
26  Ail.  950  (1S93) ;  5  Chamb.,  £v.,  §  3558,  n. 
2. 

65.  Buzzell  v.  Bennett,  2  Cal.  101  (1852) ; 
Dee  Moines  Ins.  Co.  v.  Mclntire.  09  Iowa  50, 
68  N.  W.  565  (1896) ;  5  Chamb.,  £v.,  §  3558, 
D.  3. 

M.  Wiley  v.  Ewalt,  66  111.  26  (1872); 
Mitchell  V.  Kingmap,  5  Pick.  (Mass.)  431 
(1827)  :  Hosier  v.  Beard,  54  Ohio  St.  398,  43 
N.  E.  1040  (1896)  ;  5  Chamb.,  Ev.,  §  3558,  n. 
4. 

57.  Taylor  v.  Purcell,  60  Ark.  606,  31  S. 
W.  567  (1895);  Phelan  v.  Gardner,  43  Cal. 
306  (1872);  Burroughs  v.  Kichman,  13  X.  J. 
L.  233.  23  Am.  Dec.  717  (1832);  5  Chamb., 
£v.,  §  3558,  n.  5. 

58.  Tyssowski  v.  Smith  Co.,  23  ^App.  D.  C. 
403  (1911);  Alexander  v.  Capitol  Lumlier 
Co.,  181  Ind.  527,  105  N.  E.  46  (1914)  ;  White 
V.  Shippee,  216  Mass.  23,  102  N.  E.  948 
(1913);  Germain  v.  Central  Lumber  Co.,  116 
Mich.  245,  74  N.  W.  644  (1898);  Tilden  v. 
Tilden,  8  App    Div.  99,  40  N.  Y.  Supp.  403 

(1896)  ;  Masters  v.  Freeman,  17  Ohio  St.  323 
(1867) ;  Cohee  v.  Turner  &  Wiggins,  37  Okl. 
778,  132  Pac.  1082  (1913) ;  Easton  Power  Co. 
▼.  Sterlingworth  R.  S.  Co.,  22  Pa.  Super.  Ct. 
538  (1903) ;  Miller  v.  Spring  Garden  Ins.  Co., 
202  Fed.  442,  120  C.  C.  A.  .548  (1913); 
5  Chamb.,  Ev.,  §  3559,  n.  1. 

59.  Gould  V.  Magnolia  Metal  Co.,  207  111. 
172,  69  X.  E.  896  (1904) ;  Lennox  r.  Murphy, 
171  Mass.  370,  50  N.  E.  644  ( 1898)  ;  Allen  v. 
Armstrong,  58  App.  Div.  427.  68  X.  Y.  Supp. 
1079  (1901);  Proctor  v.  Snodgrass,  5  Ohio 
C.  C.  547  (1891):  Donthett  v.  Ft.  Pitt  Gas 
Co.,  202  Pa.  416,  51  All.  981  (1902);  Moore 
V,  Waco  Bldg.  Ass'n.  9  Tex.  Civ.  App.  404,  28 
6..W.  1093;  5  Chamb.,  Ev.,  |  3559,  n.  1. 


60.  Brown  v.  Doane,  87  Ga.  32,  12  S.  E.  179 
(1890)  ;  Coulter  Mfg.  Co.  v.  Dodge  Grocery 
Co.,  97  Iowa  616,  66  X.  W.  875  (1896); 
Laclede  Const.  Co.  v.  Moss  Tie  Co..  185  Mo. 
25,  84  S.  W.  76  ( 1904 )  ;  Emmett  v.  Penoyer, 
151  N.  Y.  564,  45  X.  E.  1041  (1896);  Ex- 
celsior  Wrapper  Co.  v.  Mes^inger,  116  Wis. 
549,  93  X.  W.  459  (1903)  ;  5  Chamb,  Ev.,  § 
3559,  n.  1. 

ei.  Mason  v.  Merrill,  129  111.  503,  21  N. 
E.  799  (1889);  Scapleri  v.  Bland,  187  Mass. 
73,  72  X.  E.  346  (1004)  ;  Freeman  v.  Moffitt, 
119  Mo.  280,  25  S.  W.  87  (1893)  ;  Perrior  v. 
Peck,  167  X.  Y.  582,  60  X.  E.  1118  ( 1901)  ;  5 
Cliamb.,  Ev.,  §  35.59,  n.  1. 

68.  Gould  v.  Magnolia  Metal  Co.,  supra; 
Butler  v.  Iron  Cliffs  Co.,  96  Mich.  70,  55  X. 
W.  670  (1893);  Barney  v.  For»)e8,  118  X.  Y. 
580,  23  X.  E.  890  (1890);  Foster  v.  Dicker- 
son,  64  Vt.  233,  24  Atl.  253  ( 1891 ) ;  5  Chamb., 
Ev.,  §  3559,  n.  1. 

68.  Wise  v.  Collins,  121  Cal.  147,  53  Pac. 
640  (1898)  ;  Finks  V.  Hathaway,  64  Mo.  App. 
186  (1895) ;  Eager  v.  Crawford,  76  X.  Y.  97 
(1879)  ;  5  Chamb.,  Ev.,  §  3559,  n.  1. 

64.  Ruiz  V.  Dow,  113  Cal.  490,  45  Pac. 
867  ( 1896) ;  Callender,  McAuslan  &  Troup  Co. 
V.  Flint,  187  Mass  104.  72  X.  E.  345  (1904)  ; 
Bowery  Bank  of  Xew  York  v.  Hart,  37  Misc. 
412.  75  X.  Y.  Supp.  781  (1902);  Thomas 
Mach.  Co.  V.  Voelker,  23  R.  I.  441,  50  Atl. 
838  ( 1901 )  ;  5  Chamb.,  Ev..  §  3559,  n.  2. 
Parol  evidence  to  aid  construction  of  written 
contract.  See  note.  Bender,  ed.,  193  X.  Y. 
379.  Acts,  circumstances  and  conversations 
are  admissible  on  construction  of  contract. 
See  note.  Bender,  ed.,  49  X.  Y.  391,  49  X.  Y. 
464.  Right  to  give  parol  evidence  on  con- 
struction of  written  contract.  See  note. 
Bender,  ed.,  47  X.  Y.  221.    Admissibility  of 
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What  Evidence  is  Admissible. —  In  all  cases  the  court  will  endeavor  to  ascer- 
tain, and  give  effect  to,  the  true  meaning  of  the  instrument  iand  evidence  of 
prior  negotiations  and  conversations  between  the  parties  may  be  received,'* 
their  purpose  in  executing  the  instrument  may  in  some  cases  be  shown  ^®  and 
resort  may  also  be  had  to  the  circumstances  surrounding  the  tranaaction,  that 
the  court. may  more  intelligently  construe  the  undertaking  and,  if  possible,  give 
it  effect  according  to  the  real  intention,  which  impelled  the  parties  to  its  execu- 
tion.*^ Thus  in  the  case  of  a  latent  ambiguity  the  court  will  receive  evidence 
of  this  character.*^*  In  all  cases,  however,  the  presiding  judge  will  be  guided 
by  the  principles  of  the  substantive  law.  which  decrees  that  the  instrument  is 
to  be  regarded  as  the  final  embodiment  of  the  agreement  of  the  parties  and  will 
be  careful  to  exclude  all  evidence  which,  offered  under  the  guise  of  an  aid  in 
the  interpretation  or  explanation  of  a  writing,  in  reality,  tends  to  contradict, 
vary  or  alter  an  instrument  which  is  clearly  expressed.**® 


parol  evidence  to  extend  writing.  See  note, 
Bender,  ed.,  1 14  N.  Y.  200.  Parol  evidence  to 
aid  or  vary  writing.  See  note,  Bender,  ed.,  98 
X.  Y.  290.  Admissibility  of  oral  evidence  to 
supply  or  vary  writing.  See  note,  Bender, 
ed.,  78  X.  Y.  85.  When  parol  evidence  is  per- 
missible even  though  contract  is  in  writing. 
See  note,  Bender,  ed.,  127  X.  Y.  144. 

Ambiguities. —  Parol  evidence  to  solve  am- 
biguity. See  note,  Bender,  ed.,  143  X.  Y. 
626.  Explaining  ambiguities  in  written  con- 
tract by  parol.  See  note.  Bender,  ed.,  144  N. 
Y.  424.* 

65.  Gould  v.  Magnolia  Metal  Co.,  supra; 
Proctor  V.  Hartigan,  139  Mass  554,  2  X.  E. 
99  (1885);  Xew  York  House  Wrecking  Co. 
V.  0*Rourke,  92  App.  Div.  217,  86  X.  Y  Supp. 
1116  (1904);  Colvin  v.  McCormick  Cotton 
Oil  Co.,  66  S.  C  61,  44  S.  E.  380  (1902)-;  5 
Chamb.,  Ev.,  §  :J560,  n.  1. 

66.  DrevfusR  v.  Union  Xat.  Bank,  164  111. 
83,  45  N.  E.  408  (1896)  :  Crosby  v.  Delaware 
&  IT.  Canal  Co..  128  X.  Y.  641,28  X.  E.  363 
(1891)  ;  First  Xat.  Bank  v.  Central  Chande- 
lier Co.,  17  Ohio  C.  C.  443  (1898)  ;  Sheaffer 
v.  Sensenig,  182  Pa  634,  .-^8  Atl.  473  (1807)  ; 
5  Chamb..  Ev.,  §  3560,  n.  2. 

67.  Hardwick  v.  "McClurg,  16  Colo.  App. 
354,  6.3  Pac.  405  (1901):  Gage  v.  Cameron, 
212  111.  146,  72  X.  E.  204  (1904)  :  Jenkins  v. 
Kirtley,  70  Kan.  801,  79  Pac.  671  (1905): 
Alvord  V.  Cook,  174  Mass.  120.  54  X.  E.  499 
(1899)  ;  Garvin  Mach.  Co  v.  Hammond  Type- 
writer Co.,  12  App.  Div.  294,  42  X.  Y.  Supp. 
564  (1896):  Masters  v.  Freeman,  supra; 
Douthett  v.  Ft.  Pitt  Gas  Co.,  supra;  5  Cliamb., 
Ev.,  §  3500,  n.  3.     Application  of  rule  stated 


in  text  to  deeds:  Baker  v.  Clark,  128  Gal.  181, 
60  Pac.  677  (1900)  ;  White  v,  Rice»  112  Mich. 
403,  70  X.  W.  1024  (1897);  Kinney  v. 
Hooker,  65  Vt.  333,  26  Atl.  690  (1892);  5 
Chamb.,  Ev.,  §  3560,  n.  3. 

68.  Tumlin  v.  Perry,  108  Ga.  520,  34  S.  E. 
171  (1899)  :  Thomas  v.  Troxel.  26  Ind.  App. 
322,  59  X.  E.  683  (1900)  ;  5  Chamb.,  Ev.,  § 
3660,  n.  4. 

68.  Eberhardt  v.  Federal  Ins.  Co.,  14  Ga. 
App.  340,  80  S.  E.  856  (1914);  Alvord  ▼. 
Cook,  supra  ;  State  v.  Board  of  Com'rs  of  Cass 
County,  60  Xeb.  566,  83  N.  W.  733  (1900); 
House  v  Walch,  144  X.  Y.  418,  39  X.  E.  327 
(1895);  Johnson  v.  Pierce,  16  Ohio  St.  472 
(1866)  :  King  v.  Xew  York  &  Cleveland  Gas 
Coal  Co,  204  Pa.  628.  54  Atl.  477  (1903); 
5  Chamb.,  Ev.,  §  3560,  n.  5.  The  scrivener  of 
a  will  cannot  be  permitted  to  testify  as  to 
the  testator's  instructions  or  as  to  what  he 
meant  or  what  he  himself  meant.  Xapier  v. 
Little,  137  Ga.  242,  73  S.  E.  3,  38  L.  R.  A. 
(X.  S.)  91  (1911).  Parol  evidence  is  ad- 
missible to  show  that  the  omission  of  a  child 
from  a  will  was  intentional,  under  a  statute 
providing  that  if  it  appears  that  the  omission 
was  not  intentional  such  child  shall  take  the 
statutory  share  of  a  child.  Re  Motz,  125 
Minn.  40,  145  X.  W.  623,  51  L.  H.  A.  (X.  S.) 
645  (1914).  Parole  evidence  may  be  used 
to  show  that  a  legacy  to  **  my  friend  Hichard 
H.  Simpson  '*  was  intended  for  his  associate 
Hamilton  Ross  Simpson  and  not  for  a  man 
named  Richard  H.  Simpson  who  was  not  a 
friend  of  the  testator  and  had  onlv  met  him 
once  in  twenty  years  and  then  merely  spoke 
to  him  as  they  passed  by.     Siegley  v.  Simp- 
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Uwge. —  Evidence  of  a. usage  in, the  ]^artieiilarJj)U8in6fi8ior  lodilliiy^lln  re- 
spect to  soiDie  matter,  conoerniog  whioh  the  writing  is  not  elear  or. is  sileat, 
may  be  received  to  show  the  actual  and  intended  meaning  of  the  instrument. ^^ 
The  evidence  may  be  of  a  general  and  recognized  custom  of  a  particular  trade 
or  business  or  of  a  particular  locality*^^  It  is  received  upon  the  assumption 
that,  where  parties  have  entered  into,  an  agreement,  any  usage  which  prevails 
in  the  trade,  concerning  which  the  undertaking  is  entered  into,  or  in  the 
locality  is  tacitly  assented  to,  as  a  part  of  the  contract,  and  that  the  document 
embraces  only  the  special  terms  agreed  upon  and  is  to  be  construed  in  refer* 
emoe  to  such  usage^  in  the  absence  of  an  expressed  intention  to  the  contrary. 
If,  howeyer,  such  a^  intention  is  expressed,  or  is  clearly  apparent,  from  the 
language  used,  such  evidence  will  be  rejected."^ 

Words  of  Doubtful  Meaning, —  Where  a  writing  contains  words  or  phrases 
which  are  ambiguous  or  of  doubtful  meaning,  or  are  used  in  a  technical  sense, 
and  which  the  court  is  unable  to  interpret  and  apply  in  the  particular  instance, 
resort  may  be  had  to  parol  evidence  of  custom^  usage  or  the  like,  so  that  the 
court  may  understand  the  sense  in  which  the  particular  word  or  words  were 
employed  and  properly  apply  them,  in  construing  the  writing. "^^  The  same 
rule  controls  here,  however,  as  elsewhere,  viz.,  that  the  court  will  limit  the 
admission  of  evidence  to  such  as  is  consistent  with  the  writing  and  will,  in  no 
case,  permit  the  introduction  of  extrinsic  evidence,  where  the  words  used  have 
a  clear  and  definite  meaning  and  are  susceptible  of  but  one  interpretation.^^ 

son,  73  Wash.  6«,  131  Pac   479.  47  L.  K.  A.  Cal.  161,  74  Pac.  700  (1903)  ;  Shaw  v.  Jacobs, 

(N.  S.)  514   (1913).     Parol  evidence  may  be  89  Iowa  713,  65  N.  W.  338   (1893)  :  Menage 

used  to  show  whether  the  words  "without  v.  Rosenthal.   175  Mass.  358,  56  N.  E.  579 

recourse  **  written  on  the  back  of  a  note  refer  (1900);    O'Donohue  v.    Leggett,    134   N.    Y. 

to  the  indorsement  just  above  it  or  to  that  40,  31  N.  K  269   (1892) ;  Needy  v.  Western 

just  below  it.    This  does  not  change  in  any  Maryland    R.    Co.,    22    Pa.    Super.    Ct,    489 

way  the  character  of  the  instrument.    Gool-  (1903);  5  Chamb.,  Ev.,  §  3561,  n.  3. 

rick  V.  Wallace,  154  Ky.  596,  157  S.  W   920,  78.  Morse  v.  Tochterman,  21  Cal.  App.  726, 

49  L.  R.  A.  (N.  S.)  789  (1913).    Admissibil-  132  Pac.   1055    (1913);   Kirby  Planing  Mill 

ity  of  parol  evidence  to  vary  written.     See  Co.  v.   Hughes,    11   Ga.   App.   645,  75   S.   E. 

note,  Bender,  ed.,  114  N.  Y.  190;  note,  Bender,  1059  (1912)  ;  Gale  v.  United  States  Brewing 

ed..  122  X.  Y.  87,  Co.,  181  111.  App.  381  (1914) ;  Todd  v.  Howell, 

70.  Leavitt  v.  Kennicott,  157  111.  235,  41  47  Ind.  App.  665,  95  N.  E.  279  (1911) ;  Lasar 
N  E.  737  (1895)  ;  Lane  v.  Union  Nat.  Bank,  Mfg.  Co.  v.  Pelligreen  Const.  A;  Inv.  Co.,  179 
3  Ind.  App.  299,  29  N.  E.  613  (1891);  De  Mo,  App.  447,  162  S.  W.  691  (1914)  ;  Keller 
Cernea  v.  Cornell,  3  Misc.  241,  22  N.  Y.  Supp.  v.  Webb,  125  Mass.  88,  28  Am.  Rep.  209 
941  (1893) ;  Hansbrough  v.  Neal,  94  Va.  722,  (1878) ;  McKee  y.  DeWitt,  12  App.  Div.  617, 
27  S.  E.  593  (1897)  ;  5  Chamb.,  Ev.,  §  8561,  n.  43  N.  Y.  Supp.  132  (1897) ;  Quarry  Co.  v. 
1.  Custom  of  enlarging  scope  of  certifica-  Clements,  38  Ohio  St.  .^^7,  43  Am.  Rep.  442 
tion  on  check  inadmissible.  See  note,  Bender,  (1883)  ;  William  M.  Roylance  Co.  v.  Desoalzi, 
ed.,  16  N.  Y.  390.  243  Pa.  180,  90  Atl.  55  (1914)  ;  M11lj»  P(mer 

71.  Wood  V.  Allen,  111  Iowa  97,  82  N.  W.  Co.  v.  Mohawk  Hydro-Electric  Co.,  155  App. 
461  (1900)  ;  Brown  V  Brown,  8  Mete.  Div.  869,  140  N.  Y.  Snpp.  655  (1913) ;  Berry 
(Masflv)  573  (1844)  ;  Stillman  v.  Burfeind,  21  v.  Williams  Oil  Co.,  156  Wis.  588,  146  N.  W. 
App.  Div    13,  47  N    Y.  Supp    280   (1897);  788  (1914);  5  Chamb.,  Ev..  §  3562.  n.  1. 

6  Chaiob.,  Ev.,  §  3561.  n.  2.  74.  Hildreth  v.  Hartford   M.  &   R.  Trans. 

7a.  Swift  V.  Occidental  Min.  &  P.  Co.,  141      Co.,  73  Cdfin.  631,  48  Atl.  963  ( 1901 ) ;  Davia 
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§  1116.  Kodillcation  or  Beioiisioii  Sul»equent  to  EzeeationJ^ —  The  rule  ex- 
cluding parol  evidence  to  oontradiet  or  vary  the  terms  of  a  writtai  instrument 
does  not  apply  to  what  may  be  don'  subsequent  to  the  execution  of  the  instru- 
ment. If  it  is  deemed  advisabM  to  alter,  or  modify  the  terms  or  to  rescind 
the  obligation,  such  course  may  be  pursued.  This  is  a  right  of  which  parties 
to  instruments  may  avail  themselves  and  evidence  showing  such  action  is  ad- 
missible,^*^ and  in  no  way  infringes  upon  the  parol  evidence  rule.  Thus  if, 
after  the  execution  of  a  writing  the  parties  reconsider  the  matter  and  decide 
that  they  will  rescind  the  agreement  into  which  they  have  entered,  evidence  of 
the  subsequent  agreement  may  properly  be  received.-^^  Similarly,  in  the  case 
of  a  subsequent  agreement  modifying  the  terms  of  a  previous  undertaking, 
evidence  is  admissible  to  show  in  what  particulars  and  to  what  extent  the  new 
agreement  modifies  or  alters  the  previous  one.^**  In  like  manner  it  may  be 
shown  that  performance  by  one  of  the  parties  of  some  of  the  terms  contained 
in  the  writing  has  been  waived  by  the  other,'*  and  for  this  purpose  evidence  of 
facts  and  circumstances  prior  to  and  contemporaneous  with  the  execution  of 
the  writing  have  been  received  in  connection  with  evidence  of  subsequent  actsL*** 
In  case,  however,  of  an  instrument  under  seal  ^^  or  contract,  agreement  or  other 
undertaking  which  the  law  requires  to  be  in  written  form,***^  evidence  of  any 
subsequent  parol  modification  or  rescission  of  the  instrument  has  been  held  to 
be  inadmissible. 


V.  Ball.  6  Cu8h.  (Mass.)  ;  Armstrong  v.  Lake 
Champlain  Granite  Co.,  147  X.  Y.  4ft5,  42 
N.  E.  186.  49  Am.  St.  Rep.  683  (1805); 
Thompson  v.  Pruden,  18  Ohio  Cir.  Ct.  886 
(1898);  O'Connor  v.  Camp  (Tex.  Civ.  App. 
1913),  158  S.  W.  203;  5  Chamb.,  Ev.,  §  3562, 
n.  2. 

75.  5  Chamberlayne,  Evidence.  §  3566. 

76.  Andrews  v.  Tucker,  127  Ala.  602,  29  So. 
34  (1900);  Hurlburt  v.  Dusenhery,  26  Colo. 
240,  57  Pac.  860  (1899);  Town  v.  Jepson, 
133  Mich.  673,  96  N.  W.  742  (1903) ;  Davis 
V.  Scovem,  130  Mo.  303,  32  S.  W.  986  (1895) ; 
Corse  IP.  Peck,  102  N.  Y.  513,  7  X.  E.  810 
(1886);  Holoway  v.  Frick,  149  Pa.  178,  24 
Atl.  201   (1892)  ;  5  Chamb.,  Ev.,  §  3566,  n.  1. 

77.  Toledo,  etc.,  R.  Co.  v.  Levy,  127  Tnd. 
168,  26  N.  E.  773  ( 1890 ) ;  Bryant  v.  Thesing, 
46  Neb,  244.  64  N.  W.  967  (1895)  ;  Midland 
Roofing  Mfg.  Co.  V.  Pickens,  96  S.  C.  286,  80 
S   E.  484   (1914) ;  Chamb.,  Ev.,  g  3566,  n.  2. 

78.  Starr  Piano  Co.  v.  Baker,  8  Ala.  App. 
449,  62  So.  549  (1913);  Thomas  v.  Barnes, 
156  Mass.  581,  31  N.  E.  683  (1892);  Law- 
rence V.  MUler,  86  N.  Y.  131  (1881);  Peck 
▼.  Beckwith,  10  Ohio  St.  498  (I860) ;  Putman 
Foundry  &  Madi.  Co.  v.  Canfield,  25  R.  T.  548. 
6C  AtL  1083  (1904) ;  Bannon  v.  Aultmsn  ft 


Co.,  80  Wis.  307,  49  N.  W.  967  ( 1891 )  ;  River- 
side Tp.  V.  Stewart,  211  Fed.  873  (C.  C.  A. 
1914)  ;  5  Chamb.,  Ev.,  §  3566.  n.  3. 

79.  EHyea- Austell  Co  v.  tlackson  Garage,  13 
Ga.  App.  182,  79  S.  E.  38  a913)  ;  Morehouse 
V.  Terrill,  111  111.  App.  460  ( XiHVS) ;  I^eathe  v. 
Bullard,  8  Gray  (Mass.)  545  (1857)  :  Brady 
V.  Cassidy,  145  X.  Y.  171.  39  X.  E.  814 
(1895)  ;  Raffensberger  v.  CuUison,  28  Pa.  426 
( 1857 ) ;  5  Chamb.,  Ev.,  §  3566,  n.  4. 

80.  Brady  v.  Caesidy,  auf^ra. 

81.  Hiett  V.  Turner-Hudnut  Co.,  182  III. 
App.  .524  (1914);  Farmington  v.  Brady.  11 
App.  Div.  1,  42  X.  Y.  Supp.  385  (1896);  5 
Chamb.,  Ev.,  §  3566.  n.  6. 

88.  Mitchell  v.  Universal  Life  Ins.  Co.,  54 
Ga.  289  (1875);  BoggB  v.  Pacific  Steam 
Laundry  Co.,  86  Mo.  App.  616  ( 1900) ;  Xorth- 
rip  v.  Burge,  255  Mo.  641.  164  S.  W.  584 
(1914);  5  Chamb.,  Ev.,  §  3566.  n.  7.  The 
lessee  under  a  written  lease  cannot  put  in 
evidence  in  a  suit  for  a  breach  of  the  lease  a 
subsequent  oral  agreement  modifying  the  rent 
and  agreeing  what  improvements  the  lessor 
should  make  as  thia  renders  the  lease  partly 
oral  contrary  to  the  statute  of  frauds.  B<»i- 
camp  V.  Starbuck,  25  Okla.  483»  108  Pae. 
839,  L.  R.  A.  1917  B  141  (1910). 
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§  1117.  IDfltake.®^*--  The  parol  evidence  rule  is  not  infringed  upon  by  the 
admission  of  evidence  showing  that  a  written  instrument  was  executed  under 
a  mutual  mistake  of  fact.^^  Evidence  for  this  purpose  is  frequently  employed 
where  the  active  aid  of  a  court  of  equity  is  invoked  for  the  reformation  or  can- 
cellation of  a  writiug.^^  .  Evidence  to  establish  a  mistake  of  this  nature  has 
also  been  received  in  an  action  at  la,w.^^  A  mistake  of  law  is  not,  however, 
the  subject  of  proof  by  paroL®^ 

§  1118.  Parties;  Identiflcation  Of. —  Where,  owing  to  some  omission  or  error, 
tliere  is  a  want,  in  the  instrument,  of  a  sufficient  description  of  a  party  to 
identify  him  with  certainty,  an  exception  to  the  general  rule  of  exclusion  is 
recognized,***  and  parol  evidence  will  be  received  to  enable  the  court  to  properly 


88.  5  Chamberlayne,  Evidence,  §  3567. 

84.  Jer»ey  Farm  Co.  v.  Atlantic  Realty  Co , 
164  Cal  412.  129  Pac.  503  (1913):  Kuck  v. 
FuIffB,  68  III  App.  134  (1806);  Maffet  v. 
Schaar,  89  Kan.  403,  131  Pac.  589  (1913); 
Breeding  v.  Tandy,  148  Ky.  345,  146  S.  W. 
742  (1912);  Qintehr  v.  Townsend,  114  Md. 
122,  78  Atl.  908  (1911) ;  Meyer  v.  Lathrop,  73 
X  Y.  315  (1878);  Mayor  v.  Ihvight,  82  Pa. 
462  (1876);  5  Chamb.,  Ev.,  §  3567,  n.  1. 
Application  of  rule  stated  in  text  to 

Contracts:     Meyer  v.  Lathrop,  supra. 

Deeds:  Wieneke  v.  Deputy.  31  Ind.  App. 
621,  68  N.  E.  921  (1903)  ;  Gillespie  v.  Moon, 
2  Johns.  Ch.  (X.  Y)  585  (1817);  Gill  v. 
Pelkey,  64  Ohio  St.  348,  43  X.  K.  991  (1896) ; 
Chew  V.  Gillespie,  56  Pa.  308  (1867)  ;  Salmer 
V  Lathrop,  10  S  D.  216,  72  N.  \V.  570  (1897) ; 
5  C:hamb ,  Ev.,  §  3567,  n.  1.  A  misdescription 
of  the  land  covered  in  an  insurance  policy  due 
to  the  error  of  the  company's  agent  will  not 
prevent  an  action  at  law  on  the  policy  with- 
out first  having  it  reformed  in  equity  and 
parol  evidence  may  be  introduced  to  show  the 
error.  French  v  State  Farmer's  Hail  Ins. 
Co.,  29  X.  T>  426,  151  X.  W.  7,  L.  R.  A.  1915 
D  766  (1915).  An  insurance  policy  may  be 
contradicted  by  showing  that  the  insured  ap- 
plied orally  for  the  policy  and  the  agent  by 
error  described  the  property  wrongly,  and 
sent  it  to  the  insured  who  did  not  read  it  till 
after  the  fire  as  this  is  evidence  of  fraud. 
Fisher  v  Sun  Ins.  Office,  74  W.  Va.  604,  83 
S.  E.  729,  L.  Ri  A.  1915  C  619  (1914).  Er- 
rors  made  by  an  insurance  agent  in  writing 
down  the  an<iwers  to  questions  as  given  to 
him  orally  by  the  insured  may  be  shown 
aa  th^M  questions  go  to  the  very  essence  of 
the  insurance  risk,  and  a  representation  can 
always  be  explained.    Suravitz  v.  Prudential 


Ina.  Co.,  244  Pa.  582,  91  Atl.  495,  L.  R.  A. 
1915  A  273  (1914).  Where  a  beneficiary  in 
a  policy  is  described  as  '  Evelyn  M.  Cum- 
minga  his  wife"  and  be  has  a  wife  living 
named  Sophia  but  was  living  with  '*  Evelyn  '* 
as  his  wife  and  she  was  called  his  wife  the 
court  has  no  power  to  change  the  policy  and 
order  the  proceeds  paid  to  the  real  wife.  Mu- 
tual Life  Ins.  Co.  v.  Cummings,  66  Or.  272, 
133  Pac,  1169,  47  L.  R.  A.  (X.  S.)  252  (1913). 

85.  Kee  v.  Davis,  137  Cal  456.  70  Pac.  294 
(1902);  Gray  v.  Merchants'  Ins.  Co.,  113 
111.  App.  537  (1903);  Goode  v.  Riley,  153 
Mass.  585,  28  X.  E.  228  (1891);  Bryce  v. 
Lorillard  Fire  Ins.  Co.,  55  X.  Y.  240  (1873)  ; 
Finishing  &  Warehouse  Co.  v.  Ozment.  132 
X.  C,  839,  44  S.  E.  681  (1903)  ;  Gill  v.  Pelkey, 
supra;  5  Chamb.,  Ev.,  §  3567,  n.  2. 

86.  Byrd  v.  Campbell  Printing  P.  &  M.  Co., 
94  Ga.  41.  20  S  E.  2.53  (1894);  McLean 
County  Bank  v.  Mitchell,  88  IlL  52  (1878); 
Sparks  v.  Brown,  46  Mo.  App.  529  (1891); 
Meyer  v.  Lathrop,  supra :  Moliere  v.  Pennsyl- 
vania Fire  Ins.  Co.,  5  Rawie  (Pa.)  342,  28 
Am.  Dec.  675  (1832) ;  5  Chamb.,  Ev.,  §  3567, 
n.  3. 

87.  Heavenridge  v.  Mondy,  49  Ind.  434 
(1875);  Gottra  v.  Sanasack,  53  111.  456 
(1870)  ;  Potter  v.  Sewall,  54  Me.  142  (1866)  ; 
McMurray  v.  St.  Louis  Oil  Co.,  33  Mo.  377 
( 1863) ;  Meckley's  Estate,  20  Pa.  478  (1853)  ; 
5  Chamb.,  Ev.,  §  3567,  n.  4. 

88.  Wolff  V.  Elliott,  68  Ark.  326,  57  S.  W. 
nil  (1900)  ;  Hogan  v.  Wallace,  166  111.  328, 
46  X.  E.  1136  (1897):  Haskell  v  Tukesbury, 
92  Me.  551,  43  Atl.  .500  (1800);  Scanlan  v. 
Wright,  13  Pick.  (Mass.)  523,  25  Am.  Dec. 
344  (1833);  Harlan  County  v.  Wliitney,  65 
Xeb.  105,  90  X.  W.  993  (1902)  :  Woolsey  v. 
Morris,  96  X.  Y.  311  (1884) ;  Cohee  v.  Turner 
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interpret  the  instrument  and  give  it  effect  as  intended.  Thus  in  the  case  of  a 
deed  evidence  for  this  purpose  has  been  received.**®  Similarly,  the  fact  that  a 
person,  in  executing  a  writing,  acted  as  agent  for  another,**''  or  in  some  other 
representative  capacity  ***  such,  for  instance,  as  an  authorized  agent  or  oflRcer 
of  a  corporation  "*-  may,  in  like  manner,  be  shown  by  parol  evidence. 

Real  Transaction  May  Be  Shown. —  Where  the  true  nature  of  the  transac- 
tion is  not  apparent  from  the  writing  itself,  the  court  may  permit  the  introduc- 
tion of  extrinsic  evidence  *^^  of  the  circumstances  attending  the  transaction, 
so  that  the  objects  and  purposes  of  the  parties  in  executing  the  writing  may  be 
ascertained  and  effect  given  thereto,  provided,  of  course,  as  in  other  cases,  that 
the  proof  offered  is  consistent  with  the  language  employed. 


&  Wiggins,  37  Okl.  778,  132  Pac.  10S2  (1913)  ; 
5  Chamb.,  Ev.,  §  3563.  n.  1. 

89.  Wakefield  v.  Hrown,  38  Minn.  361,  37 
X.  W.  788  (1888)  ;  Keith  v.  Scales  124  N.  C 
407.  32  S.  E.  809  (1899);  5  Chamb.,  Ev.,  § 
3563,  n.  2. 

90.  Carr  v.  Louisville  k  N.  R.  Co..  141  Ga. 
219,  80  &.  E.  716  (1914);  Meyers  v.  Kilgen, 
177  Mo.  App  724,  160  S.  \V  569  (1913); 
Brady  v.  Nally,  151  \  Y.  258,  45  X.  E.  547 
(1896);  Crable  &  Son  v.  OTonnor,  21  Wyo. 
460,  133  Pac.  376  (1913);  5  Chamb.,  Ev., 
§  3563,  n.  3. 

Agency. —  The  parol  evidence  rule  does  not 
exclude  evidence  that  a  person  named  in  a 
written  contract  was  the  agent  of  an  undis- 
closed principal.  This  does  not  vary  the  con- 
tract but  establishes  a  collateral  fact;  that 
is  the  authority  under  which  the  agent  acts. 
Davidson  v.  Hiirty,  116  Minn.  280.  133  N.  \V. 
862,  39  L.  R.  A.   (X.  S.)   .324   (1911). 

Parol  evidence  is  inadmissible  to  show 
parties  to  sealed  instruments  acting  as  agents. 
See  note.  Bender,  ed.,  192  X.  Y.  229. 

91.  Curran  v.  Holland,  141  Cal.  437,  75 
Pac.  46  (1903)  ;  Adams  Exp.  Co.  v.  Boskowitz, 
107  III.  660  (1883);  Rank  v.  Grote.  110  X. 
Y.  12,  17  X.  E.  665  (1888);  Moore  v.  Wil- 
liams, 26  Tex.  Civ.  App.  142,  62  S.  W.  977 
( 1901 ) ;  5  Chamb.,  Ev.,  §  3563,  n.  4.     Where 

an  insurance  policy  is  made  in  the  name  of 
an  individual  parol  evidence  is  not  admissible 
to  show  that  he  is  an  administrator  and  that 
the  policy  was  intended  to  cover  the  interests 
of  the  estate  and  the  heirs  as  this  would  be 
varying  the  terms  of  a  written  instrument. 
Stanley  v.  Firemen's  Insurance  Co.,  34  R.  T. 
491,  84  Atl.  601,  42  L.  R.  A.  (X.  S.)  79 
(1912). 
Sureties. —  In  a  suit  between  two  sureties 


on  a  bond  to  enforce  contribution  parol  evi- 
dence is  admissible  to  show  the  actual  rela- 
tion of  the  parties  and  that  it  was  agreed  be- 
tween them  that  the  defendant  was  not  to 
be  held  as  surety.  Frew  v.  Scoular,  101  Xeb 
131,  162  X  W.  496,  L.  R.  A  1917  F  1065 
(1917)  Fact  that  one  is  surety  may  be 
proved  by  parol  See  note  to  Bender,  ed.,  171 
X.  Y.  52.  Proper  to  show  by  parol  that  per- 
son who  signed  note  was  surety.  See  note, 
Bender,  ed.,  6  X.  Y.  9 

92.  Decowski  v.  Grabarski,  181  III.  App.  279 
(1914)  ;  Kenner  v.  Decatur  County  Rochdale 
Co-operative  Ass'n,  87  Kan.  21)3,  123  Pac. 
739  (1912);  United  Surety  Co.  v.  Meenan, 
211  X.  Y.  39,  105  X.  E.  106  ( 1914)  ;  Xorthern 
Xat.  Bank  v.  Lewis,  78  Wis.  475,  47  N.  W. 
834  (1891);  5  Chamb.,  Ev.,  §  3563.  n  5. 
Compare  Crelier  v  Mackey,  243  Pa.  363.  90 
Atl.  158  (1914)  If  a  note  is  signed  with 
the  name  of  a  corporation  by  its  signing  offi- 
cers alone  it  is  the  note  of  the  corporation 
alone  and  cannot  be  shown  to  be  the  notes  of 
the  officers,  but  where  the  names  of  the  di- 
rectors are  added  this  leaves  the  matter  am- 
biguous and  it  may  be  shown  by  parol  that 
the  parties  intended  to  obligate  themselves  in- 
dividually. Denman  v.  Brenneman  (Okla.) 
(1915),  149  Pac.  1105.  L.  R.  A.  1915  E 
1047.  An  indemnity  agreement  signed  by 
various  individuals  who  are  the  officers  of  a 
drainage  district  where  the  district  was  the 
real  principal  in  the  bond  is  the  personal  ob- 
ligation of  the  signers  and  parol  evidence  is 
not  admissible  to  show  that  they  intended  to 
sign  as  representing  the  district.  Costello  v. 
Bridges,  81  Wash.  192,  142  Pac.  687,  L.  R.  A. 
1915    A    853     (1914). 

93.  Application  of  rule  stated  in  the  text  to 
Assignments:     Reeve  v.  Dennett,  147  Blats. 


877 


Subject  Matter. 


§  1118 


Subject  Matter  Not  Clear j  Evidence  for  Purpose  of  Identification.^--  Where 
there  is  au  uncertainty  in  the  terms  of  an  instrument  as  to  the  subject  matter 
to  which  the  writing  relates,  and  which  it  is  necessary  to,  in  some  way,  iden- 
tify, in  order  to  give  effect  to  the  document  with  a  proper  degree  of  certainty, 
parol  evidence  will  be  received  **^  to  enable  the  court  to  apply  the  writing  to 
its  subjei't  matter  and  its  admission  is,  in  no  way,  a  violation  of  the  parol 
evidence  rule.  Where  the  description  in  instruments  relating  to  real  property 
is  not  sutficiently  detinite  to  clearly  identify  it,  the  court  will  endeavor  to  give 
etfect  to  the  writing  in  accordance  with  the  understanding  of  the  parties  and, 
for  this  purporte,  will  receive  extrinsic  evidence,  consistent  with  the  terms  of 
the  instninieut,  to  enable  it  to  apply  the  description  in  accordance  with  their 
intention.'*'*  The  rule  has  been  applied  by  the  courts  to  contracts  of  sale,** 
deeds,  ^"  leases,"*^  and  mortgages.'**     The  object  of  the  court  is,  in  all  cases,  to 


tiVi  (1H84»;  Matthews  v.  Sheehan,  00  X.  Y. 
585  (1S77)  ;  Taylor  v.  Paul,  6  Pa  Siipor.  Ct 
41»6   (181)8)  ;  5  Chamli.  Ev  ,  §  35($4,  n.  I. 

Assignments:  Keove  v  Dennett.  137  Mass 
315  1 1884);  Matthews  v  Sheehan,  00  X.  Y. 
5S.>  (1877)  :  Taylor  v  Paul,  6  Pa.  Super.  Ct. 
406  (1S!>S)  ;  5  Clmmh..  Ev.,  §  3564.  n    1. 

Bms  of  sale:  Florida  (  ent  &  V  R  Co. 
V.  L'snia.  Ill  Ga  007,  30  S.  E.  0-28  (1900); 
Kaphael  v  Mullen.  171  Mass  111,  .50  X.  E 
515  riS»8) :  Martin  v.  Martin.  43  Or.  110,  72 
Pac  630  ( 11)03 »  ;  5  Clianih.,  Ev  ,  §  .3564,  n.  1. 
lint  ftee,  Ihoma*  v.  Srutt.  127  X.  Y.  133.  27 
X  E  061.  airg  52  Hun  343,  5  X.  Y  Supp.  365 
(ISOl). 

Deeds  may  be  !«hown  to  have  been  given  as 
a  mortgage.  tru8t  and  the  like.  Ulack  v. 
Miarkey,  104  ( al  270,  37  Pac  030  (1804); 
Myerfi  v.  Myers,  167  111.  52,  47  X  E.  300 
(1897)  ;  Colib  v.  Day,  106  Mo.  278,  17  S  W. 
.323  (1801);  Medical  College  Latoratory  v. 
Xew  York  University,  76  App.  Div.  48,  78  X. 
Y.  Supp.  073  (1002)  :  Senflf  v.  Pjle,  46  Ohio 
St  102,  24  X  E.  593  (1888);  Beringer  v. 
Lutz.  170  Pa.  1.  37  Atl.  640  (1897)  :  Schierl 
V  Xewburg.  102  Wis.  552,  78  X.  W.  761 
(1809)  ;  5  Chamb.,  Ev.,  §  3564,  n    1. 

MoTtgeigen:  Kirby  v.  Raynes,  1.38  Ala. 
104.  .35  So  118  (1002)  :  Sparks  v.  Bro^Ti.  33 
Mo.  App  505  (1888);  Lippincott  v  T.jiwrie, 
110  Wis.  .573,  07  X.  W.  170  ( 1003)  ;  5  Chamb., 
Ev ,  §  ,3564.  n.  1 

94.  Messenger  v.  German -American  Tns  Co., 
47  Colo  448,  107  Pac  643  (1010);  Hartwell 
Grocery  Co.  v  Mountain  City  >nil  Co..  8 
App  727.  70  S  E.  48  (1911):  Stockwell  v. 
Whitehead,  47  Ind.  App.  423,  94  X.  E.  736 
<1911):    Pulaski    Hall    A88*n    v.    American 


Surety  Co.,  123  Minn.  222,  143  X.  W.  715 
no  13)  ;  McManua  v.  Donolioe,  175  Mass.  308, 
56  X  E.  .301  ( 1809)  ;  Miller  v.  Tuck,  95  App. 
Div.  1.34,  88  X  Y.  Supp.  495  (1004)  :  Allison 
V.  Keinon,  163  X  C.  .'S82,  79  S.  E.  1110 
(1913);  Hurd  v.  Robinson.  11  Ohio  St.  232 
(1860)  ;  King  v  Xew  York  &  Heveland  Gas 
Coal  Co.,  204  Pa.  628.  54  Atl.  477  (1003); 
Adams  v.  Janes,  83  Vt.  334,  75  Atl.  799 
( 1910)  ;  5  Chamb.,  Ev.,  §  .3.565,  n.  1 

95.  Gnibbs  v.  Boon,  201  111.  98,  60  X.  E. 
390  1 1003)  ;  Weeks  v.  Brooks,  206  Mass.  458, 
92  X.  E.  45  (1910);  Pettit  v.  Sheppard,  32 
X.  Y.  07  (1865):  Trustees,  etc..  of  Kingston 
V.  T^high  Valley  Coal  Co..  241  Pa.  469.  88 
Atl.  763  (1013);  Fore  v.  Berrv,  94  S.  C. 
71.  78  S.  E.  706  (1912);  Roberts  v. 
Hart  (Te.x.  Civ  App.  1914),  165  S.  W. 
473;  5  Chamb.,  Ev.,  §  3565.  n.  2.  The  descrip- 
tion of  property  in  a  will  may  be  corrected 
by  showing  that  unless  the  description  is 
corrected  the  land  the  testator  owned  will  go 
as  intestate  property,  where  the  testator  did 
not  own  the  property  described  in  the  will. 
Re  Boeck,  160  Wis  577,  152  N.  W.  155,  L.  R. 
A.  1915  E  1008   (1915). 

96.  Towle  V.  Carmelo  Land  t  Coal  Co.,  99 
Cal  397,  33  Pac  1126  (1893);  Clark  v. 
Crawfordsville  Coffin  Co.,  126  Ind.  277.  25 
X.  E.  288  (1890)  :  Helper  v.  MacKinnon  Mfg. 
Co..  1.38  Mich.  ,'59.3,  101  X.  W.  804  (1904); 
Miller  v  Tuck,  supra;  Crown  State  Co.  ▼. 
Allen,  199  Pa.  239,  48  Atl.  968  (1901);  5 
Chamb.,  Ev.,  §  3.565,  n.  2.    • 

97.  Georgia  &  A.  R.  Co  v  Shiver,  121  Ga. 
708.  49  S.  E.  700  (1904):  Richardson  v 
Sketchley.  150  Iowa  393,  1.30  X.  W.  407 
(1911) ;  Kinlinger  ▼.  Joslyn.  93  Neb.  40,  139 


§  1119 


Pabol  Evidencb  Rule. 
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ascertain  the  meaning  of  the  parties  in  executing  the  writing,  and  parol  evi- 
dence is  received  only  to  the  extent  that  it  tends  to  aid  in  the  interpretation 
and  construction  of  the  writing.  The  court  will  not  permit  the  introduction 
of  evidence,  in  respect  to  the  subject  matter,  if  there  is  no  uncertainty  in  the 
description  thereof,  for,  when  that  situation  is  presented,  the  parol  evidence 
rule  of  exclusion  intervenes.^  Thus  in  the  case  of  a  mortgage, '^  lea;*,^  or  con- 
tract of  sale,**  the  court  will  not  permit  the  introduction  of  evidence  incousist- 
ent  with  the  writing  and  which  tends  to  contradict  or  vary  its  terms.  A 
similar  situation  also  exists  where  the  language  used  is  of  such  a  vague  char- 
acter that,  even  with  the  aid  of  parol  evidence,  there  would  be  no  certainty 
that  the  real  subject  had  been  identified.  The  rule  of  exclusion  is,  likewise- 
here  applicable.*^ 

« 

§  1119.  TTnanthorized  Signing.^ —  It  is  always  permissible  for  one  whose  name 
appears  as  a  party  to  a  writing  to  show  that  the  signature  is  not  his  but  was 
affixed  to  the  document  bv  one  who  was  not  authorized  to  act  for  him  in  the 
matter/  and  who  either  exceeded  powers  conferred  upon  him  or  forged  his 
name  thereto,  since  he  is  not  bound  bv  such  an  instniment.  Evidence  to  this 
effect  is  not  within  the  meaning  of  the  parol  evidence  rule. 


N.  W.  1019  (1913);  Petrie  v.  Hamilton  Col- 
lege,  1.58  X.   Y.  458,  53  N.   E.  216    (181)9):  ' 
Johnson  v.  Branning  Mfg.  Co.,  165  N.  C.  105, 
80  S.  E.  980  (1914)  ;  5  Chamb.,  Ev.,  §  3d65, 
n.  2. 

98.  Durr  v.  Chase,  161  Mass.  40,  36  N.  E. 
741  (1894)  ;  Myers  v.  Sea  Beach  R.  Co.,  167 
N.  Y.  581,  60  N.  E.  1117  (1901);  Boice  v. 
Zimmerman,  3  Pa.  Super  Ct.  181  (1896); 
Goodsell  V.  Rutland  Canadian  R.  Co.,  76  Vt. 
375.  56  Atl.  7  (1902)  ;  5  Chamb.,  Ev.,  §  3565, 
n.  2. 

99,  California  Title  Ins.  &  T.  Co.  v.  Pauly, 
111  Cal.  122,  43  Pac.  586  (1896);  Clapp  v. 
Trowbridge,  74  Iowa  550,  38  X.  W.  411 
(1888);  Taft  V.  Stoddard,  141  Mass.  150,  6 
N.  E.  836  (1886);  Farr  v.  Nichols,  132  K. 
Y.  327,  30  N.  E.  834  (1892) ;  5  Chamb.,  Ev„ 
§  3565,  n.  2. 

1.  Daniel  v.  Williams,  177  Ala.  140,  58  So. 
419  (1912);  Mead  v.  Peabody,  183  Ul.  126, 
55  N.  E.  719  (1899)  ;  Miller  v,  Washburn,  117 
Mass.  371  (1875);  Duffield  v.  Hue,  129  Pa. 
94,  18  Atl.  566  (1889)  ;  5  Chamb.,  Evi,  §  3565, 
n.  3. 

8.  Lawrence  v.  Comstock,  124  Mich.  120, 
82  N.  W.  808  (1900);  Drexel.  v.  Murphy,  59 
Neb.  210,  80  N.  W.  813  (1899);  Coombs,  v. 
Patterson,  19  R.  I.  25,  31  Atl.  428  (1897); 
5  Chamb.,  Ev.,  §  3565,  n.  4. 

8.  Hayoock  ▼.  Johnson,  81   Minn.   49,   83 


N.  W.  494,  1118  ( 1900) ;  Kraus  v.  Smolen.  46 
Mi*»c.  463,  92  N.  Y.  Supp.  329  (1JW5);  Duf- 
field V.  Hue,  9ura;  5  Chamb..  Ev.,  §  356.i,  n  5. 

4.  Fitzgerald  v.  Clark,  6  Gray  (Mass.)  393 
(1850);  Dady  v.  O'Rourke,  172  N.  Y.  447, 
65  N.  E.  273  (1902)  ;  Ormsbee  v.  Machir.  20 
Ohio  St.  295  (1870);  Baugh  v.  White.  161 
Pa.  632,  29  Atl.  267  (1894);  5  Chamb.,  Ev., 
§  3565,  n.  6. 

5.  Firvt  Nat.  Bank  v.  Sonnelitner,  6  Ids. 
21,  51  Pac.  993  (189S);  Augustine  v.  Mc- 
Dowell, 120  Iowa  4(H.  94  N.  W.  918  (1903); 
Ham  V.  Johnson,  51  Minn.  105,  52  N.  W.  1080 
(1892)  ;  Farthing  v.  Rochelle,  131  N  C.  .^3, 
43  S.  E.  1  (1902)  ;  5  Chamb.,  Ev..  §  .3.56."».  n. 
7.  A  contract  for  sale  of  land  descrilied  as 
"  lots  11,  12,  and  13  in  Block  13,  Lemp'tf  ad 
dition  "  which  fails  to  state  the  state  county 
or  city  or  town  where  the  land  lies  is  insuf- 
ficient and  cannot  l>e  aided  by  parol  evidence. 
Allen  V.  Kitchen,  16  Idaho  1.3.3,  100  Pac. 
1052,  L.  R.  A.  1917  A  .563  (1909). 

6.  5  Chamberlayne,  Evidence.  §  3568. 

7.  Harper  v.  Lockhart  9  Colo.  App.  430, 
48  Pac.  901  (1897)  :  Remick  v.  Sandford,  118 
Maas.  102  (1875) :  Pierce  v.  Oeorger,  103  Mo 
540.  15  S.  W.  848  (1890):  Porter  v.  Hardy, 
10  N.  D  551,  88  N.  W.  458  (1901)  ;  Hunter 
V.  Reilly,  36  Pa.  ,509  (1860);  Ellis  v.  Wat- 
kins,  73  Vt.  371,  50  Atl.  1105  (1900);  6 
Chamb.,  £▼.,  §  3568,  n.  1. 
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Public  Eecobds. 
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§  1120.  Public  Beoords.^ — The  parol  evidence  rule  applies  to  public  rec- 
ords* forbidding  the  introduction  of  any  extrinsic  evidence  which  in  any  re- 
spect tends  to  contradict,  alter  or  vary  them.  The  same  principle  controls  in 
the  case  of  judicial  records/^  in  which  are  recorded  the  various  steps  in  judicial 
proceedings  from  their  inception  to  thetr  termination.  An  occasion  may, 
however,  arise  when  parol  evidence  may  be  admitted  for  the  purpose  of  ex- 
plaining some  matter  of  record  which  is  not  clear  or  for  supplying  some  omis- 
sion therein. 


8.  5  Chamber layne,   Evidence,   §  3569. 

9.  Wildon  V.  Jarron,  23  Ida.  563,  131  Pac. 
12    (1013);  City  of  Belleville  v.  Miller,  257 
111    244,   liM)  X.  E    946    (1913);    /»  re  Bur- 
master*8      Estate,      161       Iowa      116,      141 
N    W.  55    (1913);   Cobb  v.  Alberti.  38  Okl. 
296,   13-2  Pac    1075    (1913);  Olson  Und  Co. 
V.  Seattle,  76  Wash   142,  136  Pac.  118  cl913> ; 
Cote   v    New   England   Nav.   Co.,   213   Mass. 
177,  99  X    E.  972   (1912)  ;  5  Chamb.,  Ev.,  § 
3569,  n.  1.    Parol  evidence  is  not  admissible  to 
show  that  before  the  governor  vetoed  a  bill 
he  signed   it   intending  to  approve   it,  as  a 
legislative  record  cannot  be  varied  by  parol. 
Arkansas  State  Fair  Association  v.   Hodges, 
120  Ark.  131,  178  S.  \\,.  936.     It  is  not  proper 
to  attack  a  requisition  of  a  governor  of  an- 
other  state  for  extradition   by  affidavits  of 
outside  persons  as  this  is  an  official  document 
which    cannot    be     impeached.     Massee,     ex 
part*,  95  S.  C.  315,  79  S.  E.  97.  46  L    R    A. 
(>'.  S.)   781    (1913).     A  record  made  by  the 
clerk  of  a  school  district  of  its  annual  meeting 
may  be  supplemented  by  evidence  of  a  vote 
whicii  does  not  appear  on  the  records  where 
the  record  does  not  purport  to  be  complete 
but  is  a  mere  abstract  of  the  action  taken. 
Gilmer  v  School  District  No   26,  41  Okla.  12, 
136  Pac.  10S6,  50  L.  R.  A.  (S.  S.)  99  (1913) 
Parol  evidence  is  not  admissible  to  show  that 


a  municipal  ordinance  was  passed  by  a  yea 
and  nay  vote  where  its  journal  does  nqt 
show  it.  It  is  the  general  rule  that  the 
official  records  of  a  city  may  be  shown  only 
by  its  official  records  as  if  these  records  could 
be  varied  by  parol  they  would  be  uncertain 
and  unreliable.  Spalding  v.  Lebanon,  156  Ky. 
37,  160  S.  W.  751,  49  L.  R.  A.  (X.  S.)  387 
(1913). 

10.  Montgomery  Co.  v.  Taylor,  142  Ky.  547. 
134  S.  \V.  894  (1911) ;  Cote  v.  New  England 
Nav.  Co.,  9upra;  Kust  v.  State  (Tex.  Civ. 
App.  1913),  158  S.  W.  519;  Doyle-Kidd  Dry 
Goods  Co.  V.  Sadler-Lusk  Tradinjs  Co..  206 
Fed.  813  (1913);  5  Chamb.,  Kv.,  §  3569,  n. 
2.  But  see  Brand  v.  Swindle,  «S  W.  Va.  571, 
70  S.  E.  .^62   (1911)    (justice's  docket). 

Alteration. —  Parole  evidence  may  be  admit- 
ted to  Hhow  that  a  record  of  a  judgment  has 
been  changed  by  altering  its  date.  Sackett 
V.  Rose  lOkla.  1916),  154  Pac.  1177,  L.  R.  A. 
1916  D  820. 

Acknowledgment  of  deed. —  A  certificate  of 
acknowledgment  on  a  deed  may  be  impeached 
by  evidence  of  the  interested  parties  that 
they  did  not  sign  it  in  those  states  where 
the  acknowledgment  is  regarded  as  a  minis- 
terial and  not  a  judicial  act.  People's  Gas 
Co.  V.  Fletcher,  81  Kan.  76,  105  Pac.  34,  41  L. 
R.  A.   (N.  S.)    1101   (1909). 
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CHAPTER  LIX. 

BEST  EVIDENCIU  RCLE. 

Best  evidence  rule;  application  to  documents,  1121. 
writing  executed  in  duplicate,  1122. 

when  proof  other  than  by  original  allowed;  administrative  requirements, 
1123. 

loss  or  detraction  of  original,  1124. 

diligence  required  in  search,  1125. 
public  records;  official  and  judicial,  1126. 
voluminous  facts  in  different  writings,  1127. 
writing  collateral  to  issues,  112S. 
writing  in  control  of  adverse  ptirty,  1129. 

writing  in  possession  or  control  of  third  pa^y;  out  of  jurisdiction, 
1130. 


§  1121.  Best  Evidence  Kule;  Application  to  Documents.^ — The  principles  of 
justice  demand  that  nothing  short  of  the  most  probative  evidence, —  the  **  best '' 
evidence  so  called, —  shall  be  used.  In  any  case,  where  a  party  has  it  in  his 
power  to  furnish  either  a  primary  or  secondary  grade  of  proof,  the  primary 
must  be  produced.^  This  principle,  as  applied  in  the  case  of  constituent  docu- 
ments, requires  the  production  of  the  original,  in  preference  to  proof  by  copv 
or  any  verbal  testimony  of  their  contents,  and  the  present  scope  of  the  ^'  best 
evidence  rule,"  viewed  as  one  of  procedure,  is  practically  limited  to  proof  of 
the  contents  and  execution  of  such  documents.^  In  any  8uch  case,  where  a 
party  has  it  within  his  power  to  produce  the  original,  he  will  be  required  to  do 
80.^  This  is  the  general  rule  which  applies  alike,  subject  to  some  exceptions 
which  will  be  considered  in  the  following  sections  of  this  chapter,  to  all  classes 


1.  6  Chamberlayne,   Evidence,  §   3670. 

2.  Mordecai  v.  Beal,  8  Port.  (Ala.)  529 
(1839). 

A  marrlafirc  ceremony  may  be  proved  by 
parol  notwithstanding  there  is  a  marriage 
certificate  in  exintence  at  the  time.  The 
testimony  of  eye  witnesses  is  primary  evi- 
dence and  the  certificate  is  not  to  be  pre- 
ferred to  it.  Watson  v.  Lawrence,  134  La. 
194,  63  So.  873,  L.  R.  A.  1915  E  121   (1913). 

8.  Supra,  §  228;  1  Chamb.,  Ev.,  §  466. 

4.  Spangenberg  v.  Xesbitt,  22  Cal.  App. 
274,  134  Pac.  343  (1913) ;  Peoples'  Xat.  Baniv- 
▼.  Rhoada    (Del.  Super.  1914),  90  Atl.  409; 


Hunt  V.  Lavender,  140  Ga.  790,  79  S.  E.  1127 
(1913) ;  Bernstein  v.  Berlinger,  170  111.  App. 
619  ( 1912)  ;  Post  v.  Leland,  184  Mass.  601,  69 
N.  E.  361  (1903);  Washoe  Copper  Co.  t. 
Junila,  43  Mont.  178,  115  Pac.  917  (IQIP; 
Buemer  v.  Clark.  121  App.  Div.  231,  105  X. 
Y.  Supp.  659  (1907);  State  v.  Lent,  Tapp. 
(Ohio)  105  (1816);  Commercial  Union 
Assur.  Co.  v.  Wolfe,  41  Okl.  342.  137  Pac.  704 
(1914)  :  Graulev  v.  Jermvn,  163  Pa.  501,  30 
Atl.  203  (1894);  Trainer  v.  Lee,  34  R.  I. 
345,  83  Atl.  847  (1912^;  Aetna  Ins.  Co.  v. 
Bank  of  Brunson,  194  Fed.  385,  114  C.  C  A. 
303   (1912) ;  5  Chamb.,  £v.,  §  3570,  n.  4. 
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of  constituent  documents.  For  example,  the  courts  have  applied  the  rule  to 
particular  writings,  such  as  agency,  etc.,*  assignments,®  awards/  ballots,® 
bills  cf  sale,®  bonds, ^'*  contracts,^^  deeds,  conveyances,  etc-,^^  leases,^^  letters,** 
notes,*'  notices  of  loss,**^  and  wills.*'  The  original  is,  in  all  cases,  regarded  as 
the  primary  or  *'  best  evidence  *'  so  called  if  it  is  in  existence  and  its  produc- 
tion is  possible.  The  rule  is  rigidly  enforced,  and  resort  must  be  had  thereto 
unless  the  presiding  judge  is  satistied  of  the  proponent's  inability  to  oifer  the 
original  in  evidence, 

$  1122.  WritingB  Executed  in  Diipliogte*^^ — Where  the  writing  embodying 
the  tenns  of  a  transaction  agreed  upon  between  the  parties  is  executed  in  du- 
plicate, triplicate  or  more  counterparts,  each  being  the  exact  counterpart'  of 
the  other,  except  that  the  writing  held  by  each  party  may  in  some  instances 
only  have  the  signature  of  the  other  party  or  parties  thereto,  both  are  originals 


5.  Lee  v.  Agricultural  Ins.  Co.,  79  Iowa  379, 
44  N.  W.  683  (1800) ;  Kennelieck  Purchase  v. 
Call,  1  Mas8.  483  (180.1)  ;  Emery  v.  King.  64 
X.  J.  L.  520,  45  Atl  »lo  (1900);  Langbein 
V.  Tongue,  25  Misc.  757,  54  N.  Y.  Supp.  145 
(1898^  ;  Beale  v.  Com.,  11  Ser^  &  R.  (Pa.) 
299    (1824)  ;   5  Chamb.,  Ev.,  §  3570,  n.  5. 

6.  Landt  v.  McCullough,  200  IlL  214.  69 
N.  E  107  (1903);  Van  Doren  v.  Jelliffe,  1 
Misc.  354,  20  X.  Y.  Supp.  636  (1892)  ;  John- 
Bton  V.  Soutliern  Well  Worka  Co.,  208  Fed. 
145,  125  C.  C.  A.  361  (1913);  5  C.  §  3570, 
n.  6. 

7.  Sirrine  v.  Briggs,  31  Mich.  443  (1875); 
0«en  V.  Sherman.  27  Wis.  501  (1871);  5 
Chamb.,  Ev.,  §  3570,  n.  5. 

8.  Moon  V.  Harrid,  122  Minn.  138,  142  N. 
W.  12  (1913);  CaldweU  v.  McElvain,  184 
in.  552,  ,.6  X.  E.  1012  (1900);  AUiert  v. 
Twohig,  35  Neb.  563,  53  N.  W.  582  (1892); 
5  Chamb.,  Ev.,  §  3570,  n.  5. 

9.  Epping  V.  Mockler,  55  G^l.  376  (1875); 
Hood  V  Olin,  80  Mich.  206,  45  N,  W.  341 
(1890)  ;  Dunn  v.  Hewitt,  2  Den.  (X.  Y.)  637 
(1846);  Price  v.  VVolfer,  33  Or.  15,  62  Pac. 
769  (1808) ;  Bratt  v.  Lee,  7  U.  C.  C.  P.  280 
(1908) ;  6  Chamb.,  Ev.,  §  3570,  ti.  5. 

10.  Traylor  v.  Epps,  11  Ga.  App.  497,  75  8. 
E.  828  ( 1912)  ;  Montana  Min.  Co.  v.  St.  Louis 
Min.,  etc.,  Co.,  20  Mont.  .394,  51  Pac.  1 824 
(1898)  ;  Rank  v.  She\yey,  4  \Vatt«  (Pa.)  218 
(1835)  ;  6  Chamb.,  Ev.,  §  .1670,  n.  5. 

11.  Burton  v.  Meinert  &  Miller,  136  Ga. 
420,  71  S.  E.  870  (1911);  Kitza  v.  Oregon 
Short  Line  R.  Co.,  169  111.  App.  609  (1912)  ; 
Kingman  v.  Hett,  9  Kan.  App.  533,  58  Pac. 
1022  (1899)  ;  Holmes  ▼.  Hunt,  122  Mass.  505, 


23  Am.  Rep.  381  (1877):  Mahaney  v.  Carr, 
175  N.  Y.  464,  67  N.  E.  903  ( 1003) ;  McDevitt 
v.  Pewel,  Tapp.  (Ohio)  54  (1816);  Irwin  v. 
Irwin,  34  Pa.  525  (1859) ;  5  Chamb.,  Ev.,  § 
3570,  n.  5. 

18.  Harbison  Walker  Refractories  Co.  v. 
Scott,  185  Ala.  641,  64  So.  547  (1914); 
Lewis  V.  Bums,  122  Cal.  368,  55  Pac.  132 
(1898):  Wright  v.  Roberts,  110  Ga.  194,  42 
S.  E.  .169  iim-l)  ;  Brock  r.  Satchell,  130  La. 
853,  58  So.  086  1 1912) ;  Braokett  v.  Evans,  1 
Cush.  (Mass.)  79  (1848);  Jackson  v.  Park- 
hurst,  4  Wend.  (N.  Y.)  369  (1830);  Deppen 
v.  Bogar,  7  Pa.  Super.  Ct.  434  (1898);  5 
Chamb.,  Ev.,  §  3570,  n.  5. 

13.  Wallace  v.  Wallace,  62  Iowa  651,  17 
N.  W.  905  (1883);  Gilbert  v.  Kennedy,  22 
Mich.  5  ( 1870') ;  Putnam  v.  Goodall,  31  N.  H. 
419   (1855);  5  Chamb.,  Ev.,  §  3570,  n.  5. 

14.  Slaughter  v.  Heath,  127  Ga.  747,  67 
S.  E.  09  (1907);  Prussing  v.  Jackson,  208 
111.  86,  69  N.  E.  771  (1904)  ;  Connecticut  Fire 
Ins.  Co.  V.  Moore,  !54  Ky.  18,  156  S.  W. 
867  ( 1913) :  Post  v.  Leland,  184  Mass.  601,  69 
X.  E.  361  n904) ;  Stern  y.  Stanton,  184  Pa. 
468,  39  Atl.  404  (1896);  5  Chamb.,  Ev.,  § 
3670,  n.  5. 

15.  Dale  v.  Christian,  140  Ga.  790,  79  S.  E. 
1127   (1913). 

16.  Aetna  Ins.  Co.  v.  Bank  of  Branson,  194 
Fed.  ,ia5,  114  C.  C.  A.  303  (1912). 

17.  McNear  v.  Roberson,  12  Ind.  App.  87, 
39  X.  E.  896  (1894)  ;  Morrill  v.  Otis,  12  N. 
H.  466  (1841)  ;  Matter  of  Smith,  61  Hun  101, 
15  X.  Y.  Supp.  425  (1891) ;  5  Chamb.,  Ev.,  § 
3570,  n.  5. 

18.  6  Chamber layne,  Evideni^^  $  3671. 
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aad  primary  evidence  of  the  terms  of  the  transaction  and  either  may  be  ad- 
mitted as  such  in  evidence,^®  without  proof  being  required  of  any  reason  for 
the  non-production  of  the  other.  If,  however,  where  tliere  are  duplicate  orig- 
inals, a  party  seeks  to  introduce  secondary  evidence  he  will  not  be  permitted 
to  do  so  until  the  court  has  been  satisfied  of  his  inability  to  produce  either 
original.*'*^  Carbon  copies  being  made  by  the  same  imprint  as  that  which  is 
designated  the  original,  are  regarded  as  originals,*-'  and  the  same  rules  as  apply 
in  the  case  of  duplicates,  triplicates  and  the  like  are  applicable. 

§  1123.  When  Proof  Other  Than  by  Ongiital  AllowM;  Administratiye  Bequire- 
ments.^''^ —  As  appears  in  the  subsequent  sections  of  this  chapter,  the  proponent, 
upon  satisfactorily  establishing  the  fact  of  his  inability  to  produce  the  original 
document,  will  be  permitted  to  prove  its  contents  by  other  evidence.  The  court, 
however,  must  be  satisfied  that,  whatever  the  reason  assigned  by  him  for  the 
non-production  of  the  document  may  be,  the  condition  which  he  asserts  as  ex- 
cusing him  for  not  complying  with  the  requirements  of  the  rule,  does  in  fact 
actually  exist.^*  He  must  show  that  he  has  exercised  due  diligence  in  en- 
deavoring to  obtain  the  writing  itself. 

Must  Be  Authenticated  as  (Jenuine, —  In  all  cases  where  a  party,  who  relies 
upon  the  loss,  destruction  or  unavailability  of  the  instrument,  seeks  to  prove  its 
contents,  other  than  by  the  production  of  the  original,  it  will  be  required,  as 
in  the  case  of  the  production  of  the  original  private  writing  or  document,  that 
the  genuineness  of  the  writing,  or  in  other  words  its  due  and  proper  execution 
by  the  party  whose  act  it  is  asserted  to  be,  shall  be  established  to  the  satisfac- 
tion of  the  presiding  judge. ^^     So  a  failure  to  produce  documents  so  called  for 

19.  Westbrook  v.  Fulton,  79  Ala.  510  23.  Ursen  v.  All  Persons,  165  Cal.  40T. 
(1885);  Weaver  v.  Shipley,  127  Ind.  526,  27  132  Pac.  751  (1913);  Empire  8Ute  Surety 
N.  E.  146  (1890);  Catron  v.  German  Ins.  Co.  v.  Lindenmeier,  54  Colo.  497,  131  Pac. 
Co..  67  Mo.  App.  544  (1896)  ;  Manchester  &  437  (1913)  ;  Cerny  v.  Glos,  261  ill.  331.  103 
Lawrence  Railroad  v.  Fisk,  33  X.  H.  297  N.  E.  973  (1914);  McConnell  v.  Wildes.  153 
(1856)  ;  Hubbard  V.  Ruaaell,  24  Barb.  (X.  Y.)  Maas.  487,  26  X.  K.  1114  (1854):  Sullivan 
404  (1857);  First  Nat.  Bank  v.  Jamison,  63  v.  Godkin,  172  Mich.  257.  137  X.  W.  521 
Or.  594,  128. Pac.  433  (1913);  Eastman  v.  (1912);  Kearney  v.  New  York,  92  X.  Y. 
Dunn,  34  R.  I.  416.  83  Ail.  1057  (1912);  5  617  (1883);  Greene  k  Kahl  v.  Mesick  Gro- 
Chamb.,  Ev.,  §  3571.  n.  1.  eery  Co.,  159  X.  C.  119,  74  S.  E.  813  (1912) : 

20.  Cincinnati,  etc.,  R.  Co.  v.  Disbrow,  76  Choteau  v.  Raitt,  20  Ohio  1.32  i  1851 )  :  Glad- 
Ga.  253  ( 1886)  ;  Holden's  Steam  Mill  Co.  v.  stone  Lumber  Co.  v.  Kelly.  64  Or.  163.  129 
Westervelt,  67  Me.  446  (1877);  Peaks  v.  Pac.  763  (1913);  Heller  v.  Peters,  140  Pa. 
Cobb,  192  Mass.  196,  77  X.  E.  881  (1906);  648,  21  Atl.  416  (1891);  5  Chamb.,  Ev..  § 
5  Chamb.,  Ev.,  §  .3571,  n.  2.  3672,  n.  2. 

81.  Hay  v.   Ameriean   Fire  Clay  Co.,    179  S4.  Rucker  v.   Jackson,    180   Ala.    109,  60 

Mo.  App.  567.  162  S.  W.  666    (1913):   Cole  So.  139  (1912):  Kelsey  v.  Hanmer,  18  Conn. 

▼.  EllwQod  Power  Co.,  216  Pa.  283.  65  Atl.  311    (1847):    Garbutt   Lumber  Co.   v.   Grew 

678   ( 1907)  ;  Eastman  v.  Dunn,  34  R.  L  416.  Lumber  Co.,  Ill  Qa.  821,  35  R.  E.  686  (1900) : 

83  Atl.   1057    (1912);   Chesapeake  &  O.  Ry.  Helton  v.   Asher,   103  Ky.  730,  46-8.  W.  20 

Co  ▼.  Stock  k  Sons,  104  Va.  97,  51  S.  E.  161  (1898) ;   Zollman  v.  Tarr,  93  Mo.  App.  234 

(1905);  6  Chamb.,  Ev.,  §  3571,  n.  3.  (1902);    Edwards   v.    Xoyes,   65   N.    Y.    125 

S9;  5  Chamberlayne,    EMdence,    §§    3672-  (1875):   Burr  t.  Kase.  168  Pa.  81.  31  Atl. 

3574.  954  (1895)  ;  5  Chamb.,  Ev.,  §  3573,  n.  1. 
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from  an  adverse  party,  is  not  of  itself  proof  of  the  faetof  their  existence; 
they  must  be  proved.^^ 

Admissions  Relating  to  Contents. —  There  has  been  much  diversity  of  ojpin- 
iuu  wbethery  in  case  of  an  adiuission  by  an  opponent  of  the  cpntents  of  a  writ- 
ing, there  should  be  a  relaxation  of  the  rule  requiring  the  production  of  the 
original,  and  the  proponent  should  be  allowed  to  introduce  such  admission  in 
evidence,  as  proof  of  contents.  In  England  the  rule  seems  to  be  established 
that  he  may,  and  in  many  jurisdictions  in  tlie  United  States,  and  also  in  the 
Canadian  courts,  the  same  conclusion  has  been  reached,^^  upon  the  principle 
that  the  situation  here  presented  differs  from  that  in  which  it  is  proposed  to 
introduce  parol  proof  of  the  contents  from  other  sources,  in  that  that  which  has 
been  admitted  may  reasonably  be  presumed  to  be  true.  In  other  jurisdictions, 
however,  this  doctrine  has  been  repudiated,^^  generally,  upon  the  ground  of 
the  opportunity  for  fraud  w*hich  would  exist  if  a  party  could  establish  the  con- 
tents 9f  a  writing  in  this  manner. 

§  1124.  Lofls  or  Destruction  of  Original.^ —  Upon  its  being  established  to  the 
satisfaction  of  the  presiding  judge  that  a  writing,  which  is  relevant  to  the 
issue,  has  been  lost  or  destroyed,  proof  of  its  contents  may  then  be  made  by 
parol.  This  applies  alike  to  all  classes  of  constituent  documents.^*  It  being 
thus  satisfiictorily  shown  that  a  party  is  unable  to  produce  the  original  in  evi- 
dence, the  so-called  '•  best  evidence  rule  ■ '  permits  proof  of  the  contents  of  a 
writing  to  be  made  by  the  best  evidence  of  which  the  nature  of  the  case  will 
admit. 


25.  Jonea  v.  Reilly,  174  X.  Y.  97,  66  N.  E. 
649   (1903). 

26.  Morey  v.  Hoyt.  62  Conn.  542,  26  Atl. 
127  (1893);  Combs  v.  Tnion  Trust  Co.,  146 
Ind  688.  46  N.  E.  16  (1896);  Loomis  v. 
Wa'lham«,  8  Gray  (Mass)  557  (1857);  Ed- 
gar V.  Kicharddon,  33  Ohio  St.  381,  31  Am. 
Hep.  571  (1878)  ;  Krise  v,  Nea«on,  66  Pa  253 
(1870)  :  Reg  V.  Basingstoke,  14  Q.  B.  611,  68 
E.  C  L.  611  (1851)  :  Rogers  v.  Card,  7  U.  C. 
C.  P.  89  (1857)  ;  5  Chamb..  Ev.,  §  3574,  n.  1. 

27.  Flournoy  v.  Newton,  8  Ga  306  (1850) ; 
Prussing  v.  Jackson,  208  111.  85,  69  N.  E.  771 
(1904)  :  Hank  of  North  America  v.  Crandall, 
87  Mo.  208  (1885) .:  Cumlierland  Mut.  F.  Ins. 
Co.  V.  Giltiuan.  48  N.  J.  L  495,  7  Atl  424 
(1886);  Sherman  v.  People,  13  Hun  (N  .Y.) 
575  (1878)  ;  Com.  v.  County  Prison,  11  Wkly. 
Notes  Cas.  (Pa.)  341  (1882)  ;  5  Chamb ,  Ev., 
§  3574,  n.  2. 

28.  5  Chamberlayne,  Evidence.  §§  3575- 
3578. 

29.  People  v.  Murphy,  20  Cal  App.  398,  129 
Pac.  603  (1913) ;  Eagan  v.  Mahpney,  24  Colo. 


App.  285,  134  Pac.  156  (1913) ;  Hicks  A  Son 
V.  Mozley  &  Co..  12  Ga.  App.  661,  78  S.  E. 
133  (1913);  People  v.  Henkle,  266  III.  585, 
100  N.  E.  175  (1912);  Wolf  v.  Wolf,  152 
Iowa  121,  131  N.  W.  882  (1911);  Hersey  v. 
Jones,  128  Mass,  473  (1880);  Huntoon  v. 
Brendemuehl,  124  Minn.  54,  144  N.  W.  426 
(1914)  ;  Risher  v.  Madsden,  94  Neb.  72,  142 
N.  W.  700  (1913) ;  Corona  Kid  Co.  v,  Licht- 
man,  84  N.  J.  L.  363,  86  Atl.  371  (1913)  ; 
Sundelevitz  v.  Fourteenth  St.  Bank,  127  N.  Y. 
Supp.  315  (1911);  John  v.  John,  Wright 
(Ohio)  584  (1834)  ;  Reus  v.  Mattison,  30  Okl. 
720,  121  Pac.  253  (1912);  In  re  Daly's  Es- 
tate, 55  Pa.  Super.  Ct.  488  (1914)  ;  Austin  ▼. 
Calloway,  73  W.  Va.  231,  80  S.  E.  361  (1914) ; 
5  Chamb.,  Ev.,  §  3575,  n.  1. 

The  mere  fact  that  a  writing  is  out  of  the 
jurisdiction  of  the  court  in  another  State  in 
the  possession  of  a  party  does  not  permit  him 
to  give  secondary  evidence  of  its  contents. 
Federal  Chemical  Co.  v.  Jennings,  112  Miss. 
513,  73  So.  567,  L.  R.  A.  1917  D  529  (1917). 
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Evidence  to  Establish. —  Although  a  frequent,  if  not  the  usual  modo,  uf 
proving  the  loss  of  a  document  is  by  an  aflSdavit  to  that  effect,*®  yet  loss  may 
also  be  established  by  other  evidence,  such  as  by  the  testimony  of  the  person  last 
in  possession  of  the  instrument.^ ^  It  should  appear  either  fi-om  the  testimony 
of  such  person,  if  he  can  be  produced,  or  by  some  other  satisfactory  evidence, 
that  the  writing  is  not  in  the  formers  possession/^-  In  case  the  writing  can- 
not be  traced  to  the  possession  of  one  particular  person,  but  the  evidence  tends 
to  show  that  it  was  equally  likely  to  have  been  in  the  possession  of  any  one  of 
several,  then  evidence  should  be  introduced  tending  to  show  that  it  was  not  in 
the  possession  of  any  of  such  persons.^^ 

Amount  of  Proof  Required. —  What  shall  constitute  sufficient  proof  of  the 
loss  or  destruction  of  the  original,  to  authorize  the  admission  of  secondary  evi- 
dence of  the  contents,  is  dependent,  to  a  great  extent,  upon  the  circumstances 
of  the  case  and  the  nature  of  the  instrument.'*^  Where  the  \\Titing  was  not  of 
such  a  character  that  a  person  would,  naturally,  exercise  any  considerable 
degree  of  care  to  preserve  it,  the  court  would  not  be  as  insistent  upon  the  same 
amount  of  proof  being  furnished,  to  establish  its  loss  or  destruction,  as  would 
be  required  in  the  case  of  instruments,  such  as  deeds,  which  ordinary  persons 
usually  guard  with  much  caution,  preserving  them,  under  conditions  and  in 
places,  where  they  can  readily  obtain  them  and  where  the  chances  of  their 
loss  or  destruction  are  minimized.'^''^  Jn  the  former  case,  a  slight  amount  of 
proof  might  be  considered  sufficient,  while,  in  the  latter  instance,  the  court 
would  insist  upon  evidence  of  much  more  convincing  effect/*'^     Should  some 

80.  FaUon     v.     Dougherty,     12     Cal.     104  search  of  the  store  about  a  year  after  it  had 

(18i)9)  ;   Blake  v.   Fa»h,  44  111.  302    (1867)  :  been  left  there  \va«  not  regarded  as  sufficient, 

Joannes    v.    Bennett,    5    Allen     (Mat^s. )     169  it  being  held  that  the  person  who  was  the  oc- 

(1862);   Blade  v.  Nolan,  12  Wend.    I X.  Y.)  cupant  of  the  store  during  that  period  and 

173   (1834)  :  Weils  v.  Martin,  1  Ohio  St.  386  who  was  within  reach  of  the  process  of  the 

(1853)  ;  5  Chamb.,  Ev.,  §  3576,  n.  1.  court,  should  have  been   produced.     King  ▼• 

31.  Kearney  v.  Mayor,  92  N.  Y.  617  (1883)  :  Randlett,  33  Cal.  318  (1867).     Evidence  may 

Hale    V.     Darter,     10    Humph.     (Tenn.)     92  also   be   introduced   of  the   admission  of  an 

(1849);  Trimble  v.  Edwards,  84  Tex.  497,  19  opponent    to   the   same   effect.     Pentecoct  v. 

S.  W.  772   (182).  State,  107  Ala.  81,  18  So.  146  (1894). 

82.  Trussing   v.    Jackson,   208    III.    85,    69  34.  .Ternegan    v.    State,   81    Ala    58,   1   So. 

N.  E.  771    (1904);   Murray  v.   Buchanan.  7  72  ( 1886)  :  Wiseman  v.  Northern  Pac.  R.  Co.. 

Blackf.   (Ind.)  549   (1845)  ;  Myers  v.  Bealer,  20  Or.  425,  26  Pac.  272,  23  Am.  St.  Rep.  135 

30  Xeb.  280.  46  N.  W.  479   (1890)  :  Koehler  (1891). 

V.   Schilling,   70  N.   J.   L.   585,  57   Atl.    154  85.  Waller    v.    Eleventh    School    Dist.,   22 

( 1904)  ;  Kearney  v.  New  York,  92  N.  Y.  617  Conn.  326  (1863)  ;  HoughUUing  v.  HoughUl- 

(1883) ;  Richardson  v.  Fellner,  9  Okl.  513.  60  ling   (Iowa  1907),  112  N.  W.  197;   Bartlett 

Pac.  270  (1900)  ;  5  Chamb.,  Ev.,  §  3576,  n.  3.  v.  Robbins,  63  Md.  485    (1879)  ;   5  Chamb.. 

38.  Thus,  where  it  is  doubtful   whether  a  Ev.,  §  3577,  n.  2. 

letter  is   in   the  possession  of  the  addressee  86.  Wiseman    v.    Northern    Pac.    R.    Co., 

or  of  the  party  who  wishes  to  use  its  contents  9Upra:  5  Chamb.,  Ev.,  §  3577,  n.  3.    Thus, 

as  evidence,  it  must  be  shown  that,  after  the  in  the  case  of  letters  which  a  party  might 

use  of  due  diligence,  it  cannot  be  found  in  reasonably  suppose  would   never   he  of  any 

the  possession   of  either.     Bogan   v.   McCut-  particular  value  and  that  no  occasion  night 

chen.  48  Ala.  493   (1872).     Similarly,  in  the  ever  arise  for  their  use  in  the  future,  such 

case  of  a  deed  which  was  left  in  a  store,  a  fact  would   be   considered   by  the 
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suspicion  exist  that  a  party  is  withholding  a  writing,  a  rigid  inquiry  would 
be  made  as  to  the  alleged  reasons  for  its  non-production.^^  If  it  should  appear 
that  the  writing  was  destroyed  by  the  proponent,  the  court  will  require  a  full 
explanation  of  the  circumstances,  so  that  any  suspicion  of  fraud  or  improper 
intent  on  the  part  of  the  one  destroying  it  may  be  overcome.**'  Proof  that  an 
instrument  whose  contents  a  party  desires  to  prove  by  parol  was  not  intention- 
ally destroyed,  may  also  be  necessary  under  some  statutes.  *•  In  any  event  the 
presiding  judge  must  be  satisfied  that  the  instrument,  the  contents  of  which  a 
party  seeks  to  prove  by  secondary  evidence,  has,  in  fact,  been  lost  or  destroyed, 
before  he  will  permit  proof  by  the  latter  mode.*®  If  he  is  satisfied  that  the 
claim  of  the  proponent  is  established,  he  will  admit  the  writing  in  evidence; 
proof  of  an  absolute  character,  beyond  the  possibility  of  a  mistake,  will  not  be 
required.'*^  If  it  appears  to  a  reasonable  certainty  that  the  instrument  in 
question  has  been  lost  or  destroyed,  it  is  ordinarily  sufficient  to  permit  of  the 
introduction  of  proof  of  contents  by  other  evidence  than  that  afforded  by  the 
original.**  The  weight  and  effect  of  the  evidence  thus  afforded  is  for  the 
jury.** 

A  Question  for  the  Presiding  Jydge. —  The  question  as  to  the  amount  of 
proof  which  will  be  sufficient  to  establish  the  loss  or  destruction  of  the  original, 
so  as  to  admit  other  evidence  of  its  contents,  is  one  for  the  determination  of 
the  presiding  judge,  taking  into  consideration  the  character  of  the  writing  and 
the  circumstances  of  the  case.**  The  ruling  must  depend  upon  the  circum- 
stances of  each  particular  case.** 

judge»  in  connection  with  a  slif^hter  degree  of  41.  Taunton   Bank   v.   Richardaon,  5   Pick, 

proof  of  inability  to  produce  them  than  would  (Mass.)  436  ( 1827) ;  Burt  v.  Long,  106  Mich, 

be  required  in  the  case  of  some  other  writing  210,    64    X.    W.    60    (1895):    Kleinmann    v. 

of  importance,  which  a  person  would  be  more  Geiaelmann,    114    Mo.    437»    21    S.  W.    796 

likely  to  preserve  with  greater  care.     Hoblit  (1893) ;   Kane  v.  Metropolitan  El.  R.  Co.,  15 

V.  Houser,  171   111.  App.  19    (1913).  Daly  294.  6  X.  Y.  Supp.  526  (1889) ;  Wells  v. 

87.  Mordecai  v.   Real,  8  Port.    (Ala.)    529  Martin,    1    Ohio   St.   386    (1853);    Bright   v. 
(1839) ;   Minor  v.  Tillotson,  7  Pet.    (U.  S.)  Allan,  203  Pa.  386,  53  Atl.  248  (1902)  :  U.  8. 

99,  32  L.  ed.  621  (1833).  v.  Sutter,  21   How.    (U.  S.)    170    (1858);   5 

88.  Bagley   v.   McMickle,   9   Cal.   430,   447      Ch^mb.,  Ev.,  §  3577,  n.  9. 

(1858);    United-  States   v.   Reyburn,  6   Pet.  48.  Empire    State   Surety    Co.   v.    Linden- 

(U.   S.)    352,   367,  8  L.  ed.   424    (1832);    5  meier,  64  Colo.   497,   131   Pac.  437    (1913); 

Chamb.,  Ev.,  §  3677,  n.  6.  Harper  ▼.  Scott,  12  Ga.  126  (18.52). 

88.  VawmazoB  v.  Gloss,  283   III.  314,   104  43.  Graham  v.  Campbell,  56  Ga.  258  (1876). 

N.  E.  1063  (1914).  44.  H&yden   v.   Mitchell.    103   Ga.   431,   30 

40.  Larsen  V.  All  Persons,  165  Cal.  407,  132'  S.   E.   287    (1897);    Bain   v.  Walsh,   86  Me. 

Pac.  761    (1913);  Winter  v.  Dibble,  251   HI.  108,  26  Atl.  1001    (1892);  Stevens  v.  Miles, 

200,  96  X.  E.  1093   (1911) ;  Smith,  Carey  &  142  Mass.  571,  8  N.  E.  426  (1886) ;  Wells  v. 

Co.  V.  Atchison  Live  Stock  Co.,  92  Kan.  6,  Pressy,  105  Mo,   164,  16  S.  W.  670   (1891); 

140  Pac.   108    (1914);   Post  v.  Leland,   184  Isaacs  v.  Cohn,  10  App.  Div.  216,  41  N.  Y. 

Mass.  601,  89  N.  E.  361    (1904)  :  Mathes  v.  Rupp.  779  (1896) ;  Blackburn  v.  Blackburn,  8 

Swit«er  Lumber  Co.,  173  Mo.  App.  2.39,  158  Ohio  81   (1837) ;  Graff  v.  Pittsburgh  d:  S.  R. 

S.  W.  729    (1913)  ;   Abel  v.  Brewster,  12  N.  Co.,  31  Pa.  489  (1868)  ;  Moore  v.  Beattie.  33 

Y.  Supp.  331    (1890)  ;  Emig  v.  Diehl.  76  Pa.  Vt.  219.  (1860)  ;  5  Chamb.,  Ev..  §  .3578.  n.  1. 

369  (1874)  ;  5  Chamb.,  Ev.,  §  3677,  n.  S.  45.  Wells  v.  Martin,  1  Ohio  St.  386  (1863), 
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Province  of  the  Jury. — The  jury  is  in  no  way  concerned  with  the  determi- 
nation of  this  question.  It  is  for  them  to  decide  on  the  sufficiency  of  the  evi- 
dence afforded  by  the  writing  thus  proven/^ 

§  1125.  Diligence  Beqnired  in  Scarch.^^ —  Evidence  to  prove  the  loss  or  de- 
struction of  a  writing  must,  in  order  to  authorize  the  relaxation  of  the  rule  re- 
specting the  production  of  the  original,  show  that  reasonable  diligence  has  been 
used  in  searching  for  the  missing  document/®  xV  mere  casual,  indifferent  or 
careless  search  will  not  be  sufficient.  Something  more  will  be  required ;  some- 
thing tending  to  show  that  the  proponent  was  actuated  by  a  desire  to  find  the 
alleged  lost  or  destroyed  instrument  and  that  his  efforts  were  exerted,  bone  fide, 
to  acc/omplish  that  result.*®  The  court  must  be  satisfied  that  the  party  has 
acted  in  good  faith  in  his  endeavor  to  find  it;  that  he  has  exercised  the  same 
degree  of  diligence,  in  his  search  for  it,  that  an  ordinary  person,  actually  de- 
sirous of  finding  and  producing  it,  would  have  employed,  which  would  re- 
quire his  looking  for  it  in  those  places  where  one  might  fairly  have  expected  to 
find  it  and  the  exercise  by  him,  generally,  of  all  reasonable  endeavors  to  dis- 
cover it.**^ 

A  Question  for  the  Presiding  Judge. —  The  questions  whether  good  faith 
has  been  exercised  by  a  person,  in  his  search  for  an  alleged  missing  document, 
and  whether  he  has  exercised  the  required  degree  of  diligence,  are  ones  which 
the  presiding  judge  must  determine,  in  the  exercise  of  sound  reason.  If  he  is 
satisfied  that  the  proponent  has  exercised  reasonable  diligence  and  good  faith, 
in  his  search  for  the  writing,  he  will  permit  the  introduction  in  evidence  of 
secondary  evidence  of  its  contents;  otherwise  it  will  be  rejected.*^*  His  deter- 
mination in  the  matter  will  ordinarily  not  be  disturbed  on  appeal.*^* 


46.  GlasseU  v.  Mason,  32  Ala.  719  (1858) ; 
Witter  V.  Latham,  12  Conn.  392  (1837); 
Page  V.  Page,  16  Pick.  (Mass.)  368  (1834); 
Jackson   v.    Firer.    16    Johns.    (N.    Y.)     193 

(1819)  ;  5  Chamb.,  Er:,  §  3578,  n.  3. 

EeTlew  on  appeal. — The  determination  of 
the  presiding  judge  in  the  matter  wiU  not,  as 
a  general  rule,  be  reviewed  on  appeal.  Smith 
V.  Brown,  151  Mass.  338,  24  N.  E.  31  (1890) ; 
Kearney  v.  Mayor,  etc.,  of  New  York,  92  N. 
Y.  617   (1883).' 

47.  5  Chamberlayne,  Evidence,  §§  3579, 
3580. 

48.  Empire  Surety  Co.  v.  Lindemneier, 
supra;  Prussing  v.  Jackson,  supra:  Howe  ▼. 
Fleming,  123  Ind.  282.  24  N.  E.  238  (1889); 
McConneU  v.  Wildes,  153  Mass.  487,  26  N.  E. 
1114  (1891);  Windom  v.  Brown,  65  Minn. 
394,  67  N.  W.  1028  (1896)  ;  Dishaw  v.  Wad- 
leigh.  15  App.  Div.  205,  44  N.  Y.  Supp.  207 
( 1897 ) ;  Gladstone  Lumber  Co.  ▼.  Kelly,  64 

Or.  163, 129  Pac.  763  (1913) ;  Heller  ▼.  Peters, 


140  Pa.  648,  21  Atl.  416  (1891);  5  Chamb., 
Ev.,  §  3579,  n.  2. 

48.  Post  V.  Leland,  184  Mass.  601,  69  N. 
E.  361  (1904);  Kidder  v.  Blaisdell,  45  Me. 
461  (1858) ;  Slocum  v.  Bracy,  65  Minn.  100, 
67  N.  W.  843;  5  Chamb.,  Ev.,  §  3579,  n. 
3. 

50.  Pilcher  v.  Dothan  Mule  Co.,  6  Ala.  App. 
552,  60  So.  547  (1913);  McDonald  v.  Stark, 
176  111.  456,  52  N.  E.  37  (1898) ;  Bascom  v. 
Toner,  5  Ind.  App.  229,  31  N.  E.  856  (1892) ; 
Atherton  v.  Phoenix  Ins.  Co.,  109  Mass.  32 
(1871);  Thomson  v.  Flint  &  P.  M.  R.  Co., 
131  Mich.  95,  90  N.  W.  1037  (1902) ;  Klein- 
mann  v.  Geiselmanri,  supra:  Blair  ▼.  Flack, 

141  N.  Y.  53,  35  N.  E.  941  (1894) ;  Empire 
Transp.  Co.  v.  Steele,  70  Pa.  188  (1871);  5 
Chamb.,  Ev.,  §  3579,  n.  4. 

51.  Hobson  v.  Porter,  2  Colo.  28  (18731: 
Patterson  v.  Drake,  126  Ga.  478,  65  S.  E. 
175  ( 1906) ;  Kleinmann  v.  Gelselmaiin,  supra: 
Kearney  ▼.  City  of  New  York  supra;  Goi|;as 
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§  1126.  Public  Records;  Oflcial  and  Judicial.'* — Public  records,  consisting  of 
official  registers,  papers  and  writings  and  judicial  records,  constitute  an  ex- 
ception to  the  rule  recjuiring  the  production  of  the  original,  unless  the  failure 
to  produce  it  is  explained  to  the  satisfaction  of  the  presiding  judge,  in  the 
inconvenience  attending  the  removal  of  such  records  and  the  danger  of  loss  or 
destruction  are  found  the  reasons  for  permitting  proof  of  public  records  other 
than  by  production  of  the  original.*^  In  the  case,  however,  of  public  official  ^^ 
and  judicial^®  records,  which  are  shown  to  have  been  lost  or  destroyed,  the 
same  principle  controls,  as  to  proof  other  than  by  the  original,  as  in  the  case  of 
other  documents  and  writings.  When  the  fact  of  their  loss  or  destruction  is 
established,  to  the  satisfaction  of  the  presiding  judge,  he  will  permit  the  in- 
troduction of  parol  evidence  of  their  contents.*^ 


§  1127.  Yoluminous  Facts  in  Different  Writings.*^ —  Another  instance  of 
where  the  court  will  not  insist  upon  the  production  of  the  original  occurs 
where  the  evidence  consists  of  the  result  of  voluminous  facts,  contained  in 
books,  writings  and  the  like,  and  an  examination  or  inspection  of  them  could 
not,  conveniently,  be  made  in  the  presence  of  the  tribunal.*^  In  such  a  case 
one  who  is  sufficiently  competent  and  who  has  examined  the  particular  writ- 
ings may  be  permitted  to  state  the  result  ascertained  by  him.®^     The  same 


V.  Hertz,   150  Pa.  538,  24  Atl.  756    (1892); 
5  Chamb.,  Ev.,  §  3580,  n.  1. 

55.  Morietofi  v.  Welk,  10  Cal.  App.  139, 
124  Pac.  869  (1912);  Stevens  v.  Miles,  142 
Mass.  571,  8  X.  E.  426   (1886). 

58.  5  Chamberlavne,  Evidence,  §  3581. 

54.  Tobin  v.  Seay,  2  Brev.  (.S.  C.)  470 
(1811);  BaUard  v.  ll^onias,  19  Gratt.  (Va.) 
14  (1868)  ;  Doe  v.  Roberts,  13  M.  &,  W.  520 
(1844)  ;  5  Cbamb.,  Ev.,  §  3581,  nn.  1,  2. 

56.  People  v.  Pike,  197  III.  449,  64  N.  E. 
393  (1902);  Bowland  v.  McDonald  Ind. 
Teleph.  Co.,  82  Kan.  84,  107  Pac.  797  (1010) ; 
Winn  Parish  Bank  v.  White  Sulphur  Lumber 
Co..  133  La.  282,  62  So.  907  (1913);  U.  S. 
Peg  Wood,  etc.,  Co.  v.  Bangor  &  A.  B.  Co., 
104  Me.  472,  72  Atl.  190  (1909)  ;  Wallace  v. 
First  Parish  in  Townsend,  109  Mass.  263 
(1872);  Van  Pelt  v.  Parry,  218  Mo.  680, 
118  S.  W.  425  (1909);  Leland  v.  Cameron, 
31  N.  Y.  116  (1866) ;  Young  v.  Buckingham, 
5  Ohio  486  (1832);  Richard's  Appeal,  122 
Pa.  547,  15  Alt.  903  (1888*) ;  5  Chamb.,  Ev., 
§  3581,  n.  3. 

56.  Hibernia  Sav.  &  Loan  Soc.  v.  Boyd,  166 
Cal.  193,  100  Pac.  2.39  (1909);  Brown  v. 
Madden,  141  Ga.  419,  81  S.  E.  196  (1914); 
Kennedy  v.  Borah,  226  111.  243,  80  N.  E.  767 
(1907);  Dailey  v.  Coleman,  122  Mass.  64 
( 1877 ) ;  Crane  v.  Waldron,  133  Mich.  73,  94 


N.  W.  593  (1903);  McKellar  v.  McKay,  156 
N.  C.  283,  72  S.  E.  375  (1911);  Heeney  v. 
Kilbane,  59  Ohio  St.  499,  53  N.  E.  262 
(1898);  Coombs  v.  Cook,  35  Okl.  326,  129 
Pac.  698  (1913);.  Richard's  Appeal,  supra; 
5  Chamb.,  Ev.,  §  3581,  n.  4. 

57.  Davies  v.  Pettit,  11  Ark.  349  (18.50); 
Morrison  v.  Price,  130  Ky.  139,  112  S.  W. 
1090  (1908)  ;  Davis  v.  Montgomery,  205  Mo. 
271,  103  S.  W.  979  (1907);  5  Chamb,,  Ev., 
§  3581,  n.  5. 

58.  5  Chamberlayne,  Evidence,  §  3582. 

59.  New  La  Junta  A  Lamar  Canal  Co.  ▼. 
KyerhiU,  17  Colo.  App.  26,  67  Pac.  1026 
(1902);  Elmira  Roofing  Co.  v.  Gould,  71 
Conn.  629,  42  Atl.  1002  (1899);  Culver  v. 
Marks,  122  Ind.  554,  23  N.  E.  1086  (1889)  ; 
State  V.  Brady,  100  Iowa  191,  69  N.  W.  290 
(1896);  Greenfield  v.  Massachusetts  Mut.  L. 
Ins.  Co.,  47  N.  Y.  430  (1872)  ;  Boston  7  W. 
R.  Co.  V.  Dana,  1  Gray  (Mass.)  83  (1854); 
Scott  V.  Astoria  R.  Co.,  43  Or.  26,  72  Pac. 
594  (1903)  ;  5  Chamb.,  Ev.,  §  3582,  n.  1. 

60.  Elmira  Roofing  Co.  v.  Gould,  supra. 
Thus,  where  a  witness  has  been  permitted, 
as  bearing  upon  the  question  of  a  person's 
solvency,  to  state  the  result  of  an  inspection 
by  him  of  books  of  account,  securities  and  the 
like  belonging  to  such  person.  Meyer  ▼. 
Sefton,  2  Stark.  274  (I8I7).    In  like  manner 
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pi^inciple  controls  where  the  results  ^qug^^, tp  be  jCjalahli^)!^  are  negative,  in- 
stead of  affirmative,  ,fl.s,  where  the  object  is  to  show  that  the  books  examined 
did  not  contain  certain  facts/'*  ^  In  such  cajses,  however,  it  has  been  held  that 
if  required  by  the  opposing  party  the  books  should,  unless  some  legal  excuse 
exists,  be  produced  for  examination  or  to  enable  him  to  cross-examine  the 
witness."*'^  It  frequently  happens  that  the  result  of  an  examination  of  volu- 
minous books  is  embodied  in  the  form  of  an  abstract  or  schedule,  containing 
in  itself  numerous  figures,  tabulation^  or  statements  which  if  orally  stated 
to  the  jury  might  nevertheless  tend  to  confuse  them  in  their  deliberations. 
Therefore  an  abstract  made  as  a  result  of  an  examination,  by  an  expert,  may 
be  received  in  evidence  where  such  person  has  testified  as  a  witness  and  an 
opportunity  has  been  afforded  for  cross-examination,**  - 

§  1128.  Writing  Collateral  to  lasues.^^-^  The  "  beet  evidence  rule''  is  not 
operative  in  all  cases,  as  exclusive  of  proof  by  parol  of  some  fact  or  facts  evi- 
denced by  the  instrument.  In  so  far  as  the  contents  of  the  writing  are  con- 
cerned and  the  legal  effect  thereby  created  it  may  be  collateral  to  the  issue,  in 
which  case  some  fact  asserted  therein  may  be  established  by  extrinsic  evidence.*^ 
Thus,  where  it  is  desired  to  prove  the  existence  of  a  partnership,  and  not  the 
mutual  obligations  and  rights,  as  expressed  in  the  partnership  agreement,  parol 
evidence  has  been  received  to  establish  that  fact.**  So,  where  the  fact  that  a 
person  occupies  the  relation  of  a  tenant  to  another  is  sought  to  be  proved,  proof 
of  the  relation  may  be  made  by  extrinsic  evidence.*'^     In  like  manner  where 


a  witness  may  be  permitted  to  testify  as  to 
a  balance  due  between  parties.  WaUord  v. 
Farnham,  47  Minn.  95,  49  N,  W.  528  ( 1891)  ; 
Roberts  v.  Diixon,  Pea  83,  3  R.  R.  6G0  (1791). 
Thus  witnesses  who,  in  an  official  rapacity, 
have  examined  the  accounts  of  a  state  treas- 
urer in  his  dealings  with  the  state  and  who 
have'made  a  written  report  in  regard  thereto, 
have  been  permitted  to  testify  as  to  the  gen- 
eral balance  of  his  accounts  with  the  state. 
Burton  v.  Driggs,  20  Wall.  (U.  S.)  125,  22 
L.  ed.  269    (1873). 

A  report  of  a  city  treasurer  is  not  rendered 
secondary  evidence  by  the  fact  that  it  is 
copied  from  other  records  in  his  office.  The 
reports  were  made  pursuant  to  official  duty 
and  were  originals  and  not  mere  copies. 
TTickinson  v.  A^Tiite,  25  X  D.  523,  143  N.  W. 
754,  49  L.  R.  A.   (N.  S.)   362   (1913). 

61.  VVoodrnflf  v.  State,  61  Ark.  157,  170,  32 
S.  W  102  (1895).  Such  a  situation  ia  pre- 
sented where  a  witness  is  permitted  to  testify 
that  he  had  examined  the  books  of  a  bank 
to  ascertain  whether  the  defendant,  when  he 
passed  a  check  and  received  an  advance  on 
it,  had  any  account  with  the  bank,  and  that 


he  had  no  account  at  that  time.     People  v. 
Dole,  122  Cal.  486,  55  Pac.  581    (1898). 

62.  Elmira  Roofing  Co.  v.  Gould,  »upra: 
Culver  V.  Marks,  supra. 

63.  Culver  v.  Marks,  supra.  The  question 
of  the  admission  of  an  abstract  or  schedule 
is  a  matter  for  the  presiding  judge  to  de- 
termine as  a  matter  of  sound  administration. 
Lynn  v.  Cumberland,  77  Md.  449,  26  Atl.  1001 
(1893). 

64.  5  Chamber layne,  Evidence,  §  3583. 

65.  Knight  v.  Landis,  11  Ga.  App.  536,  75 
S.  E.  834  (1912);  Johnson  v.  Carlin,  121 
Minn.  176,  141  K  W.  4  (1913);  Hoisting 
Mach.  Co.  v.  Goeller  Iron  Works,  84  X.  J.  L. 
504,  87  Atl.  331  (1913);  Peters  &  Roberts 
Furniture  CJp.  v.  Queen  City  F.  Ins.  Co.,  63 
Or.  382,  126  Pac.  1005  (1912);  5  Chamb., 
Ev.,  §  3583,  n.  1.  • 

66.  Griffin  v.  Stoddard,  12  Ala.  783  (1848) : 
Trowbridge  v.  Cushman,  24  Pick.  (Mass.) 
310  (1834);  Price  v.  Hunt,  59  Mo.  258 
(1875);  Edwards  v.  Tracy,  62  Pa.  374 
(1869) ;  Cutler  v.  Thomas,  25  Vt.  73  (1852) ; 
6  Chamb.,  Ev.,  §  3583,  n.  2. 

67.  Doe    V.    Gray,    2    Houst     (Pel.)    135 
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the  question  of  the  ownership  of  personal^  or  real  property  ^*  is  Collateral  to 
the  issue,  proof  of  such  fact  by  parol  evidence  has  been  allowed;  That  a  par- 
ticular writing  has  been  executed -may  also  be  shown  in  this  manner.*'®  In 
much  the  same  way,  evidence  apart  from  the  writing  itself  has  been  received 
to  show  the  fact  of  a  sale,^^  an  indebtedness,^^  the  delivery  of  a  contract.^^ 
that  one  is  president  of  a  corp<)ration,*'*  the  payment  of  a  license  fee/^  taxes  ^* 
or  money  upon  an  order,'^  or  in  settlement  of  an  account  '^^  and  the  like. 

§  1129.  Writing  in  Control  of  Adverse  Party J<^ —  Another  instance  of  where 
the  production  of  an  original  instrument  is  excused  exists  where  it  is  in  the 
possession  or  under  the  control  of  the  opponent,  who  fails  or  refuses  to  produce 
it  after  reasonable  notice  to  him  to  do  so.^®  .  In  such  case  the  same  principle 
<jontrols  as  where  the  document  is  lost  or  destroyed.  It  is  the  fact  that  the 
instnmienfc  is  not  within  the  power  of  the  party  to  produce  which  permits  of 
the  introduction  of  secondary  evidence.'^* 

Notice  to  Produce;  Necessity  of. —  The  proponent  will  be  required,  as  a 


U868)  i  Straw  v.  Jones,  9  N.  H.  400  (1838)  ; 
Kayner  v.  Lee,  20  5  h.  384  (1870)  ;  Bogar- 
du8  V.  Trinity  Cliurtli,  4  Sandf .  Ch.  ( X.  Y. ) 
633  (1847) ;  Wolf  v.  Unlhelm  (Tex.  Civ.  App. 
1012),  146  a  W.  218;  Taylor  v.  Peck,  il 
Gratt  (Va.)  11  (1871);  5  Chamb.,.  Ey.,  § 
3583,  n.  3. 

68.  Patterson  v.  Kicker,  72  Ala.  406 
(1882)  ;  Oaks  v.  West  (Tex.  Civ.  App.  1901), 
64  S.  W.  1033:  Sleep  v.  Heymanjn.  .57  Wis. 
495,  16  X.  W.  17  (1883):. 5  Chamb.,  Ev„  § 
3583,  n.  4. 

69.  Wright  v.  Roberts,  116  Ga.  104.  42  S. 
E.  369  (1902),;  Tucker  v.  Welah,  17  Mass. 
160,  9  Am.  Dec.  137  (1821);  Bibcock  v. 
Beaver  Creek  Tp.,  65  ^lich.  479,  32  N.  W. 
653  i  1887 )  :  5  Chamb.,  Ev.,  §  3583.  n..  .5- 

70.  McLendon  v.  Kubenstine,  180  Ala.  615, 
61  So.  902  (1913)  ;  Maasey  v.  Farmers'  Xat. 
Bank,  113  111.  XU  (188.>)  ;  OiUiert  v.  Duncan. 
29  N.  J.  L.  1.33  (ISOl)  :  Reynolds  y.  Kell^', 
1  Daly  (X.  Y.)  283  (1^6.3);  Shoenher^er  v. 
Hackman,  37  Pa.  87  (KSGO);  5,  Cbarab.,  Ev., 
§  3583,  n.  6. 

Proofs  of  loss. —  Hagan  v.  Merchants'  & 
Bankers*  In**.  Co.,  81  Iowa  321,  46  X.  W. 
1114,  25  Am.  St.  Rep.  402  (1890);  Pelzer 
Mfg.  Co.  v.  Sun  Fire  Office,  36  S.  C  213,  15 
S.  K.  .562    n891).  ,        . 

71.  Johntion  v.  Carlin,  supra. 

78.  Stein  v.  Local  Board  of  Review, .  135 
Iowa  539,  113  X.  W.  339  (1907)  ;  Cooper  v. 
Breckenridi^.  11  Minn.  341   (1866). 

78.  Pecos  &  X.  T.  Ry.  Ca  v.  Cox  (Tex.  Civ. 
App.  1912),  150  S.  W.  265. 


74.  Knight  v.  Landis,  supra. 

75.  Eastman  &  Co.  v.  W^atson,  72  Wash. 
522,   130  Pac.  1144    (1913). 

76.  Shepherd  v.  Sartain,  185  Ala.  439,  64 
So.  57   (1914). 

77.  Phillips  v.  Pippin,  4  Ala.  App.  426,  58 
So.   HI    (1912). 

76.  Raymond  v.  8ellick,  10  Conn.  480 
(1836)  ;  5  Chanab.,  Ev.,  §  3583,  n.  14, 

78.  5  Chamberlayne,  Evidence,  §§  3584- 
3686. 

80.  Atlantic  Coa^t  Line  R.  Co.  v.  Hill,  12 
Ga.  App.  392,  77  S.  E.  316  (1913);  Young 
V.  People,  221  111.  51,  77  N.  E.  536  (1906); 
Chicago,  etc.,  R.  Co.  v.  Benedict's  Adm'r.,  154 
Ky.  675,  159  S.  W.  526  (1913);  Morse  v. 
Woodworth,  155  Mass.  233,  29  N.  E.  525,  27 
X.  E.  1010  ( 1891)  ;  Hoffman  Heading  &  Stave 
Co.  v.  St.  Louis,  etc.,  Ry.  Co.,  119  Mo.  App* 
495,  94  S.  W.  597  ( 1906)  ;  Bissell  v.  Myton, 
160  App.  Div.  268.  145  X.  Y.  Supp.  591 
(1914);  John  V.  John,  Wright  (Ohio)  584 
(1834)  ;  McFadden  v.  McFadden,  32  Pa.  Su- 
per. Ct.  534  (1907);  Missouri,  K.  A  T.  Ry. 
Co.  y.  Elliott,  102  Fed.  96,  42  C.  C.  A.  188 
(1900)  ;  .5  Chamb.,  Ev.,  §  3584.  n.  1.     . 

81.  Attorney -General  v.  Le  Merchant,  2  T. 
R.  201  (1772)..  Tlie  fact  that  the  adverse 
party  is  not  in  the  actual  possession  of  the 
writing  called  for  is  not  material;  if  he  has 
the  legal  right  to,  and  may  demand^  posses- 
sion of  the  infttrument,  bin  failure  to  produce 
it  will  authorize  the  admission  of  secondary 
^evidence.     Wilson  v.  Wright,  8  Utah,  215,  30 

Pac.  754  ( 1892) ;  5  Chamb.,  Ev.,  §  3684,  n.  3. 
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general  rale^  to  show  to  the  satisfaction  of  the  presiding  judge  that  the  adverse 
party,  being  in  possession  of  the  writing,  has  failed  or  refused  to  produce  the 
same^  after  notice  given  to  him  or  to  liis  attorney,^-  sutiieieutly  reasonable  iu 
point  of  time  to  allow  of  its  production  at  the  trial.^^  The  object  of  the  notice 
is  to  give  sufficient  opportunity  to  an  opponent  to  enable  him,  if  he  desires,  to 
produce  the  writing  so  that  the  tribunal  may  be  iu  the  possession  of  the  be^t 
evidence  of  iti?  contents,  and  where  he  fails  to  produce  it,  to  satisfy  the  court 
that  the  pr»  po  is  entitled  to  introduce  secondary  evidence,  owing  to  his 

inability  to  procure  the  original.*''  It  is  the  general  rule  that,  if  the  adverse 
party  is  in  possession  of  the  document  and  it  is  in  court,  a  demand  for  its  pro- 
duction at  the  trial,  without  any  prior  notice,  is  sufficient.***^  A  formal  written 
notice  to  an  opponent  to  produce  a  writing  may  also  be  excused  where,  from 
the  nature  of  the  proceeding,  the  pleadings  and  the  like,  knowledge  by  him  of 
the  fact  that  the  instrument  will  be  required  may  be  presumed.®*  Under  such 
circumstances  a  failure  by  him  to  produce  it  will,  without  any  formal  notice 
calling  for  its  production,  enable  the  proponent  to  introduce  other  evidence  of 
its  contents.*^  Much  the  same  principle*,  as  is  mentioned  in  the  last  instance, 
controls  where  the  writing  in  question  is  a  notice;  such  as  a  notice  to  quit, 
notice  of  protest  and  the  like.®®  A  denial  by  the  adverse  party  of  his  ever 
having  been  in*  possession  of  the  writing  desired,  as  where,  in  the  case  of  a 
letter  ®^  or  telegram  ^  he  denies  ever  having  received  it,  has  been  considered  as 
excusing  the  proponent  from  giving  notice  to  him  to  produce  it. 


88.  RockH'eU  Stock  A  Land  Co.  v.  Castroni, 
6  Colo.  App.  521,  42  Pac.  ISO  (1S95)  :  Janatt 
V.  Corbett,  99  Ga.  72,  24  S.  £.  40S  (1896) ; 
International  Text-Book  Co.  v.  Mackhorn,  158 
IU.  App.  543  (1911) ;  Anderson  Bridge  Co.  v. 
Applegate,  13  Ind.  339  (1859);  Com.  v.  Em- 
ery, 2  Gray  (Mass.)  80  (1854);  Weeks  v. 
Lyon,  18  Barb.  (X.  Y.)  530  (1854) :  Choteau 
V.  Raitt,  20  Ohio  132  (1851);  Eiliert  v. 
Finkheiner,  68  Pa.  234,  8  Am.  Rep.  176 
(1871) ;  5  Chamb.,  Ev.,  §  3585,  n.  I. 

88.  Burke  v.  Table  MounUin  Water  Co.,  12 
Cal.  403  (1859);  Jack  v.  Rowland,  98  IU. 
App.  352  ( 1901 ) ;  LoweU  v.  Flint,  20  Me.  401 
(1841);  Pitt  v^  Emmons,  92  Mich.  542,  52 
X.  W.  1004  (1892) :  Utica  Ins.  Co.  v.  Cad  well, 
3  Wend.  (X.  Y.)  296  (1829) ;  Beard  v.  South- 
ern Ry.  Co.,  143  N.  C.  137,  55  S.  E.  505 
(1906) :  Barton  t.  Kane,  17  Wis.  37,  84  Am. 
Dec.  728  (1863)  ;  5  Chamb..  Ev.,  §  .3585,  n.  2. 

84.  Sayer  v.  G1os8op,  2  Exch.  409  ( 1848) ;  5 
Chamb.,  Ev.,  J  3585,  n.  3. 

85.  Stadler  Brewing  Co.  v.  Weadley,  99  ID. 
App.  161  (1900);  Dana  v.  Boyd.  2  J.  J. 
MarHh.  (Ky.)  587  (1828);  Overlook  v.  Hall. 
81  Me.  348,  17  Atl.  169   (1S89);  Whelan  y. 


Gorton,  l5  Misc.  625,  37  N.  Y.  Supp.  334 
(1896);  Scioto  Valley  R.  Co.  v.  Cromin.  38 
Ohio  St.  122  ( 1882)  ;  5  Chamb.,Ev.,§  3585,  n.  4. 

86.  Brown  v.  Booth,  66  III.  419  (1872) ;  Mc- 
Ginnis  v.  State,  24  Ind.  500  (1865);  Ro«e 
V.  Lewis,  10  Mich.  483  (1862);  NeaUey  t. 
Greenough,  25  X.  H.  325  (1852);  Eisenhart 
V.  Slaymaker,  14  Serg.  &  R.  (Pa.)  153 
(1826);  U.  S.  V.  Doehler,  1  Baldw.  (U.  S.) 
519   (1832);  6  CTiamb.,  Ev.,  §  3.>85,  n.  5. 

87.  Continental  L.  Ins.  Co.  v.  Rogers.  119 
in.  474,  10  X.  E.  242  (1887);  Hooker  v. 
Eagle  Bank  of  Rochester,  30  X.  Y.  S3,  86 
Am.  Dec.  351  (1864) ;  Peter  A  Roberts  Furni- 
ture Co.  V.  Queen  City  Fire  Ins.  Co..  $upn: 
McClean  v.  Hertzog.  6  Serg.  &  R.  (Pa.)  154 
(1820)  ;  5  Chamb.,  Ev.,  §  3585,  n.  6. 

88.  Brown  v.  Booth,  supra:  Brentner  v. 
Chicago,  etc.,  R.  Co.,  58  Iowa  625,  12  X.  W. 
615  (1882);  Edwards  v.  Bonneau,  I  Sandf. 
(X.  Y.)  610  (1848) ;  Morrow  v.  Com..  48  P». 
305   (1864) ;  5  Chamb.,  Ev.,  §  .3585,  n.  7. 

89.  Boyd  V.  Warden.  163  Cal.  155.  124  Pic 
841    (1912). 

90.  Kohl  V.  Bradley,  Clark  &  Co.,  130  Wis- 
301,  110  X.  W.  265   (1907). 
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Requirements  as  to  Notice* —  The  notice  fo  produce^  in  order  to  accomplish 
the  purpose  for  which  it  is  intended,  should  so  designate  the  writing  or  writ- 
ings called  for  as  to  inform  the  adverse  party  of  the  particular  instrument 
required.  As  a  general  rule,  if  the  writing  desired  is  described  in  such  a 
manner  that  the  adverse  party  must  hftvel>een  aware  of  what  particular  instru- 
ment was  called  for,  it  wUl  be  suflBcient  ®*  to  the  extent  that  a  failure  or  re- 
fusal to  comply  therewith  being  shown,  secondary  proof  concerning  the  con- 
tents will  be  admitted.®^ 

§  1130.  Writing  in  Possession  or  Control  of  Third  Party;  Out  of  Jurisdiction.^s 
—  If  a  writing  is  in  the  possession  or  control  of  a  third  party,  the  proponent 
will  not  be  permitted  to  produce  extrinsic  proof  of  its  contents,  until  the  pre- 
siding judge  has  been  satisfied  of  his  inability,  after  having  used  all  proper 
efforts,  to  obtain  the  original.*"*  There  is,  apparently,  an  entire  lack  of  har- 
mony as  to  the  admissibility  of  Secondary  evidence  of  the  contents  of  a  writ- 
ing, which  is  in  the  possession  of  a  third  party,  who  is  beyond  the  jurisdiction 
of  the  court.  Many  courts  require  that  some  effort  or  the  use  of  due  dili- 
gence by  the  proponent,  in  seeking  to. obtain  the  writing-in  qu^tion,  must  be 
shown  before  the  presiding  judge  will  admit  secondary  evidence  of  its  con- 
tents.^^  According  to  other  decisions  it  is  sufficient  if  it  appears  that  efforts  to 
procure  it  would  be  fruitless.*®  The  United  States  Supreme  Court  has,  how- 
ever, declared  that  secondary  evidence  of  the  contents  of  a  writing  may  be  given 
upon  proof,  merely,  that  it  is  beyond  the  jurisdiction  of  the  court.*'  This 
doctrine  also  has  the  sanctions  of  numerous  other  jurisdictions  *®  and  seems 
to  be  that  which  is  most  consistent  with  the  principles  of  sound  administration. 


91.  Rogers  v.  Custance,  2  Moo.  ft  Rob.  170 
(1839). 

92.  Burke  v.  Table  Mountain  Water  Co., 
8upra;  McDowell  v.  Aetna  Ins.  Co.,  164  Mass. 
444,  41  y.  E.  665  (1805) ;  Walden  v.  Davison. 
11  Wend.  (X.  Y.)  66,  25  Am.  Rep.  602 
(1833) ;  5  Chamb.,  Ev.,  §  3586,  n.  2. 

93.  5  Chamber layne.  Evidence.  §  3587. 

94.  Scott  V.  Bassett,  186  III.  98,  57  X.  E. 
875  (1000);  Butler  v  Mail  &  Express  Pub. 
Co.,  171  X.  Y.  208,  68  X.  E.  951  (1002);  5 
Chamb.,  Ev.,  §  3587.  n.  1. 

96.  McDonald  v.  Erhes,  231  111.  295,  83  X. 
E  162  ( 1907 )  ;  Waite  v.  High,  96  Iowa  742. 
65  X.  W.  .397  (1895);  Knowlton  v.  Knowl- 
ton,  84  Me.  283,  24  Atl.  847  (1892)  ;  Pringey 
v.  Gusfl,  16  Okl.  82,  86  Pac.  292  (1905)  :  Wise- 
man V.  Xorthern  Pac.  R.  Co.,  20  Or.  425,  26 
Pac.  272  (1891)  :  Bruger  v.  Princeton  &  St. 
M.  Mut.  F.  Ins.  Co.,  129  Wis.  281,  109  X..W. 
95    (1900);  5  Chamb.,  Ev.,  §  3587,  n.  2. 

96.  Bishop  v.  American  Preservers  Co.,  157 
111.  284.  41  X.  E.  765  (1895)  ;  UHerbette  v. 
Pittsfield  Xat.  Bank,  162  Mass.  137,  38  N.  E. 
368    (1894);   People  ▼.  Seaman,   107  Mich. 


348,  65  N.  W.  203  (1896) ;  5  Chamb.,  Ev.,  § 
3587,  n.  3. 

97.  Burton  v.  Driggs,  20  Wall.  (V.  S.)  126, 
22  L.  ed.  299  ( 1873 ) .  "  It  is  well  settled  that 
if  books  and  papers  necessary  as  evidence  in 
one  State  be  in  the  possession  of  a  person 
living  in  another  State,  secondary  evidence, 
without  further  showing,  may  be  given  to 
prove  the  contents  of  such  papers,  and  notice 
to  produce  them  is  unnecessary."  Id.,  per 
Mr.  flustii-e  Swayne. 

98.  Webb  v.  Gray,  181  Ala.  408,  62  So.  194 
(1913);  Zellerbach  v  Allenberg,  99  Cal.  57, 
33  Pac.  786  (1893);  Owers  v.  Olather  Silver 
Min.  Co..  6  Colo.  App.  1,  39  Pac.  980  1 1895)  ; 
Stewart  Bros.  v.  Randall  Bros.,  138  Ga.  796, 
76  S.  E.  3.52  (1912) ;  Wright  v.  Chicago,  etc., 
R.  Co.,  118  Mo  App  392,  94  S.  W.  655 
(1906) ;  Butler  v.  Mail  &  Express  Pub.  Co., 
Bupra;  Wiseman  v.  Xorthern  Pac.  R.  Co., 
supra:  Ralph  v.  Brown,  3.  Watts  &  S.  (Pa.) 
395  (1842):  Texas,  etc.,  Ry.  Co.  v.  Berlin 
(Tex.  Civ.  App.  1914),  166  S.  W.  62;  6 
Chamb.,  Ev.,  §  3687,  n.  6. 


OHAPTEE  LX. 

EVIDENCE  BY  PERCEPIION. 

Evidence  by  perception;  meaning  of  term,  1131. 
Administratiie  power  of  court,  1132. 
Subjects  of;  animals,  1133. 

persons;  facts  to  be  proved;  age,  1134. 

resemblance,  paternity,  etc.,  1135, 

things;  in  civil  actions,  1136. 
In  criminal  cases,  1137. 
Experiments,  1138. 
View,  1139. 

§'  1181.  Evidence  by  peroeptien;  meaning  of  term.^ —  Real  evidence  is  a  tenn 
which  covers  those  facts  which  are  presented  to  the  perceptive  faculties  of  the 
court  and  jury  by  things ;  personal  evidence  is  a  term  which  denotes  such  facts 
as  have  their  origin  or  source  in  persons,  whether  viewed  in  a  physical  or 
mental  capacity,  or  regarded  as  acting  in  an  involuntary  or  voluntary  manner: 
and  such  portion  of  personal  evidence  as  falls  within  the  direct  observation  of 
the  judge  or  jury  constitutes,  together  with  real  evidence  as  above  defined, 
evidence  by  perception.*  This  term  will  be  used  in  the  following  section.*, 
evidence  by  perception  having  reference  to  those  facts  of  which  the  court 
acquires  knowledge  by  the  exercise  of  its  o\vn  perceptive  faculties.'  In  a 
great  measure  proof  by  this  means  may  be  more  potent  than  by  any  other 
evidence.  It  is  not  founded  upon  the  opinion  T)r  testimony  of  others  but  upon 
the  knowledge  acquired  by  the  exercise  of  one's  own  senses.*  which  is  ordi- 
narily the  most  convincing.  What  one  sees  or  hears  is  a  matter  of  personal 
knowledge  and  furnishes  to  him  a  much  better  test  of  truth,  a  stronger  prob- 
ability of  the  existence  of  the  fact  observed,  than  would  result  from  the  testi- 
monv  of  others.*     Therefore,  such  evidence  will  ordinarilv  be  received. 

§  1132.  Administrative  Power  of  Conrt.* —  The  question  whether  such  evi- 
dence shall  be  admitted  is  largely  one  for  the  presiding  judge  to  determine,  as 
a  matter  of  sound  administration,''^  or,  as  it  is  frequently  expressed,  it  is  a 

1.  5  Chamberlarne,  Evidence,  §   3588.  4.  Warlick  v.  White.  76  N    C.  175  (1877). 

a.  Supra,  §  21:   1  Chamb.,  Ev.,  §  31.     See  5.  Gentry  v.  McMinnif*,  3  Dana   (Ky.)  382 

also,  1  Chamb.,  Ev.,  §§  27-31  for  discussion  (1835)  :  5  Chamb..  Ev ,  §  3588. 

of  real  evidence  and  evidence  by  perception.  6.  -6  Chamberlayne,     Evidence,     §§     358P. 

3.  People  V.  Kinney,  124  Mich.  486,  83  K.  3590. 

W.  147   (1900):  House  v.  State,  42  Tex.  Cr.  7.  Marshall  v.  Oantt,  15  Ala.  682  (IWP): 

125,  67  S.  W.  825  (1900).  Leonard  v.  Southern  Pac.  Co.,  21  Or.  555,  2» 
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matter  in  the  discretion  of  the  court,^  having  in  view  the  proper  application  of 
the  general  rules  of  evidence.  If  the  evidence  offered  is  too  remotely  related 
to  the  issues  involved  to  be  of  any  evidentiary  value  it  will  be  rejected,*  as  in 
other  cases.  It  will,  however,  ordinarily  be  received  if  it  is  relevant  to  the 
issue  involved,^^*  even  though  it  may  be  offensive  to  the  senses,  unless  the 
fact  to  be  proved  may  be  established  equally  as  well  by  some  other  evidence,^* 
and  providing  it  is  not  indecent.  An  exception  may,  however,  well  be,  and 
should  be,  made,  and  the  evidence  rejected,  where  it  would  be  contrary  to 
public  policy,  morals  or  decency  to  admit  it.^^  Thus  the  presiding  judge  might 
properly  reject  an  offer  to  prove  a  fact  by  an  exposure  of  the  person  which 
would  be  indecent  and  shock  one's  sensibilities.^*  Jle  mav  also  in  the  Exercise 
of  his  administrative  powers  refuse  to  admit  the  evidence  where  it  would  tend 
to  prejudice,*^  ciaifuse,  or  mislead  the  jury.^^ 

Review  by  Appellate  Court —  Owing  to  the  fact  that  this  evidence  is  of 
such  a  character  that  it  cannot  be  reported  on  appeal,  it  has  been  held  that  the 
discretion  exercised  by  the  presiding  judge,  in  respect  to  the  admission  or 
rejection  of  s\ich  evidence,  is  not  subject  to  review.^®  It  would  seem,  however, 
that  in  a  case  of.  clear  abuse  of  diflcretitm  by  the  trial  court,  the  appellate  court 
may  act,  2)s  in  other  cases  of  a  want  of  sound  administra^ipn  of  the  rules  of 
evidence  in  the  court  below.  ^^ 

§  1183.  Subjects  Of;  Animals.^^ —  The  presiding  judge  may,  in  the  exercise 
of  his  administrative  powers,  permit  the  production  of  animals  in  court,  or  an 
inspection  of  them  outside  of  the  court,  whenever  the  evidence  afforded  thereby 
ia  relevant  to  the  issue.*® 

§  1134.  Persons;  Facts  to  be  Proved;  Age,2o  etc. —  Where  the  age  of  a  person  is 
a  relevant  fact,  the  tribunal  may,  in  many  cases,  be  guided  by  an  observation 
of  his  or  her  appearance.^*     In  the  great  majority  of  cases,  better  evidence, 


Pac.  887  (1892) ;  5  Chamb.,  Et.,  §  3.589,  n.  1. 

8.  Tudor  Iron  Works  v.  Weber,  129  111. 
535.  21  N.  E.  1078   (1889). 

9.  Murrah  v.  State  (Tex.  Civ.  App.  1901), 
03  S.  W  318:  State  v  Bumham,  56  Vt.  445, 
48  Am.  Rep.  801   (1884). 

10.  People  V.  Fernandez,  35  X.  Y.  49,  62 
(]S6(>) 

11.  Knowlea  v.  Crampton,  55  Conn.  336 
(1887). 

IS.  A«py  V.  Botkins,  160  Ind.  170,  66  N.  E. 
462  (1902) ;  Vierling  v  Binder,  113  Iowa  337, 
85  N.  W.  621   (1901). 

18.  Warlick  v.  White,  s^pra, 

14.  LoiiiHville  ft  X.  R.  Co.  v.  Pearson,  97 
Ala  21),  12  So  176  (1893) :  Roflt  v.  Brooklyn 
Heights  R.  Co .  10  App.  Div.  477,  41  X.  Y. 
Supp.  1069  (1896) ;  Selleck  v.  Janesville,  104 
Wit.  570,  80  N.  W.  944   (1899). 


15.  Mann  v.  Sioux  City  ft  P.  R.  Co.,  46 
Iowa  637  (1877) ;  Stewart  v.  Everts,  76  W'is. 
35,  44  X.  W.  lOte  (1890);  6  Chamb.,  Ev., 
§  3589,  n.  9. 

18.  Harris  v.  Ansonia,  73  Conn.  359,  47 
Atl.  672  (1900). 

17.  Meier  v.  Weikel,  22  Ky.  L.  Rep.  953,  59 
S.  W.  496  (1900) :  Hunter  v.  Allen,  35  Barb. 
(X.  Y.)  42  (1860);  Philadelphia  v.  Rule,  93 
Pa.  15  (1880) ;  5  Chamb.,  Ev.,  §  3590,  n.  2. 

18.  5  Chamber layne,  Evidence,  §  3591. 

19.  Dillard  v.  State.  58  Miss.  368  (1880)  ; 
Beaver  v.  Whitney,  3  Pa.  Co.  Ct.  613  (1885) ; 
5  Chamb.,  Ev.,  §  3591,  n.  1. 

80.  5  Chamberlayne,  Evidence,  §§  3592- 
.^599. 

81.  First  Xat.  Bank  v.  Casey,  158  Iowa  .349, 
138  X.  W.  897    (191S);  Com.  v.  HoUis,  170' 
Mass.  433,  49  N.  E.  682   (1898);  People  ▼. 
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tending  to  more  satisfactorily  establish  such  fact,  is  obtainable  and  should  be 
produced.*^     Each  case,  however,  must  depend  upon  its  own  facts.^ 

Color,  Race,  Etc.—  The  question  of  the  color  of  a  person  is  a  matter  re- 
specting which  the  court  may  often  obtain  knowledge  from  observation.** 
This  method  of  perception,  as  an  aid  in  establishing  such  fact,  is  more  fre- 
quently employed  in  cases  of  alleged  mixed  ancestry.^*^ 

Identity, —  The  question  of  identity  is  one  concerning  which  the  tribunal 
may  well  exercise  its  sense  of  perception.^**  Thus  the  identity  of  a  person 
may  be  proved  by  inspection  and  when  so  established  it  will  require  strong 
proof  to  the  contrary  to  overcome  it.^^ 

Mental  Condition,  Insanity,  Intelligence,  Etc. —  The  question  of  the  mental 
condition  of  a  person  such  as  whether  he  is  insane  or  an  idiot,  while  one 
upon  which  expert  testimony  is  of  much  weight,^*  is,  nevertheless,  a  matter 
for  observation  by  the  tribunal  before  which  the  issue  is  being  tried.  Thus  a 
person's  appearance,  actions  and  conduct  are  matters  concerning  which  the 
tribunal  may  exercise  its  perceptive  faculties  as  an  aid  to  a  determination  re- 
specting his  mental  condition.*^  Similarly  where  a  person  of  tender  years  is 
called  as  a  witness,  the  question  of  his  intelligence  may  be  determined  by  the 
court  on  an  examination  on  rotr  dire.^^ 

Physical  Injuries. —  Unless  the  exhibition  be  such  as  may  be  characterized 
as  indecent,^^  it  is,  as  a  general  rule,  permissible  in  actions  to  recover  dam- 
ages for  physical  injuries,  sustained  as  the  result  of  some  wilful  or  negligent 
act,  to  exhibit  the  part  of  the  body  injured  to  the  tribunal.^*     The  rule  of 


Meade.  10  X.  Y.  Supp.  943  (1890)  ;  Hermann 
V.  State,  73  Wis.  248,  41  X.  W.  171  (1888)  ; 
5  Chamb.,  Ev..  §  3692,  n.  1.  And  where  a 
person  has  voluntarily  presented  himself  as  a 
witness  in  his  own  behalf  and  has  testified 
as  to  his  age,  a  direction  by  the  court  that 
he  stand  up  before  the  jury  that  they  may 
judge  of  his  age  from  his  appearance  is  in 
no  way  a  violation  of  the  constitutional  pro- 
vision that  an  accused  person  shall  not  be 
compelled  to  give  evidence  against  hiuiself. 
Williams  v.  SUte,  98  Ala.  52,  13  So.  333 
(1892). 

S8.  Stephenson  v.  State,  28  Ind.  272 
(1867);  Robinius  v.  State,  63  Ind.  235 
(1878). 

93.  Hermann  v.  State,  9upra. 

84.  Garvin  v.  State,  52  Miss.  207  (1876)  : 
Almshouse  Com'rs  v.  Wliistelo,  3  Wheel.  Cr. 
(N.  Y.)   194  (1808). 

85.  Chancellor  v.  Milly^  9  Dana  (Ky.) 
23  (1839)  ;  Warlick  v.  White,  76  N.  C.  175 
1 1877) ;  5  Chamb.,  Ev..  §  3593.  n.  2. 

86.  William's  Case,  29  Fed.  Cas.  No.  17,709. 
Crabbe  (U.  S.)'243   (1830);  5  Chamb.,  Kv< 


§  3594,  n.  1.  The  exhibition  to  the  jury  in  a 
bastardy  case  of  a  child  three  years  old  to 
show  a  resemblance  between  the  child  and  the 
alleged  father  is  error  as  the  child  is  too 
young  to  have  distinctive  features.  Johnston 
V.  Great  Northern  R.  Co.,  128  Minn.  365,  151 
N.   W.    125,  L.   R.  A.    1917   B   1140    (1915). 

87.  William's   Case,   supra. 

88.  Supra,  §§  722,  812 ;  3  Chamb.,  Ev.,  §§ 
2007  et  aeq;  §§  2415  et  seq. 

89.  Com.  Braley,  I  Mass.  103  (1804) :  Beau- 
bien  v.  Cicotte,  12  Mich.  459  (1864)  ;  Matter 
of  Russell,  I  Barb.  Ch.  (X.  Y.)  38  (184.5); 
5  Chamb.,  Ev.,  §  ,3595,  n.  2. 

80.  Com.  V.  Robinson,  165  Mhhs.  426.  4.1 
N.  E.  121  (1896)  :  State  v.  Juneau,  88  Wis 
180,  59  X.  W.  580  (1894)  ;  Wheeler  v.  U.  S.. 
159  r.  S.  523,  16  S.  Ct.  93,  40  L.  ed.  244 
(1895)  ;  5  Chamb.,  Ev.,  §  3595,  n.  3. 

81.  Brown  v.  »Swineford,  44  Wis.  282,  2S 
Am.  Rep.  582    (1878>. 

38.  Stewart  v.  Driscoll,  56  Colo.  316,  1» 
Pac.  18  ( 1914)  :  .Johnson  v.  Wasson  Coal  Co.. 
173  111.  App.  414  (1913) :  Cleveland,  etc.,  R 
Co.  V.  Colsou)  51  Ind*.  App.  225,  99  N.  E 
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relevancy,  also,  controls,  as  in  all  other  cases,  and,  if  the  evidence  is  irrelevant, 
it  will  be  rejected.^^  Such  an  exhibition  is  not  subject  to  the  influence  of 
bias,  to  which  the  testimony  of  witnesses  may  be ;  on  the  other  hand,  the  tribunal 
is  in  the  possession  of  the  best  evidence  obtainable  which,  in  other  instances, 
the  proponent  is  required  to  produce  and,  for  the  exclusion  of  which,  in  this 
particular  class  of  cases  there  is  no  satisfactory  reason  to  be  found.*"*  If, 
however,  the  presiding  judge  is  satisfied  that  no  good  object  will  be  attained  by 
the  proposed  exhibition  and  that  the  main  controlling  reason  is  to  make  an 
appeal  to  the  jury  and  arouse  their  sympathies,  he  will  refuse  to  permit  it.*^ 
It  should  appear  that  the  condition,  at  the  time  of  the  exhibition,  was  a  result 
of  the  injury  sustained  and  for  which  the  action  is  brought  and  not  due  to  some 
other  cause  which  has  intervened. ^^ 

Compulsory  Submussion  to  Examination, — >  Among  the  several  decisions 
which  are  opposed  to  the  exercise  by  the  court  of  a  power,  independent  of 
statute,  compelling  a  plaintiff,  in  a  civil  action  for  physical  injuries,  to  submit 
his  person  to  an  examination,  for  the  purpose  of  discovering  the  extent  of  his 
injury,  that  of  the  United  States  Supreme  Court,  as  enunciated  by  Mr.  Jus- 
tice Gray,'**  is  perhaps  the  most  frequently  referred  to.  The  conclusion 
reached  by  the  court,  in  this  case,  is  based  upon  the  ground  of  the  sacred  right 
of  the  individual  to  the  possession  and  control  of  his  own  person,  free  from 
inviolability,  and  that  there  is  no  power,  at  common  law,  to  compel  a  person  to 
forego  this  right  by  submission  to  an  examination  by  order  of  court.  This 
view,  which  is  also  endorsed  in  other  jurisdictions,^*^  was  dissented  from  by 
two  justices  of  the  United  States  Supreme  Court,  in  the  case  just  referred 
to,'**  in  aij  opinion  written  by  Mr.  Justice  Brewer,  and  the  conclusion,  as  ex- 
pressed in  the  prevailing  opinion,  has  not  met  with  approval^  in  the  majority 


433.(1913);  JameRon  v.  Weld,  93  Me.  345, 
45  Ail.  299  (1899)  :  Willis  v.  Browning,  161 
Mo.  App.  461,  143  S.  W.  516  (1912):  Perry 
V.  Metropolitan  St.  R.  Co.,  68  App.  Div.  351» 
74  N.  Y.  Supp.  1  ( 1902 ) ;  Continental  Cas- 
ualty Co.  V.  Wynne,  36  Okl.  325,  129  Pac. 
16  (1913);  5  Chamb.»  Ev.,  §  3596.  n.  2. 
Photographs  showing  a  person's  crippled  con- 
dition have  been  received.  Faivre  v.  Mander- 
scheid,  117  Iowa  724.  90  N.  W.  76  (1902). 

33.  Grand  Lodge  B.  of  R.  T.  v.  Randolph, 
186  III  89,  57   N.  E.  882    (1900), 

34.  Faivre  v.  Manderscheid,  9upra;  Carrico 
V.  West  Va.  Cent.  &  P.  Ry.  Co.,  39  W.  Va. 
86,  19  S.  E.  571,  24  L.  R.  A.  50  (1894). 

85.  Louisville  &  N.  R.  Co.  v.  Pearson,  97 
Ala.  211,  12  So.  176  (1893);  Svetkovic  v. 
Union  Pac.  R.  Co.,  95  Xeb.  369.  145  N.  W. 
990  (1914) ;  Rost  v.  Brooklyn  Heights  R.  Co., 
10  App.  Div.  477,  41  N.  Y.  Supp.  1069  (1896) ; 
5  Chamb.,  Ev.,  §  3596,  n«  6. 


36.  French  v.  Wilkinson,  93  Mich.  322,  53 
N.  W.  530  (1892). 

37.  Union  Pac.  R.  R.  Co.  v.  Botsford,  141 
U.  S.  250,  35  L.  ed.  734,  11  S.  Ct.  1000 
(1890).  Right  to  compel  party  to  action  to 
submit  to  a  physical  examination  either  be- 
fore trial  or  in  the  presence  of  the  jury.  See 
note,  Bender,  ed.,  129  N.  Y.  51. 

38.  MillR  v  Wilmingtoo  City  R.  Co.,  1 
Marv.  (Del.)  269,  40  Atl.  1114  (1894);  Pe- 
oria, etc.,  Ry.  Co.  v.  Rice,  144  111.  227.  33  N. 
E.  951  ( 1893) :  Stack  v.  New  Haven  A  H.  R. 
Co.,  177  Mass.  155,  58  N.  E.  686  (1900) ;  Mc- 
Quigan  v.  Delaware,  L.  &  W.  R.  Co.,  129  N. 
Y.  60,  29  X.  E.  235  (1891) ;  Easier  v  South- 
em  Ry.  Co.,  60  S.  C.  117,  38  S.  E.  238 
(1900);  Gulf,  etc.,  R.  Co.  v.  Brown  (Tex. 
Civ.  App.  1903),  75  S.  W.  807;  5  Chamb., 
Ev..  §  3597,  n.  2. 

39.  Union  Pac.  R.  Co.  v.  Botaford,  stipra. 
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of  the  cases  in  which  the  question  has  arisen,  the  weight  of  authority  being 
that  the  court  may,  in  the  absence  of  any  statutory  power,  require  a  submis- 
sion to  such  an  examination.^''  In  these  cases,  while  the  theory  of  the  in- 
violability and  sacredness  of  the  person  from  interference  by  others  is  recog- 
nized, the  extent  to  which  it  is  carried  is  said  to  be  based  upon,  as  it  is  ex- 
pressed in  one  opinion,  "'  a  fallacious  and  somewhat  sentimental  line  of  argu- 
ment," which  would,  in  many  cases,  operate  as  a  *'  denial  of  justice."*^  An 
examination  of  the  opinions,  which  decide  against  the  existence  of  the  power, 
certainly  fails  to  disclose  the  reasons  of  any  great  weight  in  support  of  their 
conclusion.  Much  of  the  same  situation  exists  where  the  presiding  judge  is 
reijuested  to  direct  a  person  to  perform  some  physical  act,  in  the  presence  of 
the  jury,  to  show  the  nature  and  extent  of  the  injuries.  Thus  it  seems  that, 
in  such  a  case,  the  court  may,  in  its  discretion,  grant  or  refuse  a  request  to 
direct  a  person  to. walk  in  the  presence  of  the  jury,  where  it" is  claimed  that 
the  injury  has  resulted  in  lameness.*^  Where  a  party  has  voluntarily  ex- 
hibited a  physical  injury  to  the  jury,  the  right  of  the  opponent  to  have  an 
examination  made  by  experts,  for  the  purpose  r>f  introducing  their  testimony 
respecting  the  injury,  is  recognized  and  a  denial  of  a  request  to  that  eflFect 
has  been  held  to  be  error.  ^^ 

Exercise  of  Power  by  Presiding  Judffe. —  Tho^e  jurir^dictions  which  reci>g- 
nize  the  existepce  of  the  power  to  compel  a  person  to  submit  his  b^nly,  or  some 
part  thereof,  to  an  examination. in  actions  for  physical  injuries,  do  not  gener- 
ally regard  the  order  as  one  which  may  be  insisted  upon  as  a  matter  of  right.** 


40.  BagM'eU  v.  Atlanta  Conuol.  St.  Ry.  Co., 
109  Ga.  611,  34  S.  E.  1018  (1.S90)  ;  Aspy  v. 
Botklns,  160  Ind.  170,  66  X.  E.  462  (1902)  ; 
Stmdgeon  v.  Sand  Beach,  107  Mich.  496,  6-) 
N.  W.  616  (1895);  Aske  v.  Duluth  &  Iron 
Range  R.  Co.,  83  Minn.  197,  85  N.  W.  1101 
( 1901 )  ;  Fullerton  v.  Fordyce,  144  Mo.  519,  44 
S.  VV.  1053  11898);  McGovfern  v.  Hope,  63 
N.  J.  L.  76,  42  AtL  830  (1899) ;  Miami  Turn- 
pike Co.  V.  Baily,  37  Ohio  St.  104  (1881); 
Hess  V.  Lake  Shore  &  M.  8.  R.  Co.,  7  Pa.  Co. 
Ct.  565  (1890)  ;  5  Chamb.,  Ev.,  §  3597,  n.  5. 

41.  Wanek  v.  Winona,  78  Minn.  98,  80  N. 
W.  851    (1899). 

42.  Hatfield  v.  St.  Paul  &  Duluth  R.  Co.. 
33  Minn.  13(».  22  X.  VV.  176   (1885). 

48.  Haynes  v.  Trenton,  123  Mo.  326,  27  S. 
\V.  622    (1894). 

44.  City  of  South  Bend  v.  Turner,  156  Ind. 
418.  60  X.  E.  271,  54  L.  R.  A.  396,  83  Am.  St. 
Rep.  200   (1900) 

Facts  established  by  majority  doctrine. — 
In  one  of  the  leading  casen  in  which  this 
question  is  considered  and  which  contains' An 
exhaustive  review  of  the  authorities  upon  the 


subject  it  is  said  that  ttie  following  proposi- 
tions may  be  regarded  as  established  by  the 
cases  which  sustain  what  may  l>e  said  to  \*t 
the  prevailing  opinion  of  the  courts.  *'  (1 ) 
That  trial  courts  have  the  power  to  order  the 
medical  examination  by  experts  of  the  injured 
parts  of  a  plaintiff  who  is  seeking  to  recover 
damages  therefor;  (2)  that  a  defendant  hait 
no  absolute  right  to  demand  the  enforcement 
of  such  an  order,  but  the  motion  therefor  is 
addressed  to  the  sound  discretion  of  the  trial 
court:  1 3)  that  the  exercise  of  such  discretion 
is  reviewable  on  appeal,  and  correctible  in 
case  of  abu'ie:  (4)  that  the  examination 
should  be  applied  for  and  made  before  enter- 
ing upon  the  trial,  and  should  be  ordered  and 
conducted  under  the  direction  of  the  court, 
whenever  it  fairly  appears  that  the  end  of 
justice  require  a  more  certain  ascertainment 
of  important  facts  which  can  only  be  disclosed, 
or  fullv  elucidated,  bv  such  an  examination, 
and  such  an  examination  mav  be  made  n'ith- 
out  damage  to  the  plaihtilT's  life  or  health 
or  the  Infliction  of  serious  pain;  (5)  that 
the  refusal .  of  the  motion,  when  the  circum- 
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It  is  rather  a  question  for  the  presiding  judge  Iso  determine,  as  a  matter  of  ad- 
ministration,  guided  by  sound  reasoning  having  in  view  the  attainment  of  jus- 
tice.** His  conclusion  in  the  matter  will  not  ordinarily  be  disturbed  on  ap- 
peal, where  it  appears  that  sound  reason  has  been  employed  or,  as  it  is  some- 
times expressed,  unless  there  has  been  an  abuse  of  discretion.'^® 

§  11S5.  Besemblance,  Paternity,  Etc.'*"'^ — In  some  jurisdictions,  in  bastardy 
and  seduction  eases  where  it  is  sought  to  establish  parentage  by  a  resemblance 
between  the  child  and  the  putative  father,  the  exhibition  of  a  child  for  this 
purpose  has  been  refused,  without  regard  to  the  age.**  Ordinarily,  however, 
the  decisions  liave  generally  been  founded  upon  the  circumstance  that  the  child 
was  of  very  immature  age  and  had  not  outgrown  certain  characteristics  which 
tend  to  create  a  resemblance  between  very  young  infants  and  the  uncertainty 
in  a  resemblance  between  any  such  infant  and  its  reputed  father.*®  Under 
such  circumstances  the  evidence  afforded  by  the  comparison  may  be  somewhat 
fanciful  ^  and  should  be  sparingly  resorted  to.**  Ordinarily,  however,  the 
general  rule  seems  to  be  that  for  the  purpose  of  establishing  a  resemblance, 
such  resemblance  being  relevant,  a  child  of  the  proper  age  may  be  produced  in 
court  and  submitted  to  the  inspection  of  the  jury**^  As  bearing  upon  the  ques- 
tion of  a  want  of  resemblance  a  child  may  also  be  exhibited. to  the  jury.*^  In 
Iowa  the  rule  seems  to  be  that  a  child  under  two  years  of  age  should  not  be 
thud  exhibited  as,  in  any  way.  an  aid  in  determining  its  parentage^  owing  to 
the  immaturity  of  the  features  of  a  child  under  that  age.** ,  In  other  jurisdic^ 
tions,  and  this  seems  to  be  the  general  rule,  the  youth  of  the  child  is  not  a 
ground  for  exclusion,  but  rather  goes  to  the  weight  of  the  evidence.** 

stances   appearing   in   the  record   present   a  v.  Danforth,  48  Iowa  43   (1878);  6  Chamb., 

reasonabfy  clear  case  for  the  examination  un-  £v.,  §  3600,  n.  2. 

der  the  rules  stated  is  such  an  abuse  of  di8>  60  Clark  v.  Bnadstreet,  80  Me.  454,  16  Atl. 

cretion  in  the  trial  court  as  will  operate  to  56  ( 1888 ) ;  Hanawalt  v.  State,  m*pra, 

reverse   a   judgment   for  the   plaintiff;     (6)  51.  Udf    v.    Stewart,    10    Ont.    Rep.    501 

that  such  an  order  Hiay  be  enforced  not*  by  (1886K    Similarly,  in  such  a  case,  a  want  of 

punJuhiDient  ae  for  a  contempt,  but  by  delay-  resemblance  is  not  to  be  regarded  as  a  strong 

ing  or  dismissing  the  proceeding."    City  of  ciroumstance  against  the  alleged  paternity. 

South  Bend  v.  Turner,  supra.  Id. 

45.  Southern  Bell  Teleph.  Co.  v.  Lynch,  95  5S.  Re  Jessup,  81  Cal.  408,  21  Pac.  976 
Ga.  529,  20  S.  E.  .500  (1894) ;  City  of  South  (1889) ;  State  v.  &nith,  54  Iowa  104,  6  N.  W. 
Bend  v.  Turner,  supra:  Hatfield  v.  St.  Paul  153  (1880)  ;  Scott  v.  Donovan,  163  Mass.  378, 
4  !>..  R.  Co.,.s«pra;  White  v.  Milwaukee  City  26  N.  E.  871  (1891') ;  Gaunt  v.  States  50  N. 
Ry.  Co.,  61  Wis.  536,  21  N.  W.  524  (1884);  J.  L.  490.  14  Atl.  600  (1888)  ;  Finnegan  r. 
6  Chamb.,  Ev.,  §  3598,  n.  2.  Ihigan,  14  Allen   (Mass.)    197   (1867)  ;  Crow 

46.  Hatfield  v.  St.  Paul  &  D;  R.  Co.,  supra;  v.  Jordan,  49  Ohio  St.  655,  32  N.  E.  750 
Owens  V.  Kansas  City,  etc.,  R.  Co.,  95  Mo.  169,  (1892)  ;  5  Chamb.,  Ev.,  §  3600,  n.  6. 

8wS.   W.   .350    (1888).     .  §8.  Paulk  v.  State,  52  Ala.  427   (ia76># 

45P.  5  Chajnber!a.Fne.  Evidence,!  .3600*  54.  State  v.  Harvey,  112  Iowa  416,  84  N.  W. 

.48.  Reitz  v.  >State<  38  Ind.  187  (1870) ;  Peo-  535  (1900),  though  it  is  said  that  an  exeep- 

pie  V.  Carney,  29  Hun   (N.  Y.)   47    (1883) ;  tion  may  exist  where- the  parents  are  of  dlf- 

Hanawalt-v.  State,  64  Wis.  84,  24  N.  W.  489  ferent  races. 

(1885).                       '       •        .        .   .  55.  Scott  v.  Donovan,  supra.    As  in  other 

49.  Risk  v.  State,  19  Ind.  152  (1862) ;  State  cases  if  the  evidence  is  not  relevant  it  will  be 
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cide,  the  relative  poeition  of  the  parties  at  the  time  of  the  slaying.  Articles 
found  upon  the  body  of  the  deceased,  or  shown  to  have  belonged  to  him,®^  ^^^Yy 
also,  under  the  proper  conditions  of  relevancy,  frequently  be  produced  for  the 
inspection  of  the  jury.  Similarly  clothes  worn  by  a  witness  of  the  crime  have 
also  been  thus  exhibited***  Nor  is  it  any  objection  to  the  admission  of  evidenca 
of  this  character  that  it  cannot  be  made  a  part  of  the  record.®* 

Identification  of  Articles. —  It  will  be  required  where  a  weapon  or  the 
article  used  in  committing  the  offense,  or  connected  with  its  commission,  is 
offered  as  belonging  to  the  accused,^^  clothes  or  other  personal  property  as  being 
liis,*^  or  some  article  as  the  property  of  the  injured  or  deceased  person,  or 
some  part  of  a  body  as  that  of  the  deceased,^^  that  it  should  be  identiiied  as 
such  to  the  satisfaction  of  the  presiding  judge. 

• 

§  1138.  Experiments.^® —  Where  it  is  convenient  and  practical  and  the  rele- 
vancy of  the  evidence  has  been  established,  the  court  may  permit  an  experiment 
to  be  made  in  order  to  demonstrate  to  the  jury  the  working  of  machinery,*** 
the  use  of  tools  or  the  like,*®  or  firearms,®*  whether  under  specified  conditions 
a  certain  result  will  ensue  ^  and  the  like.**  Similarly  in  the  case  of  a  physi- 
cal injury  it  may  be  proper,  in  an  action  to  recover  damages  therefor,  to  con- 
duct an  experiment  in  the  presence  of  the  jury,  for  the  purpose  of  demonstrat- 
ing the  extent  of  the  injury.*^  The  question  whether  an  experiment  shall  be 
made  is  one  for  the  court  to  determine;  *^  much  caution  should  be  exercised,® ** 


less  to  show  th<ft^atare  of  the  injury  or  to 
identify  the  person  killed  or  the  slayer  as  they 
tend  to  prejudice  the  jury.  Flege  v.  State,  93 
Neb.  610.  142  N.  W.  276,  47  L.  R.  A.  (N.  S.) 
1106  (1913). 

80.  Mitchell  y.  State,  9upra;  Gardiner  v. 
People,  supra. 

81.  Thomas  v.  State,  45  Tex.  Cr.  Ill,  74  S. 
W.  36   (1903). 

88.  Hart  v.  State,  15  Tex.  App.  202*  (1883). 

88.  People  v.  Sullivan,  aupro;  Com.  v.  Bent- 
ley,  97  Mass.  551  (1867);  State  y.  CadoUe, 
17  Mont.  315,  42  Pac.  H57  (1895);  StaU  v. 
Hill,  65  N.  J.  L.  626,  47  Atl.  814  (1900); 
People  r.  Gonzales,  aupra;  5  Cbamb.,  Ev., 
§  3605,  n.  1. 

84.  State  v.  Porter,  32  Or.  135,  45  Pac.  964 
(1897). 

85.  State  y.  Moxley,  102  Mo.  374,  14  S.  W. 
969   (1890). 

86.  5  Chamberlayne,  Evidence,  §  3606. 

87.  Taylor  v  U.  S.,  89  Fed.  954,  32  C.  C.  A. 
449  (1898). 

L  People  V.  Hope,  62  Cal.  291   (1882). 
).  Taylor  v.  Com.,  90  Va.  109,  17  S.  E.  812 
(1893). 
80.  Jumpertz  v.  People,  21  111.  875  (1859) ; 


Eidt  v.  Cutter,  127  Mass.  522  (1879) ;  Hat- 
field  V.  St.  Paul  A  D,  R.  Co.,  33  Minn.  130,  22 
X.  W.  176  (1885);  5  Chamb.,  Ev.,  §  3606, 
n.  4. 

81.  Tudor  Iron  Works  v.  Weber,  31  111.  App. 
306  (1888);  Horan  v.  Chicago,  etc..  R  Co., 
89  Iowa  328,  56  X.  W.  507  ( 1893) ;  Adams  ▼. 
Thief  River  Falls.  84  Minn.  30.  86  X.  W. 
767  ( 1901 ) ;  Clark  v.  Brooklyn  Heights  R. 
Co.,  78  App.  Div.  478,  79  X.' Y.  Supp.  811 
(1903);  Schweinfurth  v.  Cleveland,  etc.,  Ry. 
Co..  60  Ohio  St.  215,  54  N.  E.  89  (1899);  5 
Cliamb.,  Ev.,  §  3606,  n.  5. 

98.  Adams  v.  Thief  River  Falls,  auprs. 
Thus  it  was  held  proper  to  permit  a  doctor 
to  insert  a  pin  in  the  plaintiff's  side,  where 
it  was  alleged  she  had  become  paralysed  as  a 
result  of  the  injury,  the  object  of  the  ex- 
periment being  to  show  her  insenaibility  to 
pain.  Osborne  v.  Detroit,  32  Fed.  36  (1886). 
rev'd  upon  other  grounds  in  135  U.  S.  500,  34 
L.  ed.  260,  10  S.  Ct.  1012    (1890). 

88.  Campbell  v.  SUte,  55  Ala.  80  (1876); 
Jumpertz  v.  People,  supra, 

94.  Hatfield  v.  St.  Paul  &  D.  R.  Co.,  tupn; 
People  V.  Woon  Tuck  Wo,  120  CaL  294,  52 
Pac.  833  (1898). 
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and  where  it  may  reasonably  be  anticipated  that  an  opportunity  will  be  thereby 
afforded  to  fabricate  evidence,  or  that,  otherwise,  the  jur}'  may  be  confused  or 
misled,  the  court  may  well  refuse  permission  to  make  the  experiments^  The 
court  will  require  that  the  experiment  be  made  under  similar  conditions  and 
like  circumstances  to  thope  which  existed  in  the  case  in  issue.^^  In  a  criminal 
proceeding  where  the  state  has  been  allowed  to  e;samine  witnesses  in  respect 
to  experiments  made  by  them,  it  is  proper  to  allow  the  defense  to  prove  similar 
experiments,  with  different  results  under  like  circumstances.^^ 

§  1189.  View.®® —  It  will  frequently  be  of  value  as  an  aid  to  the  jury,  in  the 
determination  of  the  issues,  that  they  be  permitted  to  visit  a  locality  for  the 
purpose  of  inspecting  premises.*^  The  right  of  the  presiding  Judge,  when,  in 
the  exercise  of  his  administrative  powers  he  deems  it  advisable  to  permit  the 
jury  to  inspect  real  property  involved  in  the  controversy  under  proper  con- 
ditions and  with  a  due  regard  for  the  rights  of  the  litigants,  is  recognized  as 
better  tending  to  the  discovery  of  the  truth.*  Sometimes  personal  property 
which  is  of  such  a  character  that  it  cannot  be  produced  before  the  tribunal,  may 
be  viewed  by  the  jury  under  similar  conditions.^  Whether  the  power  of  the 
trial  court  in  respect  to  permitting  such  action  is  conferred  by  statute,  or  exists 
independent  thereof  as;  one  of  its  inherent  powers,  early  recognized  at  common 
law  and  sustained  by  numerous  decisions,  it  isi,  regarded  as  one  which  the  pre- 
siding judge  is  to  exercise  guided  by  sound  reason,^  and  whose  action  will  not 
generally  be  disturbed  on  appeal.  He  may  ordinarily  refuse  to  permit  a  view 
where  he  is  satisfied  that  there  has  been  a  substantial  change  or  alteration  in 
the  subject  of  the  inspection,'*  that  by  the  production  of  photographs,*^  maps  or 
drawings,  the  premises  are  sufficiently  and  clearly  portrayed,^'  or  that  the  loss 


95.  CampbeU  v.  State,  supra;  Com.  v.  Scott, 
123  Mass.  222  (1S77). 

96.  Leonard  v.  Southern  Pac.  R.  Co.,  21  Or. 
656,  28  Pac.  887,  15  L.  R.  A.  221  (1892); 
Hardwick  Sav.  Bank  &  Trust  Co.  v.  Drenan, 
72  Vt.  438,  48  Atl.  645  (1900);  Daniels  v. 
Stock,  23  Colo.  App.  629,  130  Pac.  1031 
(1913). 

97.  Smith  v.  State,  2  Ohio  St.  512  (1853). 
Practical  tests  and  experiments  in  evidence. 
See  note,  Bender,  ed.,  30  N.  Y.  370.  Practical 
tests  in.     See  note,  Bender's  ed.,  35  N.  Y.  49. 

Pantomine. —  A  witness  may  be  allowed  to 
go  through  a  pantomime  before  the  jury  show- 
ing his  conclusions  as  to  how  a  crime  was 
committed  where  he  has  already  testified  to 
the  physical  marks  at  the  scene  of  the  crime 
on  which  he  bases  his  opinion.  Flowers  v. 
State,  —  Fla.  — ,  68  So.  764,  L.  R.  A.  1916  E 
848   (1916). 

96.  6  Chamberlayne,  Evidence,  §  3607,  see 
tuprtk,  §  116,  Chamb.,  Ev.,  §  26. 


99.  Mayor  v.  Brown,  87  Ga.  596,  13  S.  E. 
638  (1891) ;  Springer  v.  Chicago,  135  111.  652, 
26  N.  E.  514  (1891) ;  Schweinfurth  v.  Cleve- 
land, etc.,  Ry.  Co.,  supra;  5  Chamb.,  Ev.,  § 
3607,  n.  1. 

1.  Springer  v.  Chicago,  supra:  Tulley  v. 
Fitchburg  R.  Co.,  134  Mass.  499   (1883). 

2.  Nutter  v.  Ricketts,  6  Iowa  92  (1858). 
8.  Johnson  v.  Winship  Mach.  Co.,  108  Ga. 

554,  33  S.  E.  1013  (1899)  ;  Com.  v.  Chance, 
174  Mass.  245,  54  N.  E.  551  (1899) ;  Springer 
V.  City  of  Chicago,  supra;  People  v.  Budden- 
sieck,  103  X.  Y.  487,  9N.  E.  44  (1886)  ;  Com. 
V.  Miller,  1.39:  Pa.  77,  21  Atl.  138  (1891); 
5  Chamb.,  Ev.,  §  .3607,  n.  4. 

4.  Broyles  v.  Prisock,  97  Ga.  643,  25  S,  E. 
389  (1895) :  Tully  v.  Fitchburg  R.  Co.,  supra; 
5  Chamb..  Ev.,  §  .3607,  n.  5. 

6.  People  V.  Buddensieck,  supra. 

6.  .Tenkins  v.  Wilmington,  etc.,  R.  Co.,  110 
N.  C.  438,  15  S.  E.  193   (1892). 
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of  time,  in  taking  the  view,  will  not  compensate  for  the  advantages  to  be 
gained.  He  should  be  careful,  however,  in  not  permitting  the  jury  to  be 
guided  too  strongly  by  the  results  of  their  view  so  that  th^y  entirely  disregard 
other  evidence  in  the  case.^  It  is  also  essential  that  the  View  should  be  taken 
in  accordance  with  such  provisions  as  may  be  prescribed  by  statute,  or,  in  the 
absence  thereof,  in  compliance  with  directions  by  the  trial  court,®  having  in 
view,  in  a  criminal  case,  the  protection  of  the  rights  of  the  ae<iused.®  Where, 
by  statute,  a  provision  is  made  that  the  jury  may  view  the  premises,  the  action 
not  only  of  the  court,  but  of  the  jury  and  sheriff,  or  other  officer  ^  whose 
charge  they  are,  should  be  in  accordance  with  the  law  and,  in  no  way,  exceed 
the  power  conferred. ^^ 


7.  Thua  where  th^.  question  involves  one 
of  damage  to  land,  the  jury  may,  under  some 
circumstances,  be  permitted  to  view  the  prop- 
erty to  enable  them  to  better  understand  the 
evidence  or  to  harmonixe  or  weigh  conflicting 
testimony:  to  instruct  them,  however,  that 
they  may  disregard  or  are  not  to  be  guided  by 
the  opinions  of  witnesses  as  to  value,  would 
be  error.  Hoffman  v.  Bloomsburg  &  8.  K. 
Co.,  143  Pa.  St.  503,  22  Atl.  823  (1891): 
Flower  v.  Baltimore  &  P.  R.  Co.,  132  Pa. 
524.  10  Atl.  274  (1890)  ;  Boardman  V.  West- 
chester Fire  Ins.  Co.,  54  Wis.  364  (1882). 

8.  Eastwood  v.  Parker,  3  Park.  Cr.  R.  (N. 
Y.)  25   (1855). 

9.  State  v.  Bertin,  24  La.  Ann.  46  (1872). 

10.  Thus,  while  they  may  view  a  manufac- 
turing plant  or  factory,  it  is  held  to  be  im- 
proper to  direct  the  person  in  charge  of  such 
place  to  put  the  machinery  in  operation  for 
the  benefit  of  the  jury,  owing  to  the  fact 


that  it  may  be  operated  under  conditions  dif- 
fering from  t^ose  at  the  time  in  question. 
Hughea  v.  General  Elec.  L.  &  P.  Co.,  107  Ky. 
485,  54  S.  W.  723,  21  Ky.  L.  Rep.  1202 
(1900). 

A  Judge  sittimg  at  a  trier  of  faett  wltlM»«t 
a  Jury  may  at  common  law  take  a  view  with- 
out statutory  authority  as  may  also  a  master 
or  referee.  Carpenter  ▼.  Carpenter  (N.  H. 
1917).  101  Atl.  628^,.  L.  R.  A.  1917  F  974. 

View  outside  JnrlsdlotioiL. —  A  view  is  & 
method  of  procedure  conducted  in  the  absence 
of  the  court  as  an  aid  in  the  ascertarnment 
of  the  truth  from  the  physical  act  of  in* 
spection  which  does  not  require  the  exercise 
of  the  judicial  powers  of  a' court  at  the  time 
for  its  proper  performance.  Hence  a  view 
taken  outside  the  state  if  it  is  a  jurisdietionml 
irregularity  may  lie  waived.  Carpenter  v. 
Carpenter*  (\.  'f  1017),  101  Atl.  628,  L. 
R.  A.  1917  F  974. 


CHAPTEB  LXI. 

WITKESSES;  ATTENDANCE  OF. 

Attendance  of  witnesses;  power  of  court  as  to,  1140. 
mode  of  procuring;  subpoma,  1141. 
subpoena  duces  tecum,  1142. 
habeas-  corpus  ad  testificandum,  1143. 
recognizance,  1144. 

compulsory  process;  not  a  talcing  of  property;  duty  to  testify,  1145. 
payment  for  attendance,  1146. 
punishment  for  contempt,  1147^ 

§  1140.  Attendance  of  Witnesses;  Power  of  Court  as  tp.^ —  Although  prior  to 
the  statute  pf  Elizabeth,*  the  existence  of  the  power  of  procuring  the  attend- 
ance and  testimony  of  witnesses  ha]d  been  recognized,  and  is,  in  fact,  to  be  re- 
garded as  inherent,^  yet  by  .that  act  authorizing  the  issuance  of  process,  calling 
upon  a  person  to  testify  and  imposing  a  penalty  |ipon  him  for  a  failure  to  ap- 
pear in  accordance  therewith,  an  attempt  was  first  made  to  relieve  the  situation 
which  existed  during  the  early  development  of  the  common  law,  owing  to  the 
doctrine  of  maintenance,^  by  dejSning  a  positive  means  for  procuring  the  at- 
tendance and  testimony  of  witnesses.  The  source  of  the  power  is  now  gener- 
ally found  in  the  oonstitutions  and  statutes  of  the  various  jurisdictions. 

Persons  Exempt  or  Excused  from  Attendance. —  The  provisions  of  the 
United  States  Constitution,  securing  to  an  accused  in  criminal  prosecutions  the 
right  to  have  compulsory  process  for  obtaining  witnesses  in  his  behalf,  is  not 
regarded  as  authorizing  the  issuance  for  this  purpose  of  process  to  ambas- 
sadors, whose  personal  inviolability  is  recognized  by  the  law  of  nations,  or  to 
consuls  who  are  exempted  by  express  treaty.*  At  common  law,  while  few 
exemptions  wei>?  allowed,  yet,  where  it  was  apparent  that  it  would  inflict  a 
hardship  upon  a  person  to  require  him  to  appear,  the  court  would  not,  in  all 
cases^  exercise  its  power  in  this  respect.  Thus,  should  it  be  shown  that  the 
witness  was  sick  or  that  a  member  of  his  familv  was  seriduslv  ill,^  or  that  he 
was  so  enfeebled  by  reason  of  age  or  other  cauSe  that  it  wouhl  imperil  his  life 

1.^    Chamberlayne,    Evidence,    §§     3609,  N.   Y.   Supp.   R06    (1800):    In   re  DUlon,   7 

3610.  Sawy.    (U.  S.  D    C.>   561,  7  Fed.  Cas.  No. 

it.  Stat.  6,  Eliz.  e.  0.  3,914  (1834). 

8.  Croflby  ▼.  Potts,  S  Ga.  App.  463,  69  S.  E.  6.  Cutler   v.    State,   42    Ind.  .244    <1S73); 

582  (1910).  State  v.  Hatfield,  72  Mo   518  (1680);  E>Mter 

4.  Thayer,    Pre.    Treat.    Ev.,    pp.    122,  •  ««  v.  McDonald,  12  Heisk.  (Tenn.)  619  (18T4^.; 

•eg. ;  5'  Cbamb.,  EV.,  §  .3609.  5  Chamb.,  Ev.,  §  3610,  n.  2. 

5;  Bail  T.  Malo,  27  Misc.   (X.  ¥.686,  58 
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to  make  the  trip,^  or  that  it  would  inflict  a  hardship  upon  him  in  his  business 
relations  or  affairs,^  the  presiding  judge  would,  where  he  was  satisfied  that 
the  purposes  of  justice  would  be  served  equally  as  well,  permit  of  the  taking 
of  his  testimony  by  deposition.  The^  ipere  f s^t^  however,  that  a  person  is  ill 
or  has  received  some  slight  injury  or  wound/  or  the  slight  indisposition  of 
the  wife  or  other  member  of  the  family  of  the  witness,^^  will  not  be  r^arded 
as  sufficient  to  relieve  him  from  his  duty  to  attend.  In  some  states  an  excep- 
tion has  been  made  by  statute  in  the  case  of  females,  to  the  extent  that  the  court 
may  allow  of  the  taking  of  their  testimony  by  deposition,^^  but  not  generally 
exempting  them  from  attendance  where  it  is  necessary  that  they  should  ap- 
pear. ^^  Other  exceptions  have  also  from  time  to  time  been  made  and  in  some 
instances  abolished  by  statute,  resort  to  which  must  be  had,  in  each  jurisdiction, 
to  determine  in  what  cases  they  exist. 

§  1141.  Kode  of  Procuring;  Subpcena.^^ —  The  power  of  the  court  to  require 
a  person  to  appear  as  a  witness  is  ordinarily  exercised  in  one  of  four  ways, 
namely,  by  (1)  subpcena,  (2 )  sufepoena  dutes  fecum,  (3)  habeas  corpus  ad  testi- 
ficandum, and  (4)  recognizance.^^  The  usual  mode  is  by  means  of  a  subpoena, 
which  is  a  judicial  writ  sensed  upon  him  and  commanding  him  to  be  present  in 
court  at  a  time  and  place  specified,  and  to  testify  to  what  he  knows  in  the  cause 
which  the  writ  refers  to.^*^  The  fact  that  the  day  specified  is  a  legal  holiday  is 
not  material,  pi*ovided  it  is  a  day  upon  which  the  court  may  transact  judicial 
business.** 

Attachment. —  The  court  may  enforce  the  attendance  of  a  witness  by  attach- 
ment,*' upon  its  being  shown  that  he  has  failed  to  appear,  after  due  and  proper 
service  of  a  subpoena  upon  him  and  the  performance  of  all  acts  such  as  pay- 
ment or  tender  of  fees  and  the  like  which  are  essential  to  render  the  summons 
effective.*^  A  party  is  entitled  to  it  as  a  matter  of  right  under  certain  stat- 
utes.** Ordinarily,  however,  the  granting  of  it  is  a  matter  in  the  discretion 
of  the  court.     It  may  be  refused  where  it  is  shown  that  the  witness  is  dying,** 

7.  Jackson  v.  Perkina,  2  Wend.  (X.  Y.)  308  IS.  Chambers  v.  Oehler,  107  Iowa  155,  77 
( 1820 )  N.  W.  853  ( 1899) .     It  is  easentlal  that  then 

8.  People  V.  Davis,  15  Wend.  (N.  Y.)  602  should  be  some  proce^iqg  pendiqg  .in  the 
(1836).  court  where  the  presence  of  the  witness  ia 

9.  Eller  v.  Roberts,  3  Ired.  L.   (N.  C.)    U  desired.     Id. 

(1842).  17.  Com.  T.  Carter,  11  Pick.   (Mass.)   277 

10.  Foster  v.  McDonald,  supra,  [  1853) :  State  v.  Huff,  161  Mo.  459,  ei  S.  W. 

11.  E»  parte  Branch,  105  Ala.  231,  16  So.  900,  1104  (1901):  People  v.  Vermllyea,  7 
926  (1894) :  Western  k  A  R.  Co.  v.  Denmead,  Cow.  (X.  Y.)  108  (1827) ;  Bowen  v.  Thorn- 
63  Oa.  351,  9  6  E.  683  (1889):  5  Chamb..  toD,  9  Wkly.  Notes  Cas.  (Pa.)  &75  (1881)  ; 
JCt,  §  3610.  n.  7.  5  Chamb.,  Ev.,  §  3613.  n.  1. 

15.  Augusta  &  8.  R.  Co.  v.  Randall,  85  Ga.  18.  State  v.  Stewart,  117  La.  476.  41  So. 
297.  1 1  S.  E.  706  ( 1890) .                                       798-  ( 1906)  :  Silate  v.  TrumbulU  4  N.  J.  L.  1.T9 

18.5  Chamberlayne,  Evidence,  ||  8611-  (1818) :  Anonymous.  2  Ohio  Dec.  407  (1860 > : 
8614.  5  Chaihb..  Ev.,  §  3613,  a.  2. 

14.  5  Chamb.,  Ev.,  §  3611.  19.  Ctreen  v.  State,  17  Fla.  669^  (1880). 

16.  Cairns  v.  SampMll,  158  111.  App.  415  tO.  State  v.  McCarthy,  iS.La.  iAati.^541,  9 
(1910).  So.  493  (1891). 
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or  is  prevented  from  attending  by  reason  of  sickness,^^  or  that  his  testimony 
would  not  have  been  releya|Lt  or  material.     . 

Service  of  Subpoma. —  In  the  afas.e^ce  of  statutory  provision,  it  is  usually 
required  that, the  service  shall  be  a  personal  one,  and  that  it  should  be  made  a 
reasonable  time  before  the  date  the  witness  is  directed  to  appear/*- 

§  1142.  Subpoena  Duces  Yckmm.^ —  In  case  there  are  books,  documents,  or 
other  writings  in  the  possession  of  an  adverse  or  third  party,  or  under  his  con- 
trol, which  it  is  desired  to  have  him  produce,  a  clause  describing  them  with 
such  reasonable  certainty  as  to  inform  him  of  what  is  required  and  directing 
him  to  produce  them  is  inserted  in  the  writ,  which  is  then  known  as  a  subpcena 
duces  tecum.  This  prerogative  of  the  courts  is  an  ancient  jone  ^'*  and  is  essen- 
tial to  the  existence  of  legal  tribunals,  as  an  aid  to  them  in  the  discovery  of 
truth  and  the  attainment  of  justice.***  The  ad  testificandum  clause  is  not 
essential  in  a  subpoena  duces  tecum,  and,  where  it  contains  such  a  clause,  it  is 
not  necessary  that  such  person  be  sworn  as  a  witness.*®  Whether  the  process 
of  the  court  has  been  obeyed,  in  respect  to  a  subpoena  duces  tecum,  is  a  matter 
concerning  which  the  court  may  require  to  be  informed  as  a  preliminary  to  the 
trial.*^ 

Requirement  as  to  Certainty  of  Description  of  Writings. —  It  is  essential 
that  a  subpoena  duces  tecum  should  describe  the  writings,  which  it  is  desired 
to  have  produced,  with  reasonable  certainty  and  that  it  should  not  be  in  the 
nature  of  an  omnibus  subpoena.*^  A  party  will  not  be  allowed  the  use  of  such 
a  process  for  the  purpose,  as  it  is  frequently  expressed,  of  conducting  a  mere 
"  fishing  expedition."  *^ 

Duty  of  Witness. —  In  case  of  such  a  subpoena  it  is,  as  a  general  rule,  the 
duty  of  the  witness  to  comply  with  the  mandate  of  the  court  and  submit  the 
writings  for  the  inspection  of  the  presiding  judge,  who  will  then  decide  the 
question  of  privily  and  relevancy,  although  it  may  happen  that  a  failure  to 
produce  them  may,  in  some  cases,  be  excused.'^     His  failure  to  appear  for  the 


21.  Cutler  v.  State,  wpra;  State  v.  Mc- 
Carthy, mtpra;  State  v.  Hatfield,  72  Mo. 
618  (1880) ;  5  Chamb.,  Ev.,  §  3613,  n.  5. 

•22.  Hammond  v.  Stewart,  1  Strange  510 
(1722):  5  Chamb.,  Ev.,  §  3614. 

23.  5  Chamber la3me.  Evidence,  §§  3615- 
3620. 

24.  ShuU  w  Bofd,  251  Mo.  452,  473.  158 
S.  W.  313  (1913):  Summers  v.  Modeley,  2 
Cr.  k  M.  477  (1834).  The  United  Stated 
Courts  have  power,  under  Judiciary  Act  1789, 
§  14  and  U.  S.  Rev.  St.  §  716,  to  issue  suh- 
poraai  duces  tecum.  American  Litho^aphl^ 
Co.  v.  Werckmeister,  221  U.  S.  603,  81  S.  Ct 
676,  66  L.  ed.  673  (1911).  ' 

26.  Amey  v.  Long,  9  East  473  (1808). 


26.  Wilson  v.  U.  S.,  221  U.  S.  361,  31  S.  Ct. 
538.  55  L.  ed.  771  (1911). 

27.  Shull  V.  Boyd,  9upra. 

28.  Ew  parte  Jaynes,  70  Cal.  638,  12  Pac. 
117  (1886)  ;  Ew  parte  Calhoun,  87  Ga.  859, 
13  S.  E.  694  (1891) ;  State  v.  Davis,  117  Mo. 
614,  23  S.  W.  769  1 1893)  :  Hoppe  v.  Ostran- 
der  &  Co.,  183  Fed.  786  (1910);  5  Cliamb., 
Ev.,  §  3616,  n.  1. 

29.  American  Car  &  Foundry  Co.  v.  Alex- 
andria Water  Co..  221  Pa.  529,  70  Ail.  867, 
128  Am.  St.  Rep.  749  (190«). 

SO.  Chaplain  v.  Briscoe,  5  Sm.  t  M.  (Miss.) 
198  (1846):  In  re  Hirsch.  74  Fed.  928 
(1890) ;  6  Chamb.,  Ev.,  §  3617,  n.  1. 
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purpose  of  testifying  as  required  by  such  a  subpoena  will  not  be  justified  by 
the  fact  that  it  may  contain  directions  to  produce  •books  and  papers  in  viola- 
tion of  his  rights.^^  In  casp  such  a  subpoena  is  directed  to  a  corporation,  an 
officer  thereof  in  whose  Cotody  the  books  ot  other  dociuments  called  for  may 
be,  should  obev  the  surxmons.'** 

.4^  an  Unreasonable  Search  and  Seizure. —  A  sub^na  dv^es  tecum,  which 
is  suitably  specific  and  properly  limited  in  its  scope  and  caljs  for  the  produc- 
tion of  documents,  which,  as  against  their  lawful  owner  to  whom  the  writ  is 
directed,  the  party  procuring  its  issuance  is  entitled  to  have  pmduced,  is  not 
violative  of  the  Fourth  Amendment  to  the  Constitution  of  the  United  States, 
as  to  unreasonable  search  and  seizure.*^  »  On  the  other  hand,  however,  this 
provisions  and  others  of  a  like  nature  in  state  constitutions  have,  for  their 
object,  the  protection  of  the  individual  in  his  rights  to  his  chattels,  personal 
papers,  documents  and  writings,  and  where  a  subpoena  duces  tecum  is  of  such 
a  broad  and  sweeping  character  as  to  come  within  the  meaning  of  the  phrase, 
'*  unreasonable  search  and  seizure,"  the  aid  of  the  court  by  such  process  will 
be  refused.^* 

*  .  '  '  • 

Application  For. —  On  application  to  the  court  for  a  subpoena  duces  tecum, 
it  is  generally  regarded  as  essential  that  the  petition  should  set  forth  facts 
suthcieut  to  inform  the  court  as  to  what  writings  are  desired  and  to  show  in 
what  respect  they  are  relevant  or  material.^*  It  must  appear  that  the  writings 
desired  are  relevant  and  material ;  ^®  a  prima  facie  case,  however,  sufficient 
to  create  a  reasonable  belief  that  the  evidence  furnished  bv  the  documents  is 
relevant  or  material  is  all  that  will  ordinarily  be  required.^'' 

Statutes. —  ytatutorv  or  code  provisions,  in  respect  to  the  issuance  of  a  sub- 
poena duces  tecum,  are  frequently  controlling  and  should  be  followed.*® 

§  1143,  Habeas  Corpus  Ad  Testifieandnm.^^-^  Where  the  person  desired  as  a 
witness  is  detained,  under  process  of  law,  in  a  prison  or  other  institution  of 
a  similar  nature^  in  consequence  of  which  he  would  be  unable  to  appear  in 


81.  Leber  v.  U.  S.,  170  Fed.  881,  96  C  C.  A. 
57  (1909). 

8S.  Wilson  V.  United  States,  supra. 
88.  WUs<m  V.  United  iStates,  aupra. 

84.  Kulhnan,  Salz  k  Co.  v.  Superior  Court, 
15  Cai.  App.  276,  114  Pac.  589  (1911);  Ev 
parte  Browm,  72  Mo.  83,  37  Am.  Rep.  426 
(1880);  Hale  v.  Henkel.  201  U.  S.  43,  26 
S.  Ct.  370,  50  L.  ed  652;  6  Cbamb.^  Ev.,  § 
3618,  n.  2. 

85.  State  ex  rel.  OvArk  Cooperage  ft  Lum- 
ber Co.  V  Wurdeman,  176  Mo.  App.  540,  158 
S.  W.  436  (1913):  United  States  v.  Hunter, 
15  Fed.  712  (1882),  in  the  case  of  telegrams. 
It  is  not  regarded  as  sufficient  for  the  mpver 
to  allege,  in  his  petition  for  such  a  subpoena, 
**  that  the  documents  desired  are  material  and 


relevant  to  the  issue  in  that  cause,"  such 
ai|  allegation  being  a  mere  conclusion  of  law; 
the  facts  should  be  set  out  leaving  It  for  the 
court  to  determine  whether  the  relief  sought 
should  be  granted.  United  States  v.  Terminal 
R.  Ass*n,  154  Fed.  268    (1007). 

86.  U.  S.  V.  Terminal  R.  Ass'n,  suprm; 
Dancei  ▼.  Goodyear  Shoe  Mfg.  Co.,  128  Fed. 
753  (1904);  Bentley  v.  State.  107  111.  App. 
245   (1903);  5  C^hamb.,  Ev.,  §  9619.  n.  3. 

87.  U.  S.  V.  Terminal  R.  A«s'n«  supra. 

88.  Gaynor  v.  New  York- Breweries  Co.,  154 
App.  Div.  881,  138  N.  Y.  Supp.  899  (1912); 
Beet>e  &  Co.  v.  Equitable  Mut.  L.  ft  E.  Aaan^ 
76  Towa  129,  40  X.  W.  122;  5  Chamb,,  Br., 
§  3620. 

89.  5  Chamberlayne,  Evidence,  §  3621. 


907 


Beooonizajyc]^. 


§§1144,1145 


court,  his  preeenee  m^y  be  olitained  by  a  writ  of  hgbeas  corpus  ad  testificandum, 
the  granting  of  which  w;a8  a, matter  of  discretion  at  conunon  law,^^  the  power 
in  this  respect,  bei^g  inherent, ^^  The  granting  of  an  order  for  the  attendance 
of  such  a  person  in  court  rests  in  the  sound  diaeretion  of  the  presiding  jjadge/^ 
If  he  should  be  satislied  that  the  purposes. of  juatice  will  be  equally  as  well 
accomplished,  and  the  statute  permits  of  it,  he  may  refuse  the  order  and  direct 
the  taking  of  the  deposition  of  the  imprisoned  person/^ 

§  1144.  Becognizance.^^ — Another  mode  by  which  the  attendance  of  a  wit- 
ness, in  behalf  of  the  state  iii  a  criminal  proceeding  may  be  provided  for  is  by 
a  recognizance  for  his  appearance  and,  in  case  of  his  refusal  or  inability  to 
comply  with  the  order  of  the  court  in  this  respect,  his  commitment  in  some 
place  of  detention  until  the  trial.***  A  bond  so  given  should  be  definite  as  to 
the  time  the  witness  is  to  appear  and  if  not  sufficient  in  this  respect  is  a  nul- 
lity, as  where  the  witness  is  required  to  appear  at  an  impossible  date/*  The 
power  to  bind  witnesses  by  recognizance  to  appear  and  give  evidence  in  crim- 
inal cases  is  said  to  be  an  extraordinary  one,  which  cannot  be  exercised  in  the 
absence  of  statutory  authority.*^ 

§  1146.  Compulsory  Prooem;  Not  a  Taking  of  Property;  Baty  to  Testify.^ — 

The  exercise  by  the  court  of  its  power  to  compel  a  witness  to  attend  trial  and 
to  testify  is  not  a  taking  of  property  in  violation  of  the  constitutional  provi- 
sion.^^ .  Such  attendance,  accompanied  by  the  giving  of  testimony,  ia  rather 
regarded  as  a  duty  which  the  individual  owes  to  society  as  a  member  thereof.*^ 
;  In  Criminal  Cases. —  The  same  rule  as  prevails  in  civil  cases,  is  also  held 
to  control  in  the  case  of  misdemeanors.**^  In  criminal  cases,  involving  the  com- 
mission of  felonies,  witnesses  in  behalf  of  the  government  may  be  summoned 


40.  Van  Vlissingen  v.  Van  VUesingen,  173 
111.  App.  124  (1912);  Hayden  v.  Com.,  140 
Kv.  634,  131  S.  W.  521  (1910);  Ex  parte 
Mafmaduke,  91  Mo.  22S,  4  S.  W.  91  (1886)  ; 
People  V.  Sebring,  14  Misc.  (K.  T.)  31,  35 
N.  Y.  Supp.  287  (1895);  6  Chamb.,  Ev.,  § 
3621,  n.  1. 

41.  Jackson  v.  Mobley,  1^7  Ala.  408,  47  So. 
690  (1908)  ;  People  v.  Sebring,  supra. 

42.  Roberts  v.  State,  94  Ga.  66,  21  S.  E^ 
132  (1894) :  Ex  parte  Marmaduke,  snpra;  In 
re  Thaw,  166  Fed,  71,  91  C.  C.  A.  667  (1908)'; 
5  Chamb.,  Er.,  §  3621,  n.  3.  '     ' 

48.  People  r.  Putnam,  129  Cat.  258,  61  Pac. 
961  (19(^*0);  Buckley  V.  Von  CHaussen,  53 
N.  Y.  Law  J.  (iJune  9,  19i5),  No.  59.  Com- 
pare Hancock  v.  Parker,  100  Ky.  14*3,  37  S. 
W.  694,  18  Ky.  L.  Rep.  622   (1896).       '' 

44.  5  Chaihberlayne,  Evidence,  §  3622. 

45.  Ba  parte  Shaw,  61  Cal.  58  (1882); 
Clayborn  v.  Tompkins,  141  Ind«  19/49*  N.  *£?.. 


121  (1895);  In  re  Petrie,  1  Kan.  App.  184, 
40  Pac.  118  (1896);  Lutshaw's  Case,  1  Ohio 
Dec.  96  (1848).;  Crosby  v.  Potts,  8  Ga.  App. 
463,  69  S.  E.  582  (1910);  6  Chamb.,  Ev.,  § 
3622,  n.  1. 

48.  Mackey  v.  SUte,  38  Tex.  Cr.  24,  40  S. 
W.  982  (1897)  (a  date  prior  to  giving  of  the 
bond ) . 

47.  Little  V.  Territory,  28  Okl.  467,  114  Pac. 
699    (1911). 

'  48.  5  Chamberlayne,    Evidence,    §§    3623- 
3625. 

40.  West  V.  State,  1  Wis.  ^09,  233  (1853) ; 
1  Starkie's  Ev.,  85 ;  5  Chamb.,  Ev.,  §  3623,  n. 
1.  '     ' 

60.  Bennett '  v.  Waller,  23  111.'  97,  179 
(1869);  Israel  v.  State,  8  Ind.  467  (1857); 
Baird  v.  Cochran,  4  Serg.  &  R.  (Pa.)  397 
(1818) ;  5  Chamb.,  Ev.,  §  3623,  n.  2. 

61.  Ex  parte  Chamberlain,  4  Cow.  (N.  Y.) 
49   (1826). 


§   1U5 


Witnesses;  Attendance  of. 


908 


without  a  tender  of  fees,  upon  the  principle  that  it  is  the  duty  which  every 
citizen  owes  to  the  public  to  appear  in  such  cases  ^nd  give  his  testimony  even 
without  any  compensation.®*  The  accused,  however,  could  not  under  the 
early  English  common  law  demand,  as  a  matter  of  right,  compulsory  process 
for  his  witnesses.**  This  situation,  how0\'er,  is  generally  provided  for  and 
remedied  at  the  present  time  by  constitutional  provision  and  legislative  enact- 
ments regulatory  of  the  exercise  of  the  right.'*  Good  faith  on  the  part  of  a 
defendant  is  essential  and  it  is  said  that  the  materiality  and  importance  of  the 
evidence  should  be  established  to  the  satisfaction  of  the  presiding  judge  before 
this  process  will  be  issued.^^  The  mere  service  of  a  subpoena  is  not  regarded 
as  satisfying  the  provision  of  the  constitution,  the  actual  production  of  the 
witness  in  court  being  required,^®  unless  this  is  impossible,  as  where  the  wit- 
nesjses  desired  are  beyond  the  reach  of  process.*"  In  fact  it  is  s&id  that  such 
a  provision  does  not  guarantee  any  more  than  ordinary  diligence,  on  the  part 
of  the  officers  who  may  be  seeking  to  serve  a  desired  witness.*®  The  provision 
of  the  United  States  Constitution  together  with  the  amendments  thereto,*®  are 
not  regarded  as  affecting  or  applying  to  prosecutions  or  proceedings  in  the 
courts  of  the  states  or  to  laws  enacted  by  the  legislatures  of  the  states,  but  only 
to  prosecutions  and  proceedings  in  the  courts  of  the  United  States  and  laws 
enacted  by  Congress.**" 

Granting  of  Mailer  of  Discretion. —  Ordinarily,  under  such  provisions,  the 
accused  is  required  to  show  his  inability  to  pay  the  expense  of  procuring  wit- 
nesses ;  to  state  the  names^  of  those  he  desires  and  what  he  intends  to  prove  bv 
each.  The  purpose  of  this  is  to  place  it  within  the  power  of  the  court  to  de- 
termine, in  the  exercise  of  sound  reason,  the  good  faith  of  the  accused  in  the 
matter  and  the  nature  of  the  proposed  testimony  so  that,  if  the  presiding  judge 
deems  it  proper,  he  may  grant  the  application.*^  If  he  is  not  so  satisfied,  he 
may  refuse  to  gi*ant  the  order,  as  where  it  appears  from  the  application  that 


58.  Id. 

53.  Pittman  v.  State,  51  Fla.  94,  41  So. 
385  ( 1006)  ;  Crosby  v.  Potts,  8  Ga.  App.  463, 
69  S.  E.  582  (1910). 

54.  Bush  V.  State,  168  Ala.  77,  53  So.  266 
(1910);  People  v.  Bosaert,  14  Cal.  App.  111. 
Ill  Pac.  15  (1910) :  Moore  v.  State,  59  Fla. 
23,  52  So.  971  (1910);  State  v.  Robertaon, 
133  La.  806,  63  So.  863  (1913)  :  State  ▼.  Berk- 
ley, 92  Mo.  41,  4  S.  W.  24  (1887) ;  State  v. 
Archer,  54  K.  H.  465  (1874) ;.  Bomine  ▼. 
State.  10  Okl.  Cr.  350,  136  Pac.  775  (1913) ; 
State  V.  Slieehan,  28  R.  I.  160,  66  Atl.  66 
(1907) ;  5  Chamb.,  Kv.,  §  3624.  n.  4. 

55.  People  v.  Willard.  92  Cal.  482,  28  Pac.' 
685. 

66.  State  v.  Berkley,  9upra;  State  v.  Baker, 


81   Tenn.   326    (1884);    State  ▼.  Grimei,   4 
Wash.  445,  35  Pac.  361    (1893). 

57.  State  v.  Yetzer,  97  Iowa  423.  66  N.  W. 
737  (1896) ;  State  v.  Richard.  127  La.  413,  *S 
So.  669   (1910). 

58.  Smith  v.  State,  118  Ga.  61,  44  S.  E. 
817   (1903). 

59.  U.  S.  Const.,  §  2,  Art.  S  and  amend- 
mettta  five  and  six. 

60.  Spurgeon  ▼.  Rhodea,  167  Ind.  1,  78  N. 
E.  228  (1906);  Anderson  v.  State,  8  CMda. 
Cr.  90,  126  Pac.  840  (1912):  Preaaer  ▼. 
Illinois,  116  U.  S.  252,  6  S.  Ct.  580.  29  L.  ed. 
615  (1885) ;  6  Chamb.,  Ev.,  §  3624,  n.  10. 

61.  Jenkins  v.  Stote,  31  Fla.  190,  12  So. 
680  (1893) ;  State  ▼.  Nix,  111  Ta.  812,  35  So. 
917  (1904);  State  v.  Grimw,  fupra;  ft 
Chamb.rEv.|  §  3625,  n.  ,L 


»09 


FeX8. 


§  1146 


the  testihiony,  which  the  witness  would  be  exacted  to  give,  would  be  inadmis- 
sible.'** Generally,  however,  if  the  attendance  of  the  witness  can  be  procured 
and  his  testimony  is  material,  the  court  should  grant  a  motion  for  compulsory 
process;  a  substitution  therefor,  as  by  permitting  his  testimony  upon  a  former 
trial  to  be  read,  will  not  satisfy  the  requirement;  ®^  nor  will  the  fact  that  au 
admission  is  made  by  the  prosecution  be  allowed,'*  a  statute  permitting  the 
latter  substitute  being  held  unconstitutional.*'  If  it  should  appear,  however, 
that  the  attendance  of  the  witness  can  not  be  procured,  owing  to  compulsory 
process  being  ineifectnal  and  exhausted,  an  admission  may  be  received.'* 
Whei-e  by  statute  the  right  to  summon  witnesses  at  the  expense  of  the  state  is 
left  to  the  discretion  of  the  trial  court,  its  action  is  not  reviewable  on  appeal.'^ 

§  1146.  Payment  for  Attendance."®—  By  the  Statute  of  Elizabeth,*^  it  was 
made  necessary,  in  order  to  secure  the  attendance  of  a  witness  in  a  civil  cause, 
to  p«y  or  tender  to  him  "  his  reasonable  charges,"  at  the  time  of  the  service  of 
the  aubpcena,  which  charges  included  a  reasonable  sum  for  travel,  to  and  from 
the  trial  and  for  his  necessars-  stay  at  the  place  of  trial  and,  if  the  party  desir- 
ing his  testimony  did  not  at  least  tender  him  some  reasonable  amount  therefor, 
he  could  not  be  compelled  to  testify,  nor  would  the  court  proceed  against  him 
in  any  way  for  his  refusal  to  appear."®  Much  the  same  situation  now  exists 
under  modern  statutes,"^*  a  witness  not  being  obliged  to  obey  such  a  summons, 
imless  he  has  been  paid  or  tendered  his  traveling  expenses  to  and  from  the  trial, 
with  some  allowances  for  the  expenses  of  his  necessary  stay.  The  amount 
which  he  is  paid,  both  for  his  traveling  and  his  attendance  at  the  trial,  is 
now,  as  a  general  rule,  fixed  by  legislative  enactment.^* 

Experts;  Services  Performed  By. —  In  those  cases  where  an  expert  is  not 
merely  called  upon  to  testify,  to  render  the  same  duty  to  society  which  any 
other  member  ther'^of  is  required  to  do,  but  is  asked  to  perform  some  special 
act,  aside  and  apart  from  that  obligation,^^  as  for  instance  a  physician  to  make 
a  post-mortem  examination,^*  a  chemical  analysis,^'  or  to  examine  the  facts 


68.  State  ▼.  Berger  (Iowa  1902),  90  N.  W. 
«21. 

65.  People  V.  Boesert.  supra. 

64.  People  v.  Fong  Chunfr,  5  Cal.  App  591. 
«1  Pac.  106  (1910);  vState  ▼.  Salpe,  2  Nev. 
^21    (l»66) :  State  v.  Richard,  supra. 

65«  State  ▼.  Berkley,  supra. 

66.  Kelly  v.  State.  160  Ala.  48.  49  So   535 
(1900):   State  v    Wilcox,  21  S.  D.  532.  114 

X   \\\  687  (1907y. 

67.  Goldsby  ▼.  U.  S..  160  U.  S.  70.  16  S. 
Ct.  216.  40  L.  ed.  343   (189.^). 

68.  5  Chamberlayne,  Evidence,  §§  3626-^ 
3630. 

68.  Stat.  5  Elis.  c.  9. 

70.  Xewton  v.  Harland,  D  Dowl.  16  (1840). 

71.  People  y.   Healey,    139   111.   App.   363 


(1908);  Atwood  v.  Scott.  99  Mass.  177,  96 
Am  Dec.  728  (1868) :  Larimore  v.  Bobb.  114 
Mo.  446.  21  S.  W  922  (189.3)  :  In  re  Depiie. 
186  N.  Y.  60,  77  N.  E.  798  (1906);  Wohl- 
fortK  V.  Kuppler,  77  Wash.  339,  137  Pac. 
477  ( 1914) ;  5  Chamb.,  Ev.,  §  3626,  n.  3.  See 
also,  ihe  statutes  of  the  various  states. 

78.  Ehgel  V.  Ehret,  21  Cal  App.  112.  130 
Pac.  1197  (1913);  Anderson  v.  Board  of 
County  Com'rs,  91  Kan.  362,  137  Pac.  799 
(1914). 

73.  See  Barhis  v.  Phaneuf,  166  Mass.  123, 
44  N.  E.  141,  32  L.  R.  A.  619  (1896) ;  Lyon 
▼   Wilkes,  1  Cow.  {S.  Y.)  591   (1823). 

74.  Board  of  County  Com'rs  v.  Lee.  3  Colo. 
App.  177.  32  Pac.  841  (1893);  County  of 
Northampton  t.  Innea,  26  Pa.  156   (1846); 
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of  the  case  or  attend  court  during  an  entire  trial  for  the  purpose  of  hearing  all 
of  the  testimony  so  as  to  qualify  him  to  pass  an  opinion,^^  or  an  expert  account- 
ant  to  make  an  examination  of  books,^^  no  good  reason  can  be  suggested  why 
he  should  either  be  compelled  to  do  so  or  be  asked  to  without  compensation  lor 
the  services  rendered.'** 

Opinions  of;  Extra  Compensation, —  In  another  class  of  cases  where  one 
who  is  an  expert  is  called  upon  to  testify,  not  merely  to  facts  within  his  knowl- 
edge, but  also  to  express  an  opinion  based  upon  facts  presented  to  him,  thei-e 
is.  some  authority  in  favor  of  the  view  that  he  should  not  be  compelled  to  do  so 
without  extra  compensation^®  founded  upon  the  theory  that  when  a  witness 
testifies  as  an  expert,  he  is  then  rendering  a  special  service,  one  peculiarly  pro- 
fessional, which  places  him  in  a  position  entirely  different  Btnd  distinct  from 
that  occupied  by  him  or  any  other  witness  when  testifying  to  facts.®**  The 
weight  of  authority,  however,  favors  the  view  that  courts  possess  the  power  to 
summon  experts  to  testify  without  any  increase  over  the  fees  paid  to  other  wit- 
nesses.^* The  decisions  are  founded  upon  the  theory  of  the  duty  which  each 
individual  owes  to  society,  even  though  the  performance  of  that  duty  may,  in 
some  cases,  result  in  a  pecuniary  loss  to  him.  It  is  true  that,  financially,  his 
loss  may  be  greater  in  amount  than  that  of  an  ordinary  witness.  On  the  other 
hand,  however,  it  may  not  be  proportionately  greater.  The  law  does  not  at- 
tempt to  discriminate  in  the  case  of  other  witnesses  for  the  purpose  of  re- 
munerating them  for  the  value  of  their  time  when  serving  the  state  as  wit- 
nesses, nor  when  citizens  are  called  to  serve  as  jurors.  Why  should  an  excep- 
tion be  made  in  the  case  of  an  expert  and  others  whose  loss  may  be  more  serious, 
though  smaller  in  amount,  be  ignored  ?  The  majority  doctrine  has  wisely- 
refused  to  make  any  exception  but  requires  all  to  testify,  upon  the  same  basis 
of  compensation.**^ 

Statutes. —  In  some  jurisdictions  statutes  have  been  enacted  having  in  view 


Summers  v.  State,  5  Tex.  App.  365,  32  Am. 
Rep.  573  ( 1879)  ;  5  Chamb.,  Ev.,  §  3627,  n    1. 
76.  People  v.  Conte,  17  Cal.  App    771,  122 
Pac.  450   (1012). 

76.  riinn  v.  Prairie  County,  60  Ark.  204, 
20  S.  W.  439  (1S95);  SehofieM  v.  Little;  2 
Ga  App.  286,  58  S.  E  666  (1007) ;  People  y. 
Montgomery,  13  Abb.  Pr.  N.  S.  (N.  Y  )  207, 
240  (1H9.1). 

77.  Harrison  v.  City  of  New  Orleans,  40  La. 
Ann   500,  4  So.  133  (1888). 

78.  Philler  v,  Waukesha  County,  139  Wi3» 
211,  120  X.  W.  829   (1009). 

79.  Buckman  v  SUte,  59  Ind.  1  (1877); 
Re  Koelker.  1  Sprague  (U.  S.)  276  (ld55); 
6  Chamb,,  Ev.,  §  362^.  n    1. 

80.  Thus  in  the  case  of  .a  physician  it:  is 
said   that   his   professional  Jmowledge  i^nd 


learning  are  in  the  nature  of  property  which 
ought  not  be  extorted  from  him  in  the  form  of 
an  opinion  without  just  compensation  there> 
for.     Buckman  v.  State,  supra. 

81.  FUnn  v.  Prairie  d^unty,  supra;  Peo- 
ple V.  Conte,  supra;  Board  of  County  Comers 
V.  Lee,  stipm;  Dixon  v.  State.  12  Ga  App.  17, 
76  S.  E.  794  (1912):  North  Chicago  St.  R. 
Co.  V.  Zeiger,  182  III.  9,  54  X.  E.  1006  ( 1899) ; 
Barrus  v  Phaneuf.  siipm;  Burnett  v.  Free- 
man, 134  Mo.  App.  709.  115  S.  W.  488  (190Q)  ^ 
Lyon  V.  Wilkes,  svpra :  State  ▼.  Darby,  9 
Ohio  Dec.  (Keprint)  725  (18«6)  s  Com.  v. 
Higgins,  5  Kulp.  (Pa.)  269  <18R9):  Philler 
V.  Waukesha  County,  supra;  5  C!hamb.,  Ev., 
§  3629,  n.  1. 

82.  Main  v.  Sherman  County,  74  Neb.  I55» 
103  N.  W.  1038  (1904). 
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the  payment  of  an  extra  compensation  to  an  expert,  testifying  as  such.  Such 
a  statute  has  to  be  construed  with  reference  to  the  witness  actually  testifying 
as  an  expert  and  not  to  include  the  case  of  one  who  though  he  is  an  expert  is 
testifying  to  physical  facts  falJing  within  his  observation.**^  Under  a  statute 
providing  that  '"  witnesses  called  to  testify  in  court  only  to  an  opinion  founded 
on  special  study  or  experience  in  any  branch  of  science,  or'  to  make  scientitic 
or  professional  examinations  and  to  state  the  result  thereof,  shall  receive  addi- 
tional compensation  to  be  tixed  by  the  court  with  reference  to  the  value  of  time 
employed  and  the  degree  of  learuiug  required/'  it  is  sutticieut  to  entitle  them 
to  such  compensation  that  they  have  been  called  to  testify  only  to  au  opinion, 
or  to  the  result  of  scientific  or  professional  examination;  it  is  not  necessary 
that  they  should  be  appointed  by  the  courts  as  experts  or  summoned  as  such.** 
§  1147*. Punishment  f or  ^dtttemptt^.^^i^*-- A  jndieial  tribunal  has  power,  in  case 


a  person,  who.  has  been  lawfully  subpoenaed  as  a  witness,  fails  to  appear,^^  or, 
in  case  he  appears  in  response  tq  the  summons,  refuses  to  answer  questions  as 
to  matters  concerning  which  he  may  be  lawfully  interrogated,®^  or  refuses  to 
obey  a.  subpoena ;dMce«  tecum, ^^  to  punish  him  as  for  a  contempt  of  court  Th^ 
subpoena  is  a  direct  ortler  of  court  commanding  the  person  to  do  as  directed 
therein  and,  for  his  refusal  to  comply  therewith,  the  court  has  the  power,**^ 
which  at  common  law  was  inherent  is  courts  of  record,^*  to  punish  him  for  con- 
tempt ;  otherwise,  it  would  be  powerless  to  enfdrce  any  obedience  to  its  process. 


83.  Le  Mere  v.  McHale,  30  Minn.  410,  15 
N.  W.  682  aS83) ;  5  Chamb.,  Ev.,  §  9630,  n. 
1. 

84.  Suthon  v.  Laws,  132  La.  207,  61  So.  204 
(1913). 

85.  5  Chamberlayne,  Evidence,  §  8631. 

86.  Brockman  v.  Aulger,  12  III.  277  (1850) ; 
Wilson  V.  State,  67.lDd.  71  (1877) ;  State  v. 
Beaton,  61  Iowa  563,  16  N.  W.  736  ( 1883)  ; 
People  V.  Brown,  46  Hun  (NT.  Y.)  320  ( 1887)  ; 
SUte  V.  Nixon,  Wfight  (Ohio)  763  (1884); 
5  Chamb.,  Ev ,  {  3631,  n.  1. 

87.  Rogers  v.  Superior  Court,  145  Cal  88, 
78  Pac.  344  (1004);  Goodman  v.  State.  90 
in.  App.  533  (1900) ;  Ex  parte  Creasy.  243 
Mo.  670,  148  S  W.  914,  41  L.  R.  A.  (X.  S.) 
478  (1912) ;  People  v.  KeUy,  12  Abb.  Pr.  (N. 


Y.)  150  (1861) ;  State  v.  Keyes.  73  \Vi.s.  288. 
44  N.  \V.  13  (1880) ;  5  Chamb.,  Rv,  §  3631. 
n.  2. 

88.  Foster  V.  Wait,  151  App.  Div.  933. 
136  y.  y.  Supp.  209  (1912) 

8e.  Baldwin  v.  State,  12G  Ind.  24,  25  N  E. 
820  (1890);  Tredway  v.  Van  VVagenen.  91 
Iowa  556,  60  X.  W.'l30  (1894):  Woods  v. 
De  Figaniere,  1  Rob.  (X.  Y.)  607.  16  Abb. 
Pr.   1    (1863):  5  Chamb..  Ev.,  §  8631,  n.  4 

90.  Matter  of  Kerrigan,  32  K.  J.  L.  344 
(1869) ;  WiIlian^8on*s  Case,  26  Pa.  9,  67  Am. 
Dec.  374  (1855).  There  must  have  been  au- 
thority to  issue  the  summofis  and  one  of  the 
requisites  to  that  authority  is  the  pendency 
of  an  action  in  court.  Chambers  v.  Oehler, 
K*  Iowa  165,  77  N.  W.  853    (1899). 


CBAPTEB  LXn. 

IN(X)MPETENCY  OF  WITNESSES;  MENTAL  INCOMPETENCY, 

Incompetency  of  witnesses;  nature  of  an  oath,  1148. 
immaturity  of  childr^'s  minds,  1149. 
insanity,  idiocy,  etc.,  1150. 
intoxication,  1151. 
victims  of  drug  habits,  1152. 

§  1148.  Incompetency  of  Witneues;  Hatnre  of  an  Oafh.^ — It  is  the  general 
rule  that  a*  person  of  intelligence  may,  provided  be  has  knowledge  respecting 
some  relevant  fact,^  testify  in  regard  thereto.  Personal  knowledge  is  essen- 
tial.^ From  the  earliest  times  the  solemnity  and  binding  force  of  an  oath 
have  been  recognized.  ^^  The  forms  of  an  oath  have  been  always  different  in 
all  countries  according  to  the  different  laws,  religion  and  constitution  of  those 
countries.  But  still  the  substance  is  the  same,  which  is  that  God  in  all  of 
them  is  called  upon  as  a  witness  to  the  truth  of  what  we  say."  *  "  Ko  case 
can  be  found  which  has  allowed  a  witness  to  be  sworn  upon  a  belief  falling 
short  of  a  belief  in  the  existence  of  God."  ^ 

Mental  Incapacity;  Deaf  and  Dumb  Persons. —  It  is  a  general  rule  that  a 
person  must,  in  order  to  be  qualified  as  a  witness,  possess  the  necessary  under- 
Standing  to  retain  in  his  memory  a  clear  recollection  of  the  events  or  occur- 
rences witnessed  by  him  so  as  to«be  able  to  narrate  them  intelligently,  and 
that  he  must  be  able  to  discern  betwcfen  right  and  wrong  and  to  appreciate  the 
obligation  imposed  upon  him  to  tell  the  truth  respecting  the  mattcre  concern- 
ing which  he  has  knowledge  and  is  called  upon  to  testify.*  Tliese  are  require- 
ments which  will  be  insisted  upon  in  all  cases.  If  it  appears  that  a  person, 
offered  as  a  witness,  is  so  wanting  in  either  essential  as  to  render  his  testimony 
of  no  evidentiary  value  it  will  be  rejected.''     Deaf  and  dumb  persons  were,  at 

1.  5  Chamberlayne.     Evidence,     §§     3632-  46,  18  Atl.  1059    (1890);  5  Chamb.,  Ev.,  § 
3636  3632,  n.  1. 

2.  Hodpres  v.  Kyle.  9  Ala.  App.  449,  63  So  3.  Gilleapie  v  Asbford,  125  Iowa  729,  101 
761  (1914);  Davitte  v.  Southern  Ry.  Co.,  N.  W.  649  (1899) ;  Tanner  ▼.  Page,  106  Mich 
108  Oa   665,  34  S.  E.  327   (1899)  ;  Purcell  v.  155,  63  N.  W.  993  (1895). 

Henry,   67   111.    App.   256    (1896);    Missouri  4.  Omichund  v.  Barlcer,  Willea  538  (1744)  ; 

Pac  Ry.  Co.  v  Steven*.  35  Kan.  662,  12  Pac.  5  Chamb.,  Ev.,  §  3633. 

25  (1886) ;  In  re  Kuhman*a  EsUte.  94  Neb.  5.  Arnold  v.  EsUte  of  Arnold,  13  Vt    362 

783,  144  N    W.  778   (1914):  People  v.  Gill-  (1841). 

man,  161  App.  Div.  920.  145  X.  Y  Supp.  77r>  6.  Hartford  v.  Palmer,  16  Johns.   (N.  Y.) 

(1914);  Cleveland,  etc.,  R.  Co.  v.  Marsh,  63  143  (1819). 

Ohio  St.  236,  58  N.  E.  821,  52  L.  R.  A.  142  7.  Infra,  other  sections  in  this  chapter;  5 

(1900);    Schublcagel   t.   Dierstein,    181    Pa.  Chamb.,  Ev.,  §  3634. 
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one  time,  exdnded  as  a  class,  becaqse  of  the  fact  that  persons  so  afflicted  were  re- 
garded,  in  the  law,  as  idiots  and,  therefore,  incompetent  to  testify.  The  fallacy 
of  this  idea  has,  gradually,  becoine  a  relic  of  the  past,  especially  in  view  of  the 
means  and  facilities,  which  have  been  afforded  by  modem  learning,'*  of  edu- 
cating them,  until,  at  the  present  time,  they  are  receive4  as  witnesses.  If 
such  a  person  possesses  sufficient  intelligence  to  understand  the  obligation  of  an 
oath  and  to  convey,  correctly,  such  knowledge  as  he  may  possess  to  the  court  he 
will  be  rec^eived.^  The  same  presymptibn  in  favor  of  sanity  applies  to  deaf 
and  dumb  persons,  as  applies  in  the  case  of  others.*^ 

Means  of  Conveying  Information  to  Court, —  If  such  a  witness  can  write, 
that  mode  of  answering  questions  is  to  be  preferred  to  that  of  signs. ^^  If  a 
witness  is  able  to  communicate  his  ideas  better  by  means  of  signs  than  by  writ- 
ing, the  use  of  the  former  mode  in  answering  questions  may  be  permitted.** 
So  the  use  of  an  interpreter  has  been  permitted,  the  same  as  where  a  witness  is 
unable  to  speak  the  English  language.*'  Though'  a  duinb  person  may  not  be 
educated  in  the  use  of  signs  and  can  only  express  assent  and  dissent  by  a  nod 
or  shake  of  the  head,  thus  rendering  cross-examination  difficult,  he  may  never- 
theless be  permitted  to  testify,  but  it  is  said  that  his  disability  may  be  con- 
sidered by  the  jury,  as  bearing  upon  the  weight  of  his  testimony.^*  That  dif- 
ficulty attends  the  examination  of  a  deaf-mute  is  no  reason  why  his  testimony 
should  be  excluded.*' 

§  1148.  Inunatiirity  of  Children's  Xinds.^" — Children  are,  in  many  cases, 
excluded  as  witnesses,  owing  to  the  immaturity  of  their  mental  faculties. 
Formerly  the  rule  was,  to  a  great  extents  an  arbitrary  <itte,  children  under  the 
age  of  nine  being  regarded  as  incompetent  and,  between  that  age  and  four- 
teen, their  admission  being  a  matter  for  the  court  to  determine.*^  With  the 
progress  of  time,  however,  and  the  improved  educational  facilities,  resulting 
in  the  cultivation  and  development  of  the  intellect  of  children  at  an  early  age,  a 
more  reasonable  rule  has  been  adopted,**^  and  age  is  uot  the  test,  but  the  de- 
gree of  intelligence  and  understanding  of  the  obligation  of  an  oath.*® 

General  Rule. —  Xo  precise  age  can  be  stated  as  controlling  the  question  of 
the  admission  of  the  testinaony  of  children.     It  must,  in  each  instance  be  de- 

8.  State  V.  Edwards.  7ft  X.  C.  «4J^  ( 1878) .  14.  Qiiinn  t  Halbert,  55  Vt.  224  ( 1882). 

9.  State  V.  Butler,  157  Iowa  16.1,  138  X  W.  15.  Ritchey  v. 'people,  23  Colo.  814,  47  Pad. 
383   (1012):  Kirk  v.  State,  35  Tex.  Cr.  224,      272    (1806). 

37  S.  W.  440  (189.5) ;  5  Chamb ,  Ev.,  §  .W35.  16,  5  Chamberlayne,    Evidneee,    §§    3d37- 

10.  Harrod  v.  Harrod,  1  K.  &  J  4  (1854)  3641. 

11.  Morrison   v.  Lennard,  3  C.  &   P    127  17.  State  t.  "Whittler,  21  Me.  (8  Shep.)  341, 
(1827).  38  Am.  Dec.  272  (T842). 

IS.  State  V.  De  Wolf,  8  Conn   03   (1830^;  18.  McGiiff  v.  State,  88  Ala.  147,  7  So.  85 

Snyder    v     Xations.    5    Blackf.    (Ind  )  '  2»5  (1889):    Sfdte   v.    Edwards,   79    N    C    648 

(1840):  5  Chamb.  Ev..  §  ,36.36.  n   2.  (1878). 

18.  State  V  Howard,  118  Mo   127;  24  S  tV.  tB.  McGuire  v.  PfeopK  44  Mich.  286,  6  N. 

41   (1893) :  State  r.  Weldon,  39  S.  C.  318,17  W.  6(50.  38  Am.  Ilep.  266  (1880*) ;  5  Chamb., 

S.  E.  388,  24  L.  R.  A.  126  (1892).              '  Ev.,  §  3637.  ' 
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termined  according  to  the  circumstances,  of  the  case,^^  taking  into  considera- 
tion the  intelligence  oi  the  child  and  his  ability  to  discern  between  right  and 
wrong,  to  appreciate  the  difference  between  truth  and  falsehood.*^  If  a  child's 
mind  does  not  appear  to  be  so  sufficiently  matured  that  he  can  distinguish  right 
from  wrong,  or  he  does  not  understand  the  obligation  of  an  oath,  ho  should  not 
be  permitted  to  testify.^^  On  the  other  hand,  though  he  may  be  of  tender 
years,  yet  his  education  and  moral  and  religious  training  may  be  such  that  he 
will  entirely  satisfy  the  requirements,  in  the  foregoing  respects.  In  such  a 
case  the  court  will  receive  his  testimony .^^  In  practice,  children  are  often 
allowed  to  testify  whose  legal  capacity  to  do  so  is  very  liberally  construed.^'* 

A  Question  for  the  Presiding  kludge. —  The  presiding  judge  must  be  satis- 
fied that  a  child,  offered  as  a  witness,  feels  some  obligation  imposed  upon  him 
to  tell  the  truth,  concerning  the  matter  in  respect  to  which  the  inquiries  relate 
and,  for  this  purpose,  he  may  examine  the  child.^^  This  is  a  matter  which 
he  must  determine  in  each  case,  under  the  particular  facts  there  existing,  and 
his  conclusion  will  not  ordinarily  be  disturbed* on  appeal.^^  liis  action  must 
be  guided  by  the  exercise  of  sound  reason,  and,  thus  guided,  some  test  should  be 
made  of  the  qualifications  of  such  a  witness  before  refusing  to  permit  him  to 
testify.^^  On  the  other  hand,  if  the  child  does  not  possess  sutlicient  intelli- 
gence to  understand  the  nature  of  an  oath,  the  admission  of  his  testimony, 
especially  in  a  capital  case,  would  be  a  grave  error.  Under  such  eircumstanee.-*, 
the  action  of  the  court  would  be  in  violation  of  the  (Constitutional  provision 
permitting  the  accused  to  demand  the  nature  and  cause  of  the  accusation  and 
to  meet  the  witnesses  against  him  fac(^  to  face.^ 

20.  Draper  V.  Draper,  68  lU.  17  (1873).  v.  Furman,  supra;  Oabler  v.  State,  49  Tex. 

21.  State  V.  Severson,  78  Iowa  653,  43  X.      Cr.   623,   95   S.   \V.   521    (1906);    5   Chamb., 
W.  533    (18S9);    Com.  v.   Furaaan,  211    Pa.      Ev.,  §  3638,  n.  4. 

549,    60    Atl.    1089,    107    Am.    St.    Rep.    594  24.  Hughes    v.    Detroit,    etc.,    R.v.    Co.,    65 

(1905)  ;  Wheeler  v.  U.  S.,  159  U.  S.  523,  40  Mich.  10.  31  N.  \V.  60.)    (  1887). 

L.  ed.  244.  16  S.  Ct.  93   (1895).  25.  darter   v.   State,   63   Ala.   52    (1879)  ; 

22.  MUler  v.  State,  109  Ga.  512»  35  S.  £.'  Hughes  v.  Detroit,  etc.,  Ry.  Co.,  «tipfu. 

162    (1900);   Olson  v.  Olson,   130  Iowa  353,  26.  City  of  Victor  v.  Smilanich,  54  Colo. 

106  N.   W.   758    (1906);    People  v.   Frindel,  479,   131    Pac.  392    (1913):    Epstein   v.   Ber- 

58  Hun  482,  12  N.  Y.  Supp.  498  (1890)  ;  State  kowsky,   64   III.  App.   498    (1896);    SUte   v. 

V.    Belton,   24   S..  C.    185,   58   Am,   Rep.   241  Williams,   130  I^.  280,  57   So.  927    (1912)  ; 

(1886);   State  v.   Michael,  37   VV.   Va.   565,  Com.  v.  Marshall,,  «i/pro ;  State  v.  Connors. 

16   S.   E.   803,    19   L.   R.   A.   605    (1893)  ;    5  233  Mo.  348,  135  vS,  W.  444  (1910)  ;  State  v. 

Cha,mb.,  Ev.,  §  3638,  n.  3.  Talla,  72  N.  J.  L.  51.5,  62  Atl.  675    (1905)  : 


Bone  V.  State,  8  Ala.  ^App.  59,  62  So.  People    v.    Smith,    86    Hun    485,    33    N.    Y. 

445   ( 1913);. Berry  V.  State,  9  Ga.  App.  868,  Supp.   989     (1895);     Kellierg    v.    The    Bon 

72  S.  E.  433    (1911);   People  v.  Lewis,  252  Marche,  64  Wash.  452.  117  Pac.  227   (1911)  : 

111.   281,   96   N.    E.    1005    (1911);    State  v.  State  v.  Juneau,  88  Wis."  180.  59  X.  W.  580 

Young,  153  Iowa  4,  132  N.  W.  813   (1911)  ;  (1894)  ;  5  Chamb.,  Ev.,  §  3639,  n.  2;  \A7ieeler 

Com.  V.  Marshall,  211  Mass.  86,  97  N.  E.  632  v.  U.  S.,  mpra. 

(1912);  State  v.  Anderson.  25^  Mo.  83,  .168  27.  Piepke  v,  Philadelphia  &  R.  Ry.  Co.. 

S.  W.  817  (1913) ;  State  v.  Cracker,  65  N.  J.  242  Pa.  321,  80  AU.  124  (1913). 

L.  410,  47  Atl.  643  (1900)  ;  People  v.. Linzey.  28.  Territory  v.   Duran,   3   N.   M.    189.  3 

79  Hun  23,  29  N.  Y.  Supp.  560  (1894) ;  Com.  Pac.  53  (1884). 
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Tufi^  to<  Which  Inquiry''  Behieis.—  The  inquiiy,  as  to  tine  ccoapetencj  of  a 
child  to  tedtif J,  relates  to  the  ti^na^  of  his  giving  his  testimony  and  not  to  the 
time  of  the  occurrance  of  the  event  or  other  matters  concerning  which  his  testi- 
mony relates.'-*' 

Instruction  of  Child. — ^.Instruction  of  a  child,  in  respect  to  the  nature  of  an 
oath  and  the  obligation  imposed  thereby  to  speak  the  truth,  may,  in  some  cases, 
be  permitted  so  that  he  may  be  competent  to  testify.^®  Thus,  the  judge  may,  in 
some  cases,  explain  these  essentials  to  a  child,^^  and  the  postponement  of  a 
trial,  in  a  crimiual  <^ase,  has  been  allowed,  to  permit  of  such  instruction,  in 
the  case  of  an  important  witness*^^ 

§  1180.  Insanity,  Idiocy,  Etc.35 —  The  general  statement  has  been  made  that 
insane  persons,  or  persons  non  compos  mentis,  are  not  competent  witnesses.** 
The  statement,  however,  is  entirely  too  broad  and  sweeping,  as  taken  in  the 
ordinary  acceptation  of  the  word  insanity,  which  manifests  itself  in  various 
forms. "^^  The  views  of  the  judges  in  one  of  the  leading  English  cases,**  are 
expressive  of  the  general  view,  as  taken  by  the  various  tribunals  in  which  this 
question  has  arisen,  the  accepted  rule  being  that  a  person  who  possesses,  at  the 
time  of  the  inquiry,  sufficient  mental  capacity  to  correctly  narrate  facts  ob- 
served by  him  and  to  understand  the  obligation  of  an  oath,  may  be  permitted  to 
testify,  thoui^h  he  may  be  affected  by  some  delusion,  concerning  -which  he  is 
irrational  on  occasions,  or  by  some  form  of  temporary  insanity.*^ 

Inrapncitij  of  Time  of  Occurrence  of  Transaction. —  Where  it  appears  that 
the  mental  condition  of  the  witness,  at  the  time  of  the  occurrence  of  the  events 
which  he  is  called  upon  to  relate,  was  such  that  he  was  unable  to  receive  and 
retain  a  correct  mental  impression  of  the  event  or  transaction,  the  court  wilj 
reject  his  testimony,  having  in  new  the  fact  that  the  evidentiary  vahie  of  the 
testimony  consists,  as  much  in  the  ability  of  the  witness  to  correctly  observe 
and  receive  the  right  impression  of  the  transaction,  as  to  correctly  narrate 
those  impressions  received.*'*     There  is  authority,  however,  for  the  admission 

■ 

29.  KeHy  v.  State,  75  Ala.  21.  (1883);  86.  Reg.  v.  Hill,  5  Cox  Cr.  Cas.  259  (1851); 
5  Chamb..  Ev  ,  §  .3640.                                              5  Chamb.,  Kt.,  §  .^643,  containing  a  summary 

30.  Com.    V.   Carey,   2   Brewst.    (Pa.)    404      of  the  name. 

(1S68).  87.  McKinstry  V,  City  of  Tuscaloosa,   172 

31.  McAmore  v.  Wiley,  49  ^11  App  615  Ala.  344,  .94  So.  629' (1911) ;  People  v.  Tyree, 
(1S93):.  Dtfy  T   Day,  56  N.  H.3ltt  (IS76^.  21    Ckl.    App,    70U    132    Pac.    7^4    (1913); 

82.  Carter  v.  State,  ^apra;  Com.  v.  Lynes,  Peoplf  v.  Enright,  256  lU.  221,  99  N.  E.  936 
142  Mass.  577,  8  X.  E.  408  (1886> ;  Hoist  v.  ( 1912) ;  Kendall  v.  May,  92  Mass.  59  (1863) ; 
State,  23  T^x.  App.  1,  3  .S.  W.  757  (IS87);  People  t.  New  York  Hospital,  3  Abb.  N.  C. 
5  Chamb.,  Ev ,  g  .'^41,  n.  3.                       •  *  229   (X.  Y.)    (1876)  ;  Brown  v.  Armstrong  k 

83.  5  Chamberlayne,  Evidenee,  §§  3e42-  Latta  Co.,'  239  Pa.  549,  87  Atl.  11  (1913); 
3647.   '  Coleman   v    Com.,^  25  Gratt.    (Va.)    865,  23 

84.  Armstrong*!!  T^essees  v.  Timndns, .  3  Am;  Rep,  711  (1874) ;  5  Chamb.,  Ev.,  §  3644, 
Harr.     (Del)     342     (1841);     LiviTHrsto&    v.  n.  2. 


Kierstetl,  10  ;f<>hn*».  (N.  Y.)  862  f.l^l3).  86i  Holcomb    v.    Holcomb,    28    Conn.    177 

85.  District  of  ■Columbia  vv  Arms,  107  U.  8.       (1859) ;  5  (Dhamb.,  Ev.,  §  3645. 
519,  "2  l^up.  Ct.  t^40,  27  li  .edv  618  (ISSa);  6 
Chamb ,  Ev.,  §  3642,  n.  2. 
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of  the  testimony  of  such  a  witness,  it  being  declared  that  the  fact  of  his  b^ng 
under  a  delusion  or  his  mind  otherwise  affected  at  the  time  goes  to  the  question 
of  credibility  and  not  competency.'*  In  any  event,  mental  impairment,  at  the 
'^time  of  the  occurrence  will  not  necessarily  render  a  witn^s  incompetent;  the 
question  of  the  extent  of  his  infirmity,  as  affecting  his  competency  as  a  witness, 
is  for  the  trial  court.**'* 

Effect  of  Allegations  in  Pleadings. —  An  allegation  by  a  person,  in  a  plead- 
ing, of  his  meiital  unsoundness  will  not  necessarily  operate  to  exclude  him  as  a 
mtness.*^  So  the  fact  that  one  sues  by  his  next  friend,  as  a  person  of  un- 
sound mind,  his  mental  unsoundness  being  admitted  in  the  complaint,  does  not 
necessarily  prevent  him  from  being  a  witness,  the  question  of  his  competency 
being,  nevertheless,  one  for  the  court  to  determine.***  Similarly,  though  a  per- 
son, in  an  action  for  damages  for  an  assault  conunitted  upon  him,  alleges  that 
he  has  been  injured  in  body  and  mind,  he  is  not  necessarily  precluded  thereby 
from  becoming  a  witness;  the  question  of  his  competency  is  for  the  presiding 
judge  to  determine.** 

A  Question  for  the  Presiding  Judge, —  The  question  whether  a  person  pos- 
sesses the  necessary  mental  qualification,  to  justify  the  court  in  permitting 
him  to  testify  as  a  witness,  is  a  matter  peculiarly  within  the  province  of  the 
presiding  judge.  If  he  is  satisfied  that  the  witness  is  possessed  of  the  neces- 
sary qualifications,  he  will  pemiit  him  to  testify;  otherwise  not.**  His  con- 
clusion upon  the  competency  of  the  witness  will  not  be  disturbed  except  upon 
clear  proof  of  an  error  in  his  determination.***  It  is,  however,  held  lo  be  the 
duty  of  the  court,  where  a  party  offers  to  introduce  evidence  tending  to  show 
that  a  person  is  non  compos,  to  peimit  of  its  introduction,  since,  if  a  proposed 
witness  is  inciompetent  on  this  ground,  the  fact  should  be  ascertained  and  his 
testimony  excluded.**^  The  presiding  judge  may  examine  the  proposed  wit- 
ness and  others  who  may  be  acquainted  with  him,  or  the  examination  may  be 
conducted  by  counsel  under  the  direction  of  the  court.*^  A  finding  in  lunacy 
several  years  previous  to  the  trial,  by  which  a  person  was  adjudged  an  idiot 
and  incapable  of  managing  his  affairs,  does  not  necessarily  exclude  him  as  a 
witness.*^ 

§  1151.  Intoxication.** —  A  person  may  be  excluded,  as  non  compos  mentis, 

89.  Sarbach  v.  .Tones,  20  Kan.  4ft7  fl878).  comb  v.  Holcomb,  9upra;  Cannady  v.  Lyndi. 

40.  Bums  v.  State,  14.5  Wis.  373,  12S  N.  tu^^ra;  Coleman   ▼.   Com.,  8upra;   Bmna  ▼. 
W.  987  (1911).  State,  suf^ra;  District  of  Columbia  v.  Anna, 

41.  Cannady  v.  Lynch,  27  Minn.  435,  8  N.  supra;  5  Chamb.,  Ev.,  §  3647,  n.  1. 
W.  164   (1881).  45.  Coleman  ▼.  Com.,  9upm, 

49.  Worthin^n  v.  Mencer,  06  Ala.  310,  11  46.  Liyinfrston  ▼.  Kiersted,  Mipro. 

So.  72,  17  L.  R.  A.  407  (1891).  47.  Holconb  ▼.   Holcomb,  supra;  Dirtrict 

4S.  Dickson  v.  Waldron,  135  Tnd.  507,  84  of  Columbia  y.  Arms,  supra. 

N.  E.  506,  35  N.  E.  1,  24  L.  R.  A.  483,  41  4S.  Barker  v.  Waahbum.  200  N.  Y.  280,  93 

Am.  St.  Rep.  440   (1893);  5  Chamb.,  £▼.,  §  N.  E.  958    (1911),  aff'g  128  App.  DIt.  931, 

3646,  n.  3.  113  N.  Y.  Supp.  1124   (1908). 

44.  Worthington  ▼.   Mencer,  supra;  Hoi-  40.  5  Chamberlayne,  Evidence,  {  3648. 
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on  account  of  intoxication,  that  is,  if  it  is  of  such  a  degree  as  to  render  him 
incompetent  to  understand  the  nature  and  obligation  of  an  oath.^^  The  mere 
fact  that  a  person  may  be  intoxicated,  when  he  is  called  upon  to  testify,  is  not 
sufficient  to  operate  as  a  disqualification.*^^  Nqx.  will  the  fact  that  a  man  may 
be  a  habitual  drunkard  render  him  incompetent.  His  intoxication,  at  the  time, 
must  be  of  the  character  stated.  The  question  as  to  competency  is,  in  all 
cases,  one  for  the  presiding  judge  to  determine,  in  the  exercise  of  sound  reason, 
and  his  determination  will  seldom  be  interfered  with  on  appeal.^^  Intoxica- 
tion, at  the  time  of  the  occurrence  to  which  the  inquiry  relates,  has  been  held 
not  to  affect  a  person's  competency,  though  it  may  bear  upon  the  question  of 
his  credibility  and  the  weight  of  bis  testimony. ^^  Intoxication,  at  the  time  of 
testifying,  may,  also,  be  of  such  a  character  as  not  to  exclude  a  person  as  a 
witness  but  it  may  bear  upon  the  question  of  his  credibility.**"*  The  fact  that 
a  person  is  deprived  of  the  control  of  his  property,  in  consequence  of  his 
drinking  habits,  doc^.pot  operate  to  exdude  lum  as  a  witness.^^ 

§  1158.  Victims  of  Drug  Habits.** —  Where  persons  are  addicted  to  a  dru^ 
habit  it  is  a  fact  of  general  knowledge  that  to  a  great  extent  statements  made 
by  them  are  imreliable.  It  is  therefore  properly  said  in  a  case,  where  one 
admitted  himself  to  be  an  opium  consumer  and  that  he  was  under  the  influ* 
eiice  of  the  dmg  both  at  the  time  of  the  occurrences  he  testified  to  and  at  the 
time  of  the  trial,  that  the  jury  should  be  carefully  cautioned  as  to  their  cre- 
dence to  the  testimony.*^  The  question  of  the  competency  of  such  persons  is 
one  for  the  presiding  judge,  as  in  other  cases  of  mental  unsoundness. 

50.  State  v.  Underwood,  6  Ired.  L.  (N.  C.)  54.  Meyers  v.  State,  37  Tex.  Cr.  208,  39  S. 
96    (1845);    Hartford  v    Palmer,  16  Johns.      W.  Ill    (1807). 

(N.  Y.)  143  ( 1810) ;  5  Chamb.,  Ev.,  §  3648,  n.  55.  GeUiart  ▼.  Shindle,  15  Serg.  A  R.  (Pa.) 

1.  235  (1824). 

51.  Kskridge  v.  State,  25  Ala.  30   (1854) :  56.  5  Cbamberlayne,  Evidence,  §  3640. 
Gould  V.  Crawford.  2  Pa.  80  (1846).  57.  State  ▼.  White.  10  Wash   611,  30  Pac. 

59.  Id.;  State  V.  Underwood,  M/pro.  160,  41  Pac.  442   (1895);  5  Chamb.,  Er.,  % 

6S.  State  v.  Sejoins,  113  La.  676,  37  So.      3649. 
509  (1004). 
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CHAPTER  LJCm. 

INC0MJPJ;TENCY  OF  VVITNESSEI^;  PQWCY  OF  IRE  LAW. 

Incompetency  of  witnesses;  policy  of  the  law;  atheism  and  other  disbelief  in 
God,  1153. 

attorneys,  1154. 

husband  and  wife;  general  rule,  1155. 

infamous  crimes;  common  law  rule,  1156. 

interest,  etc.,  1157. 

judge  and  jurors,  1158. 

§  1153.  Incompetency  of  Witnesses;  Polioy  of  tlie  Law;  Atheism  and  Other  Sis- 
belief  in  Ood.^ —  The  rule,  as  generally  stated)  is  .that  a  person,  \iiio  does  not 
believe  in  a  supreme  being  and  in  f utu;re  rewards  and  punishment  for  acts  com- 
mitted in  tbia  world,  is  not  competent  as  a  witness.^  The  latter  part  of  this 
statement  is,  it  would  seem,  somewhat  too  broad,  for  a  persbn  mav  believe  in 
a  supreme  ruler  of  the  universe  who  punishes  and  rewards  during  one's  earthly 
existence.  In  such  a  ease  there  is  no  good  reason  why  hia  testimony  should  be 
rejected.^  The  fact,  however,  that  a  person  expressed  a  difibelief  in  a  supreme 
being,  at  some  time  prior  to  the  trial,  will  not,  necessarily  exclude  him.^  The 
inquiry  does  not  relate  to  the  particular  crefed  or  denomination  of  the  witness. 
Belief  in  the  existence  of  a  supreme  being  ^nd  the  sanction  of  an  oath  seem  to 
be  the  requisites.*^  A  frequent  mode  of  establishing  the  fact  of  disbelief  is 
by  declarations,  made  out  of  court,  in  the  presence  of  others.'  After  it  has 
been  established  that  a  person,  offered  as  a  witness,  is  an  infidel  it  is  said  that 
he.  will  not  then  be  permitted  to  establish,  by  his  statements  in  court,  that  he 
is  not' 

4.  Smith  ▼.  Coffin,  18  Me.  157  (1840); 
Jackson  ▼.  Gridley,  18  Johns.  (X.  Y.)  98 
(1820) ;  Scott  V.  Hooper,  aupra. 

5.  Donkle  ▼.  Kohn,  44  G«.  206  (1871); 
Arnold  ▼.  Estate  of  Arnold,  13  Vt.  362 
(1841);  State  ▼.  Browning,  153  Iowa  37, 
133  N.  W.  330  (1011):  5  Chamb.,  Ev.,  § 
3650,  n.  4. 

6.  Smith  ▼.  Coffin,  tupra :  Thurston  ▼.  Wliit- 
ney,  supra;  Norton  v.  Ladd,  4  N.  H.  444 
(1828) ;  Jackson  y.  Gridley,  supra:  Blair  v. 
Seaver,  supra:  5  Chamb.,  Ev.,  §  3650.  n.  5 
Expressions  to  this  effect,  however,  are  by  no 
means  conclusive.  Thurston  ▼.  Whitney. 
supra. 

7.  Smith  V.  Coffin,  Bupra;  JadnoB  v.  Grid* 


1.  5  Chamberlayne,  Evidence,  §§  3650- 
3652. 

2.  Central  Military  Tract.  R.  Co.  v.  Rock- 
afellow,  17  111.  541  ( 1856) ;  Thurston  v.  Whit- 
ney 56  Mass.  104  (1848) :  People  v.  McGarren, 
17  Wend.  (X.  Y.)  460  (1837) ;  Com.  v.  Win- 
nemore,  2  Brewst.  (Pa.)  378  (1867);  Scott 
V.  Hooper,  14  Vt.  535  (1842);  5  Chamb., 
Ev.,  §  3650,  n.  1. 

8.  Beeson  v.  Moore,  132  Ala.  391,  31  So. 
456  (1002);  Ewing  v.  Bailey,  36  111.  App. 
191  (1889)  ;  Hunscom  v.  Hunscom,  15  Mass. 
184  (1818);  People  v.  Matteson,  2  Cow.  (X. 
Y.)  433  (1823):  Brock  v.  Milligan,  10  Ohio 
121  (1840);  Blair  v.  Seaver,  26  Pa.  274 
(1866) ;  5  Chamb.,  Ev.,  §  3650,  n.  2. 
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§  1154.  Attbnieyik^ —  The  right  of  an  attorney  in  a  cause  to  tate  the  staiitt 
as  a  witness  in  that  cause  is  generally  acknowledged,^  unless  by  statute  some 
modification  or  change  in  the  general  rule  is  made.*^  Such  a  right  has  been 
recognized,  even  though  the  fee  of  thc^  attorney,  either  in  .w4^1&  or  in.pajcti  may 
depend  upon  the  success  or  failure  of  his  clieiit,^^  although^  under  such  circum- 
stances*  liis  testimony  has,  in  some  cas^,  been  rejected  on  the  ground  of  in- 
terest.^^  On  account  of  bias  and  partiality  arising  from  the  relation  between 
the  attorney  and  bis  client  the  jury  may  in  some.caseB  regard  his  testimony  as 
thus  affected,  giving  weight  to  this  situation.*^  The  propriety  of  such  pro- 
cedure, undoubtedly,  caimot  in  some  cases,  be  questioned ;  in  fact  there  may  be 
circumstances  when  it  might  be  regarded  as  in  the  nature  of  a  duty,  which  the 
attorney  owes,  tq  so  act.*^  Ordinarily,  however^  courts  have  regarded  such  a 
course  with  mvich  disfayor,^.^ .  having  variously  characteri^d  it^  both  mildly, 
as  a  question  of  professional  propriety. which  the  attorney  must  decide,^*  as  a 
practice  not  to  be  eucouraped,^^  and,  severely,  as  an  indepent  practice  w^hich 
should  be  discountenanced. ^^  If  an  attorney  desires,  to  ayail  l^imself ^  of  suoh 
a  right  it  seems  that,  as  has  been  suggested  in  some  decisions,^^  the  proper 


ley,  9upn^  Compare  Thurston  v.  Whitney, 
gupra 

ThMiy  of  Bule. —  The  theory  upon  which 
this  rule  is  founded  is,  that  one,  who  does 
not  possess  such  belief,  feels  in  no  way  obli- 
gated or  bound  liy  an?  oath,  which  is  the  na- 
ture of  an  appeal  to  God  to  he  a  witness  of 
what  one  may  testify  to  and  is  a  recognition 
of  tha  power  to  punish  for  speaking  that 
which  is  untrue.  Thurston  t.  Whitney, 
aupra:  Arnold  v.  Estate  of  Arnold,  tupr^; 
5  Chambw,  £v.,  § '3651. 

Should  testimony  of  disbelievers  be  re- 
ceived 1 —  Viewed  in  all  itfl  anpei'ts  it  would 
seem  that  the  testimony  of  all  such  persons 
should  be  received  and  the  fact  of  their  diA- 
belief  be  considered  upon  the  question  of 
their  credibility.  Easierday  v.  Kilbom, 
Wright  (Ohio)  345  (1833);  5  Chamb.,  Ev., 
§  3S52. 

8.  5  Chamberlayne/.  Evidence,  §§  3653. 
3654. 

9.  Morgan  ▼.  Roberts^  38  111.  65  (1865); 
Lloyd  V.  Davis,  2  Ind.  App.  170,  28  N.  K  232 
(1891);    Potter  v.   Inhabitants  of  Ware,   1 

Cush.  (Mass.)  519  (1848);  State  v.  Hedgc- 
peth,  125  Mo.  14,  28  S  W.  160  (1894) ;  Thon 
V  Rocheater  Ry.  Co .  83  Hun  443,  30  X.  Y. 
Supp.  620  (1894);  Cox's  AdmVs  v.  Hill,.  3 
Ohio  411  (1828);  Follansbe  v..  Walker,  72 
Pa  228,  13  Am.  Rep.  67?  iVKZ) ;  5  Chamb.. 
Ev.,  §  .36.53.  n   I. 

10.  Hines   ▼.   State,   26   Ga.   614    (1859); 


Cox  V.  Williams,  5  Mart.  (N.  S.)  La.  139 
(1826). 

Hi  Central  Branch  Union  Pac.  R.  Co.  v. 
Andrews,  41  Kan.  370.  21  Pac.  276  (1889); 
Flower  v.  O'Conoer,  7  La.  198  (1834);  Slo- 
cum  V.  Xewly,  5  N.  C,  423  ( 1810) ;  5  Chamb., 
Ev.,  §  3653,  n.  3.  The  fact  of  the  fee  being 
contingent  has  been  regarded  as  affecting  only 
his  credibility.  Central  Branch  Union  Pac. 
Co.  V.  Andrews,  supra. 

1%.  Hall  v.  Acklen,  9  La.  Ann.  219  (1854) ; 
Dai  ley  v.  Monday,  32  Tex.  141  (1869).  The 
right  of  an  fittorney  to  testify  being  admit- 
ted, the  fact  of  his  fee  being  dependent  upon 
the  success  of  the  client,  even  though  the 
former's  testimony  might  be  rejected  at  com- 
mon law,  on  the  ground  of  interest,  yet,  in* 
competency^  due  to  the  witne^  being  a  party 
to  or  interested  in  the  suit,  being  removed  by 
statute,  there  could  exist  no  reason  for  re- 
jecting his  testimony.  Central  Branch  Union 
Pac.  R.  Co,  V.  Andrews,  aupra. 

19.  Little  V.  McKeon>  3  N.  Y.  Super.  Ct. 
(1  Sandf.)  607. 

14.  Potter  V.  Inhabitants  of  Ware,  aupra. 
1ft.  Little  V.  McKeon,.  aiApra 

16.  Morgan  v.  Roberts*  aupra:  Hall  k  Co. 
V.  Reofro,  3  Metr.   (Ky  )  51   (I860).' 

17.  State  V.  Woodside,  9  Ixed.  L.  (31  N. 
C.)   496  /( 1849).  I       . 

15.  Frear  v.  Drinker,  8  Pa  520  (1848). 
19.  Stete.  V.  Woodside,  eupra;  Bell  v.  Bell,. 

12  Pa.  235  (1849). 
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course  for  ^^^  to  pursue,  consistent  with  the  dignit^^  of  the  n^Qleaai^n  ^^  the 
maintenance  of  the  standards  which  should  be  adhered  to  bv  it,  would  be  to 
retire  from  the  conduct  of  the  case, 

§  116S.  Husband  and  Wife;  General  Bule.^^ —  According  to  the  common  law 
rule  a  husband  or  wife  was  regarded  as  incompetent  to  testify  either  for  or 
against  the  other.^^  Such  persons  were  excluded  upon  what  were  deemed  to 
be  reasons  of  public  policy.^^  In  criminal  prosecutions  for  an  oifense  committed 
either  by  a  husband  or  wife,  the  other  party  to  the  marriage  relation  was  ordi- 
narily excluded  under  the  general  rule.^*  And  the  wife  of  one  of  several  de- 
fendants on  trial  at  the  same  tiine  cannot,  under  this  rule,  be  called  as  a  wit- 
ness for  or  against  any  of  them.^*  Thfe  marriage  relation  also  operates  to  ex- 
clude the  wife-as  a  witness  in  an. action  by  the  hU^band  for  criminal  conversa- 
tion.^^ Likewise,  the  fact  of  non-access  of  the  husband  to  the  wife,  frequently 
sought  to-be  proved  in  cases  involving  ihi  legitimacy  of  a  ehild,  was  not  al- 
lowed to  be  established  bv  either  the  husband  or  wife.**  Nor  can  the  husband 
testify  in  a  suit  involving' the  separate  estate  of  his  wife  under  the  common 


80.  5  Chamberlayne,    Evidence,    §§    3655- 
3662. 

81.  Stanford  v.  Murphy,  63  6a.  410 
(1879) ;  People  v.  Bladek.  259  Til.  69,  102  N. 
£.  243  (1913);  Burlen  v.  Shannon,  80  Mass. 
433  (1860);  Whelpley  v.  Stoughton,  119 
Mich.  314,  78  N  W.  137  (1899);  SUte  v 
Vaughan,  136  Mo.  App.  645,  118  S.  W.  1186 
(1909) ;  Weckerly  v.  Taylor,  74  Neb.  772,  105 
N.  W.  254  (1905) ;  People  v.  Moore,  65  How. 
Pr.  (N.  Y.)  177  (1882);  Collendar  v.  Kelly, 
190  Pa.  455,  42  Ail.  957  (1899):  Wilkes' 
AdmV  V.  Wilkes,  116  Va.  886,  80  S.  E.  745 
(1914);  Talbott  v.  U.  B.,  208  Fed.'  144,  125 
C.  C.  A.  360  (1913) ;  5  Chamb.,  Et.,  §  3656, 
n.  1. 

88.  It  was  thought  that  by  not  permitting 
their  testimony  to  be  received  dissensions  and 
distrust  between  them  would  be  avoided 
which  result  it  was  believed  would  not  en- 
sue in  many  cases  if  they  testified  to  th^ 
truth.  Furthermore  their  desire  frequently  to 
avoid  such  a  result  or  to  protect  each  other 
was  regarded  as  a  strong  incentive  to  the 
commission  of  perjury.  In  view  of  such  con- 
siderations as  these,  variously  expi^essed '  ^y 
the  courts,  it  was  considered  that  the  policy  of 
the  law  would  be  better  served  by  refusing 
to  permit  them  to  testify  under  such  circum- 
stances. Wilson  V.  Shepard,  28  Ala.  623 
(1856);  Dwelly  v.  Dwelly,  4(r  Me.  877 
(1859);  Kelley  v.  Proctor,  41  N.  H.  1^9 
(1660);    Prongle   v.    Prhigle,    69    PA.   261 


(1868);  William  &  Mary  College  v  PoweU. 
12  Gratt.  (Va.)  372  (1856);  5  Chamb.,  Ev., 
§  3655,  n.  2. 

88.  Eivers  v.  State,  118  Ga.  42,  44  S.  E 
859  (1003) ;  Gillespie  T.  People,  176  111.  238, 
52  N.  E.  250  (1898);  Wilke  v.  People,  53  N. 
Y.  525  (1«73) ;  Thurman  v.  SUte.  2  O  C.  D. 
466  ( 1889) ;  Com.  v.  Woodcroft,  17  P«.  Co.  Ct. 
K.  654  (1896):  Baker  v.  State,  120  Wis. 
135,  97  N.  W.  566  (1903) ;  5  Chamb.,  Ev.,  § 
3656,  n.  1. 

84;  Talbott  v.  U.  S.,  BUpra.  Thotvgh  if  the 
case  against  the  husband  of  the  proposed  wit- 
ness has  been  disposed  of,  as  by  a  plea  of 
guilty  or  by  a  verdict  for  or  against  him, 
the  fact  that  he  was  accused  in  conjunction 
with  othet's,  will  not  exclude  her  testimony 
for  or  against  the  latter.  R.  v.  Thompson, 
3  F.  ft  F.  824  (1863) ;  5  Chamb.,  Ev.,  §  3656. 
n.  3.  ' 

85.  Groom  v.  Parables,  28  111.  App  152 
(1888);  Carpenter  v.  White,  46  Barb.  (N 
y.)  291  (1866);  Speck  v.  Gray,  14  Wash. 
589,  45  Pad  143  (1896)-  6  Chamb.,  Ev.,  § 
3666,  n.  '4.'  Compare  Smith  v.  Meyers.  62 
Neb.  70,  71  N.  W.  1006   (1897). 

86.  Palmer  v.  Palmer,  79  N.  J.  Bq.  496,  82 
Atl.  358  1 1^12)  V  Timmtfnn  v.  Timmann.  14^ 
N  Y.  Supp.  298  (1913);  Com.  v.  Shepherd. 
6  Binn.  (Pa.)  293,  6  Am.  Dec.  449  <1814) : 
Mink  V.  State,  60  Wis.  583.  19  N.  W.  445 
(l684) ;  5  Chanfb,  Ev.  §  3656^  n.  6. 
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law  rule.^*^  Similarly  the  incompetency  of  the  wife  extended  to  a  suit  against 
a  partnership  of  which  her  husband  was  a  member*^®  Husband  and  wife  were 
not  permitted  to  violate  the  rule  even  by  agreement ^* 

Unlaw ftd  CohabUaii(m. —  The  rule  at  common  law  only  applied  to  those 
persons  who  lawfully  occupied  the  relation  towards  each  other  of  man  and 
wife,  and  did  not  include  those  who  were  living  together  in  violation  of  the 
law,  such  as  a  man  and  his  mistress,^^  or  as  the  result  of  a  bigamous  marriage.^  ^ 
If  they  are  not  lawfully  married  or  are  living  togeth^  in  immoral  relations  it 
seems  that  the  testimony  of  either  may  be  received,^^  the  fact  that  they  are  living 
in  such  a  relation  being  said*  to  only  affect  the  credit  and  not  the  competency 
of  the  witness.^'  In  a  prosecution  for  statutory  rape^  it  may  be  shown  that  no 
lawful  marriage  ever  took  place  between  the  prosecutrix  and  the  defendant, 
for  the  purpose  of  enabling  her  to  testify.^^  The  policy  of  the  law,  for  reasons 
of  which  the  testimony  of  such  persons  was  excluded,  had  in  view  only  those 
who  occupied  the  relation  of  man  and  wife,  de  jure.  It  was  never  intended 
thereby  to  give  recognition  to  illicit  intercourse  and  cohabitation  and  place 
those  occupying  such  a  relation  on  the  same  plane,  by  exclusion  of  their  testi- 
mony, as  was  occupied  by  those  bound  together  by  the  lawful  and  holy  ties  of 
matrimonv.** 

Exceptions^ — The  testimony  of  a  wife  has  beea  received,  in  an  action 
brought  for  necessaries  furnished  to  her  to  show  the  facts  of  her  expulsion 
from  her  husband's  home  and  his  failure  to  provide  for  her,^  upon  the  theory 
of  neecHsity,  in  that,  in  the  great  majority  of  cases,  there  would  be  no  other 
proof  of  such  facts,  thus  prex-enting  the  courts  from  enforcing  i  the  liability  of 
the  husband  to  provide  for  his  wife.*'     So  an  exception  is  recognized  where  the 

S7.  George  Tncker  Commisdoa  Co.  v.  Bell,  Johnson,  0  La.  Ann   308  (1864) ;  5  Cha^ib., 

62  Ark.  26,  34  S    \\\  80    (1S06) ;   Jone«  y  Ev .  §  3657,  n.  3 

BatMtt.  27  Ind.  58  (1866);  Wood  v.  Broad-  S8.  Meuiner   v.   Conet,  2  Mart.    (La.),  56 

ley,  76  Mo.  23,  43  An.  Rep.   754    (1882);  (1811).    Tbufl  i^  the.qipe  of  a  m^n  iifhom 

Warne  v    Dyett,  2  Edw    Ch.    (N.   Y  )  497  his.  first  wife  had  diyorcei  and  obtained  a 

( 1835) ;  5  Chamb.,  Ev.,  §  3656y  n.  6.  decree   forbidding   him    to    marry   again,   a 

98  i  McKwen  v.  Shannon  &  Co.,  64  Vt..  583,  woman  with  whom  be  had  subsequently  co- 

25  Atl.  601   ( 1892) .  habited,  though  referred  to  by  him  as  his  wife 

29.  Dweily  ▼.  Dwellr.- 46  Me.  377   (1859);  would   not   be   excluded   by   the,  rule   under 

CoU>ern*s  Case,  1  Wheel.  C  C.    (X    Y)   479  consideration.     Dennis  v.   Crittenden,  9upra. 

{ 1823^ .  The  sa^e  situation  would  exist  if  he  had  mar- 

SO.  Wrye  y.  State,  95  Qa.  466i,'  22  S    E.  ried  again  withii^  the  Jurisdiction,  as  the.  mar- 

273   (l$i94)  ;  DennU  v.  Crittenden,  42  N.  Y.  T^Bfte,  would  not. lie  one.recogni/ed  as  lawful. 

542    (1S70);    Morrill  v.   Palmer,  68  Vt .  I,  3fk  People  V4  Sclioqnmaker,  119  Mich.  !^42, 

33  Atl.  829   (1896);   5  Chamb.,  Ev,,  §  3657,  77  X.  W- 934  / 1899 ) , 

n   1.  85.  Pickersjtricker   v..  State,   31    Ark.   207 

81.  Jeima  v.  SUt«,  141  Oa.  403.  81  8>  E.  0876) :  State, v  Samuel,  2  Dev.  4  B.  (N.  C) 

202  (I914>j  Hoch  v  People,  219  Ul.  2fl'»,  76  177    (1836).               ,    .     .     ^ 

X.  E.  356   (1905);  Kelly  v   Drew,  12  AUen  86.  Wilcoxson   t.    Riead.   95    Til.    App.   33 

(Mass.)    107,  90   Am.   Dee.    138.  (1866 )p;    5  (1900) :  Morgenrothv.  I^pencer.  1^4  Wis., 564, 

Chamb.;  Ev..  §  3667,  n,:2.  102  X.  W.  1086  (1905).    , 

8».  Flanagin  v.  SUte,.25  Ark.f92  (1867>;  97.  Baeb.  v.  Pjurmely>  35  Wia.  238  (1874). 
Hill  V.  State,  41  Ga.  484   (1871);  State  ▼. 
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husband'  commits  an  offense  against  the  person  of  the  wife^^®  or  her  testimony 
is  needed  to  prove  the  fact  of  some  injury  sustained  by  her  by  the  act  of  a 
third  party.^^  Similarly  a  married  woman  may  testify  aa  to  the  question  of 
unlawful  intercourse  with  her  where  the  proceed ing  is  one  to  charge  a  man 
with  the  support  of  a  bastard  borne  by  her^^^'  the  exception  in  such  a  case  being 
also  regarded  as  founded  upon  necessity.^  /  In  the  case  of  agency  also,  where 
either  the  husband  or  wife  acts  as  agent  for  the  other,  testimony  has  been  al- 
lowed, in  some  cases  under  statute  and  in  <soD>e  cases  independent  thereof,  of 
the  parties  in  respect  thereto.*'* 

Injuries  to  Husband  or  Wife.-^  The  rule  of  the  common  law,  rendering  the 
husband  or  wife  incompetent  to  testify  for  or  against  the  other,  was  subject  to 
an  exception  in  thex^se  of  injuries  inflicted  by  one  upon  the  other,**^  particu- 
larly founded  upon  the  theory  of  the  necessity  vi  the  ease,  having  in  view  the 
fact  that  such  acts  were -so  frequently  done  ii^nder  such  conditions  and  circum-* 
stances  as  to  render  proof  of  them,  by  the  testimony  of  third  persons,  impos- 
sible. The  rule  seems  to  have  had  reference  more  particularly  to  violent  in- 
juries than  to  those  affecting  the  feelings  or  pride  merely  of  tbe  other.  Thus 
the  exception  was  held  not  to  apply  to  adohery  tby  the.  husband  or  wuf  e/^  Xor 
was  an  indecent  assault  committed  upon  a  minor  daughter  within  tbe  meaning 
of  the  exception.**^  A  like  rule  prevailed  in  a  pnoseeutionfor  bigamy.*'  Sim- 
liarly  the  offense  of  polygamy  is  not  a  crime  against  the  wife,  within  the  mean- 
ing of  d  code  provision- excepting  a  fausfasnd  oi*:wife  ifrom  the  operation  of 
the  rule  in  *^a  criminal  action  or  proceeding  for  a  cxime  committed  by  one 
against  the  other," '*^  a  statiite  to^  this  effect  being  considered,  like  the  c«n- 
mon  law  exception,  as  having  reference  to  acta  of  personal  violence.*^     In  an 


88.  Stein  v.  Bowman,  I'S'  Pet.  (U.  S.)  209, 
lOL.  ed.  129  (1S39). 

89.  King  V.  Liiffe,  8  East  193  11907). 

40.  People  V.  Overseers  of  Pbbt,  15  Barb. 
(X.  Y.)  2J^6  (185^);  Com.  v.  Shepherd,  6 
Binn.  (Pa.)  283,  6  Am.  Dec:  449  (1814);  5 
Chamb.,  Ev.,  §  3658,  n.  5. 

41.  Com.  V.  Shepherd,  8upra. 

•48.  Dannewttz  v.  Miller,  179  111.  App.  185 
(1913) :  Green  v.  McCracJcen.  64  Kan.  380.  67 
Pac.  857  (1902):  Packard  v.  Reynolds,  100 
Mass.  153  (1868);  Orchard  v.  Collier,  171 
Mo.  390,  71  S.  W.  677  ( 1903) :  Hathom  v. 
Louis,  170  X.  Y.  576,  62  N".  E.  1096  (1902) : 
Lawman  v.  Blaine  County  Bank,  40  Okl.  519, 
1^9  Pac.  952  (1914):  Madison  v  City  of 
Anti^o,  158  Wis:  448,  141  N.  W.  287  (1918) ; 
5  Chamb.,  Ev.,  §  3658,  n.  7. 

48.  State  V.  Chambers,  87  Towa  1,  53  Xr  W. 
1090  (1898):  Com.  v.  Murphy.  4  Allen 
(Mass.)  491  (1862);  State  v.  Pennln^on. 
124  Mo    388,  ii  S.  VC.  1106  (1894);  P^ple 


T.  Notthrup,  60  Barb.  (N.  Y.)  147  (IS67); 
Wfaipp  V.  Stkte,  34  Ohio  St  67.  82  Am.  Rep. 
359  (1877);  Com.  v  Rcid.  8  Pbila.  (Pa.) 
385    (1871);   6  Chamb.,  Ev..  f  3659..  n.   1. 

44.  Bishop  V.  Bishop,  124  Ga  293,  52  6.  £. 
743  (1905);  Com.  ▼.  Sparks,  89  Maaa.  534 
(1868 ) :  People  v.  Fowler,  104  Mieh.  449.  62 
N.  VV.  672  (1895);  Com.  v.  Jailer,  1  Oraat 
Cas.  (Pa)  218  (1865);  5  Chamb.,  Ev,  { 
3659.  n.  2. 

45.  People  v.  Westbrook.  94  Mich.  92»,  54 
X.  W.  486   (1893). 

48.  Hili^r  V.  State,  156  IH.  511.  41  N  E. 
181  (1895):  State  v.  Ulrich.  110  Mo.  360. 
19  S.  W.  656  (18192);  People  v.  Houghton. 
24  Hun    (X.  Y.)   501    (1881). 

47.  Bassett  v.  U.  S.,  187  V.  S.  496,  84  L.  ed. 
762.  U  S.  Ct.  165  (1896).;  5  ChaBib.,  Et.,  § 
3659,  n.  5.       ' 

48.  Baxtel*  v.  State,  84  Tex.  Cr.  518.  81  S. 
W.  394  1 1895)  :  State  v.  Woodrow,  58  W.  Va. 
627,  62  6:  E;  545  (1905):    . 
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action  by  both  hnsbafid  and  wife  i6t  an  injury  to  the  wife;  the  rule  of  exclusion 
was  also  relaiied.**  , ;  -  .       .  ... 

Tendency  to  Remove  RedtrictioM. — ^The  arbitrary  exclusiop  of  witnesses, 
possessed  of  the  requisite  mental  capacity  to  testify^  ,uiider  the  earlj.  restric- 
tions of  the  conunon  law,  as  applied,  subject  to  such  exceptions  as  we  have  re- 
ferred to,  has  been  the  subject  of  some  adverse  comment  by  the  courts  as  being 
hardly  consistent  with  the  objects  of  judicial  tribunals^  viz.,  the  discovery  of 
truth  and  the  attainment  of  justice.*^ 

Statutes. —  As  an  outgrowth  of  these  ideas  and  views,  many  exceptions  and 
qualifications  of  the  common  law  rule  regarding  husband  and  wife  have  been 
made  by  legislative  enactment. '^^  A  statute,  however,  removing  disqualifica- 
tion arising  from  interest  has  not  ^nerally  been  i*egarded  as  removing  the  in- 
competency of  husband  or  wife*^  upon  the  theory  that  the  disqualification 
exists  not  by  reason  of  interest  but  on  grounds  of  public  policy. 

Doe8  Death  or, Divorce  Remove  Incompetency?  —  The  rule  is  frequently 
stated  that  divorce  does  not  remove  the  disability  of  incompetency  ^  and  that 
death  does.^*  In  other  decisions  the  rule  is  stated  that  death  does  not  remove 
the  incompetency  as  to  confidential  matters,  knowledge  of  which  was  acquired 
as  a  result  of  the  marriage  relation  and  during  its  existence. ^*^  A  similar  con- 
elusion  has  also  been  reached  in  the  case  of  divorce.^®     In  yet  other  cases  testi- 


40.  City. of  Rock  Island  v.  Deis,  38  HI. 
App.  409  (1890);  Hooper  v.  Hooper,  43 
Barb.  (X.  Y.)  292  (1866)  ;  Hoverson  v.  Koker, 
«D  WU.  611.  19  K  W.  382  (1884) ;  5  Chamb., 
£v.,  §  3659,  n.  8. 

60.  Stapleton  v.  Crofta,  18  Q.  6.  367 
<1852)  :  6  Chamb.,  Ev.,  §  3660,  n.  I. 

61.  Johnson  v.  McGregor,  157  111.  350,  41 
N.  £.  558  (1895) ;  Anderson  v.  Edwards,  123 
Mass.  273  (1877) ;  O'Bryan  v.  Allen,  95  Mo. 
68,  8  S.  W.  225  (1888)  ;  Westerman  v.  West- 
erman,  25  Ohio  St.  500  (1874);  >Sahms  Y- 
Brown,  4  Pa.  Co  Ct.  488  { LS87 ) ;  5  Chamb., 
Ev.,  §  3661,  n.   I. 

62.  Kelly  v.  Drew,  94  Mass.  107,  90  Am. 
Dec.  138  (1866);  Mitchinson  v.  Cross,  58 
111.  366  (1871);  Com.  v.  Brink,  5  Lane.  L. 
Rev.  23  (1387);  Carpenter's  Ex'r  v.  Moore. 
43  Vt  392  i  1871)  ;  5  Chamb.,  Kv..  §  3661,  n. 
2.  But  see  Moore  v.  Moore,  51  Mo.  118 
(1872);  Birdsall  v.  Patterson.  51  X  Y.  43 
( 1872)  ;  Yeager  y.  Weaver,  64  Pa,  425  i\^7()) . 

63.  In  re  Evans'  Estate,  114  Iowa  1^40,  86 
X.  W.  283  (1001);  Barnes  v  Camack,  1 
Barb  (X.  Y.)  .3P2  (1847);.  Cook  v  Orange, 
18  Ohio  26  (1849);  French  v.  Ware,  65  Vt. 
338,  26  Atl.  1096  (1892):  5  Chamb.,  Kv.. 
§  3662,  n.  1.    Where  a  charge  of  perjury  was 


brought,  on  the  ground  that  the  defendant 
had  previously  obtained  a  divorce  by  falsely 
testifying  that  he  was  a  resident  of  the 
state  the  defendant  objected  to  the  testimony 
of  the  wife  on  the  ground  that  a  wife  could 
not  testify  against  the  husband  and  the 
court  after  looking  at  the  decree  of  divorce 
allowed  the  wife  to  testify.  The  defendant 
should  not  be  allowed  to  take  two  such  in- 
consistent positions.  Preliminary  questions 
of  fact  are  for  the  court  even  when  the  pre- 
liminary question  is  also  the  main  issue  in  the 
case.  Laird  v.  State  (Texas  1916),  184  S.  W. 
810. 

64.  Bobnett  v.  Robnett,  43  111.  App.  191 
(1892)  ;  Coffin  v.  .tones,  13  Pick.  (Mass.)  441 
(18^3);  Sells  V.  Tootle,  160  Mo.  593,  61  S. 
W.  579  (1901);  Stober  \.  McCarter,  4  Ohio 
St.  51.3  (1855);  Poiindstone  V.  Jones,  187 
Pa.  289,  4  Atl.  2.1  (1898);  5  Chamb.,  Ev., 
1.3662,  n.  2.     ' 

66.  Yokem  v.  tlicks,  93  til.  App.  667 
(1901);  Lyonp,  v  Lyons,  101  Mq.  App.  494, 
74  S,  W.  467  (1903);  Stowe  v.  Bishop.  58 
Vt.  498,  3  AtL  494  (1886)  ;  5  Chamh.,  Ev.,  | 
3662.  n.  3.  ,        .....         ,       .       , 

66.  toohey  v.  Baxter,  59  Mo.  App.  ,470 
.i^l894J  ;.. French  V.  Ware,,  «ttj>ra.    [.  ^ 
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mcmy  has  be^i  received  as  to  matters  oocurring  after  divQrc^^°^  as  to  state- 
ments made  to  third  persons  during  the  existence  of  the  relation,^^  and  as  to 
factSy  knowledge  of  which  was  acquired  independent  of  the  relation.*^ 

§  1156.  Infamous  Crimes;  Common  Law  Bnle.^^ —  Under  the  rule  which  pre- 
vailed at  common  law,  a  conviction  of  a  person  of  an  infamous  crime,  which 
included  treason,  felony  and  every  species  of  crimen  fahi,^^  followed  hy  a 
judgment  of  the  court,  rendered  the  convicted  person  incompetent  as  a  wit- 
ness,^^  as  a  result,  it  is  said,  of  the  infamy  of  character  and  loss  of  moral 
principle  which  are  manifested  by  the  conmiission  of  the  crime.®^  Under  this 
rule  upon  proof  of  a  conviction  and  sentence  for  an  infamous  crime  a  presump- 
tion of  the  person's  incompetency  arises  which  must  be  overcome  before  he  will 
be  permitted  to  testify.^* 

Disqualification  Ensues  on  the  Judgment  Upon  the  Conviction. —  It  is  not 
the  conviction  alone  which  renders  a  person  incompetent  as  a  witness ;  it  is  the 
judgment  pronounced  by  the  court  upon  the  conviction.*'^  A  verdict  of  guilty, 
not  followed  by  a  judgment  by  the  court,  will  not  render  him  incompetent  as  a 
witness.*®  Xor  will  the  testimony  of  a  witness,  taken  under  a  commission^ 
that  he  has  conmiitted  a  crime,*^  nor  a  plea  of  guilty,"*  nor  the  finding  of  a 
true  bill,**  disqualify  a  witness.  And  pending  an  appeal  it  has  been  held  that 
such  a  person  may  testify ;  ^*  similarly  in  the  case  of  a  suspended  sentence. "^^ 

Conviction  in  Foreign  Jurisdiction. —  Conviction  of  .'a  person  in  one  state  ia 
not  generally  regarded  as  operating  to  affect  the  competency  of  a  witness  be- 
yond the  jurisdiction  of  such  state,  in  the  absence  of  some  statute  to  the  con- 

67.  Long  v.  State,  86  Ala.  36>  5  So.  443  (1901);  Thornton  y.  State,  25  Ga.  301 
(1888).  (1868)  ;  DaWley  v.  State,  4  Ind.  128  (1853)-, 

68.  Mercer  v.  Patterson,  4l  Ind.  440  (1872).      Blaufus  v.  People,  69  X.  Y.  107,  25  Am.  Rep. 

59.  Elswick  v.  Com.,  13  Bush  (Ky.)  155  148  (1877) ;  Com.  v.  Miller,  6  Pa.  Super.  Ct. 
(1877) ;  5  Chamb.,  £t.,  §  3662.  35   (1897) ;  5  Chamb.,  Ev.,  §  3664,  n.  1. 

60.  5  Chamberlayne,    ^Evidence,    §§    3663-         66.  Faunce  v.  People,  51  111.  311   (1869). 
3668.  67.  Laborde  v.  Consol.  Aas'n  of  Planters,  4 

61.  County  of  SchuylkiU  v.  Copley,  67  Pa.  Hob.  (La.)  190,  39  Am.  Dec.  517  (1843). 
386    (1871);   Maxey  v.  U.  S.,  207  IPed.  327,  68.  U.  S.  v.  Wilson,  60  Fed.  890    (1894), 
125  C.  C.  A.  77  (1913).  68.  Powell  v.  State,  72  Ala.  104  (1882). 

ICanslansrhter.—  The  fact  that  a  witness         70.  Foster  v.  State,  39  Tex.  Cr.  399,  46 
has  been  convicted  of  manslaughter  does  not  S.  W.  231  (1898).     Compare  Kitter  v.  Demo- 
render  him  incompetent  as  a  witness.    State  cratic  Press  Co.,  68  Mo.  458   (1878);  State 
V.  Laboon,  107  8.  C.  275,  92  S.  E.  622,  L.  R.  v.  Harras,  22  Wash.  57,  60  Pac.  58  (1900). 
A.  1917  F  896  (1917).  71.  Espinoza  v.  Stat«  (Tex.  Cr.  App.  1914), 

69.  Myers  v.  People,  26  III.  173  (1861);  165  S.  W.  208.  The  fact,  however,  that  a 
State  V.  Clark,  60  Kan.  450,  56  Pac.  767  judgment  might  have  been  arrested  or  re- 
(1899);  Le  Baron  v.  Crombie,  14  Mass.  234  versed  on  error  will  not  operate  to  remove 
(1817) ;  People  v.  Whipple,  9  Cow.  (N.  Y.)  the  incompetency,  ensuing  as  a  result  of  the 
707  (1827) ;  Quillan  v.  Com.,  105  Va.  874,  54  action  of  the  tribunal,  where  the  defendant 
S.  E.  333  (1906) ;  5  Chamb.,  Ev.,  §  3663,  n.  2.  submitted    to    the    judgment    of    tlie    court. 

63.  Com.  V.  Green,  17  Mass.  514  (1822).         Com.  v.  Keith,  49  Mass.  531;  5  Chamb.,  Ev., 
64.'  State  v.  Clark,  9upra.  §  3664,  n.  8. 

66.  Yat€6  V.  State,  43  Fla.  177,  29  So.  965 
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traxy  in  the  foreign  jurisdiction  in  which  it  is.  desired  to  introduce  the  testi- 
mony of  such  witness.^^  The  clause  in  the  second  section  of  the  fourth  article 
of  the  United  States  CgnstitutioUy  as  to  giving,  faith  and  credit  to  the  judicial 
proceedings  of  another  state^  is  not  regarded  as  alFecting  judgments  in  crim- 
inal suits,  so  as  to  attach  incompetency  resulting  from  conviction  beyond  the 
jurisdiction  of  the  state  in  which  the  judgment  was  rendered.'^ 

When  Competency  Restored, —  Where  disqualification  ensues,  as  a  result  of 
the  judgment,  the  generally  accepted  rule  is  that  a  pardon  restores  the  com- 
petency of  the  convicted  person  J  *•  Where,  hdwever,  the  disability  is  aimexed 
by  statute  the  prevailing  opinion  seems  to  be  that  it  does  not  so  operate J^ 
although  there  is  much  authority  in  favor  of  the  contrary  view.^^  A  limited 
pardon,*^  an  executive  act,  which  restores  a  convicted  person  to  citizenship,^® 
or  a  paper  which  only  releases  and  discharges  a  prisoner  from  the  penitentiary 
or  other  place  of  confinement,'''^  does  not  remove  the  disability  of  incom- 
petency which  attached,  as  a  result  of  the  conviction.  A  pardon  after  serving 
the  term  will  have  the  same  effect  as  one  granted  during  the  terni.®^  Service 
of  the  sentence  has  been  held  not  to,  of  itself,  operate  to  restore  competency.®* 

Growth  of  Belief  That  Rule  too  Strict. —  The  rule  at  common  law,  which* 
excluded  a  person  as  a  witness  under  such  circumstances,  has  been,  to  a  great 
extent*  modified  both  as  a  result  of  the  tendency  of  the  judicial  mind  ®^  and 
the  action  of  legislative  bodies,®'*  upon  the  theory  that  the  court  should  receive 


79.  Cum.  T.  Green,  17  Mass.  516  (1S22):' 
Kational  Trust  Co.  v.  Gleason,  7t  X.  Y.  400, 
33  Am.  Hep.  032  ( 1879) :  Logan  v.  U.  S.,  144 
U.  S.  263, 12  S.  Ct.  617,  36  L.  ed.  429  ( 1892) ; 
5  Chamb.,  £v.,  §  3665,  n.  1.  But  see  State 
V.  Foley,  15  Xev.  64,  37  Am.  Rep.  458  ( 1880) ; 
Pitner  v.  State,  23  Tex.  App.  366,  5  S.  W.  210 
(1887). 

78.  Com.  V.  Green,  $upra;  5  Chamb.,  £v.,  § 
3665,  n.   2. 

74.  State  v.  Baptiate,  26  La.  Ann.  134 
(1874);  Diehl  v.  Rodgers,  169  Pa.  316,  32 
Ail.  424,  47  Am.  St.  Rep.  908  ( 1895) ;  Worm- 
ley  v.  State  (Tex.  Cr.  App.  1912),  143  S.  W. 
615;  Thompson  v.  U.  S.,  202  Fed.  401,  120 
C.  C.  A.  575  (1913)  ;  5  Chamb.,  Ev.,  §  3666, 
n.  1.  For  an  interesting  article  on  the  ques- 
tion of  the  effect  of  a  pardon  in  removing  the 
disqualification  of  a  witness  see  28  H.  L.  R. 
647. 

76.  Foreman  v.  Baldwin,  24  111.  298  (1860). 
See  Klein  v.  Dinkgrare,  4  La.  Ann.  540 
( 1849 ) ;  Houghtaling  v.  Kelderhouse,  1  Park. 
Cr.  R.  (X.  Y.)  241   (1851). 

76.  Singleton  v.  State,  38  Fla.  297,  21  So. 
21,  34  L.  R.  A.  261,  66  Am.  St.  Rep.  177 
(1896):  Wood  v.  Fitzgerald,  3  Or.  568 
(1870);  Diehl  v.  Rodgers,  tftipra. 


77.  State  y.  Timmons,  2  Harr.  (Del.)  529 
(1833). 

78.  People  v.  Bowen,  43  CaL  439    (1872). 

79.  State  r.  Kirschner,  23  Mo.  App.  349 
(1886). 

80.  People  v.  Bowen,  •upra;  State  v.  Foley, 
15  Xev.  64,  37  Am.  Rep.  458  (1880);  State 
V.  Blaisdell,  33  X.  H.  388  (1856). 

81.  State  ▼.  Benoit,  16  La.  Ann.  273 
(1861);  5  Chamb.,  Ev.,  §  3666,  n.  8.  Ef- 
fect of  statute,  see  United  States  v.  Hall, 
53  Fed.  352   (1892). 

88.  Vance  v.  State,  70  Ark.  272,  68  S.  W. 
37  (1902);  Bickers  Ex'rs  v.  Fasig's  Adm'r, 
33  Pa.  463  ( 1859 )  ;  Benson  v.  U.  S.,  146 
U.  S.  325,  36  L.  ed.  991,  13  S.  Ct.  60  (1892). 

88.  People  v.  Willard,  92  Cal.  482,  28  Pac. 
585  (1891);  Stone  v.  State,  118  Ga.  705, 
45  S.  £.  630  ( 1903 ) ;  Dotterer  v.  State,  172 
Ind.  357,  88  X.  £.  689  (1900);  Newhall  v. 
Jenkins,  2  Gray  (Mass.)  562  (1854);  Ew 
parte  Marmaduke.  91  Mo.  228.  4  S.  W.  91 
(1886) ;  People  v.  McGloin,  91  X.  Y.  241,  12 
Abb.  X.  C.  172  (1882);  Hopt  v.  People,  110 
U.  S.  574,  4  S.  Ct.  202,  28  L.  ed.  262  (1883) ; 
5  Clutinb.,  £▼.,  §  3667,  n.  2. 


§ 


1157 


Incompetency  of  Witnesses. 


926 


the  testimony  of  any  person,  who  is  mentally  competent,  weight  beix^  given  to 
it  according  to  the  circumstances  of  each  pai*ticular  case/ the  fact  of  a  convic- 
tion going* to  the  credibility  of  the  witness  and  not  to  the  question  of  com- 
petency. 

Leguilatiie  Provisions. —  A  frequent  legislative  provision  is  that  though  a 
person  may  have  been  convicted  of  a  criminal  offense  he  may,  nevertheless,  be 
a  competent  witness,  but  that  such  conviction  may  be  proved  and  considered 
as  bearing  upon  his  credibility.**^  Such  an  enactment  i;^  not  to  be  reg-arded 
as  violative  of  a  constitutional  provision  which  secures  to  a  party  in  a  civil 
action  a  jury  trial,  or  of  one  vesting  in  certain  courts  the  judicial  power  of 
the  state.®^  Xor  is  such  a  statute  ex  post  facto  in  its  operation  as  to  offenses 
committed  prior  to  its  passage.^^ 

§  1167*  Interest,  Etc.^* —  Under  the  practice  at  common  law  it  was  deemed 
that  persons  who  were  interested  in  or  were  parties  to  the  proceedings,  were,  by 
reason  of  such  fact,  so  under  the  temptation  to  testify  falsely  that  they  should 
be  rejected.^®  The  belief  gradually  grew  that  such  rejection  was  contrary  to 
experience  and  that  so  broad  a  rule  of  exclusion  should  be  swept  aside  and  the 
testimony  of  such  persons  received  as  better  tending  to  an  ascertainment  of 
truth  and  the  administration  of  justice  by  the  courts,  until  finally,  by  reason 
of  legislative  enactments,  the  exclusion  of  such  persons  as  incompetent,  because 
of  interest,  has  become  of  importance  only  from  a  historical  standpoint. 

Survivors. —  In  removing  the  disqualification  on  account  of  interest  legisla- 
tive bodies  have,  as  a  general  rule,  deemed  it  advisable  to  make  an  exception 
in  the  case  of  the  survivor  of  a  transaction,®^  upon  the  theory  that*  as  the 
mouth  of  one  of  the  parties  had  been  closed  by  death  or  incapacity,  it  would 
tend  to  jeopardize  the  estates  of  such  persons  to  permit  the  survivor  to  give 
his  version  of  an  affair  in  which  both  had  been  interested.  The  wisdom  of 
permitting  such  acts  to  remain  in  force  may  well  be  questioned;  in  fact  much 
the  same  objection  exists  why  they  should  be  relegated  to  the  past  as  existed  in 
the  case  of  incompetency  by  reason  of  interest.*^ 


84.  See  cases  cited  in  laist  preceding  section. 
88.  Sutton  V*.  Fox,  55  Wis.  531,  13  X    W. 
477.  42  Am.  Rep.  944  (1882). 
88.  Hopt  V.   People,   supra. 

87.  5  Chamberlayne,  Evidence.  §§  3869, 
3870. 

88.  Sonle  v,  Dawes,  6  Cal  473  (!85'6): 
Rome  V  Dickerson,  13  Gd.  302  ( 1853)  ;  Lucas 
V.  Spencer.  27  111.  15  ( 1851  \  ;  Binney  v. 
Merchant,  6  Mass.  190  (1810):  Tudd  v. 
Boone  County,  8  Mo.  431  1 1841^  -.  City  Bank 
of  Brooklyn  v.  McChesney,  20  X.  V.  240 
(1859):  Hale  v.  Wetmore,  4  Ohio  St  (?00 
(1855) ;  Camp  v.  Stark.  81  Pa.  235  (1875)  ; 
5  Outmb.^  £v.,  §  3869,  n.  1. 


89.  See  the  \'arious  statutes  of  the  different 
States 

90.  St.  John  V  Lofland,  5  X.  D.  140.  64 
X.  iv.  930  (1895):  5  Chamb..  Ev..  §  3670 
Under  i  statute  prohibitinff  a  party  from  te-*- 
tifying  as  to  a  transaction  with  a  decea.^ed 
person  one  cannot  testify  that  he  saw  a  cer- 
tain note  in  pQs<*e!*9ion  of  a  joint  defendant 
where  tin's  tended  to  show  that  the  note  for- 
merly held  by  the  deceased  had  been  paid  a« 
this  is  doing  indirectly  what  cannot  he  done 
directly.  Wall  v.  Wall,  130  Oa.  270.  77  S.  E 
19,  45  L.  R  A  (X.  S.)  583  (1013).  Under 
a  statute  rendering  a  witness  incompetent  to 
testify  as  to  transactions  with  a  deceMed 
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§  1158,  Jiidges  and  Jurors*^  ^ — An  instance  where  a  p^json  offered  as  a  wit- 
ness has  been  excluded,  on  the.  ground  of  public  policy,  occurs  in  the  case  of  a 
judge  whose  testimony  is  desired  in  the  court  of  which  he  is  sole  judge. '"^^ 
Much  the  same  situation  has  been  considered  as  existing  where  the  judge,  whose 
testim6ny  is  desired,  is  a  member  of  a  court  which  is  composed  of  more  than 
one  judge.  In  such  a  case  it  seems  that,  if  his  action  is  not  required,  he  may 
be  permitted  to  testify,  though,  in  such  a  case,  the  proper  course  for  him  to 
pursue  would  be  to  decline  to  return  to  the  bench,*'*  If,  however,  his  services 
are  needed  as  a  member  of  the  court  mauv  of  the  American  decisions  seem  to 
regard  it  as  decidedly  improper  for  him  to  testify,  and  he  is  accordingly  de- 
clared to  be,  on  grounds  of  public  policy,  incompetent  as  a  witness.**  This, 
however,  does  not  seem  to  be  in  accord  with  the  early  English  practice  ^^  and 
the  objections  to  such  testimony  seem  rather  chimerical  than  sound.**'^ 

*A  very  similar  objection  to  the  testimony  of  a  juror  has  been  made.*"  If 
the  evidence  is  material,  any  mischief  can  be  prevented  by  challenging  the 
juror,  as  has  been  repeatedly  held  or  provided  by  statute.*^  Grand  jurors  are 
freciuently  allowed  to  testify  in  regard  to  what  took  place  before  them  as  mem- 
bers of  the  grand  jury,**  having  reference  more  particularly  to  a  contradiction 


son  one  cannot  testify  if  an  interested  witness 
to  a  transact  ion  or  conversation  .between  a 
deceased  person  and  a  party  to  the  suit  al- 
though he  did  not  participate  in  the  conver- 
sation or  transaction.  So  one  who  claims 
property  as  the  successor  of  liis  wife  who  is 
dead  cannot  testify  as  to  a  gift  made  to  her 
by  another  deceased  person  in  which  transac- 
tion he  took  no  part.  Griswold  v.  Hart,  205 
N.  Y.  384,  98  X.  E.  918,  42  L.  R.  A.  (N.  S.) 
320  (1012).  But  a  wife  may  testify  in  an 
action  by  her  husband  for  services  to  a  per- 
son since  deceased.  Helsabeck  v.  Doub,  167 
N.  C.  205,  83  S.  E.  241.  1-.  K.  A.  1017  A  I.  On 
an  issue  of  undue  influence  one  charged  with 
the  undue  influence  may  be  asked  whether 
he  had  asked  the  grantor  to  make  a  deed  to 
him.  This  is  not  calling  for  a  transaction 
with  a  deceased  person  but  is  the  opposite  as 
trying  to  show  that  there  had  been  no  trans- 
action. Coblentz  v.  Putifer,  87  Kan.  719,  125 
Pac.  30,  42  L.  R.  A.  (N.  S.)  208  (1012).  A 
creditor  of  a  party  is  not  interested  in  the  liti- 
gation in  the  sense  that  he  Is  barred  by  inter- 
est from  testifying  to  services  rendered  to  the 
deceased  in  a  *^uit  by  his  assignee  of  tlie  claim 
where  he  lia*^  taken  a  note  of  the  assignee  in 
payment  f'»r  the  a«*«»ismment  of  the  claim.  He 
hfls  here  n^lv  an  indirect  interest  as  a  cred- 
itor flTid  ha^  not  that  direct  property  interest 
whii^h  is  necesisary  to  disqualify  him.  Clen- 
dennin  v.  Clancy.  82  N.  J.  L  418,  81  Atl.  750, 


42  L.  R.  A.  (X.  S.)  315  (1011).  Conversa- 
tions with  deceased  persons  —  exceptions,  see 
note.  Bender  ed.,  26  \.  Y.  281.  When  decla- 
rations are  admissUile  and  when  not  admissi- 
ble as  res  gestae,  see  note,  Bender,  ed.,  96  N. 
Y.  208.  Conversations  with  deceased  persons 
—  bona  flde  purchasers,  see  note,  Bender,  ed., 
124  X.  Y.  511.  De<'larations  by  one  since 
deceased,  see  note,  Bender,  ed.,  128  X.  Y.  421. 
Transactions  with  one  since  deceased,  see 
note.  Bender,  ed.,  101  N.  Y.  434,  118  X.  Y. 
56,  141  X.  Y.  87,  153  X.  Y.  368,  187  X.  Y  495. 

91.  5  Chamber layne.  Evidence.  §§  3671, 
3672. 

98.  Rogers  v.  State.  60  Ark.  76,  20  S.  W. 
894,  31  L.  R.  A  465,  46  Am.  St.  Rep.  154 
(1804)  :  Baker  v.  Thompson,  89  Ga.  486,  16 
S.  E.  644  (1802);  Morss  v.  Morss,  11  Barb. 
(X.  Y.)  510  (1851)  :  5  Chamb.,  Ev.,  §  3671, 
n.  1. 

98.  People  v.  Dohring,  59  N.  Y.  374  (1874). 

94.  Id.;  Morss  v.  Morss,  supra;  People  v. 
Miller,  2  Park  Cr.  (X.  Y.)  107  (1854). 

95.  fiufMra,  §  310:  1  Chamb.,  Ev.,  g  575. 

96.  5  Chamberlayne,  Evidence,  §  3671. 

97.  Supra,  §  320;  1  Chamb..  Ev.,  §  582. 

98.  Supra,  §  320;  1  Chamb.,  Ev.,  §§  581, 
582. 

99.  State  v.  Campbell,  73  Kan.  688,  85  Pac. 
784,  9  L.  R.  A.  (X.  S.)  533  (1006)  ;  Com.  ▼. 
Green,  126  Pa.  631,  17  Atl  878,  12  Am.  St. 
Rep.  894  (1888) ;  6  Chamb.,  Ev.,  §  3672,  n.  3. 
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of  the  testimony  of  a  witness^  on  the  triaL^     Such  &  person  hbi^  abo  lieen  pe^ 
mitted  to  testify  where  he  possesses  knowledge  in  respect  to  the  oif ense  changed.' 

1.  Com.  V.  Mead,  12  Oray  (Mass.)   167,  71  CloiUun  v.  Cum.,  92  Pa.  210,  37  Am.  Bep.  672 

Am.  Dec.  741    (185!i);  State  v.  Thomas,  90  11879)';  5  Chamb.,  Ev.,  §  3672,  n.  4. 

Mo.   235,    12   S.   VV.   643    (1889);    SUt«   v.  ft.  State  V.  McDonald,  73  N.C.  346  (187S). 
BrowQ,  28  Or.   147,  41   Pac.   1042^(1895); 


. » 


•.1 


1.    . 


CHAPTER  LXIV. 

INCOMPEXfeNCt  OT^^ITKESSES;  RACE. 

Incompetency  of  mtnesses;  race,  1159. 

§  1159.  [Incompetency  of  Witnenes] ;  Baoe.^ —  There  were  formerly  in  some 
states  due  to  local  prejudice  laws  excluding  the  testimoiiy  of  certain  races  as 
Chinese,^  Indians^  and  negroes^  before  slavery  waa  abolished  but  happily 
such  distinctions  are  now  abolished  everywhere. 


*> 


1.  5    Chamberlayne,    Evidence,    §§    3673-  See  Pumphrey  ▼.  State,  84  Neb.  636.  122  N. 

3676.  VV.  19  (11K>9).    Japanese  are  not  *' ludiaiia. 

8.  People  V.  Jones,  31  Cal.  565,  573  (1867).  4.  Grady  v.  State,  11  6a.  253  (1S52). 
3.  People  ▼.  Howard,  17  Cal.  63    (1860). 
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CHAPTER  LXV. 

PRIVILEGED  COMMUNICATIONS. 

Privileged  communications,  1160. 

ottomey  and  client;  general  rule,  1161.    - 

wl^n  applied,  1162. 

exceptions,  1168. 

waiver  by  client  of  privilege,  1164. 
clergymen,  1165. 

husband  and  wife;  general  rule,  1166. 

physician  and  patient;  privilege  is  of  statutory  origin,  1167. 
public  justice;  grand  jurors,  1168. 

petty  or  traverse  jurors,  1169. 
secrets  of  state,  1170. 

§  1180.  Privileged  Commimieations.i — The  law  has  deemed  it  advisable,  on 
grounds  of  public  policy,  that  a  certain  class  of  evidence,  known  generally  as 
privileged  or  confidential  communications  would  be  more  detrimental  to  the 
interests  of  society  than  would  the  rejection  of  the  evidence.  While  the  pur- 
pose of  judicial  tribunals  is  the  discovery  of  truth,  in  all  cases,  yet,  in  respect 
to  communications  of  such  a  character,  having  particular  reference  to  those 
between  husband  and  wife  and  attorney  and  client,  it  has  been  considered  that 
such  a  desire  should  be  subordinated  to  the  maintenance  and  preservation  of 
social  relations  and  confidences,  the  disturbance  and  destruction  of  which  would 
cause  greater  mischief  than  the  possible  exclusion  of  the  truth  in  some  cases. 

§  1161.  Attorney  and  Client;  Cteneral  Bnle.^ —  One  of  the  two  great  classes 
involved  in  the  application  of  this  rule  is  that  of  attorney  and  client  In  all 
cases  where  this  relation  exists,  all  communications  between  a  client  and  his 
legal  adviser,  made  for  the  purpose  and  in  the  course  of  the  employment  are 
regarded  as  privileged  and  the  rule  of  exclusion  is  strictly  enforced.'  The 
theory  upon  which  this  rule  is  founded  seems  to  be  concerned  more  with  the 
interests  and  administration  of  justice  and  the  security  and  protection  of  the 
individual  than  with  the  furtherance  of  the  interests  of  the  legal  profession.* 
No  man  would  be  secure  in.  respect  to  disclosures  which  must  necessarily  be 

1.  5  Chamberlayne,  Evidence,  §  367ea.  8.  PhillipB  v.  Chase,  201  Mass.  444,  87  N.  £. 

9.  5    Chamberlayne,    Evidence,    §§    3677,      755  (1009). 
3678.  4.  Greenough  v.  Gaakell,  1  My.  k  K.  100 

(1833). 
930 
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made  under  such  circumstances;  fear,  distrust  and  suspicion  would  exist  on  tlie 
part  of  the  client,^  and  in  many  cases,  on  this  account,  concealment  respecting 
the  true  situation  might  result.  The  attorney  laboring  under  such  a  disad- 
vantage and  handicap  would  frequently  be  unable  to  correctly  advise  his  client 
as  to  the  proper  course  to  pursue.  The  consequence  would  be  that  much  un- 
necessary litigation,  litigation  which  an  attorney  correctly  advised  as  to  the  facts 
would  discourage,  would  be  thrust  upon  the  courts,®  The  discovery  of  truth 
would  not  be  aiiled,  but  the' contrary  result  would  ensue,  thus  hindering  and 
impeding  the  administration  of  justice. 

§  1162.  [Attorney  and  Client];  General  Bole;  When  Applied.' — The  rule 
may  apply  to  letters  ^  and  protects  both  the  attorney  and  client  against  dis- 
closure," It  applies  ojuly  to  attorneys  regularly  entitled  to  practice  ^^  and  it 
must  further  appear  that  the  relation  of  attorney  and  client  existed  ^*  although 
the  payment  of  a  retainer  is  not  essential  *^  or  present  or  expected  litiga- 
tion.^"* The  coinmunioation  must  have  been  made  while  the  relationship  ex- 
isted ^*  and  may  extend  to  the  attorney's  clerk  or  assistant  **  but  the  fact  that 
the  relationship  has  terminated  since  the  communication  was  made  is  imma- 
terial.**''    The  rule  extends  to  writings  entrusted  to  the  attorney  by  the  client.*^ 


5  Wtide  V.  Ridley,  87  Me.  368,  373,  32  Atl. 
975  (189,")). 

6.  McLaughlin  v.  Gilmore,  1  lU.  App.  563, 
564  (1S78),  per-  Pinsbury,  J.  Attorney's 
privilege,  see, note,  Bender,  ed.,  80  X  Y  402. 
Attorney's  privilege,  see  note,  Bender,  ed..  HI 
N.  Y.  251.  Communications  to  counsel  privi- 
leged, see  note,  Bender,  ed.,  18  N.  Y.  546. 
Privileged  communications  between  attorney 
and  client,  see  note,  Bender,  ed.,  128  N.  Y. 
420.  AXhen  attorneys  may  testify,  see  note, 
Bender  ed  ,  131  N.  Y.  196.  Testimony  of  ad- 
miai^ions  concerning  one  learned  in  profes- 
sional capacity,  gee  note.  Bender,  e<l ,  150  N. 
Y.  176.  Privilege  of  attorney  not  to  testify, 
see  note,  Bender,  ed.,  30  X.  Y.  TMK  .'^43.  What 
con ver^i^at  ions  with  attorney  are  not  privi- 
leged, HCP  note.  Bender,  ed.,  84  X.  Y    78. 

7.  5  C  hamberlayne,  Evidence,  §§  3679- 
36S7. 

8.  State  V.  Loponio,  85  X.  J.  L  357,  88  Atl 
1045,  40  L.  K.  A.   iX    S.)    1017   (1013). 

9.  The  true  view  seems  to  he.  that  commu- 
nicalinns  which  the  lawyer  is  precluded  from 
di^chmiiig.  the  client  cannot  be  compelled  to 
di.Hclosc.  State  v.  AVhite,  19  Kan.  .445 
(1S77),  per  Morton,  C  .T. 

10.  That  one  held  himself  out  af«  an  attor- 
ney in  not  enouifh  to  make  communicationjEi  to 
him  privilejred  McLaughlin  v  Oilmore,  1  TU. 
App.  563   (1S7S);  Sample  v.  Frost,  10  Iowa 


266  (1859) ;  State  v.  Burkhardt.  7  Ohio  Dec. 
537  (1878) ;  IScliubkagel  v.  Dierstein,  131  Pa. 
St.  46,  18  Atl.  1059  (1889)  ;  Holman  v.  Kim- 
ball, 22  Vt.  555  (1850). 

11.  Hoar  V.  Tllden,  178  Mass.  157,  59  X. 
E.  641   (1901). 

letter  seeking^  to  Employ  Attorney. —  The 
client's  privilege  extends  to  written  communi- 
cations made  by  him  to  his  attorney  and  to  a 
letter  seeking  to  employ  an  attorney,  even 
though  the  letter  never  reaches  the  attorney 
and  he  never  is  employed.  An  illiterate  per- 
son may  even  employ  a  scrivener  for  this  pur- 
pose and  the  scrivener  is  barred  from  testify- 
ing as  a  man  has  the  right  to  use  all  proper 
methods  of  communication.  State  v.  Tx)ponio, 
85  X.  J.  L  357,  88  Atl.  1045.  49  L.  B.  A. 
(X.  S.)   1017  (1913). 

12.  Pfeffer  v  Kling,  171  X  Y.  668,  64  X.  E. 
1125  (1002);  aijirminfj  58  App.  Div.  179,  6« 
N.  Y    Suppl.  641    (1901). 

13.  fflifioia. —  Rogers  v.  Daniels,  116  Til. 
App.  5ir>   (1004). 

14.  T-eitch  v.  Diamond  Xat  Bank.  234  Pa. 
.').^>7.  83  .\tl.  416  (1012). 

15.  State  V  T.o|>onio,  85  K.  J.  L.  357,  88 
.Atl,  1045,  49  t.  R    A.  (X.  S  )   1017  (1913). 

16.  Harless  v.  Harless.  144  Ind.  196,  41 
X   F.  502   (1895). 

17.  Selden  v.  State,  74  Wis  271,  42  N.  W. 
218,  17  Am.  St.  Rep.  144  (1B89). 
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§  1163.  [Attorney  and  Client];  General  Bnle;  Exceptions. ^^ — The  privilege 
does  not  extend  to  information  which  an  attorney  did  not  learn  as  a  result  of 
his  professional  employment  ^^  or  to  statements  made  in  the  presence  of  a 
third  person  ^"  or  oxerheard  by  a  third  person  "^  or  to  statements  made  by  the 
attorney  with  the  intention  that  they  be  repeated  to  a  third  person.^  Neither 
does  the  privilege  cover  communications  made  in  connection  with  the  accom- 
plishment of  a  criminal  purpose  "^  or  where  the  attorney  is  employed  by  both 
parties  to  the  transaction.^"*  The  attorney  may  be  forced  to  testify  to  certain 
matters  which  are  not  regarded  as  contidenial  as  the  fact  of  his  employment,"^ 
the  nature  and  reasonable  value  of  his  services,^^*  the  payment  of  money  con- 
nected with  his  client's  bnsiness,^^  the  signature  of  his  client  ^  and  other 
collateral  facts  ^®  like  charges  made  bv  the  client  against  the  attorney/**' 

§  1164.  [Attorney  and  Client] ;  Waiver  by  Client  of  Privilege-^* —  The  priv- 
ilege is  regarded  as  that  of  the  clients.**-  lie  alone  is  the  <me  for  whose  pro- 
tection the  rule  is  enforced,  and  as  the  client  is  the  sole  one  for  who^^c  benefit 
the  rule  is  invoked  so  he  is  the  onlv  one  who  may  remove  the  restriction.  He 
may,  if  he  desires,  waive  the  benefit  of  the  rule,'***  in  which  case  testimony,  other- 
wise excluded,  may  be  received. 


Facers  Accessible  to  Others. —  The  privi- 
lege of  an  attorney  does  not  apply  to  papers 
delivered  to  him  where  the  knowledge  of  their 
existence  or  contents  is  accessible  to  others  or 
the  public  as  in  case  of  a  recorded  mortgage. 
Pearson  v.  Yoder,  39  Okla.  105,  134  Pac.  421, 
48  L.  R.  A.  rX.  S  )  334  (1913). 

18.  5  Chamberlayne, '  Evidence,  §§  3688- 
3694. 

19.  Skellie  v.  James,  81  Ga.  419,  8  S.  K. 
607  (1889). 

20.  People  v.  Farmer,  194  X.  Y.  251,  87  X. 
E.  457   (1909). 

21.  SUte  V.  Loponio,  85  X.  J.  L.  357.  360. 
88  Atl.  1045,  49  L.  R.  A.  (X.  S.)  1017  (1913). 

22.  Bruce  v.  Osgood,  113  Ind.  360,  14  X.  E. 
563  (1887). 

28.  State  v  Faulkner.  175  Mo.  546,  75  S. 
W.  116  (1903). 

24.  Thompson  v.  Cashman,  181  Mass.  36, 
62  X.  E.  976  (1902). 

25.  Security  Loan  A.  T.  Co.  v.  Estudillo,  134 
Cal.  166,  66  Pac.  257  (1901).  Although  an 
attorney  can  ordinarily  be  required  to  divulge 
the  name  of  his  client  still  where  the  informa- 
tion i«  asked  only  for  the  purpose  of  incrimi- 
nating him  the  attorney  may  not  be  forced  to 
answer.  So  where  the  attorney  acted  for 
certain  persons  acM*used  of  election  frauds,  he 
may  not  be  forced  to  tell  who  employed  him 
to  defend  them  where  the  only  purpose  of  the 


iiK^uiry  is  to  obtain  evidence  to  t*onvict  those 
who  employed  him.  Ex  parte  Mc-Donough, 
170  Cal.  2:ib,  149  Pac.  566.  L.  R.  A.  1916  C 
593   (1915). 

26.  Chamberlain  v.  Rodgers,  79  Mich.  219, 
44  X.  \V.  508  (1890). 

27.  Ex  parte  Gfeller,  178  Mo.  248,  77  f5.  W. 
.552   (1903). 

28.  **  If  he  knew  nothing  but  what  his  client 
had  communicated  to  him,  he  could  mit  be 
compelled  to  disclose  that;  but  if  he  became 
acquainted  with  his  client's  signature,  in  any 
other  manner,  thou<^h  it  was  subsequent  to  his 
retainer,  he  was  l)ound  to  answer,  for  an 
attorney  and  counsel  may  be  questioned,  a« 
to  a  collateral  fact  within  his  knowledge,  or 
as  to  a  fact  which  he  mav  know,  without 
being  entrusted  with  it  as  an  attorney  in  the 
cause.'*  .Johnson  v.  Daveme.  19  Johns.  (X. 
Y.)  1374.  1.36,  10  Am.  Dec.  108  (1821),  per 
Spencer,  C.  J. 

29.  Funk  v.  IMohr,  185  111.  ,^5,  57  N.  E. 
2  (1900). 

30.  Uflin  v.  Herrington,  1  Black  (U.  S.) 
.'^26,  17  L.  ed.  45  (l.Sei):  Smith  v.  Guerre 
iTex.  Civ.  App.  1913).  1.59  S.  \V.  417 

31.  5  Chamberlayne,  Evidence,  §  .369.5. 

32.  Passmpre  v.  Passmore.  50  Mich.  626,  16 
X.  W.  170,  45  Am.  Rep.  62  (1883). 

S3.  Phillips  V.  Chase,  201  Mass.  444,  87  N. 
E.  755  (1909). 


988  Clsbotmen.  §§  1165,1166 

In  case  two  or  more  persona  are  concerned  in  the  conununications  made  to 
an  attorney  it  seems  that  one  alone  cannot  waive  so  far  as  their  mutual  inter- 
ests are  involved.^   • 

§  1166.  Clei^fym^Ji*** —  At  the  common  law  although  there  was  much  endeavor 
to  force  a  recognition  of  confessions  to  priests  or  spiritual  advisers  as  being 
privileged  and  therefore,  like  communications  between  attorney  and  client  and 
husband  and  wife,  not  subject  to  disclosure,  the  couits  did  not  give  i*ecognition 
to  this  view.**  In  many  jurisdictions,  however,  this  situation  has  been  changed 
by  statute,  an  ordinary  provision  being  that  no  clergyman  or  priest  shall  re- 
veal any  **  confession  made  to  him  in  his  professional  character,  in  the  course 
of  discipline  enjoined  by  the  church  to  which  he  belongs."  Under  such  a  stat- 
ute it  is  not  enough  to  render  the  communication  privileged  that  it  is  made  to 
a  clergyman  or  priest.  If  it  is  not  made  to  such  a  person  in  his  professional 
character  and  because  enjoined  by  the  rules  of  discipline  or  practice  of  such 
religious  denomination  the  privilege  does  not  attach.** 

§  1166.  Euttatni  and  Wife;  General  Bidd^»-<^  Communications  between  hus- 
band and  wife  were  early  recognized  as  privileged  and  neither  could  be  com- 
pelled to  disclose  what  took  place  between-  them.**  The  theory  upon  whieh 
the  rule  was  founded  was  that  the  confidence,  peace  and  liarmony  which  should 
exist  between  spouses  would  be  seriously  disturbed  if  testimony  as  to  such 
matters  should  be  received  and  that  the  exclusion  of  such  evidence  wt>nld  tend 

84.  Herman  v.   Schlesinger.   114 -Wis.   382,  38.  Wetzel  v.   Firebaii|jrh,  251   UK    100,  95 

90  N.  W.  460r  91  Am.  St.  Rep.  922     1902).  N'.  E.  1085   (1911). 

Waiver  of  privilege,  see  note.  Bender,  ed.,  148  To  Show  ITnsoond  Hind. —  In  a  will  con- 

N.  Y.  97.  test  a  wife  cannot  testify  to  words  and  acta  of 

95,  5  Chamber layne,  Evidence,  §3696.  the  husband  in  her  presence  when  they  were 

86.  "  The  cases  of  privilege  are  conilncd  to  alone  to  show  that  he  was  not  of  sound  mind 

eolicitors   and   their   clients;    and   stewards,  as     these     are     privileged     communicatione. 

parents,   medical  attendants,   clergymen   and  Whitehead  v.  Kirk,  104  Minii.  776,  61  So.  737, 

persons  in  the  most  doaely  confidential  rela-  62  So.  432,  51  L.  R.  A.  (X.  S  )  187  (1913). 

tion  are  bound  to  disclose  communications  Effeot    of    Statute    allowing    Testimony 

made  to  them."    Greenlaw  v.  King,  1  Beav.  a^inat  each  other. —  Even  a  statute  making 

137>  145  n838),  per  Langdale,  M.  R.  a    husband    or    wife    competent    to    testify 

37.  Alford  v.  Johnson,  103  Ark.  236,  238,  against  each  otlier  in  a  criminal  case  does 

146  S  W.  516  ( 1912),  per  Frauenthal,  J.  not   render  confidential   communications   be- 

Statements  to  Chvroh  Session. —  A  statute  tween  them  competent.    So  a  letter  written 

excluding  confidential   communications  to  a  by  a  husband  to  his  wife  disclosing  his  crim* 

Minister  of  the  Gospel  covers  a   statement  inal  relations  with  her  sister  is  not  admis- 

made  by  a  member  of  a  Presb3^rian  Church  sible  against  him  in  a  bastardy  process.    Mc- 

before  the  Church  session  consisting  of  the  Cormick  v.  State.  135  Tenn.  218,  186  S.  W. 

pastor  and  the  ruling  elders.     Af$  the  com-  95.  L.  R.  A.  1916  F.  .382   (1916i  and  note, 

munication  is  privilesred  it  is  not  available  for  Waiter. —  Where  a  husband  or  wife  is  a 

impeachment    of    the    party    who    made    it.  defendant  in  a  criminal  case  the  privilege  M 

Reutkemeier  v.  Nolte,  179  Iowa  .342,  161  N.  to  confidential  communications  1)etween  them 

W   290,  L.  R.  A.  1917  D  273  (1917).  is  and  may  be  waived   hy  calling  the  other 

3S.  5    Chamberlayne,    Evidence,    §§    3697-  spouse  as  a  witnefifi.    Hampton  v.   State,  7 

3700.  Okla.  Crim.  Rep.  291,  123  Pac.  571,  40  L.  R. 

A.  (N  S.)  43  (1912). 
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to  better  preserve  and  protect  these  most  necessar}' essentials  to  the  permanency 
of  the  family  circle,  and  therefore  to  the  betterment  of  society.*®  It  was  the 
belief  that  greater  mischief  would  result  from  the  admission  of  such  evidence 
than  would  ensue  from  its  exclusion.*^  In  other  words  the  rule  of  exclusion 
was  one  of  public  policy/'^ 

Where  the  information  is  not  a  remit  of  marital  confidence  but  is  obtained 
from  some  outside  source,  it  is  held  that  the  rule  does  not  apply.*^ 

Communications  made  after  the  termination  of  the  relationship  may  be 
used  ^"^  although  the  tennination  of  the  marital  relation  through  death**  or 
divorce*^  after  the  communication  is  made  does  not  affect  the  application  of 
the  rule.  If  the  communication  was  made  in  the  presence  of  a  third  person,*^ 
even  a  child  of  age  to  understand  *®  or  an  eavesdropper,**  it  is  not  r^arded  as 
a  private  conununication  and  hence  is  not  privileged.  The  rule  covers  letters 
between  husband  and  wife  ^  as  well  as  oral  communications.  This  privilege 
is  commonly  covered  by  statutes.*^  ^ 

§  1167.  PhysiciuL  and  Patient;  PiiTflege  is  of  Statlitttry  OiigiE.^ — At  com- 
mon law  communications  between  physician  and  patient,  were  not  r^arded  in 
the  same  light  aa  those  between  attorney  and  client,*^  although  the  advisibility 


40.  state  v.  Brittain,  117  X.  C.  783,  23  S. 
£.  433  (1S95). 

41,  Sexton  v.  Sexton,  129  Iowa  487,  489, 
105  X,  \V.  314,  2  L.  R.  A.  (X.  S.)  708  (1905). 

45.  Fearn  v.  Postlethwaite,  240  IH.  626,  88 
N.  E.  1057   (1909). 

48.  Gray  v.  Cole.  5  Har.  (Del.)  448,  419 
(1853  k  per  the  Court. 

44.  The  privilege  does  not  apply  where  the 
husband  and  wife  have  separated  as  where  the 
husband  writes  the  wife  a  threatening  letter. 
MeXamara  v.  McXamara,  99  Xeb.  9,  154 
X.  \V.  858,  L.  R.  A.  1916  B  1272  (1915). 
Communications  between  husband  and  wife 
after  they  are  divorced  are  not  privileged,  al- 
though the  divorce  is  afterwards  set  aside  as 
being  fraudulent.  Spearman  v.  State  (Tex. 
Crira.  Rep  1912),  152  S.  VV.  915,  44  L.  R. 
A.  (X.  S.)  243.  Communications  by  a  hus- 
bund  to  his  wife  testamentarv  in  nature  are 
Itdmissible  in  evidence  when  found  by  the 
wife  onlv  after  his  suicide  as  then  thev  are 
not  communications  by  one  to  the  other  dur- 
ing marriage  as  they  were  received  after  the 
death  of  one  of  the  parties.  Whit  ford  v. 
North  State  life  Ins.  Co.,  163  X.  C.  223,  79 
S.  E.  501. 

4i.  Stephens  v.  Collison,  256  111.  238,  99 
N.  E.  914  (1913). 

46.  Derham  v.  Derham,  125  Mich.  109,  83 
N.  W.  1005  (1900). 


47.  People  v.  Lewis.  62  Hun  622,  16  N.  Y. 
Suppl.  881  ( 1891 ) ,  «0irm«l  136  X.  Y.  633,  32 
K.  £.  1014  (1892). 

48.  Lyon  v.  Prouty,  154  Mass.  488,  28  X. 
E.  908   (189)). 

49.  Com.  V.  Griffin,  110  Mass.  181  (1872); 
State  V.  Center,  35  Vt.  878  (1862). 

50.  V^ilkerson  v.  State,  91  Ga.  729,  737, 
17  S.  E.  990  (1893),  though  husband's  letter 
was  delivered  by  wife  to  another. 

51.  Com.  v.  Cronin,  185  Mass.  96,  69  N.  B. 
1065  (1904). 

Practical  Sunettions. —  This  harsh  rule 
can  sometimes  he  avoided  by  clever  counsel  by 
the  use  of  the  negative  form  of  questions. 
For  example  the  editor  has  in  mind  a  case 
where  the  husband  claimed  that  title  to  cer- 
tain property  was  taken  in  his  name  as  a  gift 
to  him  and  the  wif^  (4aimed  he  had  taken  it 
in  hifl  name  fraudulently  using  her  money  to 
buy  it  and  the  counsel  for  the  wife  put  in 
her  story  by  asking  her  whether  she  had  ever 
told  her  husliand  that  she  was  making  this  gift 
to  him.  etc.  Here  the  wife  could  not  of  course 
be  asked  what  she  had  said  to  her  husband 
about  the  matter  no  other  person  being  pres- 
ent but  the  effect  of  the  conversation  was 
still  put  in  the  record  in  this  way. 

sa.  5  Chamberlayne,  Evidence,  §§  3701- 
370oa. 

53.  Banigan  v.  Banlgan,  26  R.  I.  454,  59 
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of  extending  the  privilege  to  this  class  of  cases  seems  not  to  have  been  entirely 
in  disfavor.^  In  fact  the  view,  that  such  communications  should  be  excluded, 
began  to  spread  among  the  judiciary  and  members  of  the  legal  profession,  re- 
sulting finally  in  enactments  by  legislative  bodies,  making  communications  be- 
tween a  physician  and  his  patient  privileged. ^^ 

The  privilege  created  under  such  statutes  covers  any  information  received  by 
the  physician  as  a  result  of  the  relation  which  he  has  acquired  either  from  oral 
statements  of  the  patient  or  as  a  result  of  examinations  or  observations  made  by 
him.**  The  privilege  is  confined  to  one  who  has  the  right  to  act  as  a  physi- 
cian *^  though  he  be  in  the  employ  of  another  *®  and  covers  statements  made  to 
a  physician  by  a  patient  for  the  purpose  of  enabling  him  to  prescribe  ^  and 
the  privilege  also  attaches  to  statements  made  by  a  physician  to  a  patient  as 
to  the  nature  of  his  disease*^  and  its  treatment,**  and  includes  the  mental 
condition  of  the  patient.*^  Statements  made  when  the  relation  did  not  exist 
are  not  privileged.**  A  physician  may  be  forced  to  testify  to  the-  fact  of  his 
employment*^  and  his  attendance,*'  to  affidavits  of  the  cause  of  death  filed 
with  the  proper  authorities,**  to  examinations  pursuant  to  the  order  of  the 
court  *^  or  at  the  request  of  both  parties.*®     The  statute  cannot  be  invoked  to 


Atl.  313  (1904).  A  physician  who  discloses 
on  the  stand  when  ordered  by  the  court  con- 
fidential communications  of  his  patient  is  not 
liable  to  civil  suit  by  his  patient.  Smith  v. 
Driscoll,  94  Wash.  441,  162  Pac.  572.  L.  R. 
A.  1917  C  1128  (1917).  Physician's  privi- 
lege,  see  note,  Bender,  ed.,  103  N.  Y.  587. 
Admissibility  of  evidence  of  examining  physi- 
cian, see  note,  Bender,  ed.,  137  N.  Y.  582. 

54.  Wilson  v.  Rastall,  4  T.  R.  753,  760 
(1792). 

1(6.  Ansdenmoore  v.  Holzback,  88  Ohio  St. 
625,  106  N.  E.  41   (1914). 

56.  Rose  v.  Supreme  Court,  126  Mich.  577, 
86  N.  W.  1073   (1901). 

Autopsy  by  Attending  Phytician. —  Under 
a  statute  making  communications  to  a  phy- 
sician privileged  an  attending  physician  who 
performs  an  autopsy  immediately  after  death 
may  not  tell  of  the  results  of  the  autopsy  and 
his  conclusions  therefrom  as  this  would  take 
away  from  the  privilege  as  the  conclusions 
must  have  been  based  in  part  on  what  he  had 
learned  as  the  attending  physician.  Thomas 
V.  Byron,  168  Mich.  593,  134  N.  W.  1021,  38 
L.  R.  A.   (N.  S.)    1186   (1912). 

57.  Wiel  v.  Cowles,  45  Hun  (N.  Y.)  307 
(1887) ;  Head  Camp  v.  Loehrer,  17  Colo.  App. 

247,  68  Pac.  136  (1902). 

68.  Battis  v.  Chicago  R.  I.  &  P.  Hy. .  Co., 
124  Iowa  623,  100  K.  W.  543  (1904).  ^ 


58.  Briggs  v.  Briggs,  20  Mich.  34    (1874). 

60.  Hammerstein  v.  Hammerstein,  74  Misc. 
R.  567,  134  N.  Y.  Suppl.  473   (1012). 

61.  Hammerstein  v.  Hamnierstein,  74  Misc. 
R.  567,  134  N.  Y.  Suppl.  473  (1912). 

68.  Shuman  v.  Supreme  Lodge,  110  Iowa 
480,  81  X.  \V.  717   (1000), 

68.  Herries  v.  Waterloo,  114  Iowa  374,  86 
X,  \V.  306   (1901). 

64.  Haughton  v.  JEtnA  Life  Ins.  Co.,  165 
Ind.  32,  73  X.  E.  592  (1905). 

65.  Cooley  v.  Foltz.  85  Mich.  47,  48  X.  VV. 
176   (1896). 

66.  Robinson  v.  Supreme  Commandery,  77 
App.  Div.  215,  70  X.  V.  Suppl.  13  (1902), 
affirmed  177  X.  Y.  564,  69  X.  E.  1130  (1904). 

67.  People  v.  Glover,  71  Mich.  303,  38  X. 
W.  874  (1888)  (examination  to  determine 
physical  condition  of  one  charged  with  rape) ; 
People  v.  Sliney,  137  X.  Y.  570,  33  X.  E.  150 
(1893)  (examination  of  prisoner  as  to  san- 
ity). Where  the  plaintiff  is  ordered  by  the 
court  to  submit  to  a  physical  examination 
any  statements  he  makes  in  answer  to  the 
defendant's  physician  are  deemed  privileged 
according  to  the  wei<?ht  of  author  it  v.  It  is 
argued  that  thin  ifl  an  abuse  of  authority  to 
force  the  plaintiff  to  submit  to  examination 
and  thus  elicitate  from  him  statements  which 
may  be  filtered  as  admissions  through  an 
irresponsible  witness   instead   of   using   the 
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protect  crime  *•  as  in  abortion  oases  ^^  and  the  privilege^  may  be  waired  by 
the  patienty^^  as  where  he  testifies  in  regard  to  the  matter^'  or  calk  (hl  the 
physician  to  do  soJ^ 

§  1168.  Public  Justice;  Grand  Jurors  J* — In  the  interest  of  public  justice 
there  are  certain  things  which  are  considered  as  necessary  to  protect  from  dis- 
closure. Thus  in  the  case  of  proceedings  before  the  gi'and  jury  it  is  deemed 
that  the  administration  of  public  justice  may  be  better  secured  by  preventing 


ample  legal  procesg  available  to  secure  the 
testimony  in  open  court.  In  a  recent  case  the 
court  does  not  decide  this  question  but  holds 
that  a  statement  made  voluntarily  by  the  wit- 
ness to  the  doctor  may  be  put  in  evidence. 
McGuire  v.  Chicago  A  A.  R.  Co.  (Mo.  1915), 
178  S.  W.  79,  L.  R   A.  1915  F  888  and  note 

68.  Clark  V.  State,  8  Kan.  App.  782,  61 
Pac.  814  (1899). 

68.  People  v.  West,  106  Cai.  89,  39  Pac. 
207   (1895). 

70.  Seifert  v.  State,  160  Ind.  464.  67  K.  E. 
100,  98  Am.  St.  Rep.  ^40  a903)  ;  State  v. 
Smith,  99  Iowa  26,  68  X.  VV.  428.  61  Am.  St. 
Rep.  219  (1896);  McKenzie  v.  Banks,  94 
Minn.  496,  103  X.  W.  497  (1005) 

71.  Epstein  v.  Pennsylvania  R.  Co.,  250  Mo. 
1,  156  S.  W.  699  (1913).  Waiver  of  physi- 
cian's  privilege,  see  note,  Bender,  ed.,  118  N. 
Y.  94.  188  X.  Y.  407,  193  N.  Y.  11. 

ProTltioB  in  Insurance  Policy. —  Where  an 
insurance  policy  provides  that  the  attending 
physician  may  testify  this  is  a  waiver  of  the 
privilege  which  binds  the  beneficiary.  Na- 
tional Unity  A8s*n.  v.  McCall,  103  Ark.  201, 
146  S.  W.  125,  48  L.  R.  A.  (X.  S.)  418  (1912). 

Waiver  at  former  Trial. —  The  mere  fact 
that  testimony  has  been  given  without  objec- 
tion at  a  former  trial  does  not  necessarily 
con.Htitute  a  waiver  of  the  claim  that  it  is 
privileged  at  a  later  trial  of  the  same  case 
especially  where  the  party  has  not  been  mis- 
led by  it.  Marj^land  Casualty  Co.  v.  Maloney, 
110  Ark.  434,  178  S.  W.  387,  L.  R.  A.  1016  A 
519  (1915). 

78.  City  of  Tulsa  v.  Wicker,  42  Okla.  530, 
141  Pac.  963  (1014);  Fulson-Morris  Coal  & 
M.  Co.  V.  Mitchell.  37  Okla.  575.  132  Pac. 
1103  (1913).  Under  a  statute  declaring  that 
a  physician  cannot  be  examined  as  to  com- 
munications made  to  him  by  his  patient  the 
latter  does  not  waive  the  privilege  by  testify- 
ing to  his  own  condition  at  the  time.  Ari- 
zona &  Xew  Mexico  R.  Co.  v.  Clark,  235  U.  S. 
669,  35  Sup.  Ct.  Rep.  210,  L.  R.  A.  1915  C 
834  (1915). 


Wh^re  PhytiQlaa  it  Claimed  to  have  D»- 
franded  Plaintiff. —  Where  the  insured 
claims  that  she  was  induced  to  settle  a  claim 
on  an  insurance  policy  by  jEalse  and  fraudu- 
lent statements  of  the  attending  phjaidan 
she  has  put  in  issue  the  cause  of  death  and 
has  waived  her  statutory  privilege  of  object- 
ing to  the  testimony  of  the  physician.  Na- 
tional Unity  Assn.  ▼.  McCall,  103  Ark.  201, 
146  S.  W.  125,  48  L.  R.  A.  (X.  S.)  4U 
(1912). 

73.  Speck  V.  International  Ry.  Co.,  133  App. 
Div.  802,  118  X.  Y.  Suppl.  71   (1909). 

Testimony  by  another  Doctor. —  According 
to  the  decided  weight  of  authority  the  waiv- 
ing of  the  privilege  by  the  plaintiff  calling 
one  of  his  physicians  does  not  waive  his  right 
to  object  to  the  testimony  of  any  other  physi- 
cians. Jones  V.  Caldwell,  20  Idaho  5,  lit 
Pac.  110.  48  L.  R.  A.  (X.  S.)  119  (1911). 
The  fact  that  the  plainritf  puts  on  a  physi- 
cian who  testifies  as  to  an  examination  ha 
made  just  after  the  injury  does  not  waive  the 
privilege  as  to  examination  by  another  phy- 
sician before  the  injury.  The  court  lays 
down  the  rule  that  waiver  only  takes  placa 
as  to  another  doctor  who  examined  in  com- 
pany with  the  doctor  who  testifies.  Mays  v. 
Xew  Amsterdam  Casualty  Co.,  40  App.  D.  C. 
249.  46  L.  R.  A.  (X.  S.)  1108  (1913).  A  pa- 
tient waives  his  privilege  by  going  on  the 
stand  and  telling  hi^  ailments  and  putting  one 
physician  on  the  stand  also  and  he  cannot 
then  object  to  other  doctors  who  attended  him 
telling  what  they  know,  although  the  privi- 
lege arises  under  a  statute  as  the  waiver 
may  be  engrafted  on  the  statute.  The  point 
is  that  the  privilege  if  secrecy  applies  to  his 
physical  condition  and  when  he  voluntarily 
tells  this  be  should  then  not  object  to  the 
whole  truth  lieing  known.  Epstein  v.  Penn- 
sylvania R.  Co..  250  Mo.  1.  L>6  S.  W.  699, 
48  L.  R.  .\,  (X.  S.)  304   ( 1913). 

74.  5  Chamberlayne,  Evidence,  §  .3706. 
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any  inquiry  in  regard  theretoj^  except  that  it  may  be  sliown  by  statute  in  some 
states  that  a  witness  testified  differently  before  the  grand  jury  than  at  the 
later  trial.^* 

§  1169.  [Public  Justice] ;  teti/di  liirrfcrW  ittmJ''—  Much  the  same  situa- 
tion exists,  where  it  is  desired  to  introduce  testimony  of  petty  or  traverse 
jurors,  as  to  some  mistake,  irregularity  or  misbehavior  on  the  part  of  the  jury, 
for  the  purpose  of  impeaching,  their  verdict,  it  being  generally  decided  that 
such  testimony  will  be  excludedJ^ 

§  1170.  Secrets  of  State.^^ —  In  the  case  of  matters  relating  to  affairs  of  state, 
it  is  clearly  apparent  that  there  are  many  communications  which  it  is  essential 
should  be  protected  from  disclosure.  While  the.  discovery  of  truth,  as  an  aid 
in  the  administration  of  justice,  13  particularly  to  be  desired  and  sought  for,  yet 
the  proper  administration  of  public  affairs,  both  state  and  national,  particu- 
larly the  latter,  require  that  ofteu  times  the  executive  and  heads  of  depart- 
ments should  not  be  hampered  by  any  interference  from  the  courts.®^  It  is, 
therefore,  deemed  advisable  that,  whenever,  the  executive  departments  consider 
that  certain  matters  or  communications  should  not  be  divulged,  their  opinibti 
or  decision  shajil  be  regarded  as  binding  upon  the  courts  and  testimony  concern- 
ing them  will  not  be  compelled.*'* 


75.  State  v.  Wood,  63  X.  H.  484   (1873). 

76.  Jenkins  v.  SUte,  35  Fla.  737.  18  So. 
182,  48  Am.  St  Rep.  267  (1895):  Pritchett 
V.  Frisby,  112  Kv.  629,  23  Ky.  L.  Rep,  2035, 
66  S.  W.  503  (1902);  State  v.  Thomas,  99 
Mo.  235,  12  S.  W.  643  (1889). 

77.  6.  Chamberlayne,  Evidence,  §  3707. 

78.  §mitli  V.  Smith,  50  X.  H.  212   (ia70). 
AAdavitt  of  jnrymen  as  to  facts  as  that  a 

verdict  was  reached  by  lot  [Wright  v.  Illinois 
4  Mies.  Teleg.  Co.,  20  Iowa  1^5,  210  (1866)], 
or  as  to  what  was  considered  by  the.  jury  in 
reaching  a  verdict  have  been  received. 
**  Whenever  it  does  not  contradict  the  record, 


parol  evidence  may  be  given  to  show  that  a 
former  recovery  was  had,  not  upon  the  merits, 
but  upon  some  technical  objection  to  the  form 
of  action  or  otherwise."  FoUansbee  v. 
Walker,  74  Pa.  St.  306,  310  (1873),  per  Shars- 
wood,  J.  See  Heffron  v.  Gallupe,  ti5  Me.  563 
(1867). 

79.  5  Chamberlayne,  Evidenoe,  {  3708. 

80.  Totten  v.  United  States,  92  U.  S.  106, 
107,23  L.  ed.  605  (1875). 

81.  Hartranft's  AppeaU  85  Pa.  St.  433 
(1877);  Gray  t.  Pentland,  2  8.  ft  P.  23 
(W5). 
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0HAPT1SR  LXVI. 

EXAMINATION  OF  W  ITNESSfiS. 

Examination  of  witnesses,  1171. 

direct  examination;  leading  questions,  1172, 

use  of  memoranda  to  refresh  memory,  11*73. 
cross-examinatiofi,  1174. 

scope  of,  1175. 
redirect  examination,  1176. 
examination  subsequent  to  redirect,  1177. 
recalling  of  witnesses,  1178. 
privilege  as  to  self-incrimination,  1179. 

§  1171.  Ezaminatioa  of  WitneMes.^ —  In  the  use  of  witnessed,  as  a  media  of 
proof,  the  administrative  power  of  the  presiding  judge,  stands  out  most  dearlv. 
It  is  here  that  his  ability  to  work  out  by  the  use  of  reason  th^  results  of  sub- 
stantial justice,  in  connection  with  the  rules  of  law  substantive  or  procedural, 
is  greatly  increased.  Having  in  view  the  object  of  judicial  administration,  the 
discovery  of  truth  as  an  aid  to  the  attainment  of  justice,  much  rests  in  the 
exercise  of  sound  reason  by  the  presiding  judge  or  as  it  is  frequently  termed 
the  exercise  of  sound  discretion  by  him.  So  many  and  varied  are  the  circum- 
stances developed  in  the  case  of  different  witnesses,  having  regard  to  their 
characters,  intelligence,  and  memory,  the  effect  of  bias  upon  their  minds  and 
other  similar  factors  that  the  court  is  continiiallv  confronted  with  different 
situations  in  administering  the  rules  of  evidence.  In  each  and  every  instance 
the  judicial  mind  must  be  imbued  with  the  thoughts  of  discovering  the  truth 
and  of  thus  securing  substantial  justice  to  the  parties  and  for  this  purpose  the 
presiding  judge  must  in  all  cases  endeavor,  by  the  exercise  of  sound  reason  in 
the  proper  administration  of  the  rules  of  evidence,  to  attain  these  objects. 

§  1172.  Direct  Examination;  Leading  Questions.^ —  An  elementary  rule  of  evi- 
dence, in  the  examination  of  witnesses,  is  that  leading  questions  will  not  be 
allowed.'  As  to  what  is  a  leading  question  is  often  a  matter  of  much  nicety. 
It  may  be  stated,  generally,  however,  that  any  question  which  contains  in  it  a 
suggestion  to  the  witness  of  the  answer  desired  falls  within  the  prohibition.^ 

1.  6    Chamberlayne,     Evidence,    §§    3709,  the  witness  how  to  answer  on  material  pointf^, 
3710.  or  puts  into  his  mouth  words  to  be  echoed 

2.  5    Chamber layne,    Evidence,    §§    3711-  back  as  was  done  here,  or  plainly  suggests 
3720.  the  answer  which  the  party  wishes  to  get  from 

3.  Kankakee  v.  lUinois  Cent.  R.  Co.,  258  him."    Page   t.    Parker,    40    N.    H.    47,   63 
ni.  368,  101  N.  E.  592   (1913).  (1860),  per  Fowler,  J. 

4.  "A  qiuation  is  leading  which  instructs 
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The  presiding  judge  will,  in  all  caaes,  take  care  to  prevent  an;  question  being 
adced  of  a  witness  which  is  so  cf ramed  or  put  to  him  as  to  indicate  the  particular 
answer  which  is  wanted. 

The  fact  that  a  question  may  be- answered  by  '^  yea"  or  *'  no  "does  not  stamp 
it  as  necessarily  leading^^  while  a.  Question  put  in  the  alternative  form  as 
'' whether  or  not"  is  usually  not  regarded  as  leading*^  Whether  a  question 
is  leading  is  peculiarly  a  question  for.  the  presiding  judge.^  A  question  which 
assumes  the  existence  of  facts  which  have  not  been  established  is  ordinarily 
regarded  as  leading  ^  but  not  where  such  facts  are  admitted  to  exist.®  Leading 
questions  may  be  put  when  they  are  preliminary  to  the  matters  in  controversy 
to  expedite  the  trial.** 

The  court  may  allow  the  use  of  leading  questions  where  a  person^s  memory 
is  exhausted  concerning  a  matter  **  or  where  the  witness  is  clearly  hostile  to 
tlie  party  producing  him  ^  or  in  the  case  of  children,**  or  feeble-minded  per- 
sons,** illiterates  *°  or  foreigners  with  a  limited  knowledge  of  the  English 
language.*® 

§  1173.  Use  of  Hemoranda  to  Refresh  Hemory.^^ — jj^^  j^j^^j  ^f  ^  witness 
will 'frequently  not  contain  a  present  recollection  of  some  past  event  or  transac- 
tion. Where  such  a  situation  arises  the  presiding  judge  may  permit  the  use 
of  memoranda  by  a  witness  for  the  purpose  of  refreshing  his  mind  and  reviving 
his  recollection. 

§  1174.  Cross  Examination;  Eight  of.*®— The  right  to  cross  examine  a  wit- 
ness, after  he  has  been  examined  in  chief,  is  one  which  is  undisputed,**  and  if, 

6.  Southern  Cotton  Oil  Co.  v.  Campbell,  106  18.  SUte  v.  Drake,  128  Iowa  639,  105  N. 

Ark.  370,  153  S.  W.  256  (1913);  Coogler  v.  W.  54  (1906^ 

Bhodes,  38  Fla-  240,  21  So.  109,  56  Am.  St.  14.  Striia4  v.  WilUam.  Messer  Co.,  142  N. 

Rep.  170  (1897).  Y.  Suppl.  314  (1913)  ;  Armetead  v.  State,  22 

6.  Wilson  V    McCulloiigh,  23  Pa.  f=»t.  440,  Tex.  App.  51.  2  S.  W.  827  (1886). 

62  Am.  Dec.  347  (1854).  15.  People  v.  Bernor,  115  Mich.  692,  74  N. 

7.  Com.  V.  Dorr,  216  Mass.  314,  103  N.  E.      W.  184  (1898). 

902  (1914).  16.  Chrietensen  v.  Thompson,  123  Iowa  717, 

8.  Ohio  Oil  Co.  V.  Detamore,  16[5  Ind.  243,      99  N.  W.  691  (1904). 

73  N.  E.  906  (1905).  Practioal    Bngrgrestioii. —  Witnesses    should 

a.  Erie  &  P.  Despatch  v.  Cecil,  112  111.  180  be  cautioned  to  tell  not  what  they  thought  or 

(1884) ;  Willey  v.  Portsmouth,  35  N.  H.  303  inferred  but  what  they  saw  or  heard,  and  for 

(1857);  Hays  V.  State  (Tex.  Cr.  App.  1892),  this  reason  it  is  usually  best  to  ask  them 

20  S.  W.  301.  shortly,  "Tell  the  court  what  talk  you  heard, 

10.  "  If  the  questions  relate  to  introductory  telling  the  conversation  as  near  as  you  can, 
matter  and  be  designed  to  lead  the  witness  stating  just  what  each  party  said,"  or,  '*  Tell 
with  the  more  expedition  to  what  is  material  the  court  what  you  actually  saw  with  your 
to  the  issue,  it  is  captious  to  object  to  it,  even  own  eyes." 

if  it  be  leading."     People  v.  Mather,  4  Wend.  17.  5  Chamberlayne,  Evidence,  §  3720.    See 

(N.  Y.)   229,  247,  21  Am.  Dec.  122   (1830),  supra,  §  1098.    5  Chamb.,  Ev.,  §3506. 

per  Marcy,  Sen.  18.  6  Chamberlayne.  Evidence,  §  3721. 

11.  Warren  v.  Warren,  33  R.  I.  71,  80  Atl..  1$.  Graham  v.  Larimer,  83  Cal.  173,  23  Pac. 
693  (1911).  286  (1890). 

12.  Wiener  v.  Mayer,  162  App.  Div.  142, 
147  N.  Y.  Suppl.  289  (1914). 
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after  he  has  testified  on  direct  exazninati<m,  do  opportunity  ih^ireiot  is  afforded 
as  in  case  of  bis  death  ^^  or  illness,^ ^  or  where  a  party  to  the  proceeding  refuses 
to  answer,^-  or  from  some  other  cause  ^  his  testimony  will  be  rejected.  The 
mere  appearance  and  swearing  of  a  witness,  however,  wh^i  no  testimony  is 
given  by  him^  is  frequently  not  regarded  as  conferring  any  such  ri^t,^^  and 
this  result  of  course  follows  in  those  jurisdictions  where  the  cross-examination 
of  a  witness  is  limited  by  the  direct  examination^ 

§  1176.  [Cross  Examination];  Scope  of.**^ — The  question  whether  the  cross- 
examination  of  a  witness  must  be  limited  to  those  matters  concerning  which  he 
has  been  examined  in  chief  or  may  extend  to  any  facts  in  the  case  which  are 
relevant  and  may  be  a  part  of  the  opponent's  case  is  one  upon  which  the  de- 
cisions are  not  uniform.  The  great  weight  of  authority,  however,  although 
there  are  several  decisions  to  the  contrary,*®  supports  the  doctrine  that  it  is  so 
limited  and  that  if  a  party  desires  to  examine  a  witness  as  to  any  other  matter 
he  can  only  do  so  by  calling  him  as  his  own  witness  at  the  proper  time.*"  This 
rule  is  not  generally  construed  as  meaning  that  a  witness  can  be  cross-exam- 
ined as  to  a  particular  subject  only  to  the  extent  that  it  has  been  gone  into  on 
the  direct  examination,  for  if  a  matter  is  touched  upon  there,  as  for  instance 
part  of  a  conversation  or  transaction,  a  legitimate  subject  for  cross-examination 
is  thus  presented  in  so  far  as  the  matter  may  constitute  a  unity.*®  It  is  often 
difficult  to  determine  just  how  far  the  cross-examination  of  a  witness  may  pro- 
ceed before  the  limit  has  been  reached  or  passed.  In  each  case  the  question 
must  be  determined  by  the  presiding  judge  in  the  exercise  of  sound  discre- 
tion.*» 

The  use  of  leading  questions  is  always  allowed  in  cross-examination  *^  unless 
it  appears  that  the  witness  is  friendly  to  the  cross-examining  counsel.'^  The 
cross-examination  may  always  bring  out  matters  not  fully  disclosed  by  the 


20.  Sperry  v.  Moore's  Estate,  42  Mich.  353, 
4  N.  W.  13  (1880)  ;  People  v.  Ck)le,  43  N.  Y. 
608  (1871). 

21.  Cole  V.  People.  2  I-ans.  (N.  Y.)  370 
(1869)v 

Xffeot  of  Bedireot  Examination. —  The  tes- 
timony of  a  witness  may  be  received  although 
after  thorough  cross-examination  she  is  fur- 
ther examined  redirectly  and  then  is  too  ill 
for  further  cross-examination  as  the  party 
has  already  fully  availed  himself  of  his  right 
of  cross-examination.  State  v.  Ihivall,  135 
La.  710,  fi5  S.  W.  904,  L.  R.  A.  1916  E  1264 
(1914). 

22.  Howard  v.  Chamberlain,  64  Qa.  684 
(1880);  Heath  v.  Waters,,  40  Mich.  457 
(1879). 

I  People  T.  Cole,  43  N.  Y.  5d8   (1871). 


Compare. —  Soott  v.  McCann,  76  Md.  47,  24 
Atl.  536  (1892). 

24.  Harris  v.  (Juincy,  0.  ft  K.  C.  R.  Co.,  115 
Mo.  App.  527,  91  S.  W.  1010  (1906). 

25.  5  Chamberlayne,  Evidenoe,  §§  3722- 
3727. 

26.  People  ▼.  Pindar,  210  N.  Y.  191,  104 
N.  E.  133  (1914). 

27.  People  t.  Darr,  262  111.  202,  104  N.  E. 
389  (1914). 

28.  De  Haven  v.  De  Haven,  77  Ind.  236, 
239   (1881). 

29.  Thornton  v.  Hook,  36  Cal.  223,  227 
(1868). 

SO.  People  v.  Considine,  105  Mich.  149,  63 
N.  W.  196  (1895). 

81.  Moody  T.  Rowell,  17  Pick.  (Mms.)  490 
(1835). 
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direct  ezaminatioii '^  but  the  extent  o£  crosa^xamination  %s  to  collateral  or 
irrelevant  facts  is  for  the  determination  of  the  presiding  judge.^^  Questions 
which  assume  the  existence  of  facts  which  have  not  been  proved  will  be  ex- 
cluded.**** 

§  1178.  Sedirect  Examination.^' — After  the  cross-examination  of  a  witness 
has  been  completed  the  right  of  the  party  by  whom  he  was  called  to  re-examine 
him  within  proper. limits  is  recognized.  It  is  stated  generally  that  no  right 
exists  to  introduet^  new  matter  at  this  stage,^^  as  it  is  considered  that  the  party 
has  had  f idl  opportunity,  on  the  dii*ect  examinatigoi,  to  bring  out  all  facts  which 
are  material  and  relevant  to  his  contention.  The  real  purpose  of  the  redirect 
examination  is  to  obtain  an  explanation  ^'  of  statements  made  on  the  cross- 
examination  which  tend  to  create  doubts  and  to  contradict  matters  drawn  forth 
>un  the  direct  examination.  Thus  it  is  permissible  to  show  the  motive, 
provocation,  or  reason  which  influenced  the  witness  in  respect  to  certain  state- 
ments made  by  him,*^  or  to  further  interrogate  him  as  to  new  matter  thus 
disclosed.''^  as  in  case  of  a  conversation  or  transaction  to  bring  it  out  in  full.**^ 

Leading  questions  will  ordinarily  be  excluded  on  redirect  examination.*^ 
This,  however,  is  left  largely  to  the  presiding  judge  to  determine  as  a  matter 
of  sound  administration.*^ 


§  1177.  Examiaations  Subaequent  to  Bc<dmct.*^ — After  the  re-direct  exami- 
nation of  a  witness,  a  rocross-examination  is,  in  some  causes,  permitted,*"*  as 
where  new  matter  has  been  gone  into  on  the  former.*^     Whether  such  a  prir- 


82.  Com.  V.  St.  Pierre,  175  Mass.  48,  55 
X.  E.  482  (1899). 

33.  Drexler  v.  Borough  of  Braddock,  238 
Pa.  370,  86  Atl.  272  (1913). 

34.  Balswic  v.   BaUwic,   179  111.  App.   118 

(1913). 

Pimctioal  Suffgeaticwa. —  It  i»  eommonly 
remarked  by  thoae  familiar  with  the  cotirts 
that  most  cro«B-«xaminatioiui  hurt  the  aide 
that  does  the  crow-examininK  and  atr«ngtlien 
the  witneHS.  One  reason  is  that  moat  lawyera 
never  learn  the  danger  of  haphazard  qfues- 
tions.  Mr.  Wellman's  wonderful  book  on  the 
art  of  CrosR-examination  might  he  compreaaed 
in  the  single  injunction,  **  Never  attack  a  wit- 
ness unless  you  know  the  facts  which  will 
injure  him  and  when  you  have  bronght  oat 
these  facts  then  stop."  Attorneys  must  re- 
member that  witnesses  are  often  intelligent 
and  that  by  the  time  the  attorney  has  gone 
very  far  with  his  cross-examination  the  wit- 
neaa  has  a  bias  against  him  and  will  take  any 
opportunity  to  bring  in  something  to  injure 
the  side  of  the  crcus^examiner.  The  wise  law- 
yer never  gives  the  witness  this  opportunity. 


83.  5  Chamherlayne,  Evidence,  §  3728. 

86.  Finley  v.  West  Chicago  St.  R.  Co.,  90 
III.  App.  368  (1900);  Struth  v.  Decker,  100 
Md.  368,  59  Atl.  727  ( 1905 ) . 

87.  Musselman  Grocer  Co.  v.  Casler,  138 
Mich,  24,  100  N.  W.  997  (1904). 

88.  Grabowski  v.  State,  126  Wis.  447,  105 
N.  W.  805   (1906). 

89.  People  v.  Robinson,  135  Mich.  611/  98 
N.  W    12  (1904). 

40.  Chicago  City  Ry.  Co.  v.  Lo^tz,  119  111. 
App.  300,  affd.  218  111.  24,  75  X.  E.  755 
(1905). 

41.  Sager  v.  Samson  Min.  Co.  (Mo.  App. 
1014),  162  S.  W.  762;  Anderson  v.  Berrum, 
36  Nev.  463,  136  Pac.  973  ( 1914) ;  Harvey  v. 
State,  35  Tex.  Cr.  545,  34  S.  W.  623  (1896). 

48.  Mann  v.  State,  134  Ala.  1,  32  So.  704 
(1902):  Hess  v.  Com.  (Ky.  1887),  5  S.  W. 
751.  See  Gilbert  v.  Sage,  57  N.  Y.  630 
(1874). 

48.  5  Cliamberlayne,  Evidence,  §  3729. 

44.  State  v.  Haab,  105  La.  230»  29  So.  725 
(1901). 

46.  Wood  V.  M4!Guire/  17  Ga.  803  ( 1859)  ; 
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ilege  will  be  accorded  and,  if  so,  the  extent  to  which  the^  examination  may  go 
is  in  each  case -it  question  for  the  presiding  judge  to  determine.  If  he  is  of 
opinion  that  no  useful  result  will  ensue  he  may  refuse  to  permit  a  recross-exam- 
ination,  or,  after  it  nas  been  entered  upon,  to  allow  its  continuance. "** 

An  examination  in  swrehuttal  may  likewise  be  allowed  bv  the  presiding 
judge  where  he  may  deem  it  necessarj'  in  the  interests  of  justice.^" 

§  1178.  Becalling  of .  Witnesses.^^ — Whether  a  witnes/,  who  has  been  exam- 
ined, may  be  recalled  is  a  matter  which  rests  largely  with  the  presiding  judge. 
If  he  deems  it  advisable,  as  ai)  aid  in  eliciting  the  truth  and,  therefore,  as  i&idr 
ing  to  the  furtherance  of  justice,  he  will  permit  such  a  course  to  be  pursued.^* 

§  1179.  Privilege  as  to  Self-incrimination.^^—  The  doctrine  which  protects  a 
witness  from  self-incrimination  permits  him  in  any  proceeding,  civil  or  crim- 
inal, to  decline  to  answer  any  question  which  would  expose  him,  or  tend  to  ex- 
pose him,  to  a  criminal  prosecution.*^^  It  is  not  essential,  in  order  for  a  wit- 
ness to  avail  himself  of  the  privilege,  that  the  answer  might  of  itself  be  sufficient 
to  have  this  result.  If  it  should  happen  that  the  fact  concerning  which  the 
question  relates  may  be  oAly  a  link  in  a  chain  of  circumstances,  or  one  of  a 
series  of  acts  which  as  a  whole,  would  produce  this  result  he  may  refuse  to 
answer. '^^ 

He  may  also  claim  the  privilege  where  the  answer  mi^t  subject  him  to 
a  penalty  or  forfeiture*®  or,  in  some  states  might  degrade  him*^  but  not 
simply  where  the  answer  may  result  in  pecuniary  loss  ^^  or  civil  liability.** 
The  privilege  extends  to  writings.*^^ 

The  court  may,**  but  need  not,*^  inform  the  witness  of  his  privilege.  The 
privilege  is  personal  to  the  witness  and  can  be  invoked  only  by  him  *^  and  may 
be  terminated  by  waiver,*^  as  where  the  witness  testifies,*'  or  by  operation  of 


People  V.  Detroit  Post  &  T.  Co.,  64  Mieh.  467, 
20  N.  VV.  628  (1884) ;  State  v.  PyBcher,'179 
Mo.  140,  77  S.  W.  836   (1903). 

46.  Com.  T.  Nelson,  180  Mass.  88,  01  N.^E. 
802  (1901). 

47.  Goodyear  Rubber  Co.  v.  Scott  Co.,  96 
Ala.  439,  11  So.  370   (1892). 

48.  5  Chamberlayne,  Evidence,  §§  3790, 
3731. 

48.  Wagner  t.  State,  110  Md.  659,  ST  Atl. 
407  (1913). 

60*  o  Chamberlayne,  Evidence,  §§  3732^ 
3740. 

61.  Com.  V.  Phoenix  Hotel  Co.,  167  Ky.  180. 
I62S.  W.  823  (1914).      . 

68.  Ford  v.  State,  29  Ind.  541,  96  Am.  Dec. 
658  (1868). 

63.  Godaden  v.  Woddwanl,  108  N.  Y.  242, 
8  N.  E.  653  (1886). 

S4./  Lobman  vJ  People,.  1  N;  Y.  379,  49  Akn. 


Dec.  340    (1848).     Contra:     Waters  v.  West 

Chicago  St  R.  Co.,  101  HI.  App.  266  (11M)2). 

66.  La  Bourgogne,  104  Fed.  823   (1 900). 

66.  Neally  v.  Ambrose.  21  Pick.  185  ( 1838). 

67.  Ballman  v.  Fogin,  200  U.  8.  186,  50  L. 
ed.  438,  26  8.  Ct  212  (1906). 

68.  People  v.  Priori,  164  N.  Y.  469,  58  N. 
E.  668  (1900). 

69.  Bolen  v.  People,  184  111.  338,  66  N.  E. 
408  (1900). 

60.  Moser,  fn  re,  138  Mich.  302,  101  N.  W. 
688,  11  Detroit  Leg.  693  (1904). 

61.  Evans  v.  OTonnor,  174  Mass.  287,  54 
N.  E.  557,  76  Am.  St.  Rep.  816  (1899). 

68.  People  v.  RoRenneimer.  209  N.  Y.  115, 
102  N.  E.  530.  46  L.  R.  A.  (N.  S.)  977  (1913). 
When  the  defendant  takes  the  stand  the  state 
may  cross-extomine  him  and  also  comment  on 
his  failure  to  deny'  or  e.'cplain  damagincr  eri- 
denoe  against  hfm.    State  ▼.  Larkin,  260  Mo. 
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law  as  where  prosecution  for  the  crime  is  barred  by  limitations  ®^  or  by  statutes 
granting  immunity  to  witnesses  from  criminal  prosecution  for  any  matter  to 
which  their  testimony  may  relate.*^-  The  repeal  of  such  an  immunity  statute 
does  not  deprive  him  of  the  immunity  it  afforded.^^ 

218,  257  S.  W.  600,  46  L.  K.  A.   (N.  S.)   13  64.  People  v.   Court  of  General   Sessions, 

(1913).  170  X.  Y.  594,  72  N.  E.  1148   (1904). 

63.  Manchester  &  L.  R.  R.  v.  Concord  R.  R.,  60.  Cameron  v.  U.  S.,  231  U.  S.  710,  34  S. 

66  N.  H.  100^  20  Atl.  383,  49  Am.  St.  R«p.  Ct.  244,  58  L.  ed.  448  (1014). 
582,  9  L.  R.  A.  689  (1889). 
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CHAPTER  LXVn. 

■  ' 

IMPEACHMENT  OF  WITNESSES. 


* , 


Impeachment  of  witnesses j  upplication  of  tROxiti^  '*  faUo  in  uno  falsus  in 
omnibus,*'  1180. 

right  to  impeach,  1181. 
one's  own  witness,  1182. 
opponent's  witness;  character,  1183. 
bias  or  interest,  1184. 
contradictory  statements,  1185. 

§  1180.  Application  of  Hazim/^Fabns  in  Uno,  Falsns  in  Omnibus.''^ — The 

maxim  ''  falsus  in  uno,  falsns  in  omnibus  '*  is  frequently  called  to  the  attention 
of  juries,  as  bearing  upon  the  weight  which  is  to  be  given  to  the  testimony  of  a 
witness  who  has  testified  falsely  in  one  or  more  particulars.*  In  some  cases 
it  is  said  that  where  such  a  situation  exists  the  testimony  should  be  rejected  as 
a  whole  and  instructions  to  this  effect  have  been  sustained.'  Such  a  doctrine, 
however,  is  not  favored,^  it  being  considered  that  the  maxim  is  to  be  applied 
by  the  jurv,^  or  by  the  judge  when  acting  without  a  jury^  according  to  the 
circumstances  of  the  case.  The  generally  accepted  view  is  that  the  mere  fact 
of  a  witness  having  sworn  falsely  in  one  respect  is  not  of  itself,  a  reason  for 
the  rejection  of  his  entire  testimony.  The  jury  may  reject  that  which  is  shown 
to  be  false  and  accept  the  remainder,  or  they  may  reject  it  all. 

§  1181.  Bight  to  ImpeachJ —  After  the  examination  of  a  witness  the  adver- 
sary of  the  party  calling  him  is  entitled  to  impeach  his  credit  for  the  purpose 
of  affecting  the  weight  of  his  testimony  with  the  jury.  This  may  be  done  either 
bv  the  testimony  of  other  witnesses  or  by  the  cross-examination  of  the  witness 
himself,  the  object  being  to  show  that  his  testimony  is,  either  in  part  or  in 
whole,  discredited. 

§  1182.  One's  Own  Witness.® —  It  is  stated  as  a  general  rule  that  a  party  will 
not  be  permitted  to  impeach  his  own  witness.^     The  courts  in  their  decisions 

1.  5  Chamberlayne,  Evidence,  §  3741.  6.  Galloway  y.  Com.,  5  Ky.  L.   Rep.  213 

2.  \^eicIe^  v.  VVeigel,  60  N.  J.  Eq.  322,  47    '  (1883). 

Atl.  183  (1900).  e.  Axiom  Min.  Co.  v.  White,  10  S.  D.  198, 

8.  Crabtree  v   Hagenbaugh,  25  111    233,  79  72  N.  W.  462  (1897). 

Am.  Dec.  324   (1861).  7.  5  Cliamlierlayne,  ETvidence,  §  3742. 

4-  Coggins  V    Chicago  &  A.  R.  Co.,  18  111.  8.  5    Chamberlajne.    Evidence,    §§    3743- 

App.   620    (1886);    McCrary   v.   Crandall,    1  3745. 

Iowa   117    (1855);    Higbee  v.  McMullan,   18  9.  Barker  v.  Citizens*  Mut.  Fire  Ins.  Co., 

Kan.  133.  136   Mich.    626,   99   X    W.   866    (1904).    A 
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to  this  effect,  >«rith.a  ^lighjt  difference  m  .their  .im^ux^er  of .  a^ti^g  t^^^  rea3Qu,  du,. 
Bubstance  all  base  their  conclusion  upon  the  idea  that  tb^  Qnie  who  presseuts  a, 
witness  to  the  court  in  support  of  his  case  represents  him  as  worthy  of  belief 
and  will  not  subsequently  be  permitted  to  impeacfr  hiin^y  evidence  to  tfie  ^con- 


trary. 


lu 


Thus  a  party  may  not  put  in  evidence  for  the  purpose  of  impeachment 
that  a  vvitness  has  made  contradictory  statements  ^^  or  is  influenced  bv  biks  ^^ 
except  to  refresh  his  recollection  ^^  or  in  some  j'urisdictions  in  case  of  sur-^ 
prise  "  or  in  case  of  a  witness  whom  tlie  party  is  obliged  to  call.^^  The  party 
may  produce  other  witnesses  whose  testimony  on  material  facts  is  contradictory 
to  that  of  his  witness.  ^^  '• 

r 

§  1183.  0pponwt*8  Witness;  Character.^^— ;- Xjt  is  th^ .a^ne^ral  rule,  that  a. wit- 
ness  may  be  impeached  only  by  evidence  of  bad  character  for  veracity  ^^  and 
not  of  general  bad  character  ^®  and  evidence  of  particular  facts  is  not  admis; 
sible*''"  except  in  cross-examination.*^  Evidence  will  be  received  of  a  prior 
conviction  for  a  crime  **''  although  the  witness  has  been  pardoned  *^  or  a  new 
trial  ordered.*^     The  character  evidence  should  be  of  a  time 'near  the  trial  *^ 


proaecuting  attorney  may  not  impeach  his 
own  witness  Uy  stating  in  the  presence, oi.  the 
jury  that  he  told  a  different  story  on  the 
stand  from  what  he  had  told  previously. 
Mere  failure  to  testify  doet*  not  give  the  right 
to  impeach  anywav  and  he  cannot  he  iqi- 
peached  in  this  way.  Andrews  v.  State,  64 
Tex.  Crim.  Rep.  2,  141  S.  \V.  220,  42  L..R.  fi. 
(N.  S.)   747   (1911). 

10.  People  V.   Skeehan,"49   Barb.    (N.  \,} 
217,  219  (186-7),  per  Leonard,  P.  J. 

11.  Appeal  of  Carpenter,  74  Conn.  431,  51 
Atl.  126  (1902). 

12.  Fairlv  v.  Fairly,  38  Miss.  280  (1859)  j 
Jn  re  MelWs  Estate,  56  Hun  (N.  Y.)  555, 
9  N.  Y.  Suppl.  929   (1890). 

18.  People  V.  Sherman,  133  N.  Y.  349i  31 
N.  E.  107   (1892). 

14.  People  y.  Brooks,  131  N.  Y.  321,  325, 
30  N.  E.  189   (1892). 

15.  Illinois  —  Thompson  v.  Ovren,  174  IW 
229,  51  N.  E.  1046^  45  L. -R.  A.  682   (1898).     • 

16.  Ingersioll  v.  English,  66  N.  J,  L.  463^ 
49  Atl.  737    (1901). 

17.  5  Chamberlayne,  EvidoTice,  §§  3746- 
3751.  As  to  character  evidence,  see  artfc,  %§ 
1025  et  aeq.  '  < 

18.  F.  W.  Stoefc  &  Sons  v.  Dellapenna.  .217' 
Mass.  503  (1914).  It  seems  that  in  'i^fw 
York  evidence  of  either  general  bad  char- 
acter or  bad  character  for  veracity  is  adtnis-^ 
siWe.  But  see  Wright  v.  Rage,  B^Keyes  $«1. 
Carlson  v.  Winterman,  10  MiflC.  388*  Adamff 
V.  <^reenwich,  Jus.  Co.  70  N.  Y.  388.  j 

19.  State  V.  King,  88  Minn.  175,  92  N.  W, 
9«5  (1903).  Contra,  State  v.  Hanpt,  126 
Iowa  152,  101  N.  W.  7^9  (i9W).    What  mky 


be  aaked  Cn  oroB8-e7Eamiiia<tiob— ^eharalcter  of< 
witn^ss^  s^  ^o^»  Bender,  ed.)  Z%  X.  Y.  13  U 
140. 

Ckimblinir. —  A  witness  may  be  impeached 
by  showing  that  he  lived  in  fei  gambling  place 
and  asking  what  his  habits  are,  as  if  the  wit- 
ness had  been  engaged  in  any  occupation 
which  would  tend  to  impair  his  credibility  the 
jury  is  entitled  to  that  information.  State  v. 
Fong  Loon,  29  Idaho  248,  158  Pac.  233.  L. 
K:  A.  1916  F  tl^8   (1916). 

20.  Stock  &  Sons  v.  Dellapenna,  217  Mass. 
503,  105  N.  E.  378  (19l4).  * 

21.  SUte  V.  Chingin,  105  Iowa  169,  74^  N. 
\\.  946   (1^98). 

22.  People  y.  Cascone,  185  X.  Y.  317,  78 
N*.  E.  287  lJ906).  A  witness  may  be  im- 
peached by  being  asked  whether  he  has  not 
been  convicted  of  larceny  and  later  paroled. 
Ignited  Railways  v.  Phillips,  129  Md.  328,  99 
Atl.  35.5,  L.  R.  A.  1917  C  3W    |l*91"5). 

23.  Curtis  v.  Cochran,  50  X.  H.  242  (1870); 
The  disqualiBcation  of  a  witness  as  he  had 
been  convicted  of  perjury  may  be  removed  by 
the  production  of  .a  pardon  properly  con- 
nected with  the  crime,  but  the  coiivictioi;!  njay 
be  put  in  evidence  just  the  same.  Rittenberg 
V.  Smith,  214  -^lass.  343,  101  X.  E.  989,  47 
L.  R.  A.  (X:  S.)  215  (1913). 

24.  ^tate  y  Duplechain,  5^  La.  Ann.  4<^8, 
26  So."l000*(1890).  . 

85.  Miller  v.  Assured's  *  Xat.  M.  t.  I.  Co.» 
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and  of  the  place  where  his  reputation  fairly  existed  and  need  not  be  confined 
to  his  present  residence.^ 

§  1184.  [Opponent's  Witneti] ;  Bias  or  Int^reit.^^ —  The  bias,'®  or  interest  ^ 
of  a  witness  is  always  recognized  as  proper,  to  be  considered  by  the  jury  as 
bearing  upon  the  credit  to  be  accorded  to  his  testimony.  When  the  credit  of 
the  witness  has  been  thus  attacked  his  attitude  may  be  explained'**"  and  his 
position  in  the  case  as  being  interested  in  its  outcome  ^^  pecuniarily  or  through 
relationship  ^*  or  friendship  with  a  part;\'  may  always  be  shown.  The  fact 
that  he  has  been  or  is  to  be  paid  for  his  testimony  ^^  as  in  case  of  detectives  ** 
or  that  he  is  the  complaining  wituess  ^^  or  an  accomplice  ^'*  may  always  be 
shown. 

§  1185.  [Opponent's  Witness] ;  Contradictory  Statements.^^ —  A  frequent  mode 
of  impeaching  the  credit  of  a  witness  is  by  evidence  showing,  that  at  some 
other  time  or  times,  he  has  made  statements  inconsistent  with,  or  contradictory 
to,  his  present  testimony.^*  This  may  be  done  in  cross-examination  •**•  when 
the  statement  is  as  to  a  material  point  in  the  case.^^  A  proper  foundation  for 
this  contradiction  should  be  laid  by  calling  the  attention  of  the  witness  to  the 
alleged  contradictory  statements  and  asking  him  whether  he  has  made  them  *^ 
and  he  should  then  be  given  a  right  to  explain  them."'*  If  the  statement  was 
not  as  to  a  material  fact  his  statement  is  conclusive  and  cannot  be  contra- 
dicted.''^    That  the  witness  denies  that  he  remembers  making  the  statement 


184  111.  App.  271,  affirmed  264  111.  380,  106 
X.  £.  203  (1914). 

96.  Lake  Lighting  Co.  v.  Lewis,  29  Ind. 
App.  164,  64  X.  K.  35   ( 1902 ) . 

97.  5  Chamber  lay  ne,  Evidence,  §§  3752- 
3754. 

98.  Ross  V.  Reynolds,  112  Me.  223,  91  Atl. 
952   (1914). 

99.  Nesbit  v.  Crosby,  74  Conn.  554,  51  Atl. 
550  (1902). 

30.  People  v.  Zigouras,  163  X.  Y.  250,  57 
X.  £.  .465  (1900).  An  imputation  of  bias 
against  a  witness  may  always  be  rebutted  so 
where  a  witness  is  asked*  whether  he  has  a 
suit  pending*  against  the  city  and  he  replies 
that  he  did  have  he  may  be  further  asked 
whether  he  has  not  settled  his  claim  to  show 
that  he  has  no  present  interest  in  the  matter. 
Louisville  v.  Hecheman,  161  Ky.  523,  171  S. 
W.  165.  L.  R.  A.  1915  C  747   (1914). 

Sl.  Purdee  v.  State,  118  Ga.  798,  45  S.  E. 
606  (1903). 

S9.  Stote  ▼.  Lortz,  186  Mo.  122,  86  X.  W.' 
906  (1905). 

33.  Southern  Ry.  Co.  ▼.  Crowder,  130  Ala. 
256,. 30  So.  592  (1901). 


34.  State  v.  Shew,  8  Kan.  App.  679,  57  Pac. 
137   (1899). 

35.  People  v.  Bennett,  107  Mich.  430,  65 
X.  W.  280   (1895). 

36.  People  v.  Becker,  210  X.  Y.  274,  104 
X.  E.  396  (1914)  (holding  thAt  may  com- 
pel production  of  immunity'  agreement  when 
in  writing).  A  perjurer  is  not  an  accom- 
plice of  one  accused  of  subornation  of  perjury 
within  the  rule  that  the  evidence  of  an  accom- 
plice should  be  received  with  caution.  The 
crime  of  perjury  committed  was  a  separate 
and  distinct  offense  from  that  of  subornation 
of  perjury.  State  v.  Richardson,  248  Mo. 
563.  154  S.  W.  736,  44  L.  R.  A.  (X.  S.)  307 
(1913). 

37.  5  Chamb«rlayne,  Evidence,  §  3755.  . 

38.  Cotton  V.  Boston  Klavated  Ry..  191 
Mass.  103,  77  X.  E.  698  (1906). 

39.  Hoye  v.  Chicago  M.  &  St.  P.  Ry.  Co., 
46  Minn.  269,  48  X.  W.  1117    (1891). 

40.  Commonwealth  v.  Xelson,  180  Mass.  83, 
61  X.  E.  802  ( 1901 ) . 

41.  Davison  v.  Cruse.  47  Xeb.  829.  66  X. 
W.  823  (1896). 

iSL  State  v.  Reed,  62  Me.  1^,  146  (1874). 
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has  the  same  effect  as  though  he  denied  making  it.^^  Proof  that  a  prior  con- 
tradictory statement  has  been  made  does  not  render  the  statement  evidence  of 
the  facts  assertv'd.**  Where  the  contradictory  statement  has  been  shown  it 
seems  the  better  view  that  other  prior  statements  may  be  proved  consistent 
with  his  present  testimony.*^ 


43.  Alger  v.  Caatle,  61  Vt.  53,  17  Atl.  727 
( 1888 ) . 

44.  Grc^g  Township  v.  Jamison,  55  Pa.  468 
(1867). 

45.  Jensen  v.  My^higan  Cent.  R.  Co.,  102 
Mich.  176,  60  N.  VV.  57  (18JI4).  Contradic- 
toTY  BtatementB  made  by  the  witness  before 
trial  can  have  no  legal  tendency  to  estab- 
lish the  truth  of  their  subject-matter.  South- 
em  K.  Co.  V.  Gray,  241  U.  S  333,  36  S.  Ct. 
Rep.  558  (1916).    Evidence  in  a  prosecution 


for  perjury  is  insufficient  that  the  defendant 
made  contradictory  statements  although  evi- 
dence of  such  statements  is  admissible  and 
can  be  explained  by  showing  that  they  were 
made  under  .duress.  People  v.  McClintic,  193 
Mich.  589,  160  N.  W.  4ffl,  L.  R.  A.  1917  C  52 
(1916). 

46.  Burnett  v.  Wilmington  N.  &  N  Ry.  Co.^ 
120  N.  C.  517,  26  S.  £.  819  (1897).  See 
Rogers  v.  State,  88  Ark.  451,  115  S.  W.  166, 
41  L.  R.  A.  (N.  S.)  857  (1908). 
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judSciftl  notice  of,  ZM. 
opinion  as  to,  768. 
account  books,  in,  984. 

ABOETXOV 

^  dying  declarations,  9<N). 

ABSXHCB 

judge,  from  courtroom,  76 

attorney  froni  court  as  contempt,  105. 

from  locality,  pmsunnptioiL  of  continuance, 
422. 

husband,  of,  effect  on  presumption  of  legiti- 
macy, 448. 

seven  years,  of,  presumption  of  death,  461- 
461. 

agent,  of,  evidence  of  his  admissions,  641. 

witness,  of,  as  ground  for  continuance,  281 

witness,  of,  former  cTidenee,  620,  624. 

record,  of,  as  negative  fact,  667. 

business  difficulties,  of,  opinion  as  to,  717. 

marriage,  of,  shown  l^  reputation,  984 

AB8EVT  XINBSDVBSS 
opinion  as  to,  701. 

AB8T&ACT  OF  TITLB 
date  of,  presumed  correct,  426. 
-admissions  in,  663. 

ABirex 

upon  eross  examination,  296. 
court,  of,  as  contempt,  100. 
discretion,  of,  75. 

ACAj)S]rr 

presumption  of  knowledge  of  by-laws  of,  477. 

ACCESS 

on  question  of  legitimacy,  447. 

ACCCDXHT8 
railroad,  cause  of,  expert  evidence  as  to»  814. 

ACCOKPLICS 

testimony  of,  1184.      * 

ACCOTTKT  Boon 

See  also.  Shop  Books. 
Admissions  by,  547,  552,  . 
entries  in  course  of  busineBs,  923*,  . 
government  officials,  of,  1082.. 
parol  evidence  of,  152. 


ACCOfTHTS 

See  also,  Shop  Booca. 
books  as  evidence,  977-995. 
failure  to  object  to,  563. 
statement  of,  oral  evidence  to  sliow,  112i. 

ACCOVHT  8TATXB 

admissions  in,  548. 

ACCITBACT 
proof  of  other  acts  to  show,  1024. 

ACCUSATIOr 

ti avail  in,  968. 

AOCVSXI) 

See  also,  CniMiifAL  Law. 

privilege  against  self-incrimination,  697-601. 

See  aleo,  C!onfessioii8. 

ACXHOWLEDOKXHT 

deed,    impeachment    of,   by    parol    evidence^ 
1120  n. 

AcainxscEircE 

pedigree  statements,  in,  938. 
silence  as  proof  of ,  566-571 

ACTI0H8  nr  BEK 

hnrden  of  proof,  399. 

ADSaVATE  XHOWLEDOE 

r 

See  also,  Subjective  Relevangt. 
character,  witness  of,  1038 
declarations  as  to  public  matttfs,  891. 
opinions  for,  682. 
opinions  of  value,  753. 
shop  book  rule,  979.  ' 
skilled  witnesses,  370. 
adjournment 

See   OONTIZfUANCE. 

ADJOirRmEVTS 

province  of  court,  77. 

to  avoid  publicity,  84 

for  judge  to  examine  law,  333. 

to  meet  unanticipated  testimony,  281. 

trial,  of,  to  prevent  surprise,  276. 

ABmasTBATioir 

SVBSTAHTIVE  EIGHTS 
principles  of  administration.  147 
protection  of  substantive  rights,  148. 
right  to  prore  one's  case,  149. 
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Adiniiiiitratioii  —  eonfd. 
right  to  use  secondary  evidence,  150. 
documents,  151. 
negotiable  instruments,  151. 
public  records,  151. 
deeds,  151. 
bills  of  sale,  151. 
contracts,  151. 
wills,  151 

probative  documents,  152. 
letters  ab  contritAs,  M2.  ' 
means  of  eoiamunieation,  153. 
interpreters,  154.         . 
deaf  mutes,  etc.,  155. 
BCO|l»  of  right,  156i  .;    i      ; 

evidence  in  chief  or  in  rebuttal,  156. 
limited  to  probf'^of 'res  gestae,' 157. 
order  of  stages,  158. 

right  to  open  eg)d,clo6e^  159. 
plaintiff  has  right,  159.' 
plaintiff  as  actor,  100. 
defendant  a&y^ct^^  -^^hi 
code  and  common  law  pleadings,  admis- 
sions. 162  '   * 
proceedings  in''rtm^'166. 
variations  in  order  of  evidence, -164. 
.evidence  in  chief,  165. 
opening  of  case  for.  limjbt^  purpose,  165. 
the  minimum    of   administrative    indul- 
gence, 1^6?  '  '      •'      */ 
the  higher  interests  of  the-  lurthcorance  of 

justice,  165 
the  maximum  of  concession,  165. 
reason  required,  1^5.     ' 
actor,  166. 
nonactor,  167. 
order  of  topics^  168. 
bearing  not  apparent,'  ifo. 
conditional    relevancy;    bearing   apparMt^ 

169.  _  .      , 

right  to  test  adversary*!  eaie,  171. 
cross-examination,  172. 
rebuttal,  173 

testing  on  r^uttal,  173. 

scope  of  rebuttal,  173.  '  ' 

a  substantive  right  to.  reason,  173.' 

actor,  174. 

use  of  experts,  175. 

anticipatory  rebuttal,  176. 

non-actor,  177 

subsequent  rebuttaJL.JiTfi.  , 
right  to  nie  of  reason,  17d. 

should  prevent  jury  from  being  misled,  180 

guessing  not  permitted;  181.   ' 

striking  out  prejudiHal  evidehce,  182. 

irrespbnsiveness,  182 

withdrawal  of  jnty,  183. 

preventing  idrratipnaJ  verdkis,  184. 

actions  for  a  penalty,  184.^ 
directing  verdicts,  185/ 

relation  to  grant  of  new  trial,  186. 

relation'  io  motion  in  arrest  of  judgment.' 
187.  ..,....., 
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Administration  —  cont'd. 
directing  verdicts  —  canfd, 

a  matter  of  law,  18b. 

general  rules,  189. 

scintilla  of  evidence  not  sufficient,  190. 

.  p:^otion   equivalent  to  a  demurrer  to  evi- 
dence, 191. 

direction  against  the  actor,  192. 

directioh  in  favor  of  actor,  193. 

in  a  criminal  case,  193. 

time  for  making  motion,  194 

direction  on^euing,  J95«,   . 

party  moving  may  be  required  to  reat,  196. 

nominal  or  actual  ver£ll(n;8,  197. 

effect  of  waiver,  198. 

action  of  appellate  courts,  199. 

effect  of  rulingsw^Qn  evidfOKe,  200. 
judge  sitting  as  jury,  2P1. 
right  to  Judgment  -of  court  or  Jury,  202. 
performance  of  functi6iM  l^y  judge,  203. 
waiver,  204. 

general  right  to  jury  trial ;  witneaaat  not  ytf- 
'  mitted  to  reaumn^  206. 

a  strongly  entrenched  rights  206. 

federal  constitiition,  207. 

state  constitution,  208. 

•oope  of  common  •  law*  209» 

venue,  209. 

court  may  allow,  jury  trial,  2^9. 

judicial  powers  reserved,  210. 

the  power  of  the  cou^t,  210,  . 

the  right  of-^  appellate  .court,  210. 

statutpry  consignation;  criminal  cases,  211 

waivier  forbidden*  212.  . 

incidental  hearings,  213. 

special  proteed{ngfi,'2I4.  . 

statutory  proceedings,  2154 

in  what  courta  .|:ig)it  can,  be  .claimed,  216. 

who  may  claim  ri^iit,'2I7. 

the  power  of  the  legislature,  217. 

reasonable  limitations  permitted;  demand, 
218. 

when  one  party>  seasonably  clauna  a  jnxy 
trial,  218. 

minor  criminal  offenses,  219. 

payment  of  jury  fees,  220. 

restricted  appeals,  22l?  *' 

niireasonahle   limitatidfls  unconstftntiOBal, 
222. 
limitations  on  ri^ht  to  jury  trial,  222. 

waiver  and  estoppel,  223. 
right  to  confrontation; 8|^t 
waiver,  225. 

ADipnaxaATioir 

FmStTHEXAirCE  OF  JITSTIGB 

See  ala?,  Qqvks^a^b  Jubt. 
must  accord  equal  privileges,  657. 
furtherance  of  justice,  '226. 
completeness  demanded,  244. 
oral  fftatements:  proponent,  245. 
admissions  and ''confessions,  ft46, 
oral,  247. 


INDEX.  (References  are  to  Sections.) 


»51 


Admliiistntioii  —  ctmt'd, 
oral  statements  —  amfd, 
confessions,  248. 
independent  relevancy,  240. 
res  gest«  an  exception,  260. 
oral  statements  opponent,  251. 
probative  effect,  252. 
right  of  initiative,  253. 
fonper  evidence,  254. 
independent  relevancy,  255. 
rules  relating  to  incorporation  by  reference, 
255. 
documents;     proponent;     independent     rele- 
vancy, 256. 
judgment,  257. 
general  practice,  258. 
depositions,  250. 
admissions,  260. 
public  records,  261. 
deeds,  wills,  etc.,  261. 
executive,  262. 
legislative,  263. 
judicial,  264. 

irrelevancy,  if  separable,  rejected,  264. 
pleadings  at  law,  265. 
pleadings  in  chancery,  266. 
statutory  interrogatories,  267. 
judgments,  268. 
verdicts,  269. 
executions,  270. 
wills  and  probate  papers,  271. 
aduiinistratiou,  271. 
private  records,  272. 
opponent;  independent  relevancy,  273. 
incorporation  by  reference,  274. 
if  a  letter  is  introduced,  274. 
obligation  to  introduce  into  evidence  result- 
ing   from    demand    and    inspection, 
275 
primary  erldence  required,  827. 
grading  of  primary  evidence,  228. 
evidence  by  perception,  229. 
written  and  oral  evidence,  230. 
not  a  question  of  probative  force,  231. 
extent  of  administrative  action,  232. 
neoeasity  for  using  secondary  evidence,  233. 
grounds  of  necessity;    witnesses   or  docu- 
ments, 234 
difficulty  of  proof,  subject-matter,  234. 
degrees  of  secondary  evidence,  235. 
how  objection  is  taken,  236. 
**  best  evidence  *'  as  a  rule  of  procedure,  237 
"best  evidence"  rule  at  the  present  time, 

238. 
present  scope  of  rule,  239. 
a  sole  survival.  240. 
hearsay,  242. 
a  vanishing  rule,  241. 
attesting  witnesses,  243. 
prevent  inrprise,  S76. 

new  trial  for  newly  discovered  evidence,  277. 
action  of  appellate  courts.  278. 
amendment  of  pleadings,  279. 


Admlalstratloii -— oofvf d . 

action  of  appellate  courts  —  oomfd, 

decisions  on  dilatory  pleas,  280.  ' 

testimony,  281. 

production  of  documents,  282. 

time  and  place  of  hearing,  288. 

surprise  must  be  prejudicial,  284. 
protection  against  unfair  treatment,  286. 

unfair  comment,  286. 
incidental  comment  permitted,  287. 
unreasonable  comment,  288. 
comments  on  law,  289. 

influence  of  spectators,  290. 

mis4|uoting  evidence,  291. 

reprimanding  counsel,  292. 

reprimanding  a  party  or  his  witneseea,  293. 

effect  of  waiver,  294. 
protect  witnesses  from  annoyance,  296. 

cross-examination,  296. 

a  reasonable  limitation,  297. 

intimidation,  297. 

innuendo,  297. 
judge  may  interrogate  witneaaes,  298. 

in  order  to  elicit  material  facts,  299. 

range  of  injury,  300. 
judge  may  call  additional  witnesses,  301. 
judge    should    hold    balance    of    indulgence 
even,  302. 

use  of  incompetent  testimony,  302. 
judge  should  require  full  disclosure,  303. 
expedite  trials,  304. 
methods  employed,  304. 
judge  should  aim  to  give  certainty  to  lub- 

itantive  law,  305 
action  of  appellate  eourt;  judicial  function 
of  trial  judge;  substantive  law,  306. 
findings  of  fact,  307. 

facts  conditioning  admissibility,  308. 

competency  of  witnesses,  309. 
administrative  function  of  trial  judge,  310. 
executive  function  of  trial  judge,  311. 

all    intendments   made    in   favor   of   trial 
judge,  312. 

powers  of  an  appellate  court,  313. 

modification  of  action,  314. 

ADXIS8ZBILZTY 

public  documents  of,  1049. 

ADXZVX8Z&ATIVS  BOA&M 
judicial  knowledge  of,  342 < 

ABKIHISTJUTO&S 

admissions  by,  537. 
final  settlement  of,  proof  of,  1065. 
proof  of  appointment  of,  271,  1066. 
proof  of  deed  executed  by,  1101 

See  also,  Pbobatr  Convrs. 

ADKIBAITY  COTTtn 

judicial  know  led  ce  of  law.  324. 
judirinl  knowledge  of  seal  of,  344. 
jury  trial  in,  207,  216. 
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Admiralty  Courts  —  ^oiOfd  ^.j.; 

presumptioB  from  f^lure  to  call  witnisaMB, 

435,  .  . 

prest^mption  from  spoliation  of  property,  439. 

ADIOSSIBU  EYIDEUCE 

defined,  10.    " 

ADMISSIONS 

Jndieia!  . 

admissions  defined,  499. 
probative  force,  600. 
formal   judicial   admissions,.  50L 
canons  of  constrnction,  501. 
levamen  probationis,  '501. 
.control  of  court,  SOL     , 
limitations  upon  effect^  501. 
form  of  admissions.  502. 

pleadings;  in  same  case,  503. 
constituting  the  isBue^  504. 
deliberative  facts,  506. 
use  as  admissions,  506. ' 
administrative  details,  506. 
in  other  cases.;  forjyiation  of  issue,  507. 
use  as  admissions,  SOS* 
conditions  of  .admissibilit.v,  508. 
civil  and  criminal  cases,  508. 
code  pleading,  509. 
law  and  equity,  510. 
equity  pleadings;   answer,  511. 
bill,  511. 

state  and  federal  courts,  512. 
superseded  or  abandoned;  evidence  re- 
jected, 513. 
verification  by  oath,  etc.,  513. 
minor  details,  513. 
evidence  admitted,  513. 
stipulations,  514. 
informal  judicial  admissions,  515. 
probative  force,  615. 
adoption  by  party;  oral  evidence,  515. 
written  statements,  515. 
depositions,  515. 

form   of  admissions;    oral;  .testimony  by 
party,  516, 
criminal  cases,  516. 
committing  maj^%ii>rat^6,  liiferior  courts, 

etc ,  616. 
conditions  of  admissibility,  516. 
civil' anrf  cfiminal  eaflefi,*  6111^.  • ' 
minor  details,  516. 
how  testimony  may  be  proved,  516. 
explanation  'pehhUiM,  :M6y. 
writings,  517. 
affidavits,  518. 
criminal  cases.  618. 
invalid  affidavits,  518, 
depositions,  520. 

answers  to  interrogatories,  619. 
invalid  depo^loife,  bftO^.   '      ' 
judicial  admissions:  by  whom  made,  521. 
attorneys, '622. 
matters  of  procedure,  522. 


Admiiiioni  —  cont'd. 
judicial  —  cont'd, 

acts  in  pais,  522. 
responsibility  for  claims,  522. 
responsibility  for  concessions,  522. 
substratum  of  fact,  622. 
probative  force,  523. 
other  cases,  623..  ^ 
formal  judicial  admissions  conclusive,  524. 
informal     judicial,  admissions     constitute 
prima  facie  case,  525. 
eztra-jndioial 

e.xtra -judicial  admissions;  definition,  526. 
confession  distinguished,  583. 
declarations    against    interest    distinguished, 

882. 
effect  of  withdrawn  plea  of  guilty,  625-a. 
hearsay  as,  879. 
effect  on   presumption  of  death  after  seven 

years,  455. 
evidence  (ff,  may  be  discussed  by  judge,  287. 
use  a  general  one,  527. 
criminal  cases,  527. 
time  of  making,  527. 
minor  details.  627. 
conditions  of  admissibilitv ;   statement  must 
hi*  one  of  fact,  628. 
psychological  facts,  528. 
matter  of  law,  528. 
statement  must  be  voluntary,  529. 

criminal   cases,   520. 
statement  must  be  certain,  630. 
statement  must   be   complete,   246-247,  260, 
531,  544 
written  declarations,  531. 
statements  on  other  occasions,  631. 
criminal  cases,  531. 

self-serving  acts,  appearaifces,  etc.,  531. 
self-serving  statements,  531. 
irrelevancy,  531 
weight  and  credibility,  531. 
statement  must  be  relevant,  532. 
remoteness,  532 
criminal  cases,  532. 

conditions    of    probative    relevancy;    ade- 
quate knowledge,  532. 
infants,  feeble-minded,  etc.,  532. 
deliberative     facts;     contradictory     state- 
ments, 532. 
extra-judicial   admissions;    by  whom   made; 
parties,  533. 
parties  to  the  record,  534. 

criminal  cases,  534 
co-parties;    declarant   affected    as    if    sole 
party,  536 
necessary  prejudice.  635. 
co-party  not  affected,  536. 
exceptions  to  rule,  536. 
negotiable  instruments,  536. 
self-serving  statements,  536. 
-   joint  owpership,  63^ 
the  declarant  .must  be  a  party,  536. 
rights  of  eoparty,  $36. 
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Adinissioas  —  eWifA '  * 
extra-judicial  —  cont'd. 
joint  offenses,  536. 
joint  liabilitr,  d3tf.    •  * 
nominal  parties,  6^7. 
principal  and  agentj  537. 
persons  actingr  in  *  a  'fiduciary  capacity, 
637. 
persons  beneficially  interested,  M8. 

mental  states,  538. 
'  'corroboration  and  impeachment,  638. 
res  gestae,  538. 

persons  acting  in  fiduciary  capacity,  538. 
test  of  beneficial  interest,  538. 
admissions  by  privies,  589. 
claim,  5^9.  >        •     , 

disclaimer,  539. 
mental  state,  539. 
evidence  primiwry^  639. 
independent   relevancy;    admissions   dia- 

tinguisbed,  539. 
mental  conditi^B*  639. 
injured  person  in  a  criminal  proceeding;^ 
539 
admissions  by  agents,  940. 

specific  authority  must  be  shown,  540. 
statement    must    be    within    scope    of 

agency,  540. 
proof  of  agency  by  declarations  of  agent, 

540. 
the  statements  of  a  special  agent,  640. 
general  and  special  agency,  540. 
in  ca^e  of  a  geivsral  agency,  -640. 
opinion  excluded,  540. 
the  statements  of  both  general  and  spe- 
cial agents,  540 
agency  must  be  affirmatively  shown,  540 
evidence  is  primary,  641. 
res  gestae  in  this  connection,  542. 
admissions  by  conduct,  542. 
narrative  excluded,  542. 
admissions   may   be   in   narrative   form, 

542 
spontaneity  required,  542. 
independent  relevancy  distingnlshed,  543. 
probative    or    constituent    acts    of    an 

agent,  543 
impeach  men  t,  inconsistency,  etc,  543. 
mental  state,  943. 

statem<'ntA  through  interpreter,  543. 
form  of  extrajudicial  admissions;  adoption, 
544 
memoranda  as,  1098  '^ 

in  offers  of  compromise,  S7.'(,  578 
in  res  gestae,  903. 
comploti'nesi*    will    be   required,    248,    247, 

2«0.  544 
evidence  ii»  primary,  644 
oral,  544 

criminal  cases,  544. 
references  to  another,  646 
•writing,  546 

book-entrilra,  647. 


Admissions  —  cont'd.  .  .    ^ 

form  of  extra-judicial — joon^d, 

admissions  of  non-owner  of  books*  647. 
loan  agencies,  railroads,  647. 
when  original  entries  need  not  ha  pro- 
duced, 547. 
effect  of  agency,  547. 
independent  rdlevaney,  647. 
banks,  647. 

partnership  books,  647. 
real  estate,  647. 
banks,  647. 

business  documents,  648. 
commercial  paper*  649. 
letters,  660. 
minor  details,  660. 
self-serving  statements  not  oompetent* 

550. 
completeness  required,  660. 
criminal  cases,  650. 
obituary  notices,  661. 
official  papers,  662. 
profeaaional  memoranda,  663. 
tax  lists,  664. 

temporary  or  ephemeral  iorms  of  writ- 
ing, 656^ 
transmission  by  teleplioac,  666. 
scope  of  extra-judicial  admissions,  667. 
evidence  of  death,  466. 
effect  of  on  proof  of  documents,  1100^. 
as  to  boatents  of  documents,  1123. 
'specific  as  eenfessions,  613. 
mental  conditions,  567.' 
mental  state,  667. 

criminal  cases;  facts  of -conduct,  667. 
physical  fffets,  667. 
contents  of  a  writing,  657. 
probative  force  of  extra-judicial  admissions* 
56« 
judicial  e  timates;  unfavorable,  658. 
question  for  the  jury.  638. 
criminal   cases.  558. 

declarant  may  explain,  supplement,  668. 
judicial  estimates;  favorable,  568. 
not  conclusive  in  the  absence  of  estoppel, 

558 
criminal  cases,  668. 
deceased  persons,  668. 
prima  facie  quality,  558. 
impeachment,  568*. 
criminal  cases,  668. 
See  Interest,  Declarations  Aoainst. 
by  condnot 

admissions  by  (*onduct:  inconsistent  conduct, 
559.' 
an  attempt  to  f«cape,  569. 
declining   to   flee,   Voluntary   return,   etc.* 

559. 
suppressing  prosecution,  669. 
bodilv  condition,  659 
order  of  acts,  659 
actor  alone  affected,  -569 
flight,  559.  ' 
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Admistions  —  cont'd. 
by  conduct  —  eonfd, 
explanation  received,  659. 
clear  relevancy  demanded,  559. 
mental  state,  559. 
conduct  consistent  with  adversary's  cUim, 

559. 
failure  to  advance  present  defense,  559. 
failure  to  allege  present  claim,  559 
efforts  at  settlement,  559. 
silence,  560. 

failure  to  object  to  written  statements,  561. 
party   must  be  under   a  definite  duty  to 

declare  the  truth,  561. 
obligation  of  good  faith,  561. 
effect  of  denials,  561. 
conditions   of   admissibility;    party    must 

understand  the  statement,  561. 
probative  force,  562. 
active  adoption,  562. 
effect  of  partial  answers,  562. 
inference  rebuttable,  562. 
scope  of  inference;  book  entries,  563. 
evidence  admitted,  563. 
letters,  563 

commercial  writings,  568. 
legal  documents,  563. 
criminal  cases,  563. 
independent  relevancy,  564^ 
falsehood,  565. 
silence  aS  proof  of  acquiescence,  566. 

inference  of  ae^iescence  rebuttable,  566. 
civil  cases,  566  ■ 

criminal  prosecution,  566. 
self*8er\'ing  statements,  566. 
conditions  of  admissibility,  567- 

statement   must   have   been   understood, 

568. 
understanding    assumed    from    hearing, 

568. 
all    attendant    subjective    facts    consid- 
ered, 568. 
attention,  568. 
all  attendant  objective  facts  considered, 

568. 
denial  must  be  natural,  569. 
declaration  must  imite  a  reply,  569. 
failure  to  deny  later,  569 
inducements  to  silence,  569. 
husband  and  wife,  569 
time   should  be  appropriate  for  denial, 

569. 
the  declarant  must  be  entitled  to  reply* 

569 
party  expected  to  speak,  569. 
silence  of  prudence,  569. 
effect  of  arrest,  569. 
duty  to  speak,  569. 
adequate  knowledge,  570. 
party  muBt  be  physically  and  mentally 
capable  of  reply,  571 
probative  force  and  effect,  572 
statements  and  other  facts,  578. 


ABXITTAVCIX 

court  room,  to,  79,  80. 

ADornoH 

admissions  made  by  another,  544. 

ADTTLTERT 

admissions  by  co-defendant,  536. 
presumption  of  legitimacy,  446-^450. 
proof  of  character  for  chastity,  1033. 
sufficiency  of  evidence  in  divorce  case,  410. 
testimony  of  husband  or  wife,  1155. 

ADirxts 

estimate  of  age  of.  7U(i. 

ADVEKSE  P088E88I0H 

presumption  of  lost  grant,  472. 

ABYICK 

counsel,  of,  as  defense  to  contempt,  101. 

AFFECnOH 

opinion  as  to,  711. 

AmBAVIT8 

admissions  iti,  518.      • 
admission  of,  1063 
hearsay,  as,  878. 

AFFILIATION 

See  Bastabdt. 

AFFntXATIYZ  DEFSVCB 

burden  of  proof  of,  criminal  cases,  401. 

AGS 

See  also,  Docuuents,  Ancient. 
ancient  documents,  of,  1103 
appearance  in  court  to  show,  1134. 
documents,  of,  opinion  as  to,  769. 
estimate  of,  736. 
evidence  of  one's  own,  940. 
infant,  of,  determined  by  inspection,  61. 
pedigree  declarations  as  to,  931,  940. 
presumption  of  capacity  for  crime,  463. 
proof  of,  by  admissions,  557. 
reputation  to  show,  934. 

AOENCT 

acquiescence  or  silence  of  agent.  566. 
admissions  by  agents,  537,  540-543. 
admissions  of  agent  bind  himself,  537. 
agreements,  best  evidence  rule,  1121. 
conclusion  of  witness  as  to,  805 
offer  of  compromise  by  agent,  576. 
parol  evidence  to  show,  1118. 
presumption  of  authority  of  agent,  469. 
proof  of,  540. 

proof  of.  by  unsworn  statement,  843 
deed  executed  by  agent,  proof  of,  1101 
spontaneous  statements  by  agents,  964,  976 
unsworn  statements  by  agentay.843. 
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AOBXID  STAnKBlTTS   OF  FACTS 

use  of,  47. 

lormer  evidence  aa  to»  6d9. 

AaRICinXTTES 

See  also,  Fabming. 
judicial  notice  of  facte  of,  3tf2. 
judicial  notice  of  seasons,  353  n. 
opinion  of  value  of  services,  757. 


judge,  of,  305. 

ALDERXSH 

judicial  knowledge  -  of ,  341. 
presumption  of  regnlarity  of  acts  of,  403. 
See  also,  Municipal  Cobpobatsons. 

ALE 
judicial  notice  of,  353. 

burden  of  evidence  as  to,  404. 

Axmnsx 

opinion  of,  722. 

See  also,  £xpi»ts. 

AUKAHACS 

judicial  notice  of  facts  of,  354. 
use  of,  to  discover  matters  of  judicial  no- 
tice, ^M.  .  . 

AITE&ATI0N8 

age  of  alterationftiin-doeaments,  760. 
^document,  in,  opinion  of,  -7ttO. 
documents,  of,  presumption  from,  44^. 
instrument,   of,   parol   evidence   rule,    1108- 

1120. 
.    public   record, .  of,   pa^-  ;evidence   to  show, 

1120  n. 
aubsequent,  of  writing,  parol  evidence  rule, 

1116. 

AKBASBADOBS 

exempt  from  subpoena,  1140. 

AXBK^tflTT 

document,  construction  of.  .IT. 
parol  evidence.^ rule  as  to,  1115. 
term  '*  expert/*  of,  tf76. 

AXENDMEHT 

pleadin)^,  of,  eiTect  on  admissions  in,  513. 
pleadings,  of,  warrants  stav  of  proceedings, 

270. 
public  acts,  of,  judicial  knowledge  of,  831. 


judicial  knowledge  of  granting  of,  336. 
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iudictal  notice  of,  358. 


AKOaVT  :l«nPAEY 

proof  by  tradition,  876. 

AUCZEHT  DOCXmiTTS  ' 

proof  of,  1102-1107. 

presumption '  of' deatft'<tf  attesiing  witnesaea, 
474.    . 
See  also,  Docojocnts,  Ancient;  Ancient 

Facts. 

AlBCmiT  FACTS 

t>resumption  of  regulajity  of,  400. 

proof  of,  656. 

proof  of,  by  seco^dk'rj  evidence,  234. 

AKCILLAKT  FACTS 
relevancy  of,  668 

AHGSE 
opinion  as  to,  7ll. 

AiniCAIS 

bloodhounds  tracking  criminal,  707. 
character  of,  )04i;,  1046v  - 
conduct  of,  604. 
diseases  of,  opinions,  722. 
estimate  of  age  of,.  736. 
estimate  of  speed  of,  740. 
evidence  of  appf9faiice:olt{602. 
habits  of,  skilled  witness  as  to,  389. 
identification  of,  606. 
judicial  notice  of,  358,  362. 
mental  states  Ql»\71i... 
opinions  as  to,  718. 
opinion  of  cause  of  act  of,  730. 
opinion  as  to  change' bfni&ue,  740. 
opinion  of  identification,  605. 
other  acts  to  show  knowledge,  1012. 
pedigree  of,  030.       *  * 
production  in  court,  1133. 
transportation  of,  opinion  as  to,  732. 
use  of,  account  'tiooks  'th  'lifc^w,  000. 

AHHOTAKCB 

protection  of  witnesses  from,  205. 
unsworn  statements  to  show,  847.  ■ 

A9HT7LX97T 
judgment,  of,  sufficiency  of  evidence,  411. 

AK8WEH8 

admissions  by.  50.3-506.  511 
burden  of  proof  on  plea  in,  398. 
interrogatories,  to,  admissions  by,  510. 
special  interrogatol4aa,ifeo,  52. 

ANTE-NTJPTIAL  COKTBAOT 

sufficiency  of  evidence  for  specific  perform- 
ance of,  4tl. 

right  of,  from  Jaoy  deciaaoo,' 22L 
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AlMSABAlKSB 

accascd,  of,  as  innocent,  681. 

failure  to  appear^  preaumption  as  to,  436. 

opinions  as  to»  093. 

APPSLLATX  COVETS 

action  of,  75,  86,  133,  134-145,  154,  190,  199, 
200,  278-284,  306-314,  343,  687, 
755,  1132. 

AVPSirBIX 

etate  document,  to,  1057. 

AFPLAirSE 
prevention  of,  in  court  room,  290. 

APPLIAHCS3 
railroad,  expert  evidence  as  to,  814. 

APPLICATIOH 

for  jury  trial,  218. 

insurance  policy,  for,  admissions  in,  548. 

insurance  policies,  for,  proof  of,  1099. 

APPOXKTMS^ 

administrator,  of,  proof  of,,  271,  1065. 
intea'preters,  of,  154. 
judicial  knowledge  of,  334. 

Appeaibau 

admission  of,  1082. 
estate,  of,  proof  of,  1065. 

APPKAIIXft 

opinion  of  value  by,  753. 

APTITIFBS8 
presumption  of  continuance  of,  421. 

AEBIT&ATIOK 

admissions  on,  529. 

ABCHITSCT8 

experts,  as,  716,  811. 
opirion  by,  716. 

ABEA 

■ 

opinion  as  to,  740. 

AEOmaKT 

matters  of,  53. 

by  witnesses,  53. 

judi^e  not  reqr*red  to  listen  to,  116. 

restricting  length  of,  304. 

withdrawal  of  jury  during,  183. 


opinion  of  officers  of,  728. 
records  of,  admission  of,  1082. 

AKEBST 

effect  of,  on  acquiescence  by  silence,  569. 
witnesses,  of,  as  colitempt  of  court,  109. 
effect  of,  OB  coniMtk«,  MS. 


ABSW 

character  evidence  in,  1033. 
other  offenses  as  res  gestae,  889. 
sufficiency  of  evidence  to  show,  in  civil 
410. 


ABT 


evidence  as,  22. 


AET8 

judicial  notice  of,  358. 
mechanic,  judicial  notice  of,  356, 
state  of,  skilled  witness^  383. 

ASSAVLZ 

character  evidence  in,  1^190,  1033. 

dying  declarations,  000. 

on  officer  serving  process  as  contempt^  108. 

other  offenses,  proof  di,  839. 

res  gestae  in,  839. 

AiiMT 

unsworn  statements  to  show,  847. 

f        AMtHiiidnrT 

best  evidence  rule,  1121. 

damages,  of,  jury  trial  in,  216. 

property  for  tai^es,  of,  i^id^cial  knowladge  as 

to,  335.'^ 
taxes  of,  regularity  of,  493. 

A88B88MEVT  EOIX 

record  of,  1083. 


opinion  of  value,  753. 

presumption  of  regularity  of  acts  of,  493. 

records  of,  1083. 

AflSIOirXSVTS 

copies  of  foreign  records,  1090. 

parol  evidence  to  show   nature  of  traniae- 

tion,  lli8n. 
parol  evidence  rule,  1108. 
proof  of,  1099. 


ASSIZE 


trial  by,  120. 


ASS0CIATI0H8 

unincorporated,  contempt  of  court  by,  103. 
records  of  secret  societies,  1096. 

ASSVIKPTIOHS 

See  also,  pREsrifPTi058. 
procedure,  of,  444. 

assvmptzoh' 

facts,  of,  by  judge,  126. 


witness,  as,  1148,  1163. 
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MTtMVMKMT 

atteDdance  of  witneMes,  for,  1141. 
record  to  show,  1082. 

ATTACKS 

on  court  officers  as  contempt  of  court,  106. 
See  also,  Assault. 

ATTENDANCE 

witnesses,  compelled  by  court,  103. 
preventing  attendance  of,  as  contempt,  199. 

ATTENDANTS 

court,  contempt  of  court  by,  103. 

ATTOKNSY-GBHSKAX 

judicial  notice  of,  343. 

ATTEST^TZOjr 

judicial  records,  of,  1074. 
See  also,  Authe.nticatio.n  ;  Documentabt 

ATTESTING  WITNESSES 

proof  of  docKonieat  by«  4100.  ' 
as  a  best  evidence  rule,  243. 

See  also.  Witnesses. 

ATT0HNET8 

See  also.  Power  of  Attobwet. 
action  of  judge  in  reprimanding,  292. 
admisHion  by, .5^1,.. 522.    - 
aiding  violation  of  order  for  separation  of 

witnesses,  93. 
comment  upon  e\':ideQce,  by,  997. 
consultation  with  witness,  87. 
contempt  of  court,  101,  102,  105. 
insulting  witnesses,  205. 
judicial  notice  of,  343 
offensive  treatment  of  witnesses  upon  cross 

examination,  296. 
misquotation  of  evidence  by,  291. 
mistake  of,  corrected  by  judge,  131. 
obstructing  justice,  104. 
opinion  of  val\ie  of  ser\*ices  of,  759. 
presumption  of  knowledge  of  law,  477. 
presumption  of  regularity  of  acts  of,  493. 
privileged  tH>mmunication  to,   1160-1164. 
restricting  length  of  argument  of,  304. 
restricting  number  of,  304. 
stipulations  as  admissions,  514. 
subject  to  order  of  court,  102,  106. 
suggestions  by  judge  to,  299  n. 
sufficiency  of  evidence  in  disbarment  of,  410. 
testimony  of  law  in  foreign  state,  386. 
witnesses,  as,  1154. 

AXrCTIONEEK 
opinion  of  value  by,  753. 

ATTCnONS 
liasis  for  opinion  of  value,  763. 


ADTHXNTZeATION 

certificate  of  death,  of,  455. 

copies  of  judicial  records,  1059,  1066-1079. 

copy  of  records,  1085. 

map,  of,  1082. 

ordinances,  of,  1056 

private  documents,  of,  1099. 

proof  of  documents,  1 123. 

public  documents,  1053,  1054. 

records  of  private  corporations,  1092. 

AVTOXOBJLES 

estimate  of  speed  of,  740. 

AVTOPffY 

expert  evidence  as  to,  727. 

AUTHOEITT 

agent, -o^  presumption  of,  .469.     • 
agent,  of,  to  make  admissions,  540. 
burden  of  evidence  of  want  of,  406. 
signing  of  instrument,  parol'- evidence  nile^ 
1119. 

AVOIDANCE 

danger,  of,  presumption  of,  424. 

AWAED8 

best  evidence  rule,  1121. 

B 

BAD  FAITH 

other  acts  to  show,  1014. 

unsworn  statements  to  show,  847,  852. 

BAIUCENT 
proof  of,  by  unsworn  statement,  843. 

BALLOTS 
best  evidence  rule,  1121. 

BANS  BOOKS 

admissions  in,  547 

BANBIKG 

admissions  in  bookR  of,  547. 
judicial  notice  of,  362. 
laws  judicially  known,  326. 

BANK-NOTES 

identification  of,  466,  697. 

BANK  OFFICEK 

opinion  on  handwriting  by,  768. 

BANXBirPTCY 

admissions  made  in  proceeding  of,  51§,  629. 
admissions  in  records  of,  552 

BABOAIN  WITNESSES 
proof  by,  120. 
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accusation  in  travail,  968. 
difiracter  evidence  in,  1030. 
presumption  of  legitimacy,  446-460. 
resemblance  as  evidence  of  paternity,  1136. 
sufficiency  of  evidence  in  civil  case,  410. 

BATTLE 

trial  bv,  120. 

B££a  , 

judicial  notice  of,  353. 

BEUEP 

as  a  subject  of  admissions,  528. 
dying  declarant,  qf,  908. 
opinion  as  to,  711. 
unsworn  statement  to  show,  847. 
witness  stating,  v078,  711. 

BEST  AND  SECONDAKT  SVIDBHCB 

distinction  between,  11. 

BS8T  EVIDSNCE 

See  also,  Aduixistratio.v  :  Pbimabt  Evi- 
dence; Secokdart  E\'IDENCE. 
In  general 

attesting  witnesses,  243. 
a  vanishing  rule,  241. 
classes  of  primary'  evidence,  231. 
defined,   11. 

degrees  of  secondary  evidence,  235. 
inability  to  procure  witnesses,  234. 
manner  of  taking  obj^^tion,  236. 
necessity  for  use  of  ttecondary  evidence,  234 
present  scope  of  rule,  •239 
proof  of  ancient  facts,  234. 
right  to  produce*  secondary,  160. 
rule  at  present  time,  238,  242. 
rule  of,  considered,  227-243. 
rule  of  procedure  as  a,  287. 
spoliation  of  primary  evidence,  use  of  sec- 
ondary, 440. 
application  to  documenti 
writing  executed  ii|  duplicate,  1122. 
when  proof  other  than  by  original  allowed; 
administrative  requirements,  1123 
may  be  authenUeateda^- genuine,  1123. 
admissions  relating  to  contents,   1123. 
loss  or  destruction  of  original,  1124. 
amount  of  proof  required,  1124. 
evidence  to  establish,  1124 
province  of  .the  jurj^  1154. 
a  question  for  the  presiding  judge,  1124, 
diligence  required  in  search.  1125 

a  question  for  the  prefudin^  judge,  1125. 
public  records:  official  and  judicial,  1126 
voluminous    facts    in    different     writings, 

1127. 
writing  collaterarto  issues,  1128 
Writing  in  control  of  adverse  party,  1120 
requirements  as  to  notice,  1129. 
notice  to  produce;  necessity  of,  1129 
writing    in*  Y>os4eftsibA'  or    eontfWl    of    third 
party;  out  of  jurisdicttofi.   1130»' 


BEST  or  XVBGKSVT 

witnesses  stating  matter  to,  673. 

BIAS 

declarations,  892i^- 

medical  witness,  of,  726. 

witnesses,  of,   1184. 

witnesses,  of,  instructions  as  to,  131. 

BIBLE 

entries  in,  936. 
evidence,  as,  940. 

BIOAKT 

presumptions  in,  498. 

presumption,  .of  4eatl^  alter  alneice  for 

years,  451-461. 
testimony  of  wife,  1155. 

BILLIABD  '  Book   PBOPKIETOB 

account  book  of,  992 

BILL  OF  BISCOVEBT 

admissions,  in  answer  to,  511. 

BILLS  ABB  HOTBS 

See  Negotiable  Instbumbxts. 

BILLS  OF  EXCEFTIOHB 

admission  of,  1003 
former  evidence  as,  636. 

BILLS  OF  LABnrO 

proof  of,  1099. 

BILLS  OF  SALE 

best  evidence  rule,  1121. 

copy  of  record,  1089. 

corporate,  proof  of,  1101. 

parol  evidence  of,  151,  1108. 

parol  evidence,  interpretation  of,  1115. 

parol  evidence   to   show   nature  of   transic* 

tion,  1118  n. 
proof  of,  1099. 

BIRTH  BECOBBS 

proof  .of,  1082. 

BERTHS 

church  records  of,  admission  of,  1094. 

copy  of  foreign  records  of,.  1091. 

pedigree  df(*lH rat  ions  as  to.  930,  931.  041. 

See  also.  Pedigree. 
presumption  of  tliild  bearing  capacity,  423. 
proof  of  record.  262 
reputation  to  show.  034 

4  9^X^B8. 
judicial  knowledge  an  to,  353  n. 

opinion  as  to,  719  n 
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BIOCKABB 
endence  ol  cxisUnce  of,  1067. 

BLOCKS 

municipal    oorporations,    in,    judicial   Mtioc 
of,  dft5. 

BLOODHOinrBi 

tracking  criminals,  707. 

BLOTTBB 

admissions  in,  547. 

BOAED 

charges  for,  account  books,  900. 

BOABI^  01  KUHESJOBK 

See  ALOiiJU|£X. 

BOAiLB  oar  BOyXTH 

proof  of  results  of,  1082. 

BOAT  LAHBIHO 
opinion  of  safety 'of,  6t^. 

BOBY 

deceased,  of,  inspection  of,  by  jury,  1187. 

BOHA  FIDES 

See  Good  FAitH. 

BONBS 

parol  evidience  rule,  1108. 

best  evidence  rule,  1121. 

for  appearance  of  witnesbes,  1144. 

BOVD  EBGISTSI^ 

admission  of,  108*2 

BOOK  EITTKISS 

admissions  by,  547.- 
failure  to  object  to,  563. 

See  Shop  Books. 

.BOOXKXEPEKS 
footings  of,  admissions  bv,  555. 

BOOXXBSPIHa 

See  Shop  Books. 

BOOKS 

See  also,  Public  Documents. 
absence  of,  as  negative  fact,  067. 
conclusions  from,  709 
entries  in  course  of  business,  914-924. 
hearsay,  as,  877. 
opinion  as  to  keeping,  717 
shop  hooks  as  evidence,  977-995 
use  by  expert,  820.    " 

use  of,  for  matters  of  judicial  notice,  366, 
368.  369. 


BOVBBABISS 

declarations  as  to,  891,  894. 

foreign  govemment,  ol,  judicial  knowledgs 
as  to,  336. 

judicial  districts,  of,  judicial  knowledge  as 
to,  342. 

judicial  notice  of,  355. 

proof  of,  by  unsworn  statement,  843. 

reputation  to  show,  874. 

states  and  municipalities,  of,  judicial  knowl- 
edge of,  338. 

BKANDT 
judicial  notice  of,  353. 

BBEACH  OF  PROXISB 

character  evidence  in,  1035. 

BREADTH 

opinion  as  to,  740. 

BREBBBBS 

pedigree  books,  939. 


court  officers,  of,  as  contempt  of  court,  106b 
inference  from  bribery  of  witnessen,  433, 
jury,  as  contempt  of  court,  100. 
witnesses,  of,  as  contempt,  109. 

BRIBOE 

opinion  of  safety  of,  699. 

BRIEFS  OF  EYIBEHOB 

former  evidence  as,  636. 

BROKER 

opinion  of  value  by,  753. 

BITILDERS 
opinion  by,  716« 

B17ILBIH0 

opinion  as  to,  759. 

skilled  witness  as  to  matters  of,  385. 

BITLL 
proof  of  character  of,  1046. 

BURDEH  OF  ETIBEHCE 

burden  of  evidence.  402 
ancillary  facts,  670. 
position  of  burden  of  evidence,  403. 
criminal  cases,  404. 
contrary  views,  404 
self-defence,  404. 
presumption  of  sanity,  404. 
continuance  of  mental  state,  404. 
alibi,  404 
intoxication,  404. 
insanity,  404. 
facts  known  to  adverse  party,  406. 
negative  facts,  406. 
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in  actions  of   breac)^  ol  promise,  eli^ac^r 

evidence  in,  1035 
presumption  oU-^l^n. 
proof  of,  by  reputation,  656. 
proof  of  character  for,  1033 
want  of,  continuance  presumed,  421. 

CHATTEL  M0RTOAOB8 
copy  of  record,  4080. 

CHECKS 
identity  of,  697. 

CHEC)C  STITBS 
receipt  of,  982. 

CHSidSTBT 

See  also'.  Science. 
opinions  as  to,  718. 
skilled  witness  as!  to,  385. 

OmSF  lEAttlSTBATS 

state,  of,  judicial  knowledge  as  to,  337. 

CHILD  BEARIHG  , 

presumption  of  capacity  fur,  42$. 


<  >    <i   I     « 


,  pHltDEEN 

admissions  by,  532. 

confessions  of,  585.  <•  t  , 

deVielopi|ient.olM  opiaioii  of,  693.  .  .  .,:,,. 

dying  declarations  of,  901. 

estimate  of  age  of,  736.  ..  , 

leading  questions  to^  1172* 

presumption  of  capacity  for^crime,  4|63< 

presumption  of  legitimacy*  446^450., 

proof  of  marriage  by  fact  of, .  943.   ,    ■   ;  , 

spoQtaneoUii;  st^itements.by,  976. . 

witnesses,  as,  97,  .1149, 

cid[nM;6£ 

witnesses,  as,  1159. 

CHUKCHE8 
See  also,  Ecclesiastic  Ma^xbs. 

CHtr&CH  XECOKM 

admission  of,  1004. 

«  T  •     I 

CHTTECH  EfeOISTEKS 

admission  of,  1094. 

CHUBCH  SESSIOir 

privileged  communications  to„  116i6ii. 

CI0AE8 

judicial  notice  of.  3&8n. 

CIKCmCSTAimAL  EYIDSHCE 

defined,  14 

direct  evidenceriS'PirtPIBTj  anKompared  with, 

228. 


Ciroumstantiiit .  f^i^^epi^err.  V^d. 

dirctct  contrast^^  14. 
importance  of,  14  h. 
declamt»Q]|s*.iHii  tfii  psIlUc  mttOBi  MB. 
handwriting,  of,,  765. .   . 
inference  from,  697. 
pedigree,  937,  WOJ  l    .    /.  • 
^wldsr  ra^ge  pf  prop/,  655. 

CItATIOH 

See  ]E^iocE8S. 

ordnances  of,, see  ORDi.vAr^pE;?. 
judicial  knpwledge  of  aldermen,  3(41. 
Judicial,  notice  of  growth  of,  369. 
proof  of  ordinances,  1056. 
light  to  jury  tri«]^.2]7/   > 

CITX2EH 

corporation  as,  471.'i'-  • 

CITIZEHSBCP 

presumption  oT  <xttftiikililh^:419. 
proof  by  reputation,  948.  • 


copies  of  ordinances,  1088. 

record  of,  proof  of  ordinance  from,  1056. 

CITY  COlfRTs' 

judicial  knowledge  of  law,  330. 

See  alsd,'ilJcl4i:M6ii  Courts. 

CltlL  CA8E8 

•      t  »•         ■ 

acquiescence  by  silence  in,  566. 
character  evidence  'ifa*^  0^28. 
conflict  of  presiunptions  in,  496. 
dying  declarations  not  received  in,  900. 
hearsay  ruk'  in,*M8:   *' 
judicial  admissions  in,  508.. 
presumption  of  innocence  in,  478. 
presumptieiM  of  law,  445. 
proof  of  documentary  evidence  in,  1099. 
suliiciency  of  evideneil^  410. 

CIVIL  OOHTEXPTB 

defined,  101.' 

See  also,  COubt  and  Jubt. 
defined,  1 1 1-.     ■    .      .  f  . 

civu.  EHGiHEsmnro 

See  also^  JSisis/^^EEBiNa. 
opinions  as  to,  718. 

CIVIL  LAW 

hearsay  in,  867. 

presumption  of  K^rvivorship  in,  485. 

CIVIL  8EEVICE  COXXISSIOHlES 

presumption  of  Vejpiikrlfy'in  acts  of,  49S. 

CIVIL  WAB 

judicial  notice  of,  350. 

judicial  notice  of  history' of,  3^9. 
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against  decedent's  estate,  proof  of/  1 665. 

other  acts  to  skojf^.'  Wl*l*:  .*.  •!  > 

propl.ofy  by  unaworn  statement,  843. 

property,  to,  proof  of,  531). 

f '/■/{.<  ■  • 
CLEEOYMEN 

privileged  communications  to,  1165. 

CLEEKS 

court;  (Jji]dldlallBdblc&  >»!,;  943.  n-     \      '^ 
of  court,  contempt  of  court  by,  103.  . 

presumption  of  regularity  of  acts  of;  49l 
records  of,  10B2. 

See  also,  County  Clerks. 

shop  book  i-ule,  977-995. 

CIOSCBFO 

See  Opesixg  asd  Closing. 

judicial  notice  of,  358. 
real  evidenc^e  as,  1136,  1137. 

G0-DB7SVBAVS8 

cross  examination  of  witnesses  by,  172. 
right  to  open  and  close,  160  n. 

CODE  PLEABHrO 

admissions  in  pleadings,  500  *  • 

right  to  open  a^  4?Uv5^  ^Ujttdjr^  162. 

COEE0XOH 

presumption-  of,  462. 

See  Duress. 


COGNIZANCE 

8«e  jK(sop\hv»Bf^ 


y 


:    t  /.     f. 


•:**•»  » 


COHABITATION 

continutifi^  prH^umiid^,  42S?.  «     ' 
marriage  proved  by,  943.., 
presumption  of  marriage,  446. 

COINS 

identification  of,   466. 
identity,  o^,  6i{7 ,    ,         ,     , ,  ^  , 

COXE 

maxim  of,  considered,  44- 

GOLLATEEAL  KATTEEff 

elimination  fur  expedition  of  trial,  304. 

COLLECTION  EEOISTEES 

•      ■ 

receipt  of,  9S2.    .  ... 

CQLLECTOES' 

Seo  Tax  Collectors. 
presumption  of  regularity  of  acts  of,  493. 
recordn  of.  10S3. 


»  in  e^^ )  to   show. 


judicial  knowledge  as  to,  336: 


evidence  of,  691. 
person,    of;;^  'x 
1134. 


judicial  notice  of  laws  of,  353. 

COmiENTS 

by  judge  as  to  propriety  of  law,  289. ' 
incidental,  by  judgej  ^roiii^ted,  287. 
on  facts  by  judge,  122. 
unfair,  by  judge,  286. 

COXIIEECE 

judicial  notice  of  development  of,  359. 

COXXSECIAL  AffENCT  •  • 

record  of,  1093.  ' 

COmCEECIAL  CENTBB8 

judicial  knowle^g^  <^*iW',Hy  ^ 

COXXEECIAL  3HIPL0TXENT 

value  of  services  in,  759. 

C0]nEkC]ii''kA¥¥EE8 

expert  evidence  in,  811..' 


» » '• 


I-.  - » ' 


COKXEECIAL  PAPEE 

as  admissions,  540.  ^     ^ 

See    XLGOTIABLe'  iNS^TRmCClfTS. 

COXi^OltQdiilSMlSEES 

judicial  knowledge  as  to,  332,  362. 
See  also.  Cai^iers:   Railroads;  Stbeet 

^f'  ■  •• '  RiikwAis;  •  •■  ■  ■-•  ' 

COXXON  XNOWUME 

distitifgUfshed  from  judicial,  317. 
defined,  345. 

See  Ks*0^tE»6l5,  CcyMMON. 

COiKCIKON  LAW 

discretion  in,  75  n.  '  • 

judicial  knowledge  of,  322,  823. 
presumption  of  similarity,  494. 

COKKON  PTTEPOSB 

Sec  P<*ftl>o8fe. ' 


t*'  ■■  I 


COKXISSIONS 

proof  of,  1082. 

COMMITTEE 

proof  of  appointment  of.  1065. 

•  .  ■    ' 

COMPAEISON  OF  HANDS 

evidence  of,  T75-7S7 

See  H.\?rDWKiTi2«fi.' 
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\ 


comaTxxvT. 

prisoner,  of,  record  of,  1083. 

witDOBaes,  of,  action  of  appellate  courts,  309. 

COXPETENT  EVIBSHCB 

defined,  12. 

COXPLAlXTAlSrT 

burden  of  proof  on,  398. 
declarations  of,  in  rapiv.  9^. 
testimony  of,  1184. 

coMPiAnrr 

admissions  by,  503-506 
enforcement  of  contempt,  110. 

C0l[PliSt£ltE88 

admissions,  of,  531,  544,  550. 
confession,  of,  2*6,  ^ipi/.^aSi:      . 
demanded  in  administration,  244. 
dying  declarations,  of,  899. 
letters,  of,^55Dl  '  :  >   1/       .    :•  •  i 

COXPOKEHt  7ACT8 

:  "fiM^Ktetf,  Facts. J :'.  h  f.  ) 

defined,  29. 

See  also.  Facts. 
simple  contrasted,  2/. 

coxpoijin>iiio  felony 

evidence  of  attempts,  559. 

efforts  at,  5^. 

COXPEOXISE,  07EEE8  OE 

offers  of  compromise:  rule  of  exclusion,  574. 

collateral  pwrpos*«,' "-574; 
concesttions  of  liability  received;  accepted  of- 
fers, 575. 

incidental  admissions  of  liability^  575. 

liability  assumed,  575. 
by  whom  compromise  €^t  may  be  made ; 
plaintiff,  576. 

defendant.  576. 

agent,  576. 
independent  relevancy,  577. 
speciHc  admissions,  578. 

connection   with  compromise  negotiations, 
578. 
what  offers  are  for  peace,  579. 

function  of  the  court,  579. 

determining    factors;     amount    suggested, 
579. 

time,  579. 

subsequent  to  ncpotiations,  o79. 

prior  to  nefrotiatloiA,  579 
without  prejudice;  English  practice,  680. 
r 'basons  for  the  rule;  value  of  peace,  581. 


trial  by,  120. 

COXPITTATIOV 

interest,  of,  on  a  note,  admissions  by,  555. 

CONCEALICENT 

documents,  of,  presumption   from,  442. 
witnesses,    of,'    presumption    against    party, 
437. 

CONCLTTSIOH  EEOM  0B8EBVATX0E 

fact 

conclusions  from  observation,  792. 

administrative      requirements:      necessity, 
793. 

relevancy;  preliifiinay^  4etail  of  facts,  794. 
ooncluhions  of  fact;   when  admitted,  795. 

sufficiency,  796. 

bloodhounds  tra<^t^g ^criminal,  797. 

utility,  798. 

voluminous  data,  799. 
when  rejected;  CGOidllft,  890* 

inferences.  801. 

Huppositions,  802.  . 
law 

conclusions  of''liufr»  6WL  .    «  •     • 
legal  reasoning,  804. 
when  admitted,  805 
ii:tru8ion    upon    the   function    of   the   court, 

806.   '*•" 
when  conclusion  is.  received,  807. 

CONCLV6IOH8 

witnesses,  of,  672-r(W7.' 

See  also,  Wit.\E8»E8. 
admissions,  as,  528. 
dying  declarations,  in,  908. 
found  by  jury,  &2kr 

CONCttrSITE  EVIDSVCS 

defined,  13.  .      i* 

CONCLVSITE  PEBSVMPTIOm 

nature  of,  469,  470. 

CONDEMNATION 

jury  trial  in  proceedings  of,  215. 
burden  of  proof,  399. 

CONDITIONAL  DELIVEET 

parol  evidence  to  show,  1111. 

CONDITIONS 

animals,  of,  693. 

CONDUCT 

admissions  by,  559-573. 
agent,  of,  admissions  by,  542. 
conclusions  from,  800. 
inference  of,  from  character,  1025. 
judicial   notice   of   standards  of   reasonably 
357. 
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Comduet  —  amVd. 
opinion  as- to  mattcgrB.  of ,  694. 
preftumptlon    of    inUntlon   of   oonflequenoM, 
475. 

proof  of  official  papers  of»  1057. 

C0HR88I0V  or  JWeXEMt 

admisaion,  as,  60^. 

C0N7E88I01I8 

rompleteness  of,  246,  248. 
confeasions,  582 

requisites  of  admissibility,  583* 
misleading  inducements,  584 

hop«  and'  fear;  kow  mental  state  is  estab- 
lished;     subjective     conaiderations, 
585 
objfetlve  considerations;  hope,  566. 
assumption .  of  continuance*  587. 
physical  or  mental  discomfort,  588. 
pain,  580 
threats,  5t)0. 
moral  or  reli|notid,  501. 

fear  of  death,  591. 
who  are  persons  m  authority,  592. 
effect  of  arrest,  593. 
effect  of  suspicion,  594. 
deception,  595. 
illegality,  506. 
flelf-incriminatioD ;  history  of  doctrine,  597. 
**  nemo  tenet  ur  ^e  ipsum  aecusare  ";  present 

rule  stated,  508 
procedure  and  reason,  699. 
knowledge  and  waiver,  600. 
preliminary  hearings,  601. 
dnresa,  602 
form  of  confessions,  603. 

com|iIetenef(8  required,  246-248. 
independent  relevancy,  604. 
introduction  of*,  conf^fsiaix  in  the  evidence; 
hearing  on  voir  dire,  605. 
hearing  of  the  jury,  606. 
leaving  question  to  the  jury,  607. 
probative    force;    inHrmative    considerations, 
608. 
judicial  confessions,  600. 
corroboration  required,  610. 
a  question  for  the  jury,  (ill 
judicial  views,  612. 
specific  admissions,  613. 
to   whom   extrajudicial   confession   is  made, 

614. 
administrative  detail,  615 
the  evolution  of  reason,  616 

commtxATioH 

See  Corroboration. 

CONTUCT 
praamnptions,  of,  496 


coHixicTnia  etdxvct 

does  not  authorize  inference  of  fabrkatioB* 
433.  . 

COKFEONTATIO 

right  of,  224. 

dying  declarations.  013. 

waiver  ^f  right  of,  225. 

COHFTTSIOV 

goods,  of«  presumption  against  wrong  doer* 
430. 

COHGEESS 

judicial  knowledge  of,  341. 

COHJXCTTTEE 

admissions  in  form  of,  530. 

does  not  constitute  reasonable  doubt,  409. 

eiicluded,  802. 

COEVOISSETTE 

opinfdn  ol  value:  1^,  759.  ..  v 

C0H8CI0TT8KE&8 

opinion,  of,  701. 

C0H8XET 

other  acts,  to  show,  1014. 
shown  by  silence,  506. 

cOEssairxEcxs 

presumption  of  intention  of,  475. 

COKSl]>EEATIOE 

lack  of,  burden  of  proof,  306. 
parol  evidence  rule,  1100. 

COH6I8TEHCT 

admissions,  of,  530. 
parties,  in,  compelled,  78 

C0H8IBTEFT  EA0T8 

probative  relevancy  of,  665 

COHSPIEACT 

other  acts  to  show,  1016. 

proof  of,  by  unsworn  statement,  843. 

C0K8TAfiLE8 

eontemft  of  court  by,  103. 
judicial  knoniedge  of,  343. 
presumption  of  regularity  of  acts  of,  493. 
report  of,  022. 

COKTITYrEXX  7ACT8 

See  also.  Facts. 
administrative  powers  of  court,  52. 
afiplieation  of  law  to,  4*2. 
ccim  pound   and   component   facts  contrasted, 

32 
determination  of,  42 
judicial  notice  of,  351. 
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judioial  knowledge  of.  326 

COHSXITXrriONAL  LAW 

power  of  federal  judge '  to-  punish  for  con- 
tempt, 99. 

federal  right  to  jury  trial.  207. 

limitation  on  right  to  jury  trial,  222 

exclusion  of  public  from  court  room,  83  n. 

extension  of  right  of  jiiry  trial,  217. 

interrogation  of  witnesses  by  judge,  298.   . 

infringement  on  presumption  of  innocence, 
479. 

presumption  of  constitutionality  of  statute, 
429. 

right  of  cross  examination  pf  witnesses,  172. 

rule  as  to  dying  declarations,  913. 

statute  creating  presumptions,  462. 

statute  declaring  effect  of  facts,  37. 

statutes,  of,  making  certain  facts  prima 
facie  evidence,  of  others,  409. 

CONSTEirCTION    (IHTBKPBSTATIOV) 

See  also,  Pa^oi*  EviDKXCiU  .I)oclmentaby 

'EviDEXCt*. 

contracts,  of,  witness  not  to  state,  806. 

documents,  as  question  of- law,  57. 

judicial  admissions,  of,  501. 

law,  of,  presumption  of  knowledge  of,  477. 

parol  evidence  rule  for,  1115 

presumption  of  sinkilarity.  49^. 

words,  of,  evidence  at»  to,  55 

CONSTKITCTIOK   (I^CHANICAL) 

firearms,  of,  opinion  as  to.  710 
mines,  of,  skilled  witn«»sses  as  to,  389. 
railroad:*,  of,  expert  evidence  as  to,  814, 
railroads,  of,  opniion  as  tos  731. 
street  railways,  expert  evidence  as  to,  815. 
street  railways,  of,  ppinion  as  to.  732 
telegraph  lines,  of.  opinions  as  to,  733. 
street   railways  of,  skilled,  ivitfiesses   as  to, 

matters,  of,  391 
vessels,  of,  opinion  as  to,  718. 

CONSTKilGTIVE  GONTEIKPT 
defined,  112 

CONSTR.VCTIVE  P]^^8£NC£ 
of  judge,  113. 

COKSITLS 

judicial  knowledge  of  signatures  and  seals 
of,  340  n. 

COKWITATIOir ' 

attorney  and  witnesses,  87 

COHTEXPT 

See  also,  romr  and  Jvey. 
civil   and  criminal,   101.   Ill 
constructive  presence  of  judge,  1 13. 
direct  and  constructive,  112. 


Contempt  —  conf 'cf. 

failure  of  witness  tP  apfieaJTr  1147.     • 

jiMTy  trial  in  proceediagSi  214.      .  . 

orders  enforced  by,  110-113. 

power  of  appellate  courts  in  matters  of,  313. 

sufficiency  of  eridiefltie  Uneaaea  of,  410. 

violation  order  for  separation  of  witneMM^ 

92,  93. 
power  oMvkral  judge  to  pimish,  90. 

COHTINTTAirGE 

life,  presumption  of,  451-461,  496. 
assumption   of  cohfihuauce  of   life  or  fear, 

687. 
mental  state,  of,  presumption  of,  404. 
presumption  of,  416-422.* 

COVTIVITAVCB   (ADJOV&HICSHT) 

See  also,  Ai>.tovbnmknt8. 
for  judge  to  examine  law,  333. 
to  meet  unanticipated  testimony,  28L 
surprise  as  ground  for,  276.  . 

COHtKACTS 

See  also,  Documents. 
account  books,  to  show,  991. 
admissions  in,  548. 

admissions  by  party  jointly  responsible,  536. 
best  evidence  rule,  1121. 
executed  under  power  of  attorney,  proof  of, 

1101. 
letters  as,  152. 
orfil,  construction  of,  as  a  question  of  law, 

67,  58 
oral  evidence  to  show  delivery  of,  1128. 
parol  evidence,  interpretation  of,  1115. 
parol  evidence  of,  151,  1108. 
proof  of,  by  unsworn  statement,  843. 
sufficiency  of  evidence  for  specific  perfonn- 

ance  of,  411. 
sufficiency  of.  evidence  of,  cancellation  of,  411. 
witness  not  to  stat^  l^al  effect  of,  806. 

CONTBADIOTIOH 

other  offenses  as,  839. 

proof  of  acts  for,  1021. 

Avritings,  of,  parol  eVidence  rule,  1108-1120 

COHTRADICTORY  8TATEMSHT8 
prior,  of  witness.  11S5 

C0NV£ll8I0N 

character  evidence  in  action  of,   1030. 

CONYETAKCSS 

opinions  of,  721. 

CONVITAHOfiS 

admission  of  records,  1084. 

admissions  in,  5.53 

l)est  evidence  rVih»,  fl^l- 

ropies  of  records  of.  1089. 

executed  under  power  of  attorney,  proof  of, 

1101.  •    1     '' 

parol  evidence  rule,  1108. 
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COHYICT 
See  al0o^;  Cbihuvax.  Law. 
competency  rb  witnesses,  1156. 
dying  declarations  of,  901. 
fonner  evidence  of,  025, 
records  as  to,  1083. 

co-owinut 

admissions  of,  536 

CO-PABTT 

admissions  of,  535,  536. 

cmiu 

ancient  documents,  of.  1104. 
public  documents,  of,  1051,  r066-1079»  10S&- 
1091. 
See  also,  Piblic  Documents. 
records,  of,  1085-1091 

CORONS&B 

See  also,  Inquests. 
contempt  of  court  by,  106.' 
presumption  of  regularity  of  acts  of,  493 
verdict  of,  evidence  of,  1059  n. 
depositions  on  inquest  as  hearsay,  866. 

m 

MRMKAtt  OmOXKft 

proof  of,  nOl  .         . 

presumption  '6i  cbhtitjuance  of  tenure;  419. 

COmPORATS  SEAL 

records  of  private  corporations,  1092. 

See  also.  Seal. 

COEPORATKUarS 

act  creating,  as  public  or  private,  332. 

admissions  by. officers,  540. 

books  and  documents  of,  1092. 

citizenship  of,  47  L 

duration  of  existence,  judicially  knowui  332 

exclusion  of  officers  from  court  room,  90. 

judicial  knowledge  of  by-la ws,- 329. 

obedience  to  court  orders,  103. 

oral  evid^ce  to  show  officers  of,  1128. 

presumptions  against  illegality  of,  495. 

presumption  of  knowUKlge  of  by-laws,  477. 

presumption  of  continuance .  of  incorpora- 
tion, 410 

presumption  of  continuance  of  tenure  of  of- 
fice, 419    ' 

presumption  of  correctness  of  return,  425. 

proof  of  deed  executed  by,  1101. 

pi  oof  of  records  of,  272 

reputation  to  show  <'.\istence,  94K. 

seal  of,  presumption  of  authority  to  affix> 
425 

aabscriptions  for  stock,  parpl  evidence  rule, 
1108. 

CORPtrS  BELICTX 

acquiescence  from  «»i1ence  to  show,  566 
burden  of  proof,  400. 
confession*)  as  proof  of,  610. 


presumption  of,  425. 

.qoERS^roirpnGx 

admissions  in,  550k 
opinion  of,. 695. 

public  officers,  of,  judicial  knowledge  as  to, 
335. 

OOMOBOBASXOV 

account  books,  of,  983 

ancient  documents,  of,  474. 

burden  Of  proof  as  to,  400.'  :'.    • 

confessions,.  of»  610. 

hearsay  for,  858. 

of  presumption  of  larceny  from  possession  of 

goods,  464. 
other  offenses  ae,  839,  1022 
presumption  of  identity,  of,, 488  , 

presumption  of  receipt  of  mail  from  mail- 

ilW,  427. 
reputation  as,  874. 
unsworn  statements  to  9hj0w,  852. 

COgT 

basis  of  opinion  of  value,  763. 

COTTbK 

judicial  notice  of  valuv  of,  35l'n. 

COUVSEL 

See  Arma.NKYs.  / 

advice  of,  as  defense  to  contempt,  101. 

COVNTERCLAnt 

burden  of  proof  on,  398 

coxnrxiEs 

boundaries  of,  judicial  knowledge  of,  338. 
judicial  notice  as  to,  355 
judicial  notice  of  history  of,  359. 
ordinances  of.    See  Ouii .nances. 
lecords,  1082. 

COUHTT  AUDITOR 
presumption  of  regularity  of  acts  of,  493. 

COVHTT  CLERKS 

judicial  knowli^ge  of  seals  of,  340. 
presumption  of  regularity  of  acts  of,  493. 
records  of,   105!>-106.^,  u'«2. 

See  als»o,  PiBLir  Documents. 

COUNTY  GOMXISSIONERS 

judicial  kno\vled«re  a»  to.  342 
judicial  knowledge  of  regulations  of,  329. 
presumption  of  regularity  of  acts  of,  493. 
re<*ord8  of,  1082 

comnrr  courts 

judicial  knowledge  at*  to.  342 
presumption  of  regularity  of  acts  of,  492. 
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COtTHTT  TTjiHOES 
preBumption  of  regulation  of  licts  of,  493. 

judicial  knowledge  as  to,  d37. 

judicial  knowledge  of  eignatures  and  sel^ls  of, 

340 
presiunption  of  regularity  of  acts  of,  493 

cotnm  &scokBB, 

admission  of,  1082. 

COmTTY  TKEASITBXBS 

presumption  of  regularity  of  acts  of,  493. 
records  of,  1082. 

COITBT  AND  JWBLt 

in  general 

a  divided  tribunal,  39 
experiments  by,  out  of  court,  IOCS, 
judge  or  juryman  as  witness,  1158. 
proof  bt  loss  of  document,  1124. 
view  by  jury,  1139. 
who  should  apply  the  law,  40. 
law  defined,  39. 
advantages  to  be  expected,  48. 
administration  by  the  «ourt,  52. 
judge  authoritativelv  announces  rule  of  law, 
41." 

differing  views,  41. 

public  policy,  41 

confusion  of  law,  41. 

criminal  cases,  41.  ' 

double  jeopa^y,  41. 

civil  cases,  41 
jury  ascertain  constituent  facts,  42. 
agreed  statements  of  fact,  47. 

power  to  draw  inferences;  express  author- 
ity needed,  47. 

effect  of  agreement,  47. 

a  different  view.  47 
application  of  law  to  constituent  facts,  43 
certainty  of  law;  rulings  on  facts,  60 

Coke's  maxim  considered,  44 

-  .  »  .    .^ 

ad  quaer%tionem  Uinn  non  respondent  jura- 
tores— The  second  dtvision  of  the 
rule,  44 

preliminary '^acts  conditioning  admissibil- 
itv.  44 

collateral  rulings,  44.  ■ 

incidental  findings.  44. 

function  of  the  jury,  44 

"ad  quaestionem  facti  non  respondent 
Judice^,'^' 44    •        ' 

COTTRT 

declarations.  902 

comparison  of  handwriting,  789. 

construction  of  documents.  57. 

construction  <if  «rtil  coAtric^,  58. 

inferences  of  fact,  46 

trial  by  inspection,  61. 

demurrers  to  evidence.  69 


Court  —  canfd. 

matters  of  argument,  opittiOB  or  judgment^ 

53. 
matter  of  law,  54. 
conclusions  of  law,  806.' 
matter   of   law   for   the  jury   an   incidental 

power,  ^  , . 
meaning  of  words,  55. 
more  rational  expedients,  46. 
special  interrogatories;- common  law,  50. 
special  interrogatories;  statutory,  51. 
object  of  special  findings,  51. 
criminal  cases  excluded*  51. 
the  use  of  reason,  56. 
ge^eral  verdicts,  45. 
special  verdicts;  statutory,  49. 
court 

court  and  jury;  court,  62. 
functions  of  the  judicial  office,  63. 
judicial,  64.  -v. 

procedure  defined,  65 
rights  relating  to  matters  of  procedure^ 

66 
substantive  law  may  prescribe  the  rem* 

edy,  67. 
verbal  metabolism,  68. 
exclaaite  modiB  iit  pitMl  W< 
conclusive  presumptions,  68. 
statute  of  limitations,  68. 
distinction  not  important,  69 
the  true  di8tiiiceibfi,'69' 
promote  justice,  70. 
apply  practice,  71  , 

a  rule  of  coijir,t.  ,7.L  . 
administrative,  7z. 

field  of  administration,  73. 
.    reason  characteristic  of  admiBiatmtioii,  74. 
discretion,  75. 
abuse  of  discretion,  75. 
action  of  appellate  courts  as  to  matters 
of  discretion,  25. 
absence  of  judge  from  court  room,  76. 
adjournments,  77. 
compelling  consistency  in  parties.  78. 
exclusion  of  persons  from  the  coartroom,  79. 
grounds  for  admitting  public,  80 
the  power  for  good  in  this  connectkm,  80 
persistence  of  conditions.  81. 
'  furnish  proof  or  contradiction,  82: 
grounds  for  exclusion,  83. 
protect  public  morals,  88. 
fear  of  violenee,  83     • 
adjournments  to  av6id  unwise  publicity,  84. 
other  caused  for  adtoumments,  84. 
separation  of  witm^sses,  85. 
order  not  matter  of  right,  86 
the  right  to  demand  a  separation  may  be 

conferred  by  statute,  86. 
what  constif ut^.  violatfeii;  ^  order.  87. 
time  of  motion  for  order,  88. 
by  whom  motion  is  made,  SO 
to  whom  the  order  applies,  90. 
in  criminal  cases.  90. 
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Court  —  e&nfd. 

separation  of  vitneaaea — eowt'd. 

corporationa  aa  partifa,  90. 

court  officers,  jurors,  and  parties,  90. 

enforcement  of  the  order»  91. 

eonaequfnces  oC  disobedience,  92. 

party's  relaticm  io  violation,  93. 

proeeedingsi  against  offending  witnasa*  94. 

direct  punishment  of  conniving ,  party,  94. 
•  swearing  of  witnesses^  05. 

method  of  inquiry,  96. 

children  as  witnesses;  insane  persons,  97. 

feeble-minded  and  insane  persons,  97. 

form  of  oath,  98. 

telephone  administration,  98. 
executive,  99. 

federal  courts,  99. 

protected  by  constitution,  99. 
require  order  and  decorum,  100. 
compel  obedience  to  directiona;  administra- 
tive orders,  101. 

jurisdiction,  101. 

impossibility  of  performance,  101. 

notice  necessary,  101. 

eivil  contempts,  101. 

criminal  contempts,  101. 

advice  of  counsel,  101. 

enforcement  of  rights,  101, 

attorneys,  102.. 

advice  given  in  good  faith,  102. 

oth^a  subject  to  directions,  103. 
compelling  production  of  public  documents, 

1058. 
protect  the  course  of  justice,  104. 

intent  not  material,  104. 

attorneys,  105. 

court  officers,  106. 

newspapers;  embarrassing  the  administra- 
tion of  justice,  107. 

service  of  process,  108. 

witnesses,  109. 
enforcement  by  contempt  proceedings,  110. 

civil  and  criminal  cases,  111. 

criminal  contempts.  111. 

direct  and  constructive,  112. 

constructive  contempts,  112. 

constructive  presence  of  judge,  118. 
judge  sitting  as  a  jury,  114. 

rulings  of  law,  115. 
administrative  questions,  116. 
evidence  as  a  matter  of  ^administration,  117. 
stare  decisis  as'  applied  to  ^tlie   law  of  evi- 
dence, 118. 

blending  substantive  law  with  adminiatra- 
tion,  118. 
recapitulation,  119. 
jury 

the  growth  of  the  jury  system,  120: 
function  of  the  jury;   jury  conflued  to  the 

issue,  121. 
comment  on  facts,  122. 

English  and  federal  coiu*ts,  123. 

federal  courts,  123: 


Court  —  ctmfdi  k  •.  •,  v  {\ 

comment  on  facts  —  oonVd. 

the  American  minority,  124. 

American  majority,  12o.  ' 

assumption  of  facts,  126 

refusal  of  assiunptive  instructiona,  127. 

uncontroverted  facta,  128. 

the  elements  of  danu&ge,  128. 

weight  and  credibility,  129. 

when  comment  is  permitted,  130. 

customary  cautions,  131. 
subordination  of  judge  to  jury,  132. 
granting  of  new  trials;  verdicts  against  rea- 
son or  weight  of  evidence,  133. 

action  of  appellate  courts;   palpable  con- 
fusion, 134. 

technical  errors  as  to  evidence,  135. 

substantive  law,  136. 

English  rule;  harmless  error,  137. 

American  majority,  138. 

federal  courts,  139. 

criminal  cases,  140. 

a  purely  voluntary  sitif^tion,  141. 

futile  legislation,  142. 

technical  inerrancy  required,  143. 

American  minority,  144. 

prejudice  from  error,  145. 
taking  jury's  opinion,  146. 

COTTET  CLERKS 

admission  of  records  kept  by,  1082. 
contempt  of  court  by,  103. 
judicial  notice  as  to,  343. 
piesumption  of  regularity  of  acts  of,  493. 
judicial  records  of,  admission  of,  1059. 

COTIBT  07FICEE8 
attack  on,  as  contempt  of  court,  100. 
contempt  of  court  by,  103,  106. 
judicial  knowledge  of,  343. 
not  excluded  from  court  room,  90. 

COTTBT  RECORDS 

judicial  knowledge  of,  344. 

COTTRTROOM 

absence  of  judge  from,  76. 
adjournment  to  place  outside  of,  84. 
exclusion  from,  79. 

COITRT  RULES 
judicial  knowledge  of,  343. 
matter  of  procedure,  71- 

COITRTS 

See  also,  Fedebal  Courts;  FoBEioif  Ooubtb; 

State  Cbuirrs. 
assumption  of  regularity  of  acts  of,  492. 
competency  of  children  as  witnesses,  1149. 
judicial  knowledge  of  length  of  sessions,  342: 
judicial  knowledire  of  organization  of,  342. 
spoliation  as  an  insult  to.  432. 
judicial   recordu,   evidence   of.    1059-1065. 

COURTS  JIARTZAL 
jury  trial  in,  216. 
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COVKT  TEBXS 
judicial  knowledge  of,  342. 

COVERTtFEE 

admifisions  during,  p34. 
parol  eviden<.*e  to  invalidate  writing,  1114: 
presumption  of  continuance,  419. 
presumption  of  coverture,  4(J2. 
presumption  of  legitimacy  of  children,  446- 
450. 

C9£9IBIIJTY 

admissions,  of,  531 

medical  witnesses,  of,  726. 

witnesses*,  of,  comment  by  judge,  129. 

C&EXATOEISS 
judicial  notice  of  operation  of,  360  n. 

CBEW 

skilled  witnesses  of  duties  of,  387. 

CEIXINAL  CONTEXPTS 

defined.   111 

civil  contempts  contrasted,  101. 

cehcihal  law 

accusation  in  travail,  966. 

acquiescence  from  silence,  506. 

action  bv  accused  as  innocent,  631. 

admissions  in,  516,  5*27,  520,  557. 

admissions  in  letters,  5.50. 

admirations  over  telephone  556. 

admissionsi   bv   others   as   to  commission   of 

offence,  534. 
amendment   of  pleadings   in,  as   ground   for 

continuanco.  279. 
burden  of  evidence,  404. 
burden  of  proof,  400. 
character  evidence,  in,  1029. 
comparison  of  handwriting,  786. 
compelling  attendance  of  witnesses,   1145. 
competency  of  convict  as  witness,  1156. 
completeness  of  admiddians»  531. 
conflict  of  presumptions,  497. 
cross  examination  of  witnesses,  172. 
declarations  of  complainant  in  rape,  969.   . 
declarations    of    owner    upon    discovery    of 

crime,  973 
determination  of  law,  4l. 
direction  of  verdict,  193. 
dying  declarations,  895-918. 
expert  evidence,  808. 
failure  of  accused  to  answer  letter,  663. 
former  evidence  in,  620. 
general  verdict  in*  45. 
hearsay,  rule  of,  868. 
identity  of  accused,  sufficiency  of  evidence  of, 

409 
judicial  admissions,  508. 
new  trial   140. 

other  offences.  *  See  Hes  iTCTEft  Alios. 
plea  of  guilty  as  admission, '  502. 


Criminal  Law  —  cont'd. 
plea  of  guilty  withdrawn,  525-a. 
preponderance  of  evidence,  408. 
presumption  against  accused  for  failure  to 

testify,  436. 
presumption  against  wrongdoing,  495. 
presumption  of  innocence,  478-484. 
presumption  from  failure'  to  call  vritnesaes, 

435. 
presumption  from  forgery  of  document,  434. 
presumption  from  spoliation,  431. 
presumption  of  capacity  for  crime,  463. 
presiunption  of  coercion,  462. 
presumption  of  good  character,  476. 
presiunptions  6i  law,  444.  . 
presumptions  of  law,  462-468. 
presumption    of    regularity   of   official   acts, 

493. 
privilege  of  freedom  from  self-incrimination, 

597-601. 
probative  force  of  admissions,  558. 
proof  of  documentary  evidence,   1099. 
proof  of  marriHgv  by  reputation,  943. 
punishment   prescribed    by   substantive    law, 

67. 
real  evidence  in,  1137. 
r^levancv  of  admissions,  532. 
res  gestae  in,  839 
right  to  jury  trial,  211,  219. 
spontaneous  statements  in,  967. 
tracking  criminals  by  bloodhounds,  797. 
scope  of  burden  of  evidence,  412. 
scope  of  extra-judicial  admissions,  557. 
separation  of  witnesses,  90. 
shifting  of  burden  of  proof,  396. 
special  interrogatories,  51. 
suppression    of    evidence    in,    presumptions 

from,  "435. 
use  of  admissions  in  affidavit,  518. 
use  of  corporate  records,  101^2. 
waiver  of  jury  trial,  212 
sufiiciencN'  of  evidence  to  show  in  civil  caae, 

410. 
other   acts,   to   show   capability  of  acenaed, 

1023. 

CROPS 

opinion  of  values  of,  759,  760,  811. 

GROSS  EZAXtHATIOH 

See  also.  Witnesses. 
a  matter. of  procedure,  71. 
handwriting  expert,  785,  791. 
offensive  treatment  of  witneaaes  upon,  296. 
opinion  witnesses,  of,  827. 
reasoning  tested  oft,  830. 
right  of,  171,  172,  1174,  1175. 

CBOSSINO 

opinion  of  safety  of,  699.  > 
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OinnJLATIVE  BVISEHCX- 

newly  diacoTered,  not  gfbUBd  for  new  irM, 

277. 
restricted  for  expedition  of  tirial,  3)D4. 

CVSTOIfT. 

of  ancient  documents,  1103.- 

CV8T0M    : 

account  books  to  show,  990. 
bnsiness,  judicial 'AotSee  of,  35&. 
business,  skilled  witness  as  to,  384. 
[Mirol  evidence  of,  1115. 
presumption  of  following,  425. 
reputation  to  show,  874. 

CV8T0M  H0V8S 

appraisals  made  by  ollicials  o£,  admiosion  of> 
1082. 


BAMA0E8 

account  book  to  show,  991. '  ^ 

comment  by  judge  on  elements  of,  128.         i 

multiplied,    sufficiency    of    evidence   in    ease 

of,  410. 
prescriped  by  substantive  ]aw»  67. 
presumption   against   party   removing   proof 

of,  430. 

DAKGEB 

definitions,  of,  1. 

manufacturing,   of,   skilled   witnesses   as  to» 

383.'. 
mine»,  of,  opinion  as  to,  729. 
presumption  of  avoidance  of,  424. 
railroad  operations,  of,  expert  evidence  as  to, 

814,. 

BATE 

document,  oi;  presumed  correct^  4^. 
family  events,  of;  reputation  'to  show^  984. 
identification  of,  un^it^n  statement  for,  852. 
letter,    of,    date    oif    mailing    not    presumed 

froni/426. 
ratification   of  treaty,  of,  judicially  known, 

327.      ;/i.  r 

maswom  statement  to,  show,  8^0.  ,     .        j     , 


<        • 


DAY  BOOS 

See  Shop  Books. 

mute  as-.^itness,  153,  155. 
witneesfs,.  114J^.  i,. 

.  '    •  ■ »«  •       .^Ju        '      *  • 


-  .  <M 


il 


BEA7  mtTE 
not  presumed  to  ^'^idt6f;.''*424. 

S^  also^  Dvi^fl  Peclabaixoivb. 
agent  of.  effect  on  his.admifiaiona,  541. 


Death  —  cont'd.  .  (^ 

as   justification   for    re^ipt  ,of .  declaration, 

883. 
attesting  witnesses,  of, .  presumption  of,  474. 
cause  of,  opinion  as  4o,  722. 
chureh  records  of,  admiasion  of,   1094. 
copy  of  foreign  record  of,  1091. 
determined  by  inspection,  6.1v 
expert  evidence  as  to,  812. 
fear  of,  as  inducement  to  confession,  591. 
hnlBbaxid  or  wife,  of,  effect  of  on  competency, 

1155. 
pedigree  declaratioas  as  to,  931,  942. 
presumption  of,  after  absence. for  seven  years, 

451-4(il. 
reputation  to  show,  934. 
testator  of,  proof  of,  1065. 
tradition  to  show,  935. 
witness,  of,  forhter  evidence,  -622. 
witness,  of,  introduction  of  former  evidence^ 

619. 
witness,  of,  justifies^  secondary  evidence,  234. 

DEATH  CERTIFICATE 
authentication  of,  455. 

DEATH  BECQBDS, 

proof  of,  1082. 

See  also.  Vital  Statistics. 

DECEDENT 

See  also.  Death;  Pbobate. 
entries  in  course  of  business  hy,  914-924. 
statements  of,  801. 

DECEDENT'S  ESTATE 
pi  oof  of  matters  concerning,  1065. 

DECEPTION 

confession  induced  by,  595. 

DECISION 

dilatory  pleas,  on,  as  surprise,  280. 

DECLABATIONS 

See  also,  Ai>missiox8:   Dvixn  DeclabatIONB. 
admissions  distinouished.  8S2 
against  interest,  881-888. 
agent,  of,  to  show  agency,  540." 
entries  in  course  of- business,  914-924. 
matters  of  public  or  general  inteiiest,  899- 

894. 
pedigree,  of,   025-948. 

See  also,  Pedigbee. 
spontaneous,  949-970. 

See  also,  Res  Gestab. 

DEDICATION 

evidence  of,   1082. 

proof  of,  by  unsworn  statements,  843. 

DEEDS 

See  also,  Documkntaby.  Evide^^ce. 
ancient  documents,  as,  1106,  ■      ' 
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Deeds  — *  canfd. 

ancient,  proof  of,  474. 

best  evidence  rule,  1121. 

copies  of  foreign  records  of,  1090. 

copies  of  records  of,  1089. 

declarations   of   pablic   or   general   interest, 

803. 
executed  under  power,  proof  of,  1101. 
parol  evidence,  interpretation  of,  1116. 
parol  evidence  rule,  151,  1108. 
parol    evidence    to    apply    description    in, 

1118  n. 
parol   evidence  to  show  nature  of  transac- 
tion, 11118  n. 
proof  by  copy,  261. 
record  of,  1084. 
sufliciency  of  evidence,  cancellation  of,  411. 

0£7Zjr](TSirE88 

admissions,' of,  d30. 
evidence,  of,  required,  658. 

DETINITIOn 

in  general,  1  .  ' '  I 

admissible  evidence,  10. 

admiiisious,  409 

cireumotantial  evidence,  14. 

civil  contempts.  101,  HI. 

common  knowledge,  345. 

competent  evidence,  12, 

component  facts,  20. 

composite  hearsay,  872. 

compound  facts,  28. 

conclusive  evidence.  13. 

constituent   facts,  32. 

constructive  contempts.  112. 

criminal  contempts.  111. 

danger  of.  1. 

demurrer  to  evidence,  69. 

deliberative  facts,  34. 

direct  contempts,  ,112. 

direct  evidence,  14. 

docunientarv  evidence,  16. 

documents,  16 

e%'ent,  36. 

evidence,  4,  7,  8. 

*'  evidence,"  secondary  meanings  of,  22. 

expert,  676,  809, 

extra-judicial  admissions,  626. 

extra-judicial  evidence,  4,  6. 

fact,  23. 

indefinite  hearsay,  872. 

judicial  evidence,  6. 

judicial  knowledge,  315. 

law,  38 

law  of  evidence,  2. 

logic.  644. 

logical  relevancy,  36. 

market  value,  743. 

material  evidence,  16.-. 

matter  of  fact,  24. 

matter  of  law,  26. 

matter  of  opinion,  26,  672. 


DeflnitioBi  ^  ^MMI 

negative  evidence,  20. 

negative  facts,  33. 

opinion,  26,  672. 

oral  evidence,  16. 

personal  evidence,  21. 

physical  facts,  27. 

positive  evidence,  20. 

positive  facts,  33. 

practice,  71- 

presumption  of  law,  444,  446. 

prima  facie  cases,  409. 

principal  facts,  34. 

probative  facts,  30,  34. 

procedure,  66. 

proof,  7. 

psychological  facts,  27. 

public  docnnn^nts,  1048. 

public  statutes,  332. 

real  evidence,  21,  1131. 

relevancy,  36,  640-642. 

reasonable  doubt,  409. 

reputation,  1037. 

res  gestae.  31,  838. 

rules  of- evidence,  2. 

simple  facts,  28. 

skilled  witness,  713. 

special  knowledge,  376. 

state  of  things,  35. 

subjective  relevancy,  36. 

subscribing  witnesses,  1100. 

suppletory  oath,  981. 

testimony,  8. 

\'alue,  741. 

words,  of,  as  question  of  fact,  65. 

BELAT 
justice,  of,  304. 

BEUBXEATIVB  FACTS 

defined,  34. 

judicial  evidence  in  domain  of,  6. 

pleadings  as  evidence  of,  606. 

Bismtsxs 

affirmative,  burden  of  proof,  396. 
r^ht  to  show,  148. 

BSFEHBAVT 

burden  of  proof  on,  396. 
offer  of  compromise  by,  ^76. 
right  to  open  and  close,  161. 

BELIYEBT 

contracts,  of,  oral  evidence  to  show,  1128. 
goods,  of,  accoimt  books  to  show,  990. 
instrument,  of,  parol  evidence  ms  to,  llll. 
mail,  of,  not  preaumed  from  poet  mark,  426. 

BEXAHB 

for  jury  trial,  218. 
for  production  of  documents,  441. 
proof  of,  by  utfawwn  atate«ieBti|  84t. 
receipt  of  written,  664. 
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defined,  59. 

motion  for  new  trial  equivalent  to,  191. 

OEHIAL 

proof  of,  by  unsworn  ttftteinetits,  848. 

J>EPAmT]a5VT  EEPOETa 

judicial  knowledge  as  to,  336. 

BEPAETXEHtS 

of  government,  judicial  knowledge  as  to, 
334,  337. 

BEPOsrr 

payment  of  jury  lees,  for,  220. 

DEPOSIHOKS 

adniisHions  by,  51$,  520. 
admission  of,  1003. 
completeness  of,  not  ^ecess^ry,  259. 
former  evidence,  as,  636. 
hearsay,  as,  858,  866. 

DEPEECIATIOH 

affecting  opinion  of  value,  763. 

DEPUTLBft 

attorney-general,  judicial'  notice  of,  343. 
authentication  of  public  documents  by.    See 

Pl'BLlC   DOCI'MEXTS. 

county  officials,  of,  judicial  knowledge  as  to, 
337. 

county  officers,  of,  judicial  knowledge  of  sig- 
natures and  seals  of,  340. 

in  departments  of  government,  judicial 
knowledge  as  to,  334,  337. 

DEPITTT  CLEEK8 

judicial  notice  of,  343. 

presumption  of  regularity  of  acts  of,  493. 

BE8I6N 

other  acts  to  show  unity  of.  1016. 

BE8TITVTI01I 

opinion  of  witness  as  to,  091. 

BESTBirCXIOE 

See  also,  Spoliation. 
doenments,  of,  parol  evidence,  151. 
dociunents,  of,  presumption  arising  from,  431, 

439 
original  document,  of,  1124. 

BETECTIYE8 
testimony  of,  1184. 

BEVELOPMBHT 
child,  of,  opinion  of,  693. 


BIAET 


receipt  of,  982. 


use  of,  369. 

BI]CEH8I0H8 

opinion  as  to,  740. 

BILATOET  PLEA8 

decision  on,  as  surprise,  280. 

BILIGENCE 

*    •     »     - 

search  for  lost  dbcunient,  1125. 

BIEECT  COHTEIKPT 
defined,  112.       '  '        ^ 

BIEECT  EVIBENCE 

defined,  14. 

circumstantial '  contrasted,  14. 

primary  ai  compared  to  circumstantial,  288. 

similarity  of  positive  evidence.  20. 

▲XXOa 


••  r 


BIEECT 

facts  proved  op,  166- : 
witnesses,  of,  1172-1173. 

BniEonoif 

blow,  of,  opinion  as  to,  7.22^ 

opinion  as  to,  740. 

verdict,  of,  184 

verdict,  of,  may  be  discussed  by  judge,  287. 

BI8BAE1KENT 

sufficiency  ojf  evidence  in,  410. 

BI8CHAE0E 

prisoner,  of,  record  of,  lp83« 
proof  of,  1082. 

BI8GIAnk£E 

See  Claim. 
proof  of,  by  unsworn  statement,  848. 

BISCEETIOV 

abuse  of,  75  ^' 

appellate  courts,  of,  75. 

judge,  of*  75 

judge,  of,  in  taking  judicial  notice  of  facta, 

364 
punishment  for  contempt  of  court,  110. 
fieparation  of  witnesses,  86. 
use  and  abuse  of,  75. 

See  AoMiNiSTBATioir 


animals,  of,  opinions  as  to,  718. 

expert  evidence  as  to,  812. 

judicial  notice  of,  358. 

opinion  as  to  permanenoe  of,  722. 

symptoms  of,  skilled  witness  as  to,  890. 

BI80U8T 
unsworn  statements  to  show,  847. 
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contempt  order,  excuse  for,  101. 
order  for  separation  of  witnesses,  92. 

BISOEDEIL . 

exclusion  from  courtroom  to  prevent,  83. 

BISOBDEELY  CONDUCT 

contempt  of  court,  100. 

DISOBDEELY  HOUSE 

prosecution  for,  reputation  in,  855. 

DISPOSITION 

opinion  as  to,  711. 

DISQUALIPIGATION 

-  '        ■     ; 

presumption  of  continu^ce^  419. 
,.       ..,   See  also,  .Qualifications, 

DISSENT 

unsworn  sXat^w^nts,  to  ja^ow.  847.. 

DISSIXILAEITY 

relevancy  of,  1005,  1017,  1018. 
See  also,  Kes  J9T¥k:^Ai3JD8;   Similabitt. 

DISTANCES 

geographical,  judicial  notice  of,  355. 
instructions, as. to  us^  of>ptioto^aphs,  131. 
opinion  as  to,  740. 

DISTIIXED  LiaUOES 

judicial  notice  as  to,  353. 

See  also,  l7iTcaiCAT7?«o  Liqvobs. 

DISTBIBUTION 

wealth,  of,  judicial  notice  of/  358. 

'  .-  ,• 

DISTBICT  ATTOBNEY 

confession  induced  by^  592.     . 
judicial  notice  of,  343. 

DISTBICT  COUBTS 

See  also,  I  .nfebiob  Coubts. 

presumption  of  regularity  of  acts  of,.  492,. 

•  .  .1.   •  •  •  ,     I  ■  I     .     i  I. 

DIVOECE 

admisaioiis  of  co-party,  6S^ 
use  of  admissions  in  case  of «  516^  527. 
removal  of  disability  to  testify,  1155; 
sufficiency  of'CVidenoej  410. 

DIYaB6B«0VET8 

jury  trial  in,  -216. 


•  ;      • 


DOCKET 

judicial  knowledge  of,  344.   -  •      •' 
justice  of.  the  peace  iof,  1064,  lOTO. 
rearrangement   of   cases   on,   as   ground   for 

continuance,'  ftl&A 
records  of,  adihissiott  of,  1083^- 


•  ,:^  jo;IHJCpajRIpK"i«~.! 
in  general 

abseqce  of,  aa  negative  fact.  667. 
admissions  by,  515,  531,  54G-555. 
authenticity  of,  iMl^y -^^ 
alteration  of,. Resumption  from,  442. 
as  judicial  evidence,  6. 
best  evidence  rnfe  as  appliM  1to,-il2l. 
burden  of  evidence  as  to  validity  of,  407. 
burden  of  evidence  as  to.  411. 
cancellation    ol,   'suftcieiwy  '8f    evidence   of, 

411. 
conclusions  from,  799. 
confession,  603. 

See  also;  (^^Essioirs. 
construction  of,  as  question  of  law,  57. 
copies  of  public  4v<^^9ii^a»..  1066-1079. 

See  also.  Public  bocuMENXS. 
court,  judicial  knowledge  of,  344. 
date  of,  presumed  correct,  425. 
declaratioris'  as  to  public  matters,  893. 

Jefined,  16. 
estruction  of,  presumption,  439. 
documentary  eviddpce,  16r?lQ^ 
dying  declarations  in  form  of j  905. 
entries  in  course  of  business,  914-924. 
failure  to  object  ^  eBtri^in,  563 
failure  to  produce,  presumption  from,  440. 
forged.     See  Fobgeby. 
handwriting  of.     See  Handwbiting, 
hearsay,  as,  878. 
identity  of,  697. 

impeachment  of,  sufficiency  of  evidence,  411. 
incorporation  by  reference,  265,  274. 
instructions  as  to  value  of,  131. 
intention  of  writer  as  question  of  fact,  67. 
judicial,  1059-1065 

loss  of,  justifies  ^i^QOndfiTX  evidence,  234. 
mutilation,  442. 

oraJ  evidence  distinguished,  16. 
order  for  production  of,  441. 
parol  evidence  rule*  1108^1120. 

See  aiso^'PABOL  Evidence  Bule. 
pedigree  declarations,  929,  933. 
S«^'irso,;  PBDltikEE. 
phenomena  of,  767-769 
prepared  for  offer  of  compromise,  574. 
presumption  f reftli  •  faliriSliitibh  of,  434 
presumption  ir^m  spoliation  of,  439,  442. 
presumption  of  death  of <  attesting .  witaaaseflp 

presumption    of    intent    from    eieecution    of, 
475.  ,.  .       ■ 

prevention  of  surprise  from  introduction  of, 

282        «'  ^  ''I'-'    -"  '^f^ 

primary  as  compared  with  oral,  230. 

privileged,  1159. 

production  of,  '11**'^'^'-^    '"'^ 

production  of,  comp^lM.  108. 

public  documents     See  Public  Doci'MEirrs. 

public  records,  comjStel^Hess  demanded,  261. 

refusal  to  produce,  441. 
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Ooonmentt  —  o^Wl^.i    •  .    iMi 

removal  of,  presuniptioni  irom,  442. 

righl.of  opiioneiit  t-o  read  baianee,  278.     . 

secondary  evidence  of,  151. 

shop  books  as'^dteco,  ^7-99ff. 

showing  death,  43j^. 

sufficiency  of  evidence  of  alteration,  411. 

to  prove  former  evidence-,  037. 

trial  by  inspection,  01. 

nse,  of  to  discover  matters  of  Judicial  notice, 

366,  m)       '  '         *    " 
witness  not  to  state  legal  <tfect  of,  8U6. 
private    documents  .  and    writings;    corpora- 
tion records;   photographs,  1092. 
ptooto^ftphs  or  x-ray  pictures,  1092.    ' 
in  what  proceedings  admissible,  1092 
how  proof  i^ay  be  ^ade,  10112. 
commercial  agencies*  records,  1093. 
ecclesiastical  records,  1004. 
membfanda.  lOOH. 
to  refresh  mpnxyry;  ipoMMtt  memory,  1098. 
independent  relevancy;  res  gestft^*  1098. 
time  of  making,  lOi)H. 
as  primary  evMent^e:  ^diiifs^ons,  1098 
admibsibility  indeptqideni  of,  1098. 
probative  relevano}%  1098.    . 
nautical  records,  lOftd. 
secret  society  records,  lOOfi. 
compelling  adversary  lb  produce,  1097. 

See  PiBiJC  DociMEXTS. 
proof  of  original 

private   documents   and   writings;    proof   of 
originaU  1099. 
best  evidence  of  duplicate,   1122. 
best  evidence  ririe  appHed  to,'  1121. 
completeness,  266-272. 
Becondary  evidence  of,  15^,  152. 
identification  otherM'ise  than  by  proof  of 

executiort,  1099. 
mode  of   proof;    evidence  to   show   execu- 
tion, 1009.' 
attested  writings:  general  rule,  1100. 
number  required*  1100.. 
sufficiency  of  proof,   ItOO. 
subscribing  witness:  defined,  1100. 
effect  of  admissions,  1100. 
instrumenttr  Tcxeeutcd-  u^der    a  .power, 
.1101. 
by  trustee,  lioi. 

under  power  of  attorney,  1101.  .  ^ 

corporation  deeds  and  writings,  1101. 
official  sale  under  authority  of  decree 
and  execution,   1101. 
exceptions  to  rule,  1102. 

where     attesting     witness     unavailable, 

1102. 
mode  of  proof,  1102. 
signature  of  maker,  116^, 
ancient  documents,  1102., 
gjieient 
proof  of,  1102. 

ancient  documents ;  admissible  without  proof 
of  execution,  1103. 


Doouments'^'e^fiVtfi''' '  - '   *^'^'    "■ 
ancient  —  cimt*d. 
death  of  attesting  witnesa  to  aAoient,  474. 
administrative    requirenftents ;   .abaenoe    of 

suspicion,  UU3. 
proof  of  age,  1103. 

must    have    come    from    proper    custody, 
1103. 
writings  within  nile;>  copies,  1104. 
private  writings,  1105. 
neccHsity  of  corroborative  proof;  evidence 

of  possession,  1105. 
evidence  other  than  of  possession,  1105. 
effect  of  irregularities  in  execution  •  or  re- 
cording, 1105. 
deeds,  1106. 

executed  under  a  power,  .M06. 
public  documents,  1107, 

animals 

See  also,   BLoodhouxds. 
u.Hc  of  in  tracing  criminal,  797. 
proof  of  character  of,  1046. 

i: 

DOIKESTIC  LAW 
as  matter  ofT  faict,  26.'   ^  •        .  hS 

DOUUtE  TSOPA&irr 

considered,  41'.  '    . '    i  ; :       . 

DRiras 

effect  oneompetettcy  of  witness^  4I5t. 
evidence  that  person  is  under   influence  of, 
693. 

See  l.xTOXiCATioN. 
opinion  of  ordinary  observer,  698. 
presumption  of  continiisnee  of  habit  of,  417. 

DTTMB 
witnesses,  H48.  '  i  '.. 

BITPUGATE 

writings,  1122. 

BTTKATIOH 

corporate  existence,  of,  judicially  known^  332. 

I>int288 

confession  induced  by,  602. 
inducement  for  confession,  as  a,  588. 
parol  evidence  to  show,  1112. 
presumptioii  of,  #t*2." 
unsworn  statements  to  show,  847. 

DTTTIES 

officers  of  ve6^,r  f^KMled  yritnesses  ,a8  to,  387. 
presumption  of  due  performance  6^,  493. 
public  officers,  of,  judicially  knar\vn,  332,  33^. 
railroad  officers," of,  skilled  witnesses  as  to, 

391   .        * 
street  railway  officers,  of,   skilled  witnesses 

as  to,  391. 
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BTIHO  DECLABAXIOHS 

hearsay     as     secondary     evidence;      dying 
declarations)   84)5. 

presence'  of  accused,  895. 
administrative  requirements;   necessity,  896. 

relevancy,  897. 

ynbjective  relevancy,  898. 

completeness  demanded,  899. 

rule  strictly  construed,  900. 

who  are  competent  as  declarants,  901  i 

function  of  the  court,  902. 
expectation  of  death,  903. 

modes  of  proof,  904. 
form  of  declaration,  905. 
number  of  dying  declarationB,  906. 
privilege,  of  husband  and  wife,  907. 
scope  of  declaration,  908. 
weight  for  the  jury,  909. 

a  discredited  rule^  j^lfi, 

impeachment,  911. 

mental  state  of  declfirant,  912. 
rule  constitutional,  913. 


E 


V 


EAKHnrO  CAPACITY 

evidence  of  reduction  ^f,  693.     , 

ECCLESIASTICAL  LAW 

hearsay  in,  867. 

EOOLSSIASTIGAL  XATTEBS 

skilled  witness  as  to,  385. 
admission  of  records,  1094. 

EDtrC^ATIOK    • 

judicial  notice  of.  362. 

EFFECT 

testimony  as  to  effect  of  evidence,  63. 

« 

ELECTION  CEETIFICATE8 

admission  of,  1082. ,   . .    . 

ELECTIONS 

judge,  of,  judicial  ^nowiedge  as  to,  342. 

jydicial  notice  of  results  of,  359. 

local  option,  judicial  knowledge  as  to,  332 

offices,  presumption  of.  jre^larity,  493. 

records  of,   1082. 

school  districts,  of,  records  of,  1083. 

time  of  holding,  judicially  known,  334. 

ELECTKICAL  ENOINEEEING      = 

See  also,  ExoiNEEaiNG. 
opinions  as  to,  718.  ^    .  * 

ELECT&ICAL  WIBXNG 
opinion  as  to,  710  n. 

ELECTEICITT 

judicial  notice  of  dan;rer  of,  357  n. 
opinions  as  to  use  of,  732,  733. 


other  acts  to  show  knowledge,  1012. 
other  offences  as  part  of  res  gestae^  839. 

EMZNWT  BOXAIH 

See  CcNDEMNATioir. 

1E1K07I0N8 

dying  declarant,  of,  908. 

EXPLOTICENT 
presumption  as  to,  460. 

ENACTXSNT 

statute,    of,   presumption   of   regularitj  lof, 
429. 

ENCYCLOPEDIAS 

examination  by  jurv,  367. 

use  of,  for  matters  of  judicial  notice,  366 

ENDOESEIOBNTS 

entries  in  cburse  of  business,  923. 

ElfFOBCEXENT 

contempt  proceedings^  110. 

order  for  separation  of  witneaaes,  01. 

orders,  of,  appellate  courts,  314. 

ENOINEEE 

expert  evidence,  811, 

ENOINEEEINe 
opinions  as  to,  718. 
skilled  witness  as  to  matters  of,  386. 

ENOXNSEBING  TABLES 

judicial  notice  of,  354  n. 

ENOLANB 

judicial  knowledge  of  common  law  of,  322. 
trial  by  jury,  123. 

ENLISTMENT 

proof  of,  1082. 

.  ENTBIES 

absence  of,  af.  negative  fact,  667* 
books,  in,  admissions  l^y,  £i4^7; 

ENTBIES  IN'  COtTBSE  OF  BtrSINBBS 

declarations  in  course  of  business,  914. 

relevanpv  .of  r<^larity,  914. 
English  rule^  915. 
Aniierican  rule,  916. 
administrative  requirements;  necessity,  917. 

subjective  relevancy;  adequate  knowledge, 
918 

absence  of  controlling  motive  to  misrepre- 
sent, 919. 

contemporaneousness  required,  920. 

regularity,  921 
form  of  statement,  922. 

Avritten,  923. 
nature  of  occupation,  924. 

See  ^HQP  60OK8. 
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EaUAXIZATION  BOAI^DS       ,  ^ . , ; .: 
presumption  of  regularUj  m  aets  oi,.41^  .  > 

EQUIPXSirr 

farm,  of,  opinion  of  value  of,  757. 

mines,  of,  opimion  m  to»  729. 

railroads,  of,  expert  evid#n<ie  i|s  to,  8U^.  , 

railroads,  of,  opinion  as  to,  731*. 

railroads,  of,  skilled  witnesses,  as  U>»  3»1. 

street'  Railways,   of,   expturt  evidence  as  XQ, 

815.  •      ;< 

street  railways*  of,  opinion  as  to,,. 73^  . 
street  railways  of,  skilled  witnesses  as  to, 

391. 
telegraph  lines,  of,  opiniona  as  Uh  733... 
vessels,  of,  opinion  as  to,  7  IS. 

ZQJSAL  PBIYILSG^d 
allowed  parties,  657.  ■  t      • 

IfiQtJITT 

admissions  by  co-party  in,  5?6. 

admissions  in  pleadings,  510. 

burden  of  proof,  397. 

burden  of  evidence  as  to,  411. 

completeness  of  proof  of  pleadings  in,  265, 

discretion  in,  75  n. 

judicial    knowledge    of    state    common    law 

courts,  323. 
judicial  knowledge  of  rules  and  principles  of, 

322. 
jury  trial  in,  207,  216. 
parol  evidence  to  show  inistaket  11 17. 
presumption  from  failure  to  call  witnesses. 

435. 
su£Bciency,  of  evidence  in*  41. 

EXKOE 

granting  new  trials,  134. 

ESCAPE 

attempts  to,  559. 

jail,  from,  by  accused,  557. 

ESTIXATEd 

estimates,  734. 

administrative  requirements,  735. 
age,  736. 

capabilities;  animate  .objects,  737.       ,. 
med^inical,  738, 
causation,  739 
dimensions,  speed,  weight>  etc.,  74P. 
of  value,  748.  , 

See  KxPERTS.  '      .    . 


ESTOPPEL 

claim  to  jury  trial,  of',  223. 
claim  of  death  after  absence,  ^55. 


V 


II 


EVENTS 

» 

states  di8tin^ish(*d.  .35 

order  of,  presun^ption  of  regularity  of,  491 


admission  9^  may  be  discussed  .bv  jud^,  287. 
burden  of.*    See  Burden  op  eWdenct.  ' 

defined,  4-8.         v.t n  M  \: z .; 
dgflp^teness,  re«uir^„  658.  .        . 

demurrer  to,  5b. 

elicited  by  judge,  2;93.  ^       ; 

explanation  jof,.  by  judge,  I3l! 

illegally  obtained,  22f;'n: 

hearsay,  as,  866. 

improper  latifinle  an.  mf^tipffi  jP92* 

judicial  and  extra-judicial,  4,  p^  6^ 

law  of,  defined,  2. 

matter  of  adminktration^  a^  117. 

new  trial  for _ newly  discovered,  ,277.  , 

perception,  by,  229. 

preponderance  of,  908., 

proof  contrasted,  7. 

right  to  produce,  148  et  al. 

See  also„  Aiiiil«iSTftATioif. 
xfetfietafl.ix>.«xp^te  trM  304. 
scope  of  law  of,  3. 
secondary ' w«.iiiings  of,:. 22. 
subdivisions  of-'eyidencew  9.     . 

admissible,  evidence,  10.       • 

competent  evidence,  12.  • 

best  and  aecondaj^'  evideoeSi  U. 

conclusive  evidence,  13. 

direct    and    cir^^st^ntiaH    evidence,    14, 
655 

material  evidence,  16. 

oral  and  docuhientary  evidmcet  document 
defin^ie,...     .• 
difficulty  or  YembVAl,  if: 
symbolical    representations    of   thought, 

proper    scope   o!   documentary   evidence, 
19.  . 

positive  and  nej^i»'e^y^idence,  20. 
real  and  personal  evidence,  21. 
testimony  djstiriguifehed,  8. 
variations  in  orcier  of,  164. 
'    '  -         See  l^ACTS. 
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EYI^iqriA^Y  PACTS 

principal  facts  distinjniif^hed,  34. 

parties,  of,  compul>aory,   1134. 
restricting  length  of,  304. 
witnesses,  of.  ini^-VlTfiX.-. 

See  alFO,  WiTifESSEfl. 

EZAMVEjrfQWffS 

piiblic  documentSy  of,  1068.     . 
ancient  documents,  of,  1104. 


See  Bills  op  KxcEPTOOWa 
persons  from  courtroom,  79-83.     ' 
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WotriE  ** 

disobedieiice  o^  contempt  order,  101. 

EXECVTIOH 

documents,  of,  presumption  of  intent  froni, 

476. 
documents,  of,  proof  of,  1099. 
ancient  document,  of,  proof  of,  474. 
lost  document,  of,  proof  of,  lil. 

EZXOiniON  BOOK 

admission  of,  1083. 

SZ£C¥TI0S8     . 

admissions  in  returns  upoii,  552. 
admission  of,  1063. 
deed  under,  proof  of,  1101. 
proof  of,  270. 

JUCECVTIVE 

dociunents,  complet€>ne88  required' in  proof  of, 

262. 
presumption  of  regularity  t>f  acts  of^  493. 
executive  function  of  i^furt,  09-113. 
judicial  knowledge  of  acts  of,  33^-^40.    .< 
powers  of  judge,  99. 
state,  of,  -udicial  knowledge  as  to,  337. 

.    szsqvToifl 

admissions  by,  537. 

proof  of  acts  of,  1065^ 

proof  of  deed  executed  by,  llOK 

£Z£]fPLI7ICATI0)irS 
proof  of  public  documents  by,  1067. 

EXHAV8TI0H 
evidence  of,  693. 

EZISTEirCE 

*  >  • 

corporate,  reputation  to  show,  948. 
law,  of,  judicial  knowledge  pf,  326. 
martial  law,  of,  judipiaf  knowledge  of,  336. 
record,  of,  determined  by  inspection,  61. 

'    EZPEGTATIOir 

witness  stating,  6<3. 

EltPEBlTION 
trUls,  of,  304 


opinion  as  to,  740. 

judicial  notice  of  human,  356 
witnesses,  of,  instructions  as  to^  131. 


evidence  of,  11103,  1138. 

BXFEJrail 

in  general  ,. 

general  position  of  skilled  witness,  713. 


I  Experts  — IcWftf.        '  •' 

ambigcdty  of  lerms,  -  676. 
conclusions  and  ju4gp)»t  of»  685. 
fees,   1146.  -  ^^^ 

use  of,  175. 

reasoning  by  skilled  witness,  664. 
who  are  skilled  witnesses,  684. 
witnesses   not,  382. 
proof  of  laws  of  nature,  35^. 
proof  of  matters  judicially  known,  370. 
use  of,  on  rebuttal,  175. 
ordinary  and   skilled  olvservers;   differentia- 
tfrni  by  subject 'matter;  what  topics 
are  tec*hnical,  714. 

necessity  and  relevancy,  715. 
architects  and  builders,  716. 
business  affairs,  717.' 
technical  matters,  T18.  * 
mechanic  arts,  719 
Hnger  prints  and  t(:afr}Qi,  .720. 
handwriting,  on.     Sei'  Handwutiztg. 
title  to  real  estate,  721 
medical  inferences.  722 

basis  of  inference,  722. 

qualiHcations   of   witnesses,   723. 

detail  of  constituting  facts,  724. 

who  is  qualifitHl,  725. 

probative  weijrht,  726. 
pfovince  of  the  jury.  726. 

results  of  autopsy,   727.   " 
ordlriary  observers.  727. 
military  affairs,  728 
mining  matters,  720 
photographic  art,  730. 
I'ailroad   matters:    qualifications,  731. 

protecting  the  jury,  731. 

special  training,  731. 

preliminary    detail,  of   constituting   facts, 
731* 
street  railways,  732 
telegraphing,   7.33      — 
value,  746.  75.3-75.5^  750-763. 
judgments  of 
judgments,  808 
criminal  cases,  808. <  • 
an  obvious  administrative  danger  —  field  of 

the  expert,  809. 
admissibility    a   question  ^f   administration, 

8i6. 
illustrative  instances  Hi  judgmenta.  811. 

to  show  common  knowledge,  361,  370. 

medicine.  812. 

as  to  insanity,  700 

mining  matters.  813. 

railroad  matters,  814 

trolley  and  street  railways,  815. 
hypothetical  questions' 
the  hypothetical   question,  816 
conclusion  and  jiidorment,  817 
form  of  question.  i^l8.     >  • 
substantial  correctnesA  reciuired.  818. 
must  include  all  farts  essentia t  to  some  rele- 
vant hypothesis.  810. 
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Experts  —  cattf^/  " 

must  include  all  undiBpute^  mat^ii^  iacts, 

820. 
facts  must  be  plausibly  proved,  821. 
general  assumptions^' ii22. 
^4miDistr«tive  details,  823.  . 

EXPIKATIOS 

agency,  of,  admissiodrO}!  iigent,  540. 

EXPULHATIOS 

admissions,  of,  516;  5S&'   • 
failure  to  call  witnesses,  of>  435. 
flight  of  accused,  of,  550. 
parol  evidence  rule  ^6r.  '1115. 
possession  of  stolen  goods,  of,  405. 
proof  of  other  acts  for,  1022. 
spoliation,  of,  430. 

XZPLAVATOET  YACT9 

relevancy  of,  666. 

SZPEES8  COlfPAVISS 

judicial  notice  as  to,  362. 

EZPEE88  XAUCE 
See  Mauce. 

EZTEAJXTBICIAL  ADXISSIOHS 

See  ADMl6SI0i96. 

EXJBJUjn>JClAJ,  EYIBENCE 

defined,  4,  5. 

distinguished  from  judicial  evidence,  4. 


P 


VACT8 

See  also,  Coubt  awd  Jmrr. 
admissible,  664-671. 
admiBsions  of,  ^^ 
assumption  of,  120 
comment  on,  by  judge,  122,  128. 
conclusions  of,  795-802 
constitutionality  of  statute •  declaring  effect 
of  certain  facts,  37.       *   .  , 

defined,  23    .  ..^.,  ^  .. 
uniformity.  1024  •        .*   . 

common     knowledge     of     S^     KNowifDOE, 

CojpfWjf,  //.*  ,;,    •  :.  ' 
matter  of  fact,  24. 
matter  of  law,  25. 
matter  of  opin^oA,-2(J.'  ^  -'••   r 
classification    of   facts,    physical,  or    psycho- 
logical, 27 

simple  and  compound,  28: 

component  facts,  29- 

component'  and   pi^hitive,  30.  i 

res  gestae  and  constituent.  31  , 

compound,  component,  and  constituent,  32. 

positive  and  negative.  .33. 

principal  and  probative; '34*.  > 

states  and  events,  35.       -,    -         .  .    j^ 


I  •> • 


•  •   >  ^   I 


Facts  — con|'^^ 0:^7 ,,  jAH3as? 
anomaly  of  code  pleading,  34. 
probative  or  evidentiary  facfb  (factum  pn>^ 

standpoint  of  the  law  of  evidence,  35. 
relevancy,  36. 
uncontrovei*ted,   128.    . 

EAILVEE 

to  call  witnesses,  presuniption  from,  435. 

to    produce    documents,    presumption    frohn, 
440.    "  •••.•■..-.. 

to  see  or  hear  as  negative  evidenci^,  667. 

EAX8EH00B 

admissions  hf'TAsidtng,  S^i:^-^  '^' 

FALSE  F&EI^HSES 
other  acts  to  show  knowledge,  1012. 
other  offences  as  part^of  Hps  gestae,  830. 

FAI.8B  BwsAsnre 


pedigree  '  statements    of '  mTebiliers  cty    025- 

equipment,  opinion  of  vc^luc  of,  757. 
expert  evidence  in,  811. 
\  opinions  as  to^  718.  < 

s«killed  witness  ftg^to-mnttfiirKfof,  385. 

FABM8 

judicial  notice  of  matters  of,  362. 


u«^i 


inducement  to  ponfession,  as  an,,  585. 

opinion  as  to,  711. 

unsworn  statements  to' show,  847. 

FEBERAX  COmilBSIOHAEB 

judicial  knowledge.j^q  X9i>  342. 

FEBBSAX  GOUBTft 

admissions  in  pleadings  used  ifi,  512. 

comment  t>]rriiill|R*oo'je\iii«mf«/.Wi 
granting  new  trial,  139. 

judicial  knowledge  as. to  jurisdiction  of,  3421 

judicial  knowledge  of  law,  322. 

judicial  knowledg'^f  f9C<iM'^oi,  344. 

jiidicial  knowledge,  of  messages  of  govenipr^ 

337 

judicial  kno^l^e.o/  V,i?W^r)'^^Ai  ^^*  ^^ 
judicial^  knowledge  of  "higirattn'e  and  seal  of 

''state  Cdurts.  '344  .^ 

judicial  knowledgf  jpf.  ^jrt4en  laws.  326. 
judicial  knowledge  of  written  law.  328. 
otficials  of,  judicial  knowledge  of,  343. 
proof  of  records  'W?  t078 .  •  St  tt 
power  to  punish  for  contem|>t.  99. 
F£B]mpAi^  OFFXCEEB 

judicial  knowled^  ss  to,  334-, 
presumption*  of  cpntipii^nce  of  tenure,'  419.' 
presumption  pf  .r^^gul^ri^y  of.  a^^ts  of,  403. 
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VBOSEAL  BSC0BB8 

admiasioii  of,  1062. 

FEEBIS-XDmO 

confessions  of,  5^5. 

opinion  of  ordinary  observer  as  to.  70!^ 

persons  as  witnesses,  97. 

* 

fE£8 

e.^pert  witnesses,  .1146. 
county  clerk  of,  record  to  show,   1082 
payment  of  jury,  deposit,  220. 
witness,  1146. 

FELLOW  SE&VAHT 

otker    acts    to    show    knowledge    of    incom- 
petency,  10 1 2. 

JELOHT 

See  C©|«rpi;Ni>tNCfc  F/i^nt. 

FE&lCElftSB  LIOT0E8 

judicial  notice  of,  d5S.'   '  'l 

See  also^  Intoxicating  Liqcobs. 

FipirqiABZlBS 

admissions  by,  537,  538. 
account  books  of,  $^92 
wrongdoing  not  presumed,  49^- 

PIBLB  NOnS 

declarations   of   public   or    general    interest, 
893. 

EI0V&E8 

evidence  of  meaning  of,  807 
opinion  of  genuineness  of,  764. 


justice  ol  t|e  peace,  of,  1064. 

VILLHTIOS 

character  evidence  in,  168D. 

See  also,  Bastabdt. 

FEHAVOIAL  COHHITIOm 

evidence  of,  691. 
reputation  to  show,  874. 

■  I 

raiBiiros 

judge  sitting  as  jury,  114. 
special,  51. 

FINDIKOS  OV  FAdt 
action  of  appellate  courts,  as  to»  307. 

YXKE  ABn 
judicial  notice  of,  358. 

FnrOEE  ^EXVTS 
opinion  as  to,  720. 

experiments  as  to  use  of.  1138 
use  of,  skilled  witnesses  as  to,  388. 
See  alto,  Wbap6n8. 


EIEE  miniAVGB 

expert  evidence  as  to,  811. 

See  also,  iNSt'RANce. 

FLAG 

foreign  countries,  of;  judicial  knowledge  as 
to,  336.    ,  T 

FUOKI 

accused,  of,  55  7«  559, 

E0STir8 

opinion  as  to  indications  of,  692. 

EOOD 

expert  evidence  as  to,  812. 
judicial  notice  of,  358. 

F00TIH08 

bookkeepers,"  ^f)  ia<fii3*i«ion#  In-.  -555. 

FOOTPEIHTS 

identiacation  of,  0!«, '  69l  '  ^     - 

FOECE 

blow,  of.  opinion  a^  to,  722.  • 
judicial  notice  of  laws  of,  353. 
opinion,  jOf,  effect  of,  739.. 

FOEEIOH  CITIE8 

judicial  notice,  of,  355. 

FOEEION  C01RPOEATIOK8 

presumptions  against  illegality  of.  495. 

FOEEION  C0VHTEIE8 

copies  of  record»  of,  lOiU. 
judicial  kiio^x  ledge  as  to,  336- 
judicial  knowledge  of  laws  of,  323,  329. 
judicial  knowledge  of  treaties  with,  327. 
skilled  witness  as  to  law  of,  386. 

FOEEIOH  COtrBTS 

judicial  knowledge  as  to,  342. 
proof  of  record  of,  1079. 

FOEBIGHEE 

as  witness,  153. 

FOEEION  O0YEEN1CENT8 
judicial  knowledge  of  recognition  of,  336. 

FOEEION  LANOXTAte 

document  in,  57. 

FOEEION  LAW 

completeness  of  proof  of,  263. 

evidence  of,  1055. 

judge  acquiring  knowledge  of,  383.    * 

presumption  against  charge,  419. 

presumption  of  knowledge  of,  477. 

presumption    of    similarity    with    domestic, 

494 
proof  of.  61 
question  of  fact\  25 
skilled  witness  as  to,  386. 
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VOKSIOV  XnilBTIEl 
judicial  knowled^  as  to,  334. 

FO&SIOV  aiCOBM 
copies  of,  1091. 

VOXXZOV  8TATX8 

evidence  of  statutea  of,  1055. 

judges  of,  judldal  kaowlcdge  aa  ta,  342. 

judicial  knowledge  of  courts  of,  342. 

judicial  knowledge  of  statutes  of,  329. 

proof  of  judgment  of,  SL 

proof  of  judicial  records  of,  1073. 

records  of,  copies,  1090. 

skilled  witness  as  tblaw  of,  386. 

FOESieK  sTATtnrxs 

judicial  knowledge  as  to,  332. 
judicial  knowledge  of  federal  courtd  as  to, 
328. 
See  also,  Fohkign  Law. 

VDERXTV^X 

privil^e  as  to  self-incrimination,  1170. 
sufficiency  of  evidence  in  actions  for,  410. 

FOItOE&T 

See  also,  SPouAnoN. 
other  acts  to  show  knowledge,  1012. 
other  off(:nces  as  res  gestae,  839. 
presumption  from,  434. 

70EM 

confessions,  of,  603. 

declaration  as  to  matters  of  public  or  gen- 
eral interest,  893. 
dying  declaration,  of,  905. 
hearsay,  composite  of,  870. 
hypothetical  question,  of,  818. 
judicial  admissions,  of,  502. 
oath,  of,  98. 

object,  of,  descripticfir  of  .by  witness,  691. 
pedigree  declaration,  of,  933. 
spontaneous  declaration,  of,  959. 
unsworn  statement,  oi,  853. 

VORJOER  EYIBXVCE 

former  evidence,  617. 

administrative  attitude  of  the  court,  618. 

adeqiMte  necessity.  619. 

failure  to  stteiifiOli,  619, 

absence  from  jurisdiction,  620. 

claim   of  privilege  against  self-incrimina- 
tion,  621 

death,  622 

impriaonment,  623. 

inability  to  find,  624. 

infamy,  625. 

interest,  696 

mental  incapacity,  627. 

official  duty,  i928 

physical  incapacity,  -620 
former  trial,  630. 


Vomer  ETideaee  —  cont*d. 
the  hearsay  rule,  631. 
identity  of  the  iasve^  632. 
identity  of  the  parties,  633. 
scope  of  proof;  extension,  634. 

intension;  precision  in  recollection,  636. 
media  of  proof;  official  documents,  636. 

unofficial  doeiunents;   memoranda,  637. 

stenographefs^  638 

witnesses;  independent  relevancy,  639. 
completeness,  254. 
admissions  taQr»  5)6;    ' 

EOEXEE  JS0P4EET 

Si€  Doubly  JaoirAapT. 

VOX'S  UBEX.  ACT 
authorizing  general  rerdlcts,  45. 

EEATEEVAL  80CISTI&S 
records  of,  1096 

EEAtTD 

character  evidence  in,  1033. 

effect  of,  on  confession,  595. 

opinion  as  to,  712. 

other  acts  to  show  intent,  1011. 

parol  evidence  to  show,  1 1 12. 

presumption  against,  495. 

presumption  against  spoliator,  430-443. 

presumption    from    suppression    of   evidence, 

4.35-443 
spoliation  of  goods  stolen.  465. 
sufficiency  of  evidence,  411. 

TEAtrDtriEHT  EEPES8EETATX0H8 

parol  evidence  to  show,,  1112. 

TESI0HT 

carriage  of,  skilled  witnesses  as  to,  391. 
judicial  notice  as  to,  362. 


party,  of,  admissions  by,  540. 
pedigree  statementa  by,  928. 

nHSlTMHIP 

unsworn  statements  to  show,  851. 

FEIOBT 
horse,  o^  opinion  as  to,  694,  711,  739  a. 

vtrvctzom 

judicial  office,  of,  63-113. 


G 

OAJOOTG 

judicial  notice  of,  358. 

'     GAS 
judicial  notice  of  characteristics  of,  363. 


m. 


OAZSTTB 
judicial  knowledge  of,  335.;, 

GSHEAlOdT 

declarationB  as  to,  925-94'8, 
rcpuU^tio^Q  to  show,  934. 
tradition  to  show,  93& 

3ee  also,  Pedigree.' 

GENERAL  AGEHCT 

See  Agexct. 

GEHE&AL  QVAXMAJf 

admissions  by,' .  58J7<  /     -   .t  -.  y  . ,  ^ .. 

GSmB&At.  VSEDICTB' 

GSVTtBinSM 

animals,  o^  <ipinioD«.  oL^lA^,, .  ,  . 
horse,  of,  proof  of,  1046. 


li^jyE^.  {References  are  to  Sectiom^) 

trial  by,  12d. 


•  • . 


documents,  of,  burden  of  evidence  of,  407. 
map,  of,  1082. 

public  documents,  of,  1063,'  1054. 
signature,  of,  presumption  of,  426. 

GSOGRAFSY 

judicial  notice  of  factt^ 'of ,  364,  860 
use  of^  booW  of,'30^. 

GIN 

judicial  notice  of,  353. 

GL088ABIES 

use  di;  9M'     *   '        "':  '  -  ':.  -         /  ♦ 

GOOD  7AI^ 

assumption  of,  478, jj,-,  • 
offer  o(  compromise  tq .  show,  577. 
opinion  as  to,  712. 
other  acts  to  show,  1014. 
reputation  of  defeftdicrt  I  ilK  malicious  prose- 
cution, 1036.    .    .    . 
unsworn  statements  to  ^QW,.  847,  .852    ,   . 

identification  oi,  697,,  ,  ..  ,    . 

judicis^l  knowledge  as  to",'  337. . 
judicial  knowledge  of  appointhientby,  334. 
judicial  knowledge- . of r^a^  of,  340. 
messages  of,  judicial  knowledge  as  to,  337. 
presumption  of  regularity  In  acts  of,  403. 
proclamations  of,  judicial  knowledge  as  to, 
337. 

GRADE 

offense,  of,  sufBcieiki^^¥^'^idence,  409. 
opinion  as  to,  740. 


UBe  oil  369. 


GRfjKlIARB 


GRAHB  A88IZS 


GRAHD  JURORS 

>  .  ♦  .-   . 

competency  as  wrtne^'s,  1158.'  * 

judicial  knowledge  as  to,  342. 

Judicial  knowledffcyof  time,  of  minting,  342. 

privilege  of  testimony  before',   1168: 

GRAHB  JURY  G&BRX 

presumption  of  reguTarity  of  acts  of,  49S^ 

GRAHTOR 

admissions  by,  539; 

GRAHT8 
records  of,  10^,JIP87,        .  . .  _ 


lost,  472. 


See  also,  Deeds. 


GRAVE8T0HEB 

proof  of  death  by,  942  n. 

GAAVITATtOH 

judicial  notice  of  laws  of,  353. 

opinion  as  to,  711. 

GVARBIAir 

proof  of  acts  of,  1065. 

proof  of  deed  executed  by,  1101. 

GVARBIAS  AB  JJTBM 

admissions  by,  537. 

GIIFB8B 

witness  stating,  673. 
not  permitted,  181. 
when  permitted,  658. 

GUILTT 

effect  of  withdrawn  plea  of,  525-a, 

i 

mm   • 
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HABEAS  COBiFVi 

for  production  bf  'witness,  1148. 

1.; 

HABITS 

account  books  to  show,  990. 

animals,  of,  skilled  witness  as  to,  88IK 

opinion  of,  694. 

presumption  as  to,  424.  '     ' 

presumption  of  continuance,  417.' 

presumption  of  following,  426. 

proof  of,  1007. 

reputation  to  show,  ^74: 
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KAMBWEITXHO 

proof  by  direct  ^iideaee^79Ar    • 
proof  by  secondary  evidence;  cironinitt,»nti»l, 
765. 
characteristics  of  band  writing,  766. 
phenomena  of  documents,  767. 
preliminary  detail  of  fact,  767. 
typewriting,  767. 

who  are  qualified  as  witnesses,  768. 
age  of  alterations,  769. 
inference  from  observation,  770. 
ordinary'  observer ;  qualifications ;  seeing  per- 
son uTite,  771. 
adoption  in  course  of  business,  772. 
special  experience,  778. 
skilled  observer;  qualifications  required,  774. 
comparison  of  hands,  775. 

qualifications  must  be  afiirinatively  proved, 

776. 
requirements,  777. 
English  rule,  778. 
American  rul^,  779. 
witness  to  comparison  rejected,  780. 
witness  to  compariHon  accepted,  781. 
statutory  modifications,  782. 
irrelevant  document,  782. 
proof  of  staoidard,  783. 
proof,  784. 

testing  on  cros^examination,  786. 
proof  in  criminal' cases,  786. 
standardizing  document,  787/ 
probati%*e  weight  of  the  inference,  788. 
function  of  the  court,  789. 
inference  a  reasoned  one,  790. 
tests  furnished  by  cross-examination,  791. 

HAt&ED 
unsworn  statements  to  show,  847. 


See  also,  Public  Health. 
evidence  of,  691,  693. 
opinion  as  to  effect  of  acts,  1^, 

HEA&niO 

failure  to  hear  as  negitive  evidence,  667. 
loss  of,  by  witness,  former  evidence,  WK 
time  and  place  of,  as  surprise,  283. 


hearsay  rule  as  a  distinctive  anomaly;  scope 
of  the  amwaly,  837,  . 

account  books,  977-95)5. 

See  also.  Shop  Books. 

affected  by  best  evidence  rule,  242. 

character,  1025-1047.  . 

See  also,  Chaiacteb. 

dcelaratians  a^ftinst  interest,  880-688 

declarations  as  to  matters  of  public  or  gen- 
eral interest,  889-894. 

definition  of,  872. 

entries  in  coarse  of  bosiness,  914-^24. 

former  evidence  an  exception  to,  617-636! 


Honnay  *- cont'il.'^  " 
form  of  hearsay,  872. ' 
individual  hearsay,  872. 
composite  hearsay,  872,  873. 
reputation,  871.      '     - 
rumofi  875. 
tradition,  876. 
printed,  877. 
written,  878 
oflScial  statements;  admiasiona,  879. 
withdrawn  plea  of  guilty,  525-a. 
hearsay  rule  stated»  -8^ 
understanding,  859. 
opinion,  859. 

telephone  cotnmunications,  859. 
official  duty,  859. 

a  controlling  rule;  an  absolute  bar,  860. 
statutory  exceptions,  861. 
hearsay    memoranda    refreshing    memory, 

862. 
implied  hearsay,  863. 
knowledge  based'  on  reptftation,  864. 
tefitimony  based  on  hearsay,  •  865u 
joint  knowledge,  865. 
latitude  of  party  in. meeting,  302. 
market  value,  as  to,  744. 
pedigree  declarations,  925-948. 

See  also,  Pi^iobee. 
proof  of  value  by,  744. 
reasons  for  hearsay  rule;  inherent  weakness, 
866. 
distrust    of   the   jury;    hearsay    in    other 
judicial  systems,  867. 
relevancy  of  hearsay,  869. 
objective  relevancy,  870. 
subjective  relevancy,  871.  , 
res  gestae  statements.    See  Res  Gestae. 
scope  of  heak-siiy  rlUe,  868» 
shop  books,  977-995. 
spontaneous  exclamations,  949-976. 

See  also,  Res  Gcstak. 
unsworn  statements:  hearsay,  857. 
independently     relevant     statements     and 
hearsay,      declarations      contrast. 
857. 
antiquity  of  rule,  858. 
corroboration,  858. 
depositions,  858. 
See   also,   Dcclabatiors  ;    Dtiho   DECLam^- 

TIONS;    FOBMES  EVIDEKOB, 


judicial  notice  of  movements  of,  354. 


opinion  as  to,  740. 

KIOKWAT 

opinion  of  safety  o'f.  699. 
presumption  of  tfoatlnnaiiee  of,  416. 
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HI8T0RIBB 

examination  by  jury,  367. 
uae  of,  366,  369. 

HI8T0ET 

See  also,  Natural  Hibtobtl 
family,  See  Pediobee. 
jury  system,  of,  120. 
judicial  notice  of,  359. 
self-intriminatton,   597. 

HOMXCIIiE 

character  evidence  in,  1029,  1033. 
dying  declarations  in,  895-913, 
other  acta  to  show  intent,  1011. 
other  .offenses,  evidence  of,  839. 
presiunption  of  malice,  468. 
rep^tation  of  deceased,  1036. 
8pk)ntaneouB  statements  in,  967. 

HOITESTY 
proof  of  character  for,  1033. 

HOPE 

inducement  to  confession,  as  a,  585. 

HO&SES 

copditions  of,  693. 

fright  of,  opinion  as  to,  694,  739  n. 

opinion  of  value  of,  760. 

pi  oof  of  gentleness  of,  1046. 

HGirais 

judicial  notice  as  to,  353. 

HTrSBASB  AND  WIVE 

See  also,  Divobcg  Coubts. 
dying  declarations,  907. 
pedigree  statements  by,  925-948. 
presumption  of  access,  447. 
presumption  of  coercion,  462. 
presumption  of  continuance  of  relation,  419. 
presumption  of  legality  of  marriage,  446. 
presumption  of  legitimacy  of  children,  446- 

450. 
privileged  communications  between,  1166. 
statements  of  wife  in  presence  of  husband, 

569. 
witnesses,  as,  1155. 

HTTXAJf  EZPEEIEHCS 
judicial  notice  of,  356. 

HTDEAVIIC  ElMlHEEEIHO 

See  also,  Encineebino. 
opinions  as  to,  718. 

HYPOTHETICAL  QUESTIOHS 


w    •  I 


IDSfHTlPieATIOH 

crime,  of,  confession,  583.  ' 
document Sv  of,  109U. 
lying  declarations  to  show,  908. 
opinion  of,-U()6. 

I'larties,  of,  parol  evidence  yule,  1118, 
proof  of  other  acts  for,  1023. 
speaker,  of.  over  telephone,  ^q6. 
stolen  goods,  of,  460. 
unsworn  statements  to  show,  846,  852, 

IBEETITY 

accused,  of,  sufficiency  of  evidence,  409. 

acoount  book,  of,  987. 

actor,  of,  1023.    ' 

appearance  in  court  to  show,  1134. 

articles,  of,  1137. 

opinion  as  to,  695,  740. 

parol  evidence  of  identity  of  parties  to  doen- 

ments,  1118. 
pedigree,  declarations  as  to,  931. 
person  mailing  admissions,  of,  530. 
person  talking  over  telephone,  656. 
presiunption  of,  from  similarity  of  name,  488. 
proof  of,  656. 
res  gestae,  846. 

imocT 

See  also,  Ii^banitt. 
competency  of  witnesses,   1150. 
determined  by  inspection,  61. 
shown  by  inspection,  1134. 
deaf  mute  not  presumed  to  be  idiot,  424. 

iGjfOBfirqE 

fact  of,  as  evidence  of  i^on  existence,  667. 


effect  of,  on  confession,  596. 
evidence  obtained  illegal]^,   226  n. 
presumption  against,  495. 
parol  evidence  to  show,  1113. 

nasozLiTT 

preelimption  of  continuance,  421. 

nCXOEALITT 

■   •  '/ 

presumption  against,  496.' ' 


dying  declarants,  of,  911. 

formal    instruments,    of,    sufficiency    of   eyi< 

dence,  411. 
former  evidence,  of,  618. 
judicial  proceedings,  492. 
of  agent  by  evidence  of  his  statements,  843. 
other  offenses  as,  839. 
witnesses,  of.  1180-1185. 

See  also,  WrTi<rc80K8. 
unsworn,  statements  to  shot^,  852. 


IITDfiX'.  {Beferences  ure  to  S/tcH&nsJ) 
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niBdttmxirnr 

See  also,  PossiBiLifr. 
performance  of  oi'der  aa  excuse  for  contempt, 
101. 

nCBOTXHCT 

rebuttal  of  presumption  of  legitimacy,  448  n. 

I1CPBE88I0N 

witness  stating,  673. 

imsworu  statement^'  to  shdw,  847. 

XXPRISOVXEHT 
witness  of,  former  evidoioe  of,  623. 

IXPBOPXB  EYIDEHCE 

right  to  offer,  when  other  party  has  done 
so,  657. 

DICAPACItY 

party  to  contract,  of,  parol  evidence  to  show, 

1114, 
witnesses,  of,  1149,  1150. 

DfCtBElTTAL  HEA&nOS 
jury  trial  in,  213. 

IHCOKE 

opinion  of  amount  of,  691. 

*  nrCN>MFJSTJBirCT 

proof  of,  to  invalidate  writing,  1114. 

IHCOlfPETEHT  EYIDEVCX 

latitude  by  party  in  meeting,  302. 

conduct,  of,  admissions  by,  554, 

nrCOHSISTElIT  FACTS 

probative  relevancy  of,  665. 

IHCOEPOEATIOH 

municipalities,  of,  declarants  as  to,  894. 
presiunption  of  continuance,  419. 

IHCOEPOEATION  ET  EEFEEEITCE 

completeness,  255,  '274. 

'  Iiri)£dT£l>HES8 

school  districts  of.  records  of.   1083. 
conclusion  of  witnets  as  to,  805. 
oral  evidence  to  sliow,  1128. 

INDEtl^te  fix AE8 AT 

definition  of,  872. 

IHDEPEirBENT  EELEVABCT. 

admissions  by  agenti  543;' 

book  entries,  of,  547. 

confessions,  604. 

declarations  of  cpmp.l^iA^Qt  .in  rape,  971. 

evidence  of  charslcter.  1034.   ^ 

evidence  of  silence,  564: 


UMefCBdest)  Eelevamtjr  «^  Contd.  \ 
offers  of  compromise,  57?:   > 
private  writingB,  of»  1098. 
proof  of  docum^its,  273. 

See  also,  AmtiNiSTBiiTioif. 
nnaworn  statements,  of)  838-856. 

XHEIAITA 
special  interrogatories  in,- 50,  51. 

IHBIAKS 

judicial  knowledge  of  treaties^  327. 
witnesses,  as,  1159. 


witness,    di8q^alified    for,    former    evidence, 
625. 

nnpAiroT 

parol  evidence  rule,  1114. 

IN7AHTS 

See  also,  Chjlobeit. 
admissions  by,  532. 
age  of,  determined  by  inspection,  61. 
dying  declaration  of,  901. 
witnesses,  as,  97,  1149. 
presumption  of  capacity  for  crime,  463. 

IHFEEXHCS  JPEOM  SEH8ATZ0Ej    OEBI- 
NABT  0B8EBVEB  ' ' 

inference  from  sensation;  ordinary  observer; 

familiar  physical   objects,  688. 
negative  inferehces,'  6Bdi         '  ' 
instinctive  inferences,  690. 
reasoned  inferenoesi  691. 
conditions  of  admissibility  of  inference?  froni 

observation,.  692. 
physical  inferences ;  body,  693* 
conduct, '  694. 

identities  and  correspondences,  695. 
how  far  reasoned  inference  is  essential, 

696. 
circumstantial  evidence,  697/ 
other  tracks,  697.  ^. 
other  correspondence's,"  697. 
footprints,  697. 
intoxication,   608. 

physical    condition    of    inanimate    objects, 
699.  . 

suitability,  699. 
soundness,  699. 
safety  of  public  places,  699. 
physiological  inferences,  700. 
psychological  inferences,  701. 
insanity;  ordinary  observer  rejected;  Massa- 
chusetts rule,  702. 
rule  in  New  York,  703. 
ordinary  observe!^  Wmitted,  704. 
qualification  of  ability  tD  state  details  of 

phenomena,  705. 
qualiftcation  'dfi  'Mtitible    opportunities 
for  observation,  706. 
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Inference  'from    BenMrtioif:    OvAinmry    Blh 

•errer  —  canfji. 
inBanity ;  ordinary  observer  rejected  —  oonVd. 
qualification    of  "ability    to    coordinate 

(dienomenA,  707. 
judicial  estimates  as  to  probative  force, 
708. 
skilled  observer, '  70^.  ' 

inferences  of  sanity,  709; 
subscribing  witness,  710. 
an  anomalous   position,  710. 
marked  administrative  Indulgence,  710. 
probative  force,  710. 
objective  mental  ^tat^s,  7Jil. 
administrative  requirements,  711. 
intuitive  and  reasoned  inferences,  711. 
animals,  711. 
self -regarding  stages,  ,7.1}. 
psychological  states  regarding  others,  711. 
disposition,  711. 
inference  rejectedi,  7 12.  t 
psychological  states  not  subject  to  direct 

observation,  712. 
subjective  relevancy,  712. 
lack 'of  objective  relevancy,  712. 
facts    may    be    placed   l^fore   the   jury, 
712. 


i  > 


drawn  fi'dti  ek)9tcnce  of  document,  '57. 
witnesses,  of,  672-^J^7: 

See  Ulso;  WfT:«BB8EB. 

nrFEKIOB  CO^&TS 

attorneys  of,  judicial  notice  as  to,  343u 
clerks  of,  judicial  kud^Mrledge  of,  843. 

'<kmtempC  of  court,  103^-   .i 

judicial  knowledge  as  to,  342. 

judicial  knowledge  of;  330.   . 

judicial  knowledge  of  practice  of,  343i 

presumption  of  regularity  of  acts  of,  492,  493. 

INFLUENCE 
See  Undue  iNFxrEifCE. 

INITIALS 
presumption  of  identity  from  similarity,  488. 

INJITRIE8 

animals,  of,  opinions  as  to,  718. 
appearance  of,  693. 
cause  of,  opinion  as  to,  722,  739. 
declarations  upon  receiving,  974. 
experiment  as  to  extent  of«  L138« 
expert  evidence  as  to«  812. 
iBspection  to  show,  1134. 
results,  of,  693. 

X9WA 
opinion  as  to,  769. 

niNOCBNCB 

presumption  of,  400,  *478-484,  49a 


counsel,  of,  restricted,  297. 

nratrssTs 

judicial  knowledge  as  to  courts  of,  342. 
See  ako^  0<>iI6kebs. 


INQUISITION 


trial  by,  120. 


INSANITY 

admissions  by  insane  party,  632,  534. 
accused  of,  burden  of  proof  of,  400,  401. 
burden  of  evidence*  as  to,  404. 
competency  of  witpesses*  97,.  1150. 
confessions  ot  Insane  persons,  585. 
dying  declarations  of  incompetents,  901. 
evidence  of,  declarations  of  family^  656. 
expert  evidence  as  Uk  ,812.. . 
inspection  to  show,  11^4. 
opinion  of  ordinary  observer  as  to,  702. 
opinion  of  physician  as  to,  709,  722. 
presumption  of  capacity  for  crime,  463. 
presumpti^  p^  AM>ntii^npe^ .  404y  421. 
presumption  of  mental  condition,  421. 
skilled  witness  as  to,  709. 
spontaneous    declamtionf  of    insane   person, 

976. 
swearing  insane  witness,   97. 
unsworn  stateBfkll&it!^.8llOWi'847. 
witness,  of,  former  evidepce,  627. 
witness,  of,  introduction  of,  former  evidence. 


«19,  '  '^^ 
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witness,  of,  introduction  .of»  former  evidence, 

INS0S2VEN0T: 

conclusion  as  to,  795. 

opinion  as.  to,  691. 

presumption  df  continuance,  416,  422. 

INSPECTION 

.        •     ,     •■> , 

See  also,  Pebception,  Evidence  bt. 
trial  by,  61. 

INSTBUgTIONS 

See  CouBT  and  Juby. 

INSULTING  LAN0UAOE 

contempt  of  court,  100. 

to  witnesses,  as  contempt,  100. 

witnesses  by  counsel,  of,  prevention  of,  295. 

iNSUiuurcs 

admissions  in  application  for,  548. 

expert  evidence  as  to,  811. 

judiciaf  notice. of;  362. 

opinion  as  to  matters  of,  718. 

policies,  proof  of,  1099. 

skilled  witness  as  to  matters  of,  385. 

INTELLIGENCE 
determined  by  inspection,  1134. 
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criminal  cases,/  busden  of  pro<^  aa  to»  400v 

admiasioos  by  agent  to  show,  643. 

as  res  gestae^  848. 

evidence  of  reputation,  1036. 

obstruction  of  justice,  104. 

other  acta  to  show,  1011. 

presumption  of-  continuance  of^  ^1. 

proof  of  by  admissions,  557. 

proof  of,  550. 

XVTBHTIOJT 

admission  by  agent  to  show,  549. 

consequences,  presumption  of,  475. 

presumption  of  continnance  of,  421. 

proof  of,  559. 

testimony  of  person  as  to,  656. 

unsworn  statements  to  show,  848. 

writer  of  document,  as  question  of  fact,  57. 

nrVX&BPT  (ON  MOHBT) 

presumption  of  rate  in  foreign  state,  61. 
computation  of,  on  a  note,   admissions  by, 

^^'      .-■       ^-.  ;.. 

nrTB&ssT  (or  raBsom> 

disqualification  of  wi^tne^s,  626,  1157. 
declarations  against,  880-888. 
uiiswQrn  statements  tp  show,  848 

IHTE&SSt 

witnesses,  of,  1184. 

mOLKAL  RBTSjnTE 

judicial  knowledge  of  regulations  of  boirMia 
of,  339  n. 

judicial  knowledge  of,  324. 

IHTEBF&ETATIOV 

contracts,  of,  witness  not  to  siate,  806. 
documents,  as/q^ies^on  .of  iaw^  67. 
words,  of,   evidence  as  to,  55. 
'writing,  of,  parol  evidence  rule  for,  1115. 


.1 


IHTEBcP&ETER 

admissions  through,  543. 
qualifications  of,  ^^54. 
use  of,  153,  154,  1148. 

n(T£SEOp/V3:;oK 

witnesses,  of,  by  judge,  298. 

INTE&ROOATORIES 

admission^  >n  answers,  519. 

special,  50,  51. 

statutory,  completeness  of  proof  of,  266,  267. 

IHTE&8XATE    COXMEECE    COXXiaSIOir 
judicial  knowledge  as  to^  38i>n. 


'JS      1II..H 


*IOV 


witness,  of,  as  contempt  oljcoart,  lp9<;i .  -i. 
witnesses^  of,  when-  propei;,^ 2fl7.         ,, ,, 

IKT0Z1CATIK6  tiatroas 

burden  of  evidence, as  towan^  pf  Ucen;»e>,  406. 
charaeter^evidence  of  peaee.fi4ne^  of  accused, 

1033. 
judicial  knpw)edge  of  character iatics  9I,  .353. 
jury  trial  in ,  proceadinga .  f or  desti;uctio9  of, 

215. 
other  offenses  to  show  imowledge  of  illegal 

Sftlei.of,  J 012. 
statutes  as  public  or  private,  332. 

nrroxiCATiOH 

as  contempt  of  court,  100.  .   i 

burden  of  evidence  as  to,  404. 
confeeiiion  of  persons  under,  585. 
opinion  of  ordinary  observer,  698. 
presumption  of  continuance,  416. 
presumption  of  continuance  of  habit  of,  417. 
proof  of,  tp  invalidate  writiag,  ,1114. 
that  person  is  customi^rily,  694. 
witness,  of,  1151. 

JLHVEJilTO&ZSS 

admissions  in,. 552. 

estate  of,  proof  of,  1065,  1Q82. 

See.  Confessions. 


t      •        '   T 
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rcAsoning.  |by  witneaaw,  oi(,,  67^. 
striking  out  answer,  for,  182. 
for  jury,  121. 

\  >■'  ;.):v  .jj ..,):  \\  \ 

JEOPABBT 

double,  41. 

i  aoarr  BHVHBVBItB 

admissions*  of-  co^arty  engaged,  536. 

:  n  JOimirAHip; 
legislative,  judicial  knowledge  of,  341. 

admissions  b^,  536. 

JUDGE 

calling  of  additiional' wifrieks^s  by,  301. 

certificate  of,  to  authenticate  recordfl,  -WIS, 

discretion  ^^8    to   taking   judicial    notice    of 
alleged  facts,  365.  .^ 

experiments  b^;  ikJOS.''       *  ' 

function    of,   to    prevent  ^reasoning   by   wit- 
nesses, 680. 
I  functions  of,  as  to  apinioii  eyideiice,  680,  686. 
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TtHMBA' 

judicial  knowledge  as  to,  342. 
judicial  knowledge  of.     bee  Knowuimx. 
minutes  of,  admission  of>  1057. 
personal  knowl^ge  of,  318. 
presumption  of  regularity  of  acts  of,  493. 
right  to  interrogate  witneaaes,  298,  300. 
sitting  as  jury  —  new  trial,  201. 
testimony  of,  as  to  confession,  614. 
testimony  of,  as  to  records,  1059. 
unfair  comment  by,  286. 
Witness,  as,  319,  1158. 

See  also,  CouBT  and  Jubt. 

JTJBOMEHT 

annulment  of,  sufficiency  of  evidence,  411. 
characteristic  of  administration,  74. 
completeness  of  proof  of«  267. 
completeness  of  proof  of  record  of,  268. 
conclusions  distinguished,  792. 
confession  of,  as  an  adnoiissioD,  502. 
foreign  state,  of,  proof  by  inspection,  61 
matters  of,  question  for  Jury,  53. 
motion  in  arrest  of,  187. 
proof  of,  by  copies,  1066. 
right  of  litigaul;  to,  202.  . 
witnesses,  of,  672-687. 

See  also,  WiTivKSSCCl. 
witness  stating,  673. 


t  ..t 


Vtfntcili  ADlOSSIOkS 

See  Admissions. 


JTJDidZAL  COibCITTESS 

presamption  of  regularity  of  act  of,  498. 

JlflttCIAi'  BtSCESTlON 

See  DiscBETioii. 

jmOICIiLl  M8TBICTB 
judicial  knowledge  of,  342. 

JXJBICIAL  EYIDSVCE 

defined,  6. 

extrajudicial  distinguished,  4. 

JirSKCIAL  UIOWJLBS0E 
See  Knowledqc;  Judicial. 

imacikL  voncE 

See  KirowLEDOE. 

mncciAi  oTFicx 

See  Court  and  Jubt. 

JUDICIAL  BXCORM 

copte  of,  1066-1070. 

Se^  Public  Documents. 

JTJUSBICnOK 

burden  of  cvidenee  as  to,  407. 

contempt,  for,  101. 

oourtfl,  of,  judicial  knowledgt  of,  342. 


attaeka  on,  aa  contempt  of  ooBrt»  106. 

communicationa  to  privileged,   1168,  1160. 

contempt  of  court  by,  103,  106. 

deposit  for  payment  of  fees,  220. 

distrust  of,  867. 

examination  of  reference  books,  367. 

function  of,  aa  to  eonfeeaions,  606,  607. 

function  of,  as  to  opinions  of  value,  762. 

history  of,  120. 

impeachment  of  verdict,  1169. 

not  excluded  from  court  room,  90. 

preliminaries  to  trial  by,  392. 

))revention  from  being  joaislead,  180. 

pr  bative  force  of  confessions,  611. 

protci-tion  of,  600,  731. 

province  of,  as  to  medical  witnesses,  726. 

question  of  weiglit  of  opinion  evidence,  8S3. 

right  to,  20^223. 

UKC  of  individual  knowknlge,  320. 

withdrawalof^  during  argbanant,  183. 

witnesses,  as,  320,  1158. 

See  also,  Coubt  and  Jubt. 

JITBT  COmaSSIONSES 
presumption  of  rqpi^rity  .oljBcts.of,  493. 

jumcs 

not  to  be  delayed,  304. 
promotion  of,  as  a  judicial  function,  70. 
protected  by  judge,  104-109. 
furtherance  of,  226-314. 

See  Admixistbation. 

TVinOEI  OOiniTt: 

hearsay  in,  866. 
record  of,  1070. 

judicial  knowledge  as  to,  342. 
presumption  of  regularity  of  acts  of,  491f,  493. 
proof  of  records  of,  1076. 
records  kept  by,  1064. 

XITSTIFICATIOE 

criminal  cases,   in,   burden  of  proof  aa  to^ 
401. 


EIEDEE8S 
animals,  of,  opinions  of,  711. 

XVOWLEBOS 

in  general 

admission  by  agent  to  show,  543. 

book  entries  to  show,  547 

criminal  cases,  in,  burden  of  proof,  400l 

language,  of,  presumption  of,  477. 

law,  presumption  of,  477. 

opinion  as  to,  711. 

other  acta- to  show,  1011,  1012,  1023. 

proof  of,  by  admisaiona,  667. 
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Xaowledffe  —  conVd. 

proof  of,  559. 

unsworn  stat^menU  to  show,  W^ 

S«e  alt«o.  Adequate  Kkowledgk. 


commoo  knowledge,  845,  679. 

adminiiitrative  advantages,  340. 
what  knowledge  is  common,  %41. 

knowledge  ns  affected  by  jnrifldictaon,  348. 
restricted  communitit^s,  349. 
potential  knowledge,  350. 
general  notoriety;  classes  <yf  facte  so  estab- 

liHhtHix  res  gest»,  35  L 
what  facts  are  covered  by  the  rule,  352. 
nature.  3.53. 
science,  ^54. 
facts  <rf  ^eQgraph>%  355. 
facts  of  human  exf>erieBce,  356. 

standards  of  reavonabie  conduct,  357. 
facts  of  social  life,  359. 
facts  of  history,  359. 
facts  of  business^  3G0. 

evidence  of  skilled  witness  not  required, 

3<il 
various  matters  coveri*d,  362. 
how  actual  knowledge  may  be  acquired,  368« 
judge  may  decline  to  know  fact,  364. 
may  re<iuire  aid  of  parties,  365. 
examination  by  judge,  366. 
function  of  the  jury,  367. 
books  not  evidence,  368 
standard  treatises,  369. 
testimony  of  skilled  witnesses,  370. 
how-  far  knowledge  i6  binding,  371. 
matter  of  fact,  372.    - 
matter  of  law.  373. 
cognizance  as  affected  by  action  of  the  par- 
ties; wa^iver,  374. 
judicial 
knowledge,  315. 

knowledge  of  law:   in  general,  43.  64,  316. 
common  and  judicial  knowledge,  317. 
judicial  vs.  perscmal  knoir ledger  judge,  318. 
judge  as  witness,  319. 
jury,  320. 
scope  of  judicial  knowledge  of  law,  321. 
judicial  knowledge  of  common  law;  national 
courts,  322. 
state  and  provincial  coU^ts,  323. 
judicial  knowledge  of  international  law,  324. 
judicial  knowledge  of  law  merchant,  325.     ' 
judicial  knowledge  of  written  law;  extension 
and  intension,  326. 
treaties,  327. 
national  courts,  328.' 
state  and  provincial  courts,  329. 
local  courts,  330. 
amendment  and  repeaL  331. 
what  statutes  are  public,  332. 
mercantile  corporations:  telegraph  eompa- 

nies,  332. 
private  acts  made  public,  332. 
statutes  of  sister  state,  332. 


Knowledge  —  eonVd. 

how  judicial  knowledge  of  law  is  aoqiiii^* 
333.. 
foreign  law,  333 
judicial .  knowledge  ol   the   results   of   law, 
334. 
de  facto  and  de  jure  otficers,  334. 
tenure  under  local  ordinances,  334. 
tenure,  of  minor  offices*  334. 
governmental  assumptions,  334. 
official  position,  334< 
official  proceedings,  335.    • 
correspondence!  335.    . 
publications,  335. 
executive  department;  nation,  336. 
proclamations  and  other  executive  acts, 

336,v    . 
state,  337. 
county,  337. 
municipal,  337. 

proclamations  and  otluer  ejiecutive  acts, 
337. 
public   surveys^   338.,  .  i 

rules  and  regulations:  nation,  339. 
administrative  J^rds,  339. 
state,  330. 
signatureS'-MKii^^CalK^rtlpatlonal,  .340. 
executive      maf^ist rates  r  of      foreign 

states,  340. 
cities,  towntf;  Obti^'  340. 
sUta,  34p. 
■  .,    <?ouptj-,  346. 

legislative  department;  general  facts,  341. 
journals,  3fl3'lfi   ""       -r  ' 
municipalities,  341. 
legislative  proceedings,  341. 
direct  results  of  l^ftslation,  341. 
judicial  department:  general  facts,  342. 
special  tribunals,  342. 
federal  court)3.  342.  '' ' 
•  inferior  ocnirta,  342.    • 
administrative .  }iDard.s,  342. 
sessions :  length  of  actu)ll  sitting,  342. 
terms.  342. 
districts,  342. 
foreign  courts.  342. 
other  states,  342 
inferior  courts,  342. 
length  of  tern^r  342. 
judges  an^  magistrates,  342. 
attorneys  and  counsel,  343. 
practice,  343.         ,    ^     . 
clerks,  343. 

sheriffs,  constables,  etc..  343. 
court  officers  and  officials,  348. 
signatures  and  seals,  '343. 
court  records,  paperi^,  etc.,  344. 
signatures  and  seals,  844. 
other  courts,  344.  • 

own  court:  same  case,  344. 
own  court;  other  cases,  344. 
special 
special  knowledge,  375,  679. 
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Knowledge  —  canfd. 
•special  —  txmt*4i.  ' 

reason  for  excluding  knowledge  in  general, 
376. 
*"  administrative  setioki  of  judge,  377^ 
necessity  of  relevancy,  378. 
adequate  knotrledge,  379.  • 
technical  or  M'ient#flc  faets,  390;- 

administrative  con8id<H:atHMi0;  381; 

scope,  38*2.        ■      '  •    ■ 

witnesses  not  "  experts,"  882. 

no  moral  requirement,  QSt:  * 

properties  of  matter,  383. 

state  of  the  art,  383. 

business  affairs, :  384 

various  matters,  381^ 

interstate  or  foreign  law,  386. 

the  written  law,  386 

maritime  affairs.  387. 

mechanic  arts,  388. 

-mioing,  natural  history,  3B9. 

professional  facts:  medicine,  390. 

railroad  facts;  rules,  391. 

-       L     •' 

LABO&  mnovs 

judicial  knowledge  of  laws  of,  329. 

LACXE8 

bar  to  enforcement  of  contempt,  110. 
offer  of  compromise  as  expTanatlon  of,  677. 

ULOER  BSSE 

judicial  notice  of,  353. 

See  Real  EsTATSi 

LAHB  GRAHT 
cancellation  of,  sufficiency  of  evideiioe  of,  411. 

LAKD  OFFICB 

judicial  knowledge  of  matters  of,  335.  .< 
judicial  knowledge  of  rules  <d,  339. n. 
presumption  of  regularity  in  acta  of,  493. 
records  of,  1082.  ,       . 

records  of,  1087. 

LAHB ']et£CO&]:IS 

records  of,  1082, 

LAKD  TITLES 
judicial  notice  of  history  lof,.  359. 


I     -  • 


LAKGprAQi; 

See  FOBBIGN  LA^GiJAas.  . 
admissions,  of,  530. 
•evidence  of  meaning  of,  807.  ^        . . 
insulting,  as  a.oontempt  of  court,  100. 
insulting,  to  witnesses,  as  oontempt  of  court. 
109.  .     . . 

judicial  notice  of,  358.  .      .^,.. 


•  1      ' 


Language  —  cont'd. 

parol  evidence  for  interpretation  of,  1116. 
presumption  of  kftowiedge  of.  477   - 
witness^  not  to  state  legal  effect  of,  806. 

LA&CEKY 

See  ali^x  Recbivisco  >  Stolen  Goom. 
declarations  of  owner  upon  disco^'ery  of,  973. 
other  offenses  as  part  of  fea  gestae'  S$f^. 
other  offenses  to  show  knowledge  of,  1012. 
presumption    of,    from    possession    of   stoleii 

goods,  464-4<»7. 
spontaneous  statements  in,  067. 

LAW 

See  also,  Common  Law;  Domi^stic  Law; 
FoREiG.x  Law:  Ixtebnatiokal  Law;  Law 
Merchants:   Municipal  I-aw;  Statutes. 

admissions  as  to  matters  of,  528. 

applied  bv  whom,  40,  4L 

certainty  of,  rulings  on  facts,  60. 

common  knowledge  ofv  373. 

conclusions  of,  803-807. 

See  also,  CONCLUSioivs. 

defined,  25,  38. 

evidence  of,  1055. 

judicial  knowledge  of,  316 

judicial  knowledge  of  results  of,  334. 

matter  of,  25. 

matter  of,  decid<Hi  by  judge,  54. 

of  evidence  defined,  2.. 

of  evidence,  scope  ol,  3. 

presumpdon  of  kaowledge  of,  477,  497. 

presumptions  of.    See  Pbksi7mptions.  Law. 

propriety  of  comments  by  judge  on,  289. 

regularity  of,   1007. 

special  knowledge  as  to,  386. 

substantive,  in  law  of  evidence,  22. 

LAW  BOOK 

admission  of,  1095. 

LAW  IIPIBCHAHT 
judicially  known,  325. 


use  'Ofy  369. 


LAW  BEPOETS 
:^WTEB 

6ee  4TT0BNET. 

iLAT-OXTT 

opinion  as  to,  720.. 

LEADING  Q9E8TZ0irS 

admission  of.  117^. 

asked  by  judge.  300.  . , 

LEA8EB 
fiarQl  evidence  rulo.jias,  lil8n,.  112L 

LEI>GER8 

See  Siiop.ljooi^s. 
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LEGAL  BOOmCSSTS       r 

admissions  in,  ^-553. 

failure  to  object  to  statements  iB^563i 

LSOALITT 

assumption  in  favor  Of,  478. 

See  also,  Illeoalitt. 

LEGAL  PB0BLEM8 
expert  evidence  as  to,  8)1. 

LEGAL  SEUnrAKCT 

nature  of,  36. 

See  also,  Beletaivctt. 

LEGAL  TEEXS 
explanation  of,  by  judge,  131. 

judicial  kno>v ledge  as  to,  34-1. 
proof  of,  1057.  ■         . 


Vty 


See   also,    CoN8TiTrTio:«AUTY ;    STATUtta* 
judicial  knowledge  of,  341. 
evidence  of  atts  of;'  1056;' '-  ' 
mefeMges  ot,  judicial  knowledge  of,  837. 
judicial  knowledge  of  proceed ingH  of,  341. 
presumption    of.  ^Ifgali^^'    of,    enactment    of 

BtatWp;42!).   '• 
presumption  of  regularity  of  acts  of,  493.   ' 
records,  of,  cqmulcUne^s.  of  r^o>'<^>  2^3- 

LEOITIICAOT 

accusation  in  traVal),  968. 

evidence  as  to,  ^46,  ..•-  <   / 

person  making  pedigree  declarations,  926. 

presumption  "of,  446—450, 

■    -  LBHGTH^'  '' 
opinion  as  to,  740. 

LETTEB8 

See  al80,  Bocumbhtb.* 
admission  by,  517,  550. 
as  unsworn  statements, '843. 
attorney  and  client.  betM'een,  1162. 
be^t  evidence  rule,  1121. 
copies  of  official,  1087 
date  of,  presumed  correct,  425. 
failure  to  object  to  Ftatements  in,  563. 
government .offl<«ia]fei;  ftdnt  iUtiHiiailon  of,  1082. 
hear8ay,  as,  878, 

parol  evidence,  interpretation  of,  1115. 
parol  evidence  of,  152,   1108. 
presumption  of  ]«mfipt^'  4^. 
public  officers^  of,  judicial  knowledge  as  to, 

3.35. 
receipt  of  i^jgl^r.  letter, -294.        »    ' 
written  to  judee  as  contempt  of  court,  100. 

secondarv  evidence  of,  1129 

•  ''  . 

LETTERS  07  GTJABlXIAmiEXP 

proof  of,  1065. 


evidence  of  reputation  in,  865»'  lD3d 
yrosBiwption  of<  malice  in,  473w 
unsworn  statement  to  proof,  643. 

LICENSE 

burden  of  evidence  as  to  lack  of,  406. 

LIEE 

*  > 

See  also,  Death. 
judicial  notice  of,  358. 
presumption  of  continuance,  417,  420;  451-^ 

461,  498. 
presumption  of  death  after  absence  of  seven 

years,  451-461* 

LIFE  IKSUEAJf C£ 

See  al80,   I>'8UBa:7C£. 
expert  evidence  a 8  to,  811. 

LIGHT 

conclusion  as  to  sufficiency  of,  796. 

t^^fiT  Atis%i  'ftdA&i> 

judicial  knowledge  of  rules  of,  339. 

UMITATIOHi  07  ACTIONS 

nature  of,  68.  ' 

presumption  of  lont  grant,  472. 
presumption  of  .^ j'ment- iij^pm  lapse  of  time^ 
469. 

Il(»)[pi>S 

judicial  notice  of  cliaracteristics  of,  353. 

LiaVQIL  NTTISANCE 

reputation  to  show,  874* 

•    ■   . 

Liavofts 

judicial  notice  of  «h^^i^ter  of,  353. 

UTE&ART  SSBVXeES 

account  books  to  show,  990. 

litbb,a¥vs,e 

judicial  notice  of  allusions  to,  358. 

LITIGANTS 

«See  Pabties. 
admissions  by.  533. 
offer  of  compromise  by,  576. 
presumption  from  failure  to  testify,  436. 

LOAN  AGENCIES 
admissions  in  books  of,  547. . 

LOANS 

account  books  to  «howl  9^^: 

LOCAL  COVETS 

judicial   knowledge  of,   330. 

See  also,  t?CFKlRTdte  i*ouirTB. 

LOCAL  OPTION 

statutes  as  public  jor  prirarte,:382.  •  -.<  > 
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XEVT4X  COVmTIOH 

* 

dying  declarant,  of,  912. 

See  ai»b,- Insanity;  Sanity;  Mental  Stats. 

expert  evidence  as  to,  812. 

inspection  as  evi<|#fu«,;.lJJ4. 

judicial  notice  of^  358. 

opinion  of  ordinary  observer  as  to,  702. 

opinion  of  phfiitiiAji  aal  txk,  709,  722. 

party  may  te8tify  as  to  his  own,  656. 

presumption  as  to  sanity,  424. 

presumption  of  CQUtifiliAiIce'  of,  421. 

proof  of,  to  invalidate  writing,  U^*    . 

proved  by  admissions,  557. 

reputation  to-ahow,  874.' 

unsworn  statements  to  show,  847. 

witnesses  of,  1148.. 

XXHTAL  INCAPACITT 
witness,  of,  former  evidence,  627. 

admission  by  agent  to  show,  543.    ' 

See  also,  Mental  CoNDiTioif. 
dying  declarant,  ^f;  91£.  i : '  ' . . 
evidence  of,  691. 

offer  of  compromise  to  show,  577. 
opinion  as  to,  7ll.>.i  '.     .i<. 
other:  acts  to  ahow,  1011,  1014. 
party  may  testify  as  to  his  own,. 656. 
presumption  of  eapaeity  lorcrime^  463. 
presumption  of  continuiuice  of>  404 ,,421. 
proof  of,  5p9 
proof  of,  by  admissions,  557i  -  ,       . 

'  lO^CAKTILE  AOXKCIfiS 
judicial  notice  7f(i>)68^    - 

KEftCANTILE  GOODS 

opinion  of  valu^  o£,,757.      , 

XBBCAHTILE  PAPSK8 

failure  to  object  to  entries  in,  563. 

XXRCHAHTS 

account  books  of,  977,  995. 

XXKISIAH  UHSft 

judicial  knowledge  of,  338. 

noMus 

governor  of,  judicial  knowledge  as  to,  337. 

ICfiSSEKGEB 

of  court,  delaySfag  as  coiitempt,  108. 


XETABOLIBM 


verbal,  68. 


XILITAET 

officers,  presumption  of  regularity  of  acts  of, 

493. 
affairs,  opinion  as  to,  728, 
records,  admission  of,  1082. 


judicial  notice  of,  354  n. 

lONB 

opinion  as  to  coof^tions.  of,  7.91!  • 

See  also,  Mental  Condition. 

XIRUO 

expert  evidence  aatPi  789,  812,  813. 

judicial  notice  of,  362. 

judicial  notice  of  history  of,  350  . 

jury  trial  in  ascertainment  of  extra  lateral 

rights,  215. 
opinion  as  to,  729. 
skilled  witneaaes  as  to  matters  of,  385,  389. 

See  also,  Enoineebing. 

XIHISTSRB 

privileged  communications  to,  1165. 

,  XIHOB.B 

See  also,  Childben. 
estimate  of  age  of,  736. 

witnesses,  a vH^?-  "  •  '.'. 

xnruTBg 

for  judicial  records,  admission  of,  1061. 
judicial  notice  as  to.  353. 

right  to  jury  trial  in  prosecution  for,  219. 

parol  evidence  to  show,  1112. 

inSTAICE   , 

account  books,  in,  994. 
attorney,  of,  corrected  by  judge,  131, 
parol  evidence  to  show,  1117. 
sufficiency  of  evidence  of  mutual,  411. 

lanoATnra  eyidekcs 

criminal  cases,  in,  bttr4en  of  proof  as  to^  401. 

MOBELB 

real  evidence,  as,  1136. 

HQDZnCAZIOK . 

instrument  of,  sufficiency  of  evidence,  41 1« 
subsequent,  of  writing,  parol  evidence  rule, 
1116. 

MOXEHTinE 

judicial  notie<^  of  laws-  of,  368. 

XONET 

identification  of,  466.  ' 

oral  evidence  to  show  payment  of,  1128; 

JCOEAXITT 

presumption  as  to,  424. 
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judicial  notice' of,  358. 

XORAL  QUALZTISS 
relaxation  in  proof  of,  65(i. 

XORALS 

exclusion  *from  courtroom  for  protection  of,  83. 
reputation  to  nhow,  874. 

XORAL  VHIPORIOTT 

relevancy  of,  100^^1024. 
See  ai80,'CirABACTEB;  Rb9  Inter  Alios. 

eridence  that  peraon  is  under  influence  of;  683; 

XORTAUTT  TABLES 

judicial  notice  of,  ^4. 
received.  942  n. 
use  by  expert,  829.. 
use  of,  309. 

XORT0A0E6 

.........         .  .  ,  -.  ,^  ,    .  I  'V  *  ' 

copies' of  foreign  records  of,  I(J90!  * 

copies  of  record,  1089. 

parol  evidence,  iiiterptetf^tioa  ^f,  1115. 

parol  evidence  rule,  1108. 

parol  evidence  to  apply  description  in,  1.118  n. 

parol  evidence  to  show  nature  of  transaction, 

lllSn. 
records  of,  1084. 

XOTIOV 

directed  verdict,  for,  time  for  making,  194. 
for  order  for  separation  of  Witnesses,  B8-90. 
jury  trial  in,  213.>.  ^  . 

XOTITE 

admission  by  agent  to  !«how,  343. 
eyidence  of  reputation,  1036 
olhiT  acts  to  show.  1015. 
proof  of,  559.      -     :  •  -    -- 

testimony  of  person  as  to.-  656 

See  Al^TOMOBlUKS       ,     . 

T  (P0¥pifJBKT3      .' 
heavenly  bodit*8,  of.  judicial  notice  of,  .'S54  , 

XUNiOiFiiL  COHBdplAICIOHS 

ljoun<larie}*  of.  judiciMl  notice  as  to.  ^5. 
boundaries  of.  declarations  as  to,  894. 
contempt  of  court'  by,  lot  : 
copies  of  onlinances. ,  loss, 
imoiporalion  of.  declarations  as  to,  894. 
judicial  knowled^erol/lofrff^tive  branch,  341. 
judirial  knowledge  of .  seal  of,  340. 
judicial  knowledge  of  what  are,  341. 
j  ud  ieia  I  not  ice  ^^  Iq, .  35^^  > .')  * 
judicial  notice  of  growth  of,  359.. 
presumptions  against  illegality  of,  495. 


Xuaielpal  Coi^oratl'onv  ^-con^ef. 
presumption    of    knowledge    of    •i'diiiaiioeBk 

477.  .,,  . 

proof  of  ordinances,  1056. 
ordinances  of;  see  Ohdinakcks; 
leputation  to  show,  874. 
right  to  jury  trial,  217 
statutes  creating  as  public  or  private,  332. 
vital  statistics  of,  262. 

presumption  of  regularity  of  acts  of,  493. 

irtFki^n^Ai  ooran 

judicial  knowledge  as  to,  342. 
judicial  knowledge  -ol  la|W«,  330. 

mnnoiPAL  law 

as  a  fact,  25. 

XinriCIPAL  OFIlOEBi 

judicial  knowledge  of, '337,  359. 

judicial  knowledge  of  -wignat^rea  and  seals 

of,  340. 
presumption  of  regularity  of  acts  of,  493. 

See  Otl>tXA3fGE8. 

WnnCIPAL  MCORM 

proof  of,  1082. 

See  PUBLIO  DOCUIIERTS; 

]nnu>E|i 

dying  declarations,  895-913.  : 
presumption  of  aialieet  468.  .   . 

XTTTE 

deaf,  as  witness,  153,  155. 

deaf,  not  presumed  an  idiot,  424. 

witness,  as,  1148. 

larTiLATion 

documents,  of,  presumption  from,  442.. 
real  evidenoeff  of,  presumption  from,  443.  . 


.) 


-     r*.  «      * 


KAXSS 

corpora tioni,.»  oft frjildtciatty-lwimo,  332. 
foreign  governments^  of,,  judicial  knowledge 

as  to,  336.       .. 
pedifiree  declarations  as  to,  932,  944. 
similarity  of,)48^j  ; 


.     4 


irARRAnVE 

See  also,  Res  Ge6T4£. 
admissions  by  agent,  542..    ' 

res  geste,  as,  963.  . 

'. '  .  *     '   ■ 

HATIOHAUTT' 
pedigree  declarations  as  to,  932.' 
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VATTJEAX  HI8T0JIT 
flkiUtd  witnesBes  as  to,  380. 

VATTJEE 

extrajudicial  evidence  as  part  of,  5. 
judicial  notice  of  faetH  of,  353. 
uniformity  of.  996-1007. 

8ee  aliM),  Kes  1.nteb  Alios, 
woundfi,  of,  093. 

SAJrnOAL  UATSVBM, 

skilled  witness  as  to,  387. 

admission  of,  1095. 

NAVIGAtlOH 

skilled  witness^iT  as  to  Mattetrof,  387. 

HAVY 

opinion  of  tOMbttti  of,  72a  : .     .' 
records,  of,  admission  of,  1082. 

HAVT  BEPABTltEirt 

judicial  knowledge  of  regulations  of,  339. 


ffiflMflUTT  ''.  •  V 


»\ 


?» 


as  ground  for  admissioia^  .of  dying  declara- 
tions, K96 

conclusion  as  't6,  'r^.-  '  *    "i  '    ' 

conclusions  from  observations,  '798. 

declarations  as  to  matters. of. pi»Uic  or  gen- 
eral intercHt,  890. 

entries  in  course  o^^U8iness,  917. 

expert  opinion,  713. 

of  introduction  of  former  evidencei  C18. 

opinion  evidence  of,  677 

opinion  of  value,  751. 

pedigree  declaration!*,  927. 

proof  of  character.  1026. 

receipt  of  estimates,  735. 

res  inter  alios,  999,  1009,  . , 

secondary  ovidehoe,  for,  160. 

shopbooks,  978. 

use  of' declarations  itgainst  ititerett,  883. 

use  of  secondary  evidence,  233. 

HEGATIYE  AXXEGATIOVS 

burden  of  proof,  396 

burden  of  proof  in  criailiMl  cases,  400. 

1IS0AT1VX  JfiVlDBHCE 

positive  evidence  distinguished,  20. 
instructions  as  to,  131. 

* 

HEGATIYE  FACTS 

burden  of  evidence  ««;  tx»>  406. 
conclusions  as  to,  795. 
evidence  of,  689. 
method  of  proof,  406. 
positive  facts  contrasted,  33. 

relevancy  of,  667. 


XSOUGEVCE 

carriers,  of,  presumption  of,  469. 
evidence  of  reputation,  1036. 
other  acts  of,  lOOS. 
other  acts  to  show  knowledge,  1012. 
res  ipsa  loquitor,  415. 

NEGOTIABLE  INSTRITIEEVTS 

admissions  in,  549 

admissions  by  joint  parties,  536. 

laws  of,  judicially  known,  325. 

parol  evidence  of,  151. 

presumption  from  possession  by  maker,  425. 

irsaoTXAn^iis 

offers  of  ecHBipromise,  see  Compbomibi^  Or- 

FEB8    OF. 

HEGR0E8 

witnesses,  as,  1159. 

NERV0VSHE8S 

evidence  of,  693. 

NEWLY  BISCOYEREB  EYIDSNCB 

new  trial  for,  277. 

ir£W8PAFER8 
See  also,.  Libel,  473. 
admissions  i^t  555. 
attacks   on   jurymen  as  contempt  of   court, 

106 
hearsay,  as,  877. 

proof  of  ordinance ''printed:  in,  1056. 
]>ul4ication  as  contempt  of  court,  107. 
unsworn,  statement  in,  853. 

NEW  TRIAL 

error  in  law,  134-145.: 

for  newly  discovered  evidence,  277. 

granting  of,  133. 

granting  of,  relation  to  directed  verdict,  186. 

NEXT  FRIENB 
admissions  by,  537. 

N0I8^ 

identification  from,  697. 

NOLO  COirrtNBSRS 

plea  of,  as  an  admission,  508. 

90IC1NAL  FAATttt 

admissions  by,  537. 

N0N-ACCB88 
evidence  of,  on  question  of  legitimacyy  449. 

NON-AGE 

See  Age. 

NONFEASANCE 

attorney,  of,  as  contempt  of  court,  105. 
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presomption  of  coiitinuaBoe,^422. 

witnees,  of,  juetifies  secondary  evidence,  234. 

vomiriT 

direction  of,  197. 

propriety  of,  may  be  disetiseed  by  judge,  287. 

HOTAET  PUBUO 

judicial  knowledge  of  signature  and  seal  of, 

344. 
judicially  known  as  Existing  under   law  of 

nations,  324. 
presumption  of  regularity  of  acta  of,  493. 

KOTE 

See  also',  Negotiablc  Papebs. 
beftt '  evidence  rule,   1121. 
endorsements  on,  923. 
unsworn  statement  in^  853- 

HOTICE 

See  KxowLEDeE. 
issaancer  of  contempt  order,  of,  101. 
opinion  as  to,  712. 

presumption  of  regularity  of  giving,  493. 
production  of  documents,  for,  1129. 
receipt  of  writing,  564. 

VOTORIOITS  FACTS 

See  Knowledge,  rbnidON. 

Tttfis  TtEL  RECO&B 

detenhin&tlon  of  plea  of,  61. 

^l/OMBElt    ' 

opinion  -as  to,  740. 

witnesses,  of,  elimination  of,  304. 

HVRSES 
opinions  of,  722. 

opinion  of  vaiue  of  service*  «l,  757. 
qualification  of,  to  give  opinion,  725. 
skilled  witnesses,  as,  390. 


"     OAXK  . 

form  of,  98. 
nature  of,  1148. 
pleadings,  to,  effect  of,  513. 
witnesses,  of,  compelled,  103. 
witnesses  to,  95,  96.  • 

See  \YrrNES8E8. 

OBEDIENCE 
orders  of  judge,  to,  101. 

OBITVART  XOnCBS 
aidWiifisloBe  in,  551. 


oBisenon 

former  evidence^  to,  618. 
manner    of    taking,    to    secondary    evidencey 
236.      -' 

OBJECTIYE  REtEVABCT 

^«ee  als6;  Relevakct. 
evidence  of,  870. 

extrajudicial  evidence  as  field  of,  5. 
opinions,  of,  681. 

opinion  of  ordinary  observer,  712. 
unsworn  statement,  of,  843. 

..«BJB€T8M  -  . 

description  of  by  witness,  691. 
estimate  of  age  of,  736. 

OBSERVANCE 

procedure,  of,  rights  of  parties,  66. 

OBSERVER. . 

See  Ordixaky  ObsebvehV  Witnehsbs. 

0B8TR1TCTI0B8 

titream,  in,  judicial  notice  of  effect  of,  353  n. 

QBOR 

ability  to  smell,  opinion  as  to,  737. 
evidence  of,  795.  'rr-o 

identification  from,  61)7. 

OFFERS  OF  C0XFR0XX8E 

See  CoMPSpMist:;  Offers  of. 

OFFICE 

tenure  of,  presumed.  419. 
attorney -general,  judicial  notice  of,  343. 
judge,  of,  judicial  knowledge  as  to,  342. 
prosecuting  attorneys,  judicial  notice  of,  343. 

OFFICERS 

See  a](M>,  Pl  blio  Officers. 
admissions  by,  540. 

corporate,  obedience  to  court  orders,  103. 
hearsay  by,  859. 

municipal,  judicial  knowledge  of,  337. 
presumptions  as  to,  410. 
presumption  of  regularity  of  acts  of,  490. 
regularity  of  ofBcera,  returns,  425. 
serving  process,  assault  on,  as  contempt,  108. 
railroad,  of,  skilled  witnesses,  as  to  duties, 

391 
state,  of,  judicial   knowledge  as  to  acts  of, 

337 
street  railways,  skilled  witnesses  as  to  dutiea 

of,  291 
United  States,  df,  judicial  kiiowledge  as  to, 

334. 
vessel,  of,  skilled  mitneases  a  a  to  duties,  387. 

OFFiaAL  GAZETTE 
evidence  of,  1067 
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OFFtOtll  ^^A»ER 

admissions  in,  552. 

OFFICIAL  RECORDS 

former  evidence  a^^  ^36.      , 

OFFICIAL  STAXSJOUrrS 

hearsay,  as,  878,  879. 

OPENIH0 

cases,  to  receive  new  evidence,  165. 
direction  of  verdict  on,  195. 

OPENIVe .  AVD}  CLOSIK0 

right  of,  159-163. 

OPERATIOH 

mine,  of,  opinion  as  to,  729. 

mines,  of,  skilled  witnesses  as  to,  389. 

railroads,  of,  expert  evidence  as  to,  814. 

railroad,  of,  judicial  nbtic^  bf,  362. 

railroads,  of,  opinion  as  to,  731. 

railroad,  of,  skilled  witnesses  as  to  matters 

of,  39kv: 
street   railways,   of,   expert   evidence   a?   to, 

815. 
street  railways,  of,  opinion  as  to,  732. 
form,  of,  expert  evidence  as  to,  811. 

OPINIOHS 

See  als-),  Infebence  from  Sensation;  Ex- 

PCi^i;  .  liAM^WBiXINiQ;     WITNESSES; 
CbxCLUSlON  8  :     ESTI M  AXES  ;     V  ALXJE. 

admissions  by  agent  in  form  of,  540. 
c6ncIusion  of  witnefSj,.**?**. Conclusions. 
e.Kpert8,  sev  Expekts. 
handwriting,  on,  see  Handwriting. 
hearnav  in  form  of.  859 
hypothetical  qnestions,  see  Experts, 
judgments  of  experts,  see  Experts. 
judge,  of,  not  to  bt?^  stated  on  facts^,  286. 
matter  of,  defined,'^  20,  672:  ' 
matter    of,    672-687:    set*    also.    WITNESSES, 

Hk.xsomxc  by. 
matters  of.  qitention  for  jury,  63. 
subject  of  admissions,  as,  528. 
value,  of,  see  Valie. 
effect  on  competency  of  witness,   1162. 

OFPaRTUNITT 

conclusion  as  to  sufficiency  of,  796. 
cross  examination,  for,   172. 
proof  of  other  acts  to  sliow,  1023. 

ORAL  CONTRACTS 

dbnstructidn  of,  as  question  of  law   58. 

ORAL  £VI]I£HC£ 

admissions,  as,  515. 

documents  dii^inguished,   16.  ^   -  - 

instructions  as  to  value  of,  }'M. 
written  is  primary  %ii  competed  with,  230. 
See  also,  Parol  Evidence  Rule. 


0RA£  WAmaans 

completeness^  245^-^5. 

ORDSAL 

trial  by,  120. 


> 


•      « 


ORDW 

events,  of,  presumption  of  r^rularity  of,  491. 
evidence,  of,  nCritfions.  in,  164. 
maintenance  of,  in  courtroom,  99. 

ORPSRS 

notice  of  issuance  of  contionpt,  101. 

for.  production  of  document,  441. 

of  court  to  be  obeyed,  101. 

procurement  of,  for '^epID-ation  of  witneflMit 

M. 
trial    judge,    of,    moditication    hy   Appellate 

Courts,  314. 

ORBIHAirOES 

copies  of,  1088. 

judicial  knowledge  of,  326,  329. 

judicial  knowledge  of,  in  local  eourta»  SSO. 

judicial  knowledge  of  results  of,  334. 

See  also,  Kjyqwleoge. 
presumption  of  knowledge  of,  477. 
proof  of,  1056. 
proof  of  passage  of,  1082. 

ORDINARY  OBSERVER 

opinions  by,  683. 

opinions  from  Renaation*  ]8H38^fl€. 

See  also,  Inference  from  Sensatiok. 

OROAXl^AaflOV 

courts,  of,  judicial  knowledge -of,  342. 
corporate,  records  to  show,  1092. 

OTHER  COUNTRIES 

See  Foreign  Countries. 

OTHER  OFFENSES 

See  Hes  Inter  Alios. 

OTHER  STATES 

See  Foreign  States. 

OVERSEHB&vOF  POOR 

records  of,  1083. 

OWNER 

declarations  of,  on  dis^edvery  of  larc^y,  973. 
opinion  of  value  by,  758.' 

OWNERSHIP 

conclusion  of  witness  as  to,  805. 
presumption  from  possession,  4B9. 
presumption  of,  460. 
presumption  fdf*  t6i»einu&ikdeV  418;^ 
property,  of,  proof  of,  by  oral  evidewse,  1198* 
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effect  on '  confeHn^tf,  589.-    "^^ 
evidence  of,  691. 
opinion  of  location  of,  700. 
Btatements  to  phrsiciatt  ais  to»  974. 
unsworn  statementg  showing,  845. 

PAMPHLETS 
government  officials,  of,  admission  of,   1082. 

PAPERS 

See  Documents;  StwsrASvma. 
court,  judicial  knowledge  of,  344. 

PAltOI  EYXBSVCE  BITIE 

See  also,  Administration. 
parol   evi<te«oe^  Tole*   gooffiri^/;  statement   of, 

1108. 
private  documents,  U09. 

not  conclusive  against  strangers,   1109. 
considerations    wbeii' '  evidence    admissible 

to  show,  1100. 
receipts,  1109. 
exceptions;     cbllaiera)    agreements;     instru- 
ment incomplete,  1110. 
delivery  incomplete  or  condition*!,  1111. 
duress,  fraud  or  fraudulent  repreaentatiiMia, 

1112. 
illegality,  1113. 
incapacity,  1114. 

interpretation     and     explanation;     evidence 
admissible  for  purposes  of,  1115. 
words  of  doubtful  meaning,  1115. 
what 'evidence  is  admissible,  1115. 
usage,  1115. 
moditieation  o;r  rescission  subsequent  to  exe- 
cution, 1116.  '      '• 
mistake,  1117. 

partita;  identification  of,  1118. 
real  transaction  may  be  shown,  1118. 
subject    matter    not    clear;    evidence    for 
purpose  of  identification,  1118. 
unauthorized  signing,   1119. 
public  records,  1120. 
documents,  151. 

PA&DOir 

hope  of,  as  inducement  for  confession,  587. 
judicial  knowledge  as  to  procedure  of,  339  n. 
judicial  knowledge  of  granting  of,  336. 

PABEHTAGE 

See  also.  Legitimacy. 
evidence  as  to^  946. 
reputation  to  show,  935.  ^ 

PAMSHSS 

Sea  alto,   Gdunxies;    Municipal   Cowoaa- 

TIONS. 

judicial  knowledge. of  magistrates  of,  342. 


PAEOL  CONTRACTS 

cenetruetion  of,  as  question  of  law,  58. 
sufficiency   of   evidence   of   specific   perform- 
ance of,  411.         . 

PARTIES 
admissions  by,  538. 


aiduig  violation  of  order  for  separatioa  of 

witnesses,  92. 
consistency  in,  compelled,  78. 
exclusion  from  courtroom,  90. 
ofier  of  compromise  by,  57H. 
presumption  from  failure  to  testify,  436. 

PAETKEESHIP 

admissions  in  books  of,  547. 
laws  of,  judicially  known,  325. 
presumption  of  contiuuauee,  422. 
parol  evidence  rule  as  to  agreement,  1108. 

PASSAGE 
statute,    of,    regularity    of,    presumption    of, 
429. 

PASSEV0ERS 

■ 

carriage,  of,  skilled  witnesses  as  to  matters 

of,    391. 
judicial  notice  as  to,  302. 

judicial  knowledge  of  practice  of,  339  n. 

'  p  A^sms 

judicial  knowledge  of  practice  ~of  numbering, 

38»n. 
records  of,   1082,   1087. 
sufficiency  of  evidence  of  cancellation  of,  411. 

PATERNITY 

resemblance  as  evidence  of,  .1135.  . 
See  also  Peuigree. 

PAUPER 

pedigree  declarations  of,  930. 

PAYXENTS 

oral  evidence  to  show,  1 128. 
presumption  of,  from  lapse  of  time,  469. 
recital  of,   in  writing,  parol  evidence,   1109. 
unsworn  statement  to  nhow  time  of,  846. 

PEACE 

judicial  knowledge  of  declaration  df,  336. 

PEACEPULNESS 
proof  of  character  for,  1033. 

PEPXGREE 

The  pedigree  exception,  925. 

rule  stated:  unsworn  statements  as  to  peds* 
gree»  926. 
necessity  that  the  relationship  of  declar- 
ant be  legitimate,  926. 

administrative  requirements;  necessity;  geor 
eral  and  special,  927. 
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Pedigree  —  coiii*^. 

administrative  requirements  —  canted, 

relevancy,  928. 

relevancy  of  family  history,  666. 

validity  of  document  not  demanded,  929. 

issue  must  be  one  of  'genealogy,  930. 
scope  of  rule;  facts  directly  asserted,  931. 

facts    incidentally    asserted;    relatioanbip, 
932. 
form  of  statement,  939. 

composite;  reputation,  934. 
tradition,  935. 

individual,  930. 
circumstantial  proof  of  pedigree,  937. 
proof   by   acquiescence   in   case   of   pedigree, 

938. 
animal  pedigree,  939. 

scope  of  circumstantial  evidence  in  case  of 
pedigree,  940. 

birth,  941. 

death,  942. 

marriage,  943. 

names,  944.  , 

race,  945. 

relationship.  946. 

residence,  947. 

status,  948. 

YUIMEE  B0ME8 

admission  of»  369,  939. 

PEKAIOTS 

actions  for,  character  evidence  in,  1029. 
direction  of  verdictn  in  actions  for,  184. 
sufficiency  of  evidence  in  suits  for,  410. 

PEHS 
opinion  as  to,  769.^ 

PERCEPTIOV,  EVXDEirCE  BT 

evidence  by,  229 

evidence    by    percefitiMi  :*   meaning   of    term, 

nbi. 

administrative  power  of  court,  1132. 

review  by  AppiE^llate  Court,  1132. 
subjects  of:   animals.   1133. 

persons:   facts  to  be  proved;  age,   1134. 
physical  injuries,  1134. 
exercise    of    power    by    presiding    judge, 

1134. 
color,  race,  etc,  1134. 
identity,   1134. 
compulsory    submission   to   examination; 

1134.' 
mental   condition,   insanity,   intelligence, 

etc.,  1134     .     . 
resemblance,  paternity,  etc.,  1135. 
things:  in  civil  actioms,  1136. 
In  criminal  cases,  1137. 

body  of  deceased  or  parts  thereof,  1137. 
clothes  and  other  personal  articles,  1137. 
identification  of  articles,  1137. 
eKperiofsnts,  1138. 
view,  1139. 


PSRFOllMAirOE 

See  Specific  Pebfobmange. 

PERIIOOIOAU 

hearsay,  as,  8^7. 

PERJUET 

as  contempt  of  court,  100. 
evidence  of  reputation, ,  1033. 

PEKXAKENCT 

injury,  of,  statement  of  witness  as  to,  691. 

PEE80NAL  EYISSVCE 

real  evidence  distinguished,  21. 

PEBS09AL  JJSTUBJ^B 

declarations  upon  receiving,  974. 

PBBSaVAL  PROPEBTT 

opinion  of  value  of,  757. 

opinion  as  to  change  of  value,  749. 

PHEH01ESHA 

opinion  of  effect  of,  739. 

.  PKOTOQBAPHT 

instructions  as  to  misleading  nature  of  pho- 

tograpLs,    131. 
judicial  notice  of,  364. 
opinions  as  to,  730. 
proof  of  photographs,  1092. 
x-ray  pictures,  1092. 

PHBASES 

evidence  of  meaning  of,  807. 

judicial  notice  .as  to  meaning  of,  368,  862. 

parol  evidence  for  interpretation  of,  1116. 

PHTiSICAL  COHBinOVS 

conclusion  as  to,  795. 
opinions  as  to,. 693. 

PHTSICAI  EZAXXKATIOH 

party,  of,  presumption  from  failure  to  sub- 
mit to,  436. 

PHYSICAL.  FACTS 

expert  evidence  as  to,  812 

opinions  as  to,  693. 

psychological  facts  distinguished,  27. 

See  also.   Facts. 
scope  of  extrajudicial  admissions,  557. 

PHYSICAL  INCAPACmr 

witness,  of,  former  evidence,  629. 

PHYSICAL  POWEBA 
presiunptions  as  to,  423. 

ntYSieoBor 

buft'dMi  of  proof  as  to  absence  of  'lioesM,  466. 
opinions  of,  709,  722. 
opinion  of,  as  to  aanity,  769*  - 
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PlljtIeiAii  —  conVd. 

opinion  of  value  of  aerrioeo  of ,  760. 

privileged  commuuications  to,  1167. 

record  of,  982  n. 

BlLilled  witnew,  as  a»  390. 

skill  of,  reputation  to  show^  874. 

statements  of  sick  to,  974. 

witness  fees  of,  1146. 

PLACE 

birth,  of,  pedigree  statements,  041. 
hearing  of,  as  surprise,  283. 

PLAIHTmr 

burden  of  proof  on,  396. 
offer  of  compromise  by,  576. 
right  to  open  and  close,  159. 

PLAVS 

declarations,  as,  893. 

PLEA 

gVilty,  of,  as  a  confession^  603. 
guilty,  of,  as  admission,  602. 
guilty,  of,  power  of  court  to  receive,  210. 
See  also,  Pleadings. 

PLEADiiras 

admissions  by,  503-614. 
admission  of,  1063. 
amendment  o|,  as  surprise,  279. 
effect  of  allegations  in,  on  witnesses,  1150. 
effect  of,  on  burden  of  proof,  396-399. 
effect  of  on  right  to  open  and  close,  162. 
foreign  statute,  necessity  of,. 329. 
hearsay,  as,  878. 
proof  of,  1063. 

proof  of,  completeness  of,  266,  266. 
right  of  opponent  to  road  balance,  273. 
signatures  of  attorneys  to,  judicial  notice  as 
to,  343 

PLEABIKOS  CBIXIHAL 
effect  of,  withdrawn  plea  of  guilty,  626  A. 

PLOTS  OF  LOTS 
proof  of  record  of,  262. 

pHEimoinA 

judicial  notice  of,  368  n. 

POISOl^VG 

spontaneous  statements  in  cases  of,  967. 

POLICE  0F7XCER8 

presumption  of  regularity  of  acts  of,  403. 
judicial  knowledge  of  salary  of,  334^ 


judge,  of,  99. 


POLICE  P0WEB8 

POLICIES 

See  Insurance. 


judicial  notice  of,  369. 

POLITICAL  0PIVI0V8 

unsworn  statements  to  show,  851. 

POLITIQAL  j^ABTIES 

judicial  notice  of  history  of,  369. 

PDUTIG9 
judicial  notice  of,  358. 

POLL  BOOK 

admission  of,  1082. 

POLTOAXT 

testimony  of  wife,  1155.' 

POPULATIOV 

census,  proof  of,  1057. 
judicial  notice  of,  359,  . 

posmov 

municipal   divisions,   of,   judicial   knowledge 
of.  338. 

POSinTE  ETIBEKCE 

negative  evidenqe  distiqgiiishsilf  20. 
instructions  as  to,  131. 

POSITIVE  F^ACTS 

negative  facts  distinguished,  33. 

See  also  Facts. 

P08SE8SI0H 

conclusion  of  .witness  as  to,  805. 
of  note  by  maker,  presumptions  from,  425*. 
presumption  of  continuance,  418. 
presumption  of  ownership  from,  489.  » 

stolen    goods,   Af,  '  presuinptlon    of    larceny, 
464-^67. 

possmmiEs 

conclusions  as  to,  795. 

railroads,  of,  skilled  witnesses  as  to,  391. 

POSTMABXS 
presumptions  from,  426. 

» 

POST  OFFICE 

admission    of    registry   kept   by   postmaster, 

1083 
presumption  of  knowledge  of  regulations  of, 

477. 
presumption   of   regularity   of  mail   service, 

426 
records  of,  1083. 

POST  OFPTOE  OEPAXtlCSKt 

» 

judicial  knowledge  of  regulatioi^s  of  depart- 
ments, 339. 
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copy  of  foreign  record,  109U. 
date  of,  pre$ii4ii;L^  correct,  425- 
proof  of,  1099. 
proof  of  deed  executed  under,  1101. 

MWBES 

corporations,  of,  judicially  known,  332. 
courts,  of,  judicial  knowledge  of,  342. 
deeds  executed  undei*,  as  ancient  deeds,  1 106. 
instruments  executed  under,  proof  of,  1101. 
of  judge.    See  Court  and  JtBT. 
procreation,  of,  asBiinked,  423. 


PRACTICE 


defined,)  65,  71. 


See  Pboceoube. 

,  :pRA7£E. 

confesbion  in  form  oi.  o.  *. 

PBELIICINAEY  PACTS 

conditioning  admiBsibUtty,  .44. 
relevancy,  of,  668. 

P&EXEBITATION 
presumption. of  malice  from,  468. 

.  PBSPOVBEBAKCE 

evidence,  of,  408. 

'    P&ESEKCE 

of  judge,  constructive,   113. 

PRESIDENT 

judicial  knowledge  as  to,  334,  336. 
judicial  knowledge  of  message  of,  336. 
judicial,  knowledge  of  signature  of,  340. 
presumption  of  regularity  in  acts  of,  4199. 

PRSSOIirO  JTTDOE 

See  CocBT  and  Jrter. 


See  Newspapebs. 

PRESUKPTIONS 

AdmlnistratlTe. 

administrative  assumptions^  486 
presumptions  of  law  contrasted,  487. 
effect  of  on  burden  of-«vid«9Qe,  413. 
identity  of  persoQ  from  similarity  of  nanie, 
488. 

corroborative,  488. 

inferencen  of  fact,  488. 

initials.  488 

infirmative,  488. 

extrinsic,  488. 

dissimilarity,  488 

assumption  di^pJaeed,  488^ 
property  from  possession,  489. 
regularity,  490 

ancient  facts,  490. 


Presumptions  —  confd. 

no  probative  force,  406. 
/  order  of  events,  491. 
judicial  proceedings,  492. 

inferior  or  foreign  tribiinak,  482. 
courts  of  record,  492. 
public  officers,  493. 
clerks,  493. 

performance  of  conditions,  493 
judicial;  judges,  498. 
attom^B,  498. 

sheriffs  and  other  officers,  493. 
municipal.  493. 
county,  493. 
legislative,  403. 

executive:  national  or  state,  493. 
relation  between  foreign  and  domestic  law, 

494. 
rate  of  interest  in  foreign  state,  61. 
common   law,  494. 
common  law  of  the  lorum,  494. 
construction,   494. 

foreign  law  assumed  to  be  the  same  as 
that    of   the   forum;    common   law, 
494. 
inertia  of  the  court,  494. 
civil  law  assumed  to  govern,  494. 
foreign  law  not  assumed  to  be  the  same 

as  that  of  the  forum,  494. 
statutory  law,  494. 
when  foreign  law  is  statutory,  494 
wrongdoing  not  assumed,  495. 
fraud,  495.^ 

professional  duty,  495. 
corporations,  495. 
fiduciary  conduct,  495. 
no  probative  force,  495. 
illegality,  405. 
good  character,  495,  856: 
conflict  of  presumptions;  civil  cases,  496. 
a  contrary  view,  496. 
criminal  cases j;  knowledge  of  law,  497. 
presumption  of  innocence,  498. 
tio  presumption  in  the  matter,  49S. 
bigamy,  498. 
continuance  of  life,  498. 
Pretiimption  of  Law. 
assumptions  of  procedure, -444. 
conclusive,  68. 
conclusive  evidence  as,  13. 
presumptions  of  law,  445. 
a  limited  number,  445. 
civil  cases,  445. 
presumption  of  legitimacy  —  nuMTiagea,  446. 
marriage,  446. 

''^liter  <)uatuor  maria,^  446. 
proof  under  the  modern  use  of  reason,  446. 
proof  of  access,  447. 
rebuttal  of  presumption,'  448. 
limitation  upon  scope  of  evidence,  449. 
inferences  of  fact,  450,- 
presumption  of  4eath;  contj^uance  of  Ufa^ 
451. 
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VfeiiiBiptioiif  —  conVd, 
prasamptioii  of  legitimacy  *-*  ooi»t'd» 
inference  lof  continutuice  of  Ufe  rebuttable, 

461. 
an   inference   of  varying   probative   force, 
452-  •'  A 

adoption  of  rule  in  Aniarica»  463. 
statutory  modiflcationt,  464. 
.  .  afatence  from  jurisdiction,  464. 
proof  of  death  by  inferences  of  fact,  466. 

relevancy,  456. 
-  documents,  466. 
admissions,  455. 
proof  must  be  competent,  465. 
failure  to  hear,  469. 
actual  receipt  of  tidings,  466. 
probability  of  information,  456. 
inflrmativo  consideratioaa,  466. 
shorter  periods,  46A. 
absence  of  tidings  is  imp<»'tant  only 
M'hen  it  exists  At  abeentee^a  home^ 
456. 
subjective  facts,  457. 
peculiar  inducements  to  communicate, 
457. 
i     •jaavailiag  search,  458, 

administrative  details,  458. 
what  constitutes,  468. 

eemputation  of  the  seven  year  period,  469. 
time  of  actual  death;  no  presumption  of 
life  during  s^ven  years,  460. 
burden  of  evidence,  460. 
death  at  the  end  of  seven  years,  400. 
<    no  ateumption  of  time  of  death  during 
the  seven  years,  460. 
death'  at  end  of  a  considerable  period, 

460. 
death  at  beginning  of  period,  460. 
life  during  entire  period,  460. 
presumption  rebuttable;  461.  ' 

motive  not  to  return  x>r  communicate, 

461. 
hiding,  461. 
ailirmative  evidence  of  lif^  461. 

criminal  cases,  462. 

presumption  of  coercion,  462. 
capacity  for  crime,  463. 

fourti'cn  to  twenty-one,  463. 

seven  to  fourteen,  463. 

under  Beven,  463. 

rape,  463.  ' 

procedural  assumptions,  46^. 

proof  of  mental  state  or  conditien,  463. 

presumption  of  larceny  from  recent  unex- 
plained pojpsess^on  oi  stf>len  goeds,  464. 
limited    to    use    of    circiunstantial    evi- 
dence, 464. 
Statutory  modifications,  464.' 
presumption  of  law  denied,  44.' 
administrative  details.  464. 
"a  question  trf-firct  for  tlhe  jufy,"  464. 
corroboration  required,  '464t    r 


PretumptioBS  —  coni'd, 
criminal  cases -tt  cont'd.  .     . 

jury   may  art   in   accordance  with  the 

inference,  464. 
a  prima  facie  inference  of  faet»  464. 
prima  'facie  value  denied^  464. 
a  presumption  of  law,  464. 
inference  not  conclusive,  464. 
explanation,  465. 

rebutUl,  465» 

reasonable  doubt  alone  required,  466. 
spoliation,  465.  .    . 

oppwtuoity  at  trial,  466. 

spiMitaniety,  465. 
place  and  cause  of  finding,  466. 
proof  of  possession,  4^67. 
presumption  of  maUce.in  honiicide»  468. 

a  discreditedl  rule,  468. 

Inferenoes  of  7aot 

presumptions;   classification  of,  414, 
inferences  of  fact;  res  ipsa  loquitur »  416, 

*'no  presumption  on  a  presumption,"  416. 

inferences  are  rebuttable,  41.5. 

inference  of  continuance,  416i 
administrative  assumptions,  416.- 
length  of  time,  416. 
nature  of  subject  matter,  417. 
bodily  states  or  conditions,  417. 
habits,  417. 
of  continuance  of  hope  or  fear  in  ceulefl- 

sion,  587. 
legal  results,  418. 
legal  status  and  standing,  419. 

qualification  or  disqualification,  419. 

official    and    other    fiduciary    relatioiiflf 
419. 

foreign  regulations,  419. 

foreign  law,  419. 
life,  420. 
mental  conditions,  404,  421. 

mental  or  mors  I  character,  421. 

mental  states,  421. 
personal  or  business  relations,  422. 

relations   to  creditors,   422. 

relations  to  localities,  .422.. 
inferences    or    regularity;     human    attri- 
butes; physical,  423. 

power  of  procreation,  423. 

capacity. for  child*beariag,  423. 
mental  or  moral,  424. 

instinct  of  self-'prescarvation,  424. 
.    moral  attributes,  424.  . 
business  aA'airs,  425. 

minor  instances,  425. 

corporation  business,  .425. 

dates  and  actual  time,  425. 

usual  methods  followed,  425. 

officer's  retuvps,  426. 
official  business;   mail  8ervice»  426. 

date,  426.      > 

"  due  course  of  mail,"  426.  . 
.  post«Mk^  .426. 
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PreiumptioBS  —  cont'd. 
inference  of  continuance  — r  oonfd. 
receiving  poetmark,  426. 
postage  must  be  prepaid,  426. 
deposit  in  the  mail,  426. 
when  tnailing  is  complete,  426. 
necessary  conditions  on  inference  of  re- 
ceipt from  mailing;  proper  address, 
426. 
rebuttal  of  inference  of  receipt  from  mail- 
ing, '  427. 
corroboration,  427 

same;    probative    force   of   inference   of 
receipt    from    mailing;    request   fpr 
return,  427. 
pre»umption  of  law>  427 
{in^smrption  of  law  denied^  427. 
ijii.v.en(e  rebuttable*  426. 

iins  —  Htatutesi,   429.  • 

oui..i..  i-ontra  spoliatonem,  430.   - 
conf  ut»ion, '  480. 
damages,  4S0. 
value  and  damages,  430. 
secret  offenses,  430. 
rebuttable,  430. 
spoliation  a  deliberative  fact,  431. 

modifying  circumstances,  431. . 

criminal  ca««8«  431. 

subjective  relevancy,  431. 
'  a^liation  as  an.  insult  to  the  courts  432. 
fabrication.  witneRnes,  433. 

bribery,  433. 

writings,  434. 
criminal  cases.  434. 

fluppression,  witnesses;  failure  to  call, 
435. 

equity  causes,  436 

equal  availability,  435 

effect  of  knowledge,  435. 

explanation  permitted,  436. 

criminal  cases,  436. 

failure  to  testify,  436. 

effect  of  inference,  436. 

criminal  cases,  436 

removal  or  concealment,  487. 

<yther  modes  of  suppression,  437. 

probative  force  of  inference,  438. 

statutory  regulation,  438. 

strength  of  inducement  to  speak,  438. 

writings,  destruction.  430 

explanation  permitted,  439 

administrative  punishment  and  indul- 
gence, 439. 

admiralty,  439. 

failure  or  refusal  to  produce,  440. 

use  of  secondary  evidence;  <1)  spoliat- 
ing party,  440. 

use  of  secondary  evidence;  (2>  non- 
•  spoliating  party,  440. 

refusal  to  produce  on  demand,  441. 

summons,  order  of  court,  etc,  441. 

social  consequences  of  suppressloii,  441. 


Presumptions  —  confd. 
suppression — cont'd. 

mutilation,  alteration,  etc.,  4tf . 
real  evidence,  443. 
mutilatloti,  443. 
Pseudo-Presumptions, 
pseudo-presumptions,  460. 
conclusive  presumptions,  68,  470. 
scope  of  presumptions  of  this  class^Aetioas, 
471 
lost  grant,  472. 
inference  of  fact,  472. 
when  conclusive,  472. 
presumption  of  malice  in  libel,  473. 

express  malice,  473. 
death  of  attesting  witness  in  ease  of  an- 
cient writings,  474. 
need  Of  corroboration,  474. 
effect  of  circusistances  ol  suspieion,  474. 
oonsequences  of  conduct,  475. 

presumption  of  law  repudiated,  475. 
good  'character,  476. 
knowledge  of  law,  477. 
knowledge  of  law  by  judge^  333. 
instances  of  application,  477. 
absence  of   probative   force  domonstiated, 

477. 
no  inference  of  fact,  477. 
real  nature  of  presumption,  477. 
presumption  of  innocence,  400,  478. 
general  relations,  478. 
an  overstated   rule,  470^ 
constitutional  right,  479. 
an  anomolous  survival  fr^m  an  earlier  sfe, 

479. 
time  covered  by  presumption,  479. 
meaning  of  phrase,  480. 
no  inference  ol  faci,  480. 
no  inference  of  innocence,  480. 
a  double  aspect,  480. 
Scottish  law,  480. 
what   inertia   is  reasonable,  480. 
valueless  as  affirmative  proof,  481. 
treatment  of  prisoners  in  judicial  admin- 
istration, 482. 
weighing    the    presumption    of    innocence, 

483. 
other  views,  484. 
presumption  of  survivorship,  485. 
distribution  of  funds,  etc.,  485. 
probative  facts,  485. 
civil  law,  485. 
deliberative  facts,  485. 
no  presumption  of  law,  485. 

< 

PEJBVISNTlOll 

surprise,  of,  276. 

witness,  of,  from  attendMice,  as  contempt  of 
court,  109. 

PUOS  USXi 
use  for  opinion  of  vahle,  744. 
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Iririlegad  comBimicaitioii  to,  1166. 

PRIMA  7A0IE   CASE 
defined,  409. 

FUXABT  STIBSSOB 

See  also,  Administbatiox ;   Best  Evidence; 

FOB^fKB     ETfpENCK;     PAHpL    f^TIDE^CE. 

admissions  by  agents,  541. 

adoption  of  another's  adiniHsioo,  544. 

best  evidence  rule  as  applied  to  documents, 

1121-1130. 
evidence  by  perception,  220. 
grades  of,  228* .    i  * 

other  primary  evidence  more  probative,  231. 
preferred  to  secondary,  227. 
required,  227-243. 

FRiHtta^At  AXFB  Aesirr 

See  AcEXCY 

FRIHCIPAL  FACTS 
evidentiary   facts   distinguished,   34. 

PRIHCIFLES  07  ADKIHISTEATIOV 

See   Admixistbation. 

PRISONERS 

See  Cruii.val  Law. 

PRISON  RECORM 

admission  of,  lOHu). 

PRIVATE  DOCITXENTS 

See  DocuitENTABY  Evidence 
parol  evidence  rule,  1100. 

PRIVATE  RECORDS     .  . 
proof  of,  272. 

PRIVATE  STATVTBS 

public   statutes   distinguished,   S92. 
evidence    of,    1055. 

PRIVIES 

admissions  by,  530. 

PRTVnSOS 

self-incrimination,    against,    1179. 

PRIVILEOEB  COmCVNICATIONS 

privileged  commuiUioatiopsy  4160. 

as  to  self-incrimination,    1179. 

claims  of  privilege  against  self-incrimination 

in  former  evidence,  621. 
attorney  and  client;  general  rule,  1161.    See 
1 1.>4. 

when  applied,  1162. 

exceptions,   1163. 

waiver  by  client  of  privilege,  1164. 
clergymen,  1165. 
husband  and  wife:  general  rule,  1155,  1166. 


PrlTlleged  CommuBitMom  ^^e<mfd.-         - 
pkysicitB'  and  pattest^  -privilege  is  of  statu- 
tory origin,  ll(S7. 
public  jiptic?;  g^and  ^urora^  11^9,  1168. 

petty  or  traverse  jurors,  1158,  1169. 
secrets  of  state,  IITO. 

PRxsk  cinrRTS 

judicial  knowledge  of  law,  324. 

PROBARIXITIES 

railroads,  of,  skilled  witnesses  as  to,  391. 

PRORATE  fWITRTS 

admission  in  records  of,  552. 

admissions,  pro6f  of,  5^. 

completeness  of  proof  of  papers  of,  271. 

documents  ita,  admi^ion  of,  1003. 

judicial  knowledge  as  to,'  342. 

jury  trial  in,  216. 

presumption  of  regularity  of  acts  of,  493. 

presumption  of  validity  of  acts  of,  492. 

probate  of  wiUt ,  bvi/^i^  pf  proof  on,  399. 

proof  of  appointment  of  administrator,  271. 

proof  of  record  of,   1071. 

proof  of  records  of,  1077. 

records  of,   1065, 

PROBATIVE  PACTS 

See  also,  f'ACTS. 
character  as,  tOS6;. 
component  contrasted,  .30. 
principal  facts  distinguished,  34. 
proof  of  other  acts  to  show,  1024. 

probative;  force 

account  books,  of,  995. 

admissions   by   silence,   of,   562. 

admissions,   of,   531. 

admissions  of  by  conduct,  of,  572. 

character  evidence,  of,  1043,  1047. 

confessions,  of,  608. 

dying  declarations,  of,  009. 

evidence,  of,  comment  by  judge.  129. 

extrajudicial  admissions,  of,  ^23.  .558. 

inference  from  non-enfry,  of,  667. 

informal  judicial  admissions,  of,  515. 

instructions  as  ^o,   131. 

judicial  admissions,  of.  500. 

medical  opinion,  of,  726. 

opinion  of  ordinary  otwerYcr  as  to,  708. 

opinion  of  subscribing  witness,  of,  710. 

opinion  of  value,  of,  761. 

opinions,  of,  :(VI4-^3S. 

presumptions  against  wrong  doing,  of,  495. 

presumption  from  spoliation,  of,  438. 

presumption  of  d^fh  afte^  absence  for  seven 

yeiu-s,   of,  .45?,. 
presumptions  of  fact,  of,  415. 
presumption  of  regulaHty.  of,  490. 
primary   evidence   not  the   question  of,  281. 
reasoning  by  witnesses^  of,  824-836. 
spontaneous    stateiUenlts,  tjrt,   975. 
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Probatiire  Taots -T-.o(MKtV^ 
presumption  :,a^  .rei?eipt.  oC  mail  from  mail- 
ing, of,  427. 

Probative  eslevahct 

See  Keubvaj^cy, 

PEQQEI^FU 

applied  by  judge,  64,  71. 

aflsumptions  ojf,  444. 

assumption  oit^^;fiM%^  i»;  492. 

best  evidence  as  a  rule  of,  237. 

defined,  65. 

enforcement -QtiOKder  ^£cic.aeparation  of  wit- 
nesses, 91. 

introduction  of  conlession,  .605. 

judioial  knowledge  ^s  to,  343. 

rights  of  parties  to  ob^^ryance  of,  66. 

substantive  law  distinguished,  .69. 

violation  order  for  separation  of  witnesaes, 
94. 

rights  relating  to,  66. 

¥ROC££Bnros 

See  Special  Proceedings. 
legislative,  judicial  knowledge  of,  341.. 

PROCESS 

obstruction  pf-serviee-of,  .a^,coBtempt,  107. 
presumption  of  regularity  of  service,  493. 

PROCLAMATXaN 

evidence  of,  1057. 

governor  of,  judicial  knowledge  as  to,  337. 

PROCREATION 

judicial  knowledge  of,  336. 
power  presumed,  423. 

PRODITCTIOH 

documentary  evidence,  of,  103»  44 1^  1068, 
1097,  1129. 

PI&OBUCTS 
farms,  of,  judicial  notice  ofi  362. 

PROFESSION 

judicial  potice.  of,  362. 

PROFESSIONAL  FACTS 

skilled  witnesses  as  to,  390. 

PROGNOSIS 

opinions  as  to,  722. 

PROMISSORY   NOTE 

'      See  NfeooTtABi.t:  Ix^TBUMtNtisi. 

PROXOTION 

justice,  of,  as  function  of  judicial  office,  70. 

PROOF  . 

defined,  7. 

evidence  contrasted^  7..    . 

right  to  produce,.  148. .et.-aL 


PROPSMIES 

matter,  of,  other  occurreBcea.  to  show^  1006« 
matter,  of,  skilled  witness,  383. 

PROPERTY 

judicial  nolitiitf  :til; value' 4>I^«5Sl  . 

PROSBCimNO  ATTORNEY 

judicial  notice  of,  343. 
testimony  of,  as  to  confession,  614. 
See  also  District  Attorxet. 

I 

PROSECUTION 

See  Malicious  PttmsBCunoN. 
burden  of  proof  on,  400. 

.  PHOfiBCUXffB    . 

admissions  by,  538.  -i 

PROTECTION 

witnesses,  of,  109,  295. 
jurj,    of,v  660,  . 

PROTOCOLS 

attached   to   treaty,^  judicial   knowledge  of, 
327. 

PROVOCATION' 

absence  of,  dying  declarations  as, to,  908. 
unsworn  statements  to  show,  851. 

PRITBENCE 
conduct,  of,  conclusion  as 'to,  dOiO. 

psYCHOflmacAi.  ■  cflnmoNS 

expert  evidence 'as. to,  812. 

PSYCH0I.9fh|eAI.  FACTS 

dying  declarations  to  show,  908. 
opinion  as  to,  701,  711. 
physical  facts  distitiguished,'  27. 
proof  of,  656. 
subject  of  admissions,  528. 


«         T 


<  t" 


!        • 


"IF  . 


PfiYCHOlOQY 


induction,  1018. 

P1TBIJC 
admittance  to  court  room,  79,  80. 

PITBUCATIONS 

See  also,  Libel:  Xewspapebs. 
official.  Judicial  knowledge  as  %o^  335. 
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FUBIZC  JDCVKBHTS 

See  ako  Documents. 
in  general 

public  documeats;  definition  of,  1043. 
ancient,  1107. 

construction  o^,  m  quef tion  df  law,  57. 
judicial  knowledge  of  court  records,  etc.«  344. 
parol  evidence  at*  to,  1120. 
principle   controlling  admissibility,    1049. 
objection  that  they  should  not  be  removed, 

lOoO. 
equally  admissible  as  copies,  1051. 
where  not  kept  iti  strict  conformity  to  statu- 
tory  requirements,   1052. 
authentication;  necessity  of,  1053. 

execution  denied,   1053. 
mode  of,  1054 
legislative  a^'ti^.;  do;nestif,  1055.     . 

sister  state,  1055. 

foreign,  1055. 
.  ordinances,  1056. 

statutes;    requiring  keeping   of  record   or 
journal,  1056. 

necessity  of  authentication,  1056. 

as  to  admission  in  evidence  of  bound  vol- 
umes, 1056. 
papers  and  documents  relating  to  affairs  of 

state,  1057 
compelling  production  of,  1058. 
ofloial  registers,  papers  and  writings 
public   docunients:    official   registers,    papers 

and  writings,  1080 
certificates  by  public  officers,  1081. 
particular  documents,  1082. 

land  records  of  grants  and  patents,  1082. 

official  maps,   1082. 

inventories,  1082. 

military  and  naval  records,  1082. 

municipal  records,  1082. 

election    certificates,    registry    lists,    ete., 
1082. 

bond  registers,  1082, 

birth,  death  and  marriage  registers^  1082. 

letters  of  an.  official  c^racter,.  1082. 

county  records,  1082. 

federal  official  records,  1082. 

clerks  of  courts;  records  kept  by,  1062. 

school  records,  1083. 

prison  records,  108S. 

town  officials'  records,  1083. 

weather  records,  1083. 

tax  books,  etc.,  1069.      ' 

state  officials'  records,.  1083.  , 

surveyors'  records,  1083. 

sheriff's  books  and  records,  1083.   , 

private  writings  of  record ;  con^yanles,  1084 

oopies  and  tranioripts 

copies    and    transcripts;     official    registers, 
papers  and  writings,  1085k 

mode  of  proof;  statutory  provisions,  1065. 
mode  of  proof;  certified  copies>  1(^86. 

limitations  on  power,  1096. 


Pnbllc  Documents  —  cont^. 
mode  of  proof  —  o&i^fd. 

mode    and    sufficiency    of    authentication, 
1086. 

who  may  certify,  1066. 
land  office  records,  1087. 

official  letters,  1087. 

administrative  requirements,  1087. 
ordinances,  1088. 
records  of  prix'ate  writings,  1089. 

early    established    rule»    in    New    England 
states,  I0b9. 

statutory  regulation,   1080. 

administrative  requirements,  1089. 
records  of  other  states,  1090. 

records  of  private  liirritings,  1090. 
foreign  records,  1091. 
eopies  and  transcripts;  judicial  records 
copies    and    tran^ript^i     judicial    records, 

106B. 
exemplifications,  1067. 
examined  or  sworn  co^es,  1068. 
office  or  certifi^  copies,  1069. 

authentication,  1069.. 

justice's  courts,  1070. 

probate  courts,  1071.. 
federal  courts,  1072.' 
of  other,  states,  1073« 

attentat  ion  of  the  clerk,  1074. 

certificate  of  the  jtidge,  1075. 

justices  of  the  peace,  1076. 

probate  courts,  1077. 
state  courts  in  federal  courts,  1078. 
foreign  courts,  1079. 
judicial 

judicial     records;     iidminlfltrvttve     require- 
ments, 1059,    . 
in  same  court  and  in  another  court,  1060. 
minutes    or    menioranda;    when    admissible, 
.    1061. 

when  not  admissible,  1061.. 
judicial  records;  effect  vtheu  perfected,  1062. 

extent  to  which  adoitBSlbte,  1063. 

matters  not  properly  part  of,  1063. 

pleadings,  1063. 

incidental  matters,  1063. 

executions  and  returns,  1063. 

justices  of  the  peace,^  1064 

administrative  requirements.  1064. 

duty  imposet]  by,  statute,-  1064. 

probate  courts,  1065. 
copies  of,  1066-1079. 

See  Copies. 

PTTBUC  9SAI.TK 
judicial  notice  of  facts  of,  354, 

FtTBUC  LAHBS 

declarations  as  to,  894. 

PITBLIC  XATTERS 

declarations  as  to 

declarations   as    to    matters    of   public   and 
general  interest,  889. 
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Public  Matten  —  eont*d. 
adminiBtrative  requirementg;   neoessity,  890. 
subjective  relevancy^  adequate  knowledge, 

891. 
abeence  of  controlling  motive  to  miarepre- 
Bent,  892. 
form  of  declaration,  893. 
Bcope  of  rule;  boundaries,  etc.,  894. 

PUBLIC  OFFICERS 

acts  of,  judicial  knowledge  aa  to,  335. 

hearsay  by,  859. 

papers  of,  uee  Public  Documents. 

presumption  of  regularity  in  acts  of,  493. 

reportH  of,  10(13. 

returns  of,  admissions  in,  552. 

separation  of  witnesses,  00^ 

statutes  creatii^ara  public,  332v 

PUBLIC  PBosEctrroB 

confession  induced  by,  592. 
presumption  of  regularity  of  acts  of,  493. 
See  also,  Dibtbict  Attqenets. 

PUBLIC  BECDBBS 

admissions  in,  552. 

completeness  demanded,  261-271- 

parol  evidence  of,  151. 

right  of  opponent  to  read  parts,  273. 

PUBLIC  STATUTES 

defined,  332. 
evidence  of,  1055. 
private  statutes  contrasted,  332. 
See  also.  Statutes. 

PUBLIC  SUBVETS 

See  SuKVEVS. 

PUNISHKENT 

for  crime  prescribed  by  substantive  law,  67. 
failure  of  witness  to  appear,  1147. 

PUBPOSE 

opinion  as  to.  712. 
other  acts  to  show,  1014. 
testimony  of  person  as  to,  656. 


QUALIFICATIOirS 

character  witness,  of,  1038. 
handwriting  opinion,  770. 
interpreters,  .of,  154. 
judge,  of,  judicial  knowledge' of,  342. 
medical  witnesses,  of;  723. 
opinion  of  value,  for«  746,  753«^ 
opinion  witnesses,  o{,  824,  826. 
presumption  of  continuance,  419.  ^ 


judicial  knowledge  as  to  regulations  for,  339. 

QUESTIOBS 

restricting  repetition  of,  304. 

QUO  WABXAHTO 

jury  trial  in,  214. 


.,'  •  •  I 


QUALITY 

land,  of, 'Opinion  as  to,  718.   • 
opinion  as  to,  740.. 


EACE 

appearance   in    court    to    show,    1134. 

competency  ol  witnesaea,  1158. 

opinion  as  to,  693. 

proof  of,  945. 

proof  of,  by  admissions,  557. 

BAILBOAB  PLATFOBX 

opinion  of  safety  of,  699. 

BAILB0AB8 

See  also,  Street  RAawATa. 
admissions  in  books  of,  547. 
estimate  of  speed  of  cars,  740. 
expert  evidence  as  to,  814. 
judicial  knowledge  of,  355. 
judicial  knowledge  of  reports  of,  336. 
judicial  knowledge  of  statute  organizuig,  332. 
judicial  notice  of  history  o|,  doi>. 
judicial  notiee  of  operation  of,  362. 
opinions  as  to  matters  of,  731. 
res  ipsa  loquitur,  415 
skilled  witnesses  as  to  matters  of,  391. 

BAIHS 
judicial  notice  of  seasons,  353. 

BAKaE  USES 
judicial  knowledge  of,  338. 

BAPB 

complaint  in,  976. 
declarations  of  complainant,  969. 
evidence   of   reputation   hi,    1083. 
other  offenses,  evidence  of,  839. 
presumption  of>  capacity  of  children,  463. 

BATIFICATIOH 

treaty,  of,  judicially  known,  327. 

BEAL  ESTATE 

admissions  in  books  of  agent,  547. 

admissions  by  privies,  539. 

judicial  notice  as  to,  362. 

opfinion  as  to  change  in  vahie,  749.         * 

opinion  of  value  of,  757,  -700t 

proof    of   owBMership   of,    by-  oral   evidewse, 

1128.       . 
proof  of.  plotB  of  lota,  262. 
quality  of,  opinion  as  to,  713. 
title  to,  opinion  a*  to,  721. 
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admisBion  of^  1131rn3d. 

S«e  al0P»  Peikjeption,  Evidence  bt, 
evidence  by  perception,  229  :, 

pemonal  evidence  diBtinguished,  21. 
spoliation  of,  pre*bnSiJift>rf  fi*m,  443. 
trial  by  inspection,  61. 

REA&iAirOilC&KT 

cases  on  docket,. of,  as  grounds  of  continu- 
ance, 283. 

REASOH 

hearsay  rule,  for,  800,  867.  . 
right  of  litigant  to,  17». 
unsworn  statements  to  show,  851. 

REASONABLE  GA1T8S 

malicious  prosecution,  in,  56. 

* 

REASONABLE  B017BT 

defined,  409. 

proof  in  criminal  cases,  beyond,  409. 

REASONABLE  TIICS 
as  question  of  law,  50. 

REASONING 

considered,  643-663. 
characteristic  of  administration,  74. 
use  of,  by  jury,  50. 
use  of  in  order  of  evidence,  166. 
lules  of,  testimony  as  to,  63. 
element  of  observation,  824. 
mental  powers,  824. 
adequate  knowledge,  824. 
how  weight  is  tested ;  detail  of  preliminary 
factB,  826  , 

qualifications  of  witness,  826.  , 

inferences  tested;  wht»u  teuts  are  applied,  827. 
probative   force  of   inferences  from   observa- 
tion;  stage  of  rebuttal,  828. 
probative  force  of  judgments;  how  enhanced; 
use  of  te.xt- books,  820. 
how  tested  on  croHs-examination,  830.  , 
stage  of  rebuttal,  831.  j»       • 

use  of  standard  treatiscB;  deliberative  effect, 

832. 
weight  of  inferences;  a  qucHtion  for  thfe  jury, 
833. 
reason  essential  and  suflficient,  834. 
comparison  between  inferences  fronl  obser- 
•  vation  and  reasoning  from  assump- 
tions, 835.  .  .    / 
veight  of  judgments;   a  field  of  conjecture, 

836. 
witness^s^  by,  072-087.  ^ 

See  also  Witnesses. 
See  Logic. 


.1 


•  I*. 


evidence  in,  156. 

exclusion  of  anticipatory,  178. 

explanation  of '  possession  of 'stolen  goods,  of, 

405. 
inferences  from  silence,  662. 
inferences  of  acquiescence  frdm  silene^,  MO: 
inferences  on,  8S8,  831. 

See  WiTNESSfid. 
presumptions,  of,  415. 

from  si>oliation,  430. 

coercion,  of,  462. 

death,  of,  401. 

death  after  absence  of  se^en  years,  of,  461/ 

identity  frorii  simiUrity  of  natoe,  of,  488, 

larceny  from  possession  of  stolen  goods,  of, 
464.  ^.,,. 

legitimacy,  of,  448. 

malice  from  homicide,  of,  468. 

ownership  from  nossession,  of,  489. 

receipt  t)fma4l^^yatter  f^om  raafiing,  of, 

427. 

receipt  of  telegrams,  of,  429. 

regularity,  of,  428.  •'       '  :  ^ 

right  of,  173. 
subsequent,    178. 
use  of  experts  Hi"  HAyu.  '  :"■ 

RECALZINO 

witnesses,  of,  1178,  1179. 

'  REtlklPT 

telegrams,  of,  presumption  of,  '429. 

RECEIPTS 

absence  of,  as  negative  evidence,  667. 
government  officials,  by.  admission  of,  1062. 
jmrol  evidence  rule,  1109. 
proof  of,  109«.  • 

sufficiency   of  evid^ence  to  control  effect  ot, 
411     •. 

RECEIVING  STOLEN  0OOBS 

evidence  of  reputation  in,  1033. 

other  offenses  as  ii«rt;  ofir^r  geetw,  839. 

<)the,r  oftenses  to  show,  1012. 

other  oiffenses  to  show  knowle4ge,  1011. 

RECIS6I0N 

written    instrument,    of,    sufficiency    of    evi- 
dence of,  411. 

RECITALS 
ancient  deeds,  in,  1103  n. 

RE,COaWJiPN  , 

foreign  governments,  of,  judicial  knowledge 
of,  330 

RB<fO«^pmAN<qE: 

tor  appearancerof  witiiess,  1144. 

RECORDED  ^0:P  BBEBS 

judicial  knowledge  of  signature  and  seal  of, 
340. 
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SSCO&M 
See  alaoy  Docvkentabt   Evidenoe;    Public 

OOCUMXNTS;   PaBOL  EVIDENCE  BULE. 

absence  of,  as  negative  fact,  667. 
commercial  agencies,  1093. 
corporationsy  1092. 
court,  judicial  knowledge  of,  344. 
ecclesiastica],  1094. 

existence  of,  determined  by  inspecticm,  61. 
family,  940. 

family,  to  prove  manager,  943. 
nautical,  1095. 
secret  society,  1006. 

use  of,  to  discover  matters  of  judicial  no- 
tice, 366. 

BEDEXPTION 

from  tax  sale,- record  of,  10S3. 

HSDiaSCT  SZAXIHATIOH 

right  of,  1177. 


presumption  of  regularity  of  acts  Of,  498. 

EEFOBXATIOH 

instrument  of,  sufficiency  of  evidence  for,  411. 
writing,  of,  parol  evidence  rule,  1117. 

to    produce    documents,    presumption    from, 
440.  " 

BSOISTEBiSD  LETTSBS 
record  of,  1083 

EL?E£SHinG  XEHO&T 

private  memoranda  for,  1098. 
unsworn  statements  for,  862. 
use  of  memoranda,  1173. 
with  hearsay  memoranda,  862. 

&E0I8TBKS 

deeds,  of,  presumption  of  regularity  of  acts 

of,  493. 
judicial  knowledge  ol  aignatures  and  seals  oi, 

340. 
probate,  of,  certiAcate  of,  271. 
probate,  of,  presumption  of  regularity  of  acts 

of,  493.    " 
pedigree,  of,  proof  of,  369. 

BEOISTEt  LISTS 
admission  of,  1082. 

Mscnr^ABiTT 

entries  in  course  of  business,  %21. 
presumptions-  of,  42|M29. 
Pfesun^ptions  of,  490-493. 
relevancy  of,  914,  921. 
relevancy  of,  shop  books,  977-996. 


k^OlFLATIflMB 

government  departments,  of,  339. 
post  office,  of,  presumption  "of  knowledge  of, 
477. 

.    BSJOnrDEB 

burden  of  proof  on  plea  in,  398. 

BEIUlXXOirSKIP 

See  aUo,  Pedigbee. 
pedigree  statements  at*  to,  046. 
proof  of,  946. 
reputation  to  nhow,  934, 
tradition  to  show,  935. 

BELATZVES 

party,  of,  admissiouii  by,  5^0. 

EELAZATION 

canons,  of,  6o4 -6.">6.       "      '' 

EELEASES 

parol  evidence'  Ynk,  llOH. ' 

sufficiency  of  evidence  of,  cancellation  of,  411. 

EELEVANCY 
*  in  general 

admission!},  of,  53i,  58-2 
character  evidence,  of,  1027. 
conclusions  from  obtier vat  ions,  of,  793. 
dying  declaration:^,  ol,  897. 
expert  opinion,  of,  715. 
hearsay,  evidence,  of.  870,  871. 
logical,  de'tined,  3(i. 
opiniun^.  of.  673.  6SI. 
opinion  of  value,  of,  752. 
pedigree  declarations,  of,  928. 
regularity,  of.  shop  books,  977-995. 
relevancy,  640. 

underlying  conception,  640. 

meaning  of  terms,  640 
res  inter  alios,  l(MM).  looi. 
similarity,  of,  900-1024. 

See  also.  Hks  Ixteb  Alios. 
spontaneous  deiOarations,  950. 
Stephen's  definition,  641. 
Stephen's  definition  considered,  642. 
subjective,  defined,  36. 
relevancy,  probative 
canons  of  relaxation:  claim  of  the  crux,  654. 

direct  and  circumstantial  evidence,  655. 

inherent  difficulty  of  proof,  656. 

moral  qualities,  656. 

mental  state,  656. 

value,  656 

"  state  of  the  ca»e,*'  656. 

facts  of  family  history,  656. 

mental  condition,  656. 

ancient  facts.  656 

identity,  656 
canons   of   requirement;    must   accord   equal 
privileges,  657. 

deflniteness  demanded,  658 
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BeleTancy  —  confd.  .    .,•,-.      > 

canona  ^f  requirements  —  cont'd. ,.,.... 
time  must  be  economized,.  65^. 

jurj  must  be  protected*  ^^• 
fact  must  not  be  remote,  6til. , 
time,  «62. 
proving  the  res  gestie,  663. 

actioii  of  Appellate  Courtis  ^^ 
optional  admisciibility,  664» 
anteeed«ut   or    subsequent    faptsj    ante- 
cedent, 664. 
subsequent,  664. 

cvusisteut  and  i^kvonsistent  facts,  66'5* 
explanatory  or  supplementary  facts,  666. 
negative  facts,  667.' 

failure,  to  see,  hear,  etc.,  667. 
ignorance  of  aAeged"  ^act,  667. 
absence  of  entry,  record,  etc.,  607.- 
preliminary   facts,   668. 
probative  relevancy ;   objective  antf  subn 
jectiye,  6*9..       .      .     ^ 
independent    sufficiency    not;.requlred| 

court  and.  jury,  669. . 
.  igi^orance  am},  other  subjective  iinpair- 
ment,  669. 
objective;  ancillary  facts,  670. 

corTQ|iK)ration  and  impairment,  670. 
burden  on  proponent,  670. 
effect  of  substantive  law,  670. 
Bul^jectxve,  671. 

BELIOIOH 

dying  declarant,  of,  911. 

judicial  notice  of,  358. 

judicial  notice  of  history  of,  359. 

BSM 

actions  in,  burden  of  proof,  399. 

KEXEBIES 

..S^e  Pbocsdu^ 
prescribe  by,4i4bstantive  law,  67, 

EEX0TEK£S8 

admissions,  of,  532. 

facts  excluded  on. ground  of>  661, .,  . 

spontaneous  statements,  pf,  965..   , 

BEXOYAIr 

documents,  of,  presumption  from,  442.' 
witnesses,  of,  presumption  against  part^;  437. 

EENTAL  VALUE  i 

See  VALrK.    •   '■ 

basis  for  opinion  of  value,  763.  *    ' 

-   '  'I 

&XFAIE  ,       . 

machine]^  of,  opinion  as  to,  718:    ' 

.  BEPSAL  ,' 

statilte,  4>f)  judicially  known,  831.      " 

REPETUIOK     ; 
questions,  of,  nettrictiog,  •  304-. 


BEPUGATXOV 

burden  of  proof  as  to,  346. 


s 


letter  received,  274. 

See  also.  Replication. 

EEPO&TS    .    ^ 

•  '  S^  also,  MABKirr  Repobt8« 
admissions  in,  548. 
conunercial  agencies,  of)  '1098. 
constable,'  of,  922. 

department,  judicial  knowledge  as  to,  316. 
public  officials,  of,  1063,  1082. 
railroad  comp«liy,  of,  admissions  in,  647. 
surveyors,  of,  1063. 

&EPKE8EVTA1T0JI8 
unsworn  statements  to  show.  843, 

BEPUXAKM 

of  counsel,  by  judge,  292.. 
witnesses,  of,  293^  ,       , 

KEPUTATIOir 

as  character,  656,  1037. 

See  also,  ChaiuCTKR. 
as  proof  of  sanity,  709. 
corporate  existence,  948. 
death  proved  by,  942. 
evidence  of,  864,  874. 
good,  presumed,  855. 
insanity,  of,  656. 

matters  of  public  or  general  interest,  898. 
marriage  proved  by,  943. 
parentage,  of,  946. 
pedigree  of  animal,  938. 
pedigree  proved  by,  934. 
proof  of  names  by,  944. 
proof  of  residence,  947. 
proof  of  status  by,  948. 
relevancy,  104^. 
testimony  based  on,  864. 

&ESCI8SI0N 

subsequent,  of  writing,  parol  evidence  mle, 

1116.    ' 
writing,  of,  jparol  'evidence  rule,  1117. 

EE8EXBLAV0B 

opinions  Atf  to,* ?4#.' 

proof  of  parentage  by,  1135. 

BSS^  W8XS 
in.conexal  ... 

completeness,  250. 
evidence  limited,  .to,  157. 
independent    relevaaey    of    nnswom    state- 
mttnts;  > meaning  -of  the  res  gestae  838. 

contiguity j  intimate  relation,. etc^  excused, 
838. 
oonstituent  faeta  contrasted,  3L 
faetii,  31. 
•  m^.  implication,  el  action,  838. 

contemporaneousness  not  demaadted,  838. 


1012 


INDEX.  (References  are  to  Sections.} 


&es  Qetts  —  jonfd. 
facts  —  cont'd. 

distinct  criminal  vQspifes,  839. 
dissimilar  offenses,  839. 
larceny,  839. 
homicide,  839. 
assault,  839.    "■  ■  • 
extra-judicial    statemftDta    i>Art    of    the    res 
gestae,  840. 
constituent  facts,  840. 
existence  of  the  statement  itself,  841. 
evidence  is  primary,  b42. 
forms  of  statements,  843.  .t 

extra-judicial  statements  as  probative  facts, 

844.  .     .      ; 

bodily  sensatipQ,  845. 

who  may^teHtify  as  to 'statements,  845. 
a  matter  of  necessity,  845: 
identification,  ^^tf.  ,        ,  ,  . 
mental  condition,  8*47. 
intent  and  intention,  848. 

illustrative  instances,  849. 
knowledge,  85(l[;n- 

statements  by  A.,  850. 
statement, to  A.,  8d0. 
illustrations,  851. 
extra-judicial     statements     as     aeliberative 

facts,  852. 
form  of  statement ;  oral,  853. 
reputation,  854. 
libel,  etc.,  855. 
administrative  details,  856. 
admissions,  538,  542. 
judicial  notice  of,  351  ■ 
private  writings  as,  1098. 
proof  by  dying  declarations,  908. 
proving,  663. 

stolen  goods,  statements  as  to,  465. 
spontaneity 

hearsay  as  primary  evidence,  949. 
relevancy  of  spontaneity,  950 
declarations  part  of  a  fact  in  the  res  gestse, 
951. 
relevancy  to  fact  asserted,  95^.   . 
statement  must  be  contemporan^us,  953. 
the  principle  of  the  res  ge^tie,  954. 

relation  to  the  rule  against  hearsay,  955. 
the  modem  view',  U66.  ' 
considerations     determuMng     appntaiieity, 
957. 
elapsed  time,  958. 
-    form  of  8tat<era^nt/  959. 

consciousness  and  lack  of  motliM  to  mia- 

state,  960. 
permanence  of  impression,  961. 
physical  fiHate  or  condition,  962. 
narrative  excluded:  admiaskms,. 963. 
spontaneous  statements  by  agents,  904. 
remoteness,  965. 
range  of  spontaneous  statements;   probative 
facts  preceding  the  res  geste,  966. 
probative  facts  aubaequent  to  the  rea  geats, 
'       967.  ' 


&es  6ett«  —  conVd. 

range  of  spontaneous  statements  —  conrif. 
accusation  in  travail,  968. 
declarations  of  complainant  in  rape,  960. 
American  rule,  970. 

independent  relevancy;    failure  to  com- 
plain, 971. 
the  elenlient  of  time;   independent  rele- 
vancy, 9T2. 
declarations  of  owntT  on  discovering  lar- 
ceny, etc.,  973. 
personal  injuries,  974. 
probative  weight  of  spontaneous  statenunts, 

975. 
who  are  competent  declarants,  976. 

BSaiDEHCE 
evideifoe  as  to,  947. 

pedigree  declarations  as  to^  930,  932,  947. 
presum|»jtio|].  pf  continuance,  42*2. 

BE8  IHTEB  AUOS 
ill  i^eneral 
other  offenses,  part  of  res  gestc,  839. 

See  also.  Res  Gisst^. 
televancy  of  similar  occurrences;  unHormity 

of  nature,  996. 
preliminary  obt^t'rvations;  rule  an  assignment 
of  irrele\'ancy ;  true  ground  of  rejec- 
tion, 997. 
rule  stated,  098. 

administrative  reiiuirements ;  neceaaity,  999. 
relevancy,  1000. 
relevancy  of  similarity,  1001 
essentially  similar  oi^currenees,  1002. 
experiments,  1003. 
varying  phenomena,  1004. 
relevancy  of  dissimilarity.  1005. 

replies  of  opponent,  l(K)5k 
inference:^    other    than    similar    occurrencca. 

1006. 
other  uniformities  than  that  of  phyaical  na- 
ture; regularity  of  law  or  buaioeaa; 
habits,  L007. 
moral  uniformity 
res  inter  alios,  1008. 
administrative  requirements,  1009. 
relevancy  of  similarity,  1010. 
proof  of  mental  vtHte,  1^1  i. 
knowledge,  1012. 
malice,  1013. 

other  mental  states,  1014. 
motive,  1015. 
unity  of  design,  1016.   • 
relevancy  of  dissimilarity,   1017. 
psychological  induction,  1018. 
inferences  other  than- <*oilduct,  1019. 
constituent  facts,  1020  • 

contradiction.  1021. 
corroboration  or  eicplanation,  1022. 
identification  of  doer  of  act;  esasatuil 

ditions  for  conduct,  1023. 
probative  facts,  1024. 

See  Cfluktacm. 
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&S8  tpfUL  xoavxilrm 

as  a  presumption,  415. 

KXBOLimoirs 

legislative,  of,  judicial  knowledge  of,  329 

BXtPOHSITXHXM 

See  Irbbsfonsivekkss. 

&£8iaT8 

law,  of,  judicial  knowledge  of,  334,  337. 
law,  of,  judicial  knowledge  of  state  afTslrs, 

337. 
legislatures,  of,  judicial  knowledge  of,  341. 

BS-StnLBSBUTTAL 
right  of,  178. 

BXTUBVS 
officer,  of,  admissions  in,  552. 

BSVOCATIoil 

agency,  of,  admissions  by  agent,  540. 
unsworn  statements  to  proof,  843. 

BIV£|t8 
judicial  knowledge  of,  355. 

BOAJDBED 

railroad,  of,  skilled  witnesses  mi  to  facts  con- 
cerning, 391. 

BOBBEBT 

other  acts  to  show  intent^  1011. 
other  offenses  as  res  ge»t€t,  839. 

B]n^8 

court,  of,  as  matter  of  procedure,  71. 
government  departments,  of,  judicial  knowl- 
edge of,  338. 
practice,  of,  judicial  knowledge  of,  343. 

BTTUKOS 
of  law,  judge  sitting  as  jury,  115. 

BVXOB 

ovidence  of,  875. 

to  show  good  character,  1037. 


8 


8AnSTT 

« 

animals,  of,  opinion  of,  711. 
mining,  of,  experience  as  to,  818. 
opinion  as  to,  699.. 

8ALABZB8 

judges,  of,  judicial  knowledge  of,  3|2. 
municipal  officers,  of,  judicial  knowledge  of, 

337.  i. 

policemen,  judicial  knowledge  of;  $84. 


8ACi8^ 

See  also.  Bills  or  Saue. 
account  books  to  show,  990. 
lumber,  of,  judicial  notice  of,  361. 
proof  of,  by  oral  evidence,  1128. 
secondary  evidence  of,  151. 
unsworn  statements  io  show;  843. 

SAHITT 

See  also.  Insanity. 
accused  of,  burden  of  proof  of,  400. 
dying  declarant,  of,  912. 
general  reputation,  as  proof  of,  709. 
opinion  of  ordinary  observer  as  to,  702. 
opinion  of  physician  as  to,  709,  722. 
opinion  of  physician,  722. 
presumption  of,  404,  424. 
presumption  ol|  424. 
presumption  of  capacity  for  crime,  463. 
presumption  of  continuance,  421. 
unsworn  statementiT  tof  Shoi<  847. 

8CHBBirLB8 

admissions  in, -1558.  '  ■  '  ..i     ' 

attached  to,  treaty,  judicial  knowledge  of«  327.- 

SCHOOL  BEG0BB8 
admission  of,  1881. 

8CIBHCE 

books  as  hearsay,  87-7. 

common  knowledge  as  to,  354. 

evidence  as,  22. 

explanation  of  terms,  by  judge,  131. 

judicial  knowledge  of  facts  of,  354. 

special  knowledge  as  to,  380-391. 

testimony  as  to  facts  o^  380. 

8CUITILI1A 

evidence,  of,  not  sufficient,  190. 

8con 

dying  declaration,  of,  908. 
hearsay  rule  of,  868. 
of  law  of  evidence,  3. 

8EAL 

admiralty  courts,  of,  judicial  knowledge  ot, 

344. 
admissions  in  instruments  under,  540. 
authentication  oObeacd>  uUder,  1069. 
corporate,  affixed  to  instrument,  1101 
corporate,  presumption  of  authority  to  affix, 

42fiL        ,     . 
copy  of  ordinance  attested  by,  1088. 
document,  on,  determination  by  inspection,  61.. 
federal  courts,  of,  judicial  knowledge  of,  344. 
national,  judicial  knowledge  of,  340. 
notary,  of,  judicially  known,  324,  344. 

8tA&ii>  nnnrnan 

cancellation  ofi'suflleleiicy  of  evideiioe  k)f,^411. 
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lost  documenty^for,  1125. 

SEASONS 
judicial  notice  of,  353. 


.  I 


,  I 


SECQHDAEY  £VID£jrC£     , 

See  FO£MEB  Evidence;  Heabsat;  Parol 
Evidence  Rcee;  Best  Evidence. 

best  evidence  rule  a»  applied  to  documents, 
1121-1130- 

defined,  11. 

degrees  of,  235. 

handwriting,  of,  766-770. 

hearsay,  as,  880.  ' 

necessity  for  use  of,  233,  234.  • 

right  to  produce,  150-152. 

use  of,  upon  spoliation  of  priiury  erMoiee, 
44a 


*'.     • 


1'      • 


-  SBQRSGY  . 
in  conunission  of  civil  wrone,  430. 

SECKZTABY  07  SOIATS 

preffumptiofi  of' regularity  in  a«ts  of,  49). 
proof  of  public  documents  of,  1057. 

*^       rL;:^^..*    .1.0,.  . 

SECBET  SOCIETXU 

records  of,  1096. 


8ECTA 


witnesses,  120. 


8BCTI0H  una 

judicial  knowledge  of,  338. 

SE^DTTCTIOH 

character  evidence  m,]lQZ^. , 
evidence  of  reputation  in,  1033,  1035. 
presumption  of  chastity^  476  n. 
resemblance  as  eviden^  o|  paternity,  1185. 
sufficiency  of  evidence  in  civil  case,  410. 

SEIZIH 
presumption  of  continuance,  418. 

CfELECTXEH 
records  of,  1088.  .    . 

SBLF-DBFXirSS 

burden  of  evidimce  as  to,  404. 

.  '       ■  ■         '■        I    •  .  ■  . 

SELF-nrc&nnHATioir 

comparison  of  handwriting.  786. 

farmer  evidence  of  witness  claiming^  621.,  . 

privilege  9t.. 597-601,  1178. 

. ,  See  alsp,  Confe3SIONS.    , 

preftujBopUimtol  iq«tiiM;i>tP<4.^24,..  .    .  .  i, .  ...j  . 


See  also,  Declarations. 
declarations  as  to  matters  of  public  or  gen- 
eral int9yf9tj*^0^. 
entri^s  in  ^rourse  of  business.  919. 
letters,  in,  550. 
part  of  admi6«iJott/'.532:    rt*  <-  >. 
proof  of,  566. 
spontaneous  declarations,  see  Res  Gesta. 

SEPARATION 

wit^eases,  of,  85^  103. 

SERVICE 
process,  of,  obstruction  as  contempt,  107^  108. 

SERVICES 

account  books  to  show,  990. 
opinion  of  value  oti-^V,  760. 

SESSIONS 

court,  of,  judicial  knoirledjg;e  x>f,  342. 
legislative,  judicial  knowledge  of,  341. 

SET  OFF 

",  •  ^' 
burden  of  proof  on,  398. 


acc,Qunt  of,  oral  evidence  to  show,  1128. 

admissions  in,  548. 

efforts  at,  559. 

offer  of,  see  CouPBO^lS^' pffFEBS  of. 

SETTtSMENT  CASES 
pedigree  declarations  in,  930. 

SEZVAI  dl^HSES 

exclusion  from  court  room  at  trial  of,  83. 
other  acts  to  show  intent,^  1011. 

See  also,  Bape;  "SEDUcnoii. 

SHEBm. 

deed  of,  proof  of,  1101. 

enforcement  of  order  for  separation  of  wit- 
nesses, 91. .  y  ^-  r-  \ 

judicial  knowledge  of,  337,*  343. 

judicial  knowledge  of  signature  and  sea!  of, 
340.        •  ' 

judicial  notice  of,  343. 
presumption  of  regularity  of  acts  of,  493. 
record  to  show  execution  of  bond  by,  1082 
records  of,  admission  of,  1083. 

SHIFTING 


<  '     .1 


burden  of  prop|»  395., 

sHnroLS 

account  on,  988.    v^    .    /  . .  & 


SHIFH 

opinion  as  to,  718. 

•killed  witnesses  at  lo»  387. ,     i  .     .,  .„j 
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SHOP  300X8 

shop  book  rule,  977. 

administrative  requirefneiite ;   necessity,  978. 

relevancy ;  adequate  knowledge,  979. 

absence  of  controlling  motive  to  misrepresent, 
980. 

parol  evidence  of,  132. 

presumption  of  genuineness,  425. 

failure  to  object  to  entries,  563. 

admissions  in,  547. 

suppletory  oath{  .fi8L      * 

lKN>ks  must  be  those  of  original  entry,  982.  - 

corroboration  aliunde,  983. 

entry  must  be  intlilligible,  994. 

entry  on  book  account  must  liave  been,  a  rou- 
tine one,  986. 

facts  creating  suspicion,  986. 

identity  of  book  must  be' established,  987. 

material  used,  988. 

original  must  be  produced,  989. 

scope  of  evidfiBMflu  990.  '    '  ' 

nature  of  charges;  special  contract,  991. 
other  matters,  992. 

nature  of  occupation/ 998.  : 

who  may  be  charged,  994. 

weight,  995. 

See  also,  Entbibs  in  Course  of  Business. 

BSOBTKAKB 

entries  in  account  books  in, -984. 

8I0X  BENEFITS 

receipt  of,  as  evidence  of  sickness,  559. 

SICXNESS 
adjournments  to  sndiker  place  x>n  account  of, 

84. 
evidence  of,  693. 
exemption  from  court  attendance  on  account 

of.  1140. 
opinion  of  cause  of,  739. 
witness  of,  former  evidence,  619,  629. 
witness,  of,  justifies  wcondary  evidence,  234. 

ttDSWAXJC 
opinion  of  safely  of,  699. 

SIOHT 

ability  of,  opinion  as  to,  737. 
failure  to  see,  as  negative  evidence,  667. 
loss  of,  by  witness,  f^rm^  ft)^i4ence,  429. 
presumption  as  to,  423. 

See  also,  Hano^bitino.   / 
attorneys,  of,  judicial  notice  of,  34S|^ 
documents,  to,  proof  of,  1099. 
judicial  knowl«a|r«  Ol^  940. .-. 
letter,  on,  presumptions  of  frenu^nf^qfess,  486..  .  ^ 
notary  public,  of,  judicial  knowleqar®  of,  344. 


\     '    « 


8X0X8 

dying  declarations  ih  form  of,  905. 

evidence  by,  1148. 

opinion  of  genuineness  of,  764. ' 

8ILSXCX 

admissicms  by,  660-564,  560,-  571. 
admission  by  agent  by,  642. 
confession,  as  a,  6U3. 

SIXILAXITY 

name,  of,  presumption  of  identity,  488. 
relevancy  ol,'*906-1024. 

See  also.  Res  Inter  Alios. 

anrrr.AK  occxnixxxGS8 

See  Res  Inter  Alios. 

8I1CPLE  FACTS 

'See  also.  Facts. 
compound  contrasted,  27. 


municipal  divisions,  of,  judicial  knowledge  of, 
338. 

8XILL 

;  capacity,  proof  of  other  acts  to  show,  1023. 
,  conclusion  of  witness  as  to,  800. 
'  opinion  that  workman  habitually  uses,  694. 
physician  of,  reputation  to  show,  874.     • 

SXILLEB  WITNESS 

See  Experts;  Knowledge;  Witnesses. 

SLAHBEB 

> 

character  evidence  in,  1030. 
!  evidence  of,  reputation  in,  855,  1035. 

8MBLX. 

See  also,  Odor. 
ability  to,  opinion  as  to,  737. 

SOCIAL  UFB 

'  judicial  notice  of  facts  of,  358. 

soBomr 

declarations  of  complainant  in,  969 1^. 

80LTXXCT 

i  conclusion  as  to,  795. 
opinion  as  to,  691. 
•  prestunption  of  cottthiiiiance  of,  422. 
See  also,  Insolvbwct. 

somn) 

estimate  of,  740. 

ability  to  htat,  optnipn  as  to,  ^3T. 

firearms^  of,  opinion  as  to,  719. 

SOTTHBXESS 
opinion  as  to,  699. 

'  *^     ^  iSFAGE- 

oonclttsion  as  to  sui(B«ileady  of,  tM. 
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SPECIAL  fCQEKCY 
See  Agency. 

SPECIAL  FINDINGS 

See  Findings. 

SPECIAL  INTEE&06AT0BIES 

See    1  XTEBftOUATOBIEB. 

SPECIAL  KNOWLEDGE 


f  r 


See  K.NowLEiKiE ;  Special. 


SPECIAL  PEOOEEDINGS 

jury  trial  in,  214. 


'( 


*  '  :\\'  •. 


SPECIAL  TEEXS 
presumption  of  validity  of  acts  of,  492. 

SPECIAL  YEEDICTS 
See  VEXDHnra. 

spectAMes 

applause  of,  pretented,  290. 
exclusion  from  courtroom,  83. 

•  ■ 

SPECVLATIOir 

excluded,  802. 

SPEED 
estimate  of,  740. 

•  •  •        «  » 

SPENDTHEIPT  ^ 

admissions  by,  534. 

.    I    •  ; 
SPOLIATION 

presumption  from,  430,  439. 

SPONTANEOUS  JIKCSLABATIONS 

See  Res  Gebtm* 

STANDAE:DS 
measur^nent,  judicial  notice*  of,  354. 

8TANDAED  TEEATISES 
use  of,  369.  •■     «  . 

hearsay,  fts,  877. 

STAltB  BfeCtSIS 
application  to  law  of  evidence,  118. 

STATE  COUHTS 

judicial  knowledge  ks  to  written  laws,  329. 
judicial  knowledge  pf  ec^^pion  law,  323. 
judicial  knowledge  of  treaties,  32.7. 

S^^ATE  DBPAETiCENTS 

judicial  knowledge  of  regulations  6f,  33i. 

STATE  OFFICERS 
judicial  knowledge  as  to,  334. 
presumption  of  reguUvltv' of  acts  of,  498. 
records  of,  :«dmiMi«Br  1CJ|I3.    . 


proof  of,  1057. 


f.^mf 


•  I 


STATES' 

boundaries  of,  judioial'tchowledge  of,  338,  365. 

events  diBtihguished,  3^'. 

judicial  knowledge  a8  to  officials  of,  237. 

judicial  knowledge  of  8eal  of,  340. 

judicial  notice  as  to,  3*50. 

right  to  jury  trial,  217. 

STATE  SECmSTS 

privileged,  1170. 

8TATIBTIG8  . 

census,  of,  judienl  notice  of,  364. 

See  also.  Vital  STATifirrics. 

STATUS 

proof  by  reputation,  948. 

STATUTE  OF  UlCITATiaVS 

See  LiicitATioNs  op  Actions. 

STATUTES 

judicial  knowledge  of,  see  also  KNowrmOE, 

Judicial;  Foreign  Law. 
construction  of,  as  question  of  law,  57. 
evidence  of,  1055. 

foreign,  skilled  witness '^' te^  386. 
making  certain   facts  prima  facie  evide&oe. 

409. 
presumption  of  kaowle^  ol,  477. 
presumption  of  legality  of  passage,  429. 
private  and  public  distinguished,  332. 
presumption  of  simil«rity,  494. 

STENOGBAPHT 

notes  as  a  document,  16. 
former  evidence  of  notes,  638. 

STIPULATIONS 

admissions  by,  502,  514. 

VtOGK    ' 
expert  evidence  as  to,  811. 
judicial  notice  of  taifeiflg;  ite. 
raising,  skilled  witness  as  to  mattera  ol,  386. 
transactions  in,  judicial  notice  of,  362. 

STOCK  BOON 

private  corporation,  of,  1092.' 

«T0CS»)LDSK8 

4 

judicial  knowledge  as  to,  332^ 

ST6CS  OF  GM&S 

identification  of,  697. 
opinion  of  vklue  of,  T57. 


STOCK- 
op|sid^  aa  U,  718. 
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8inEBN:mOD8 

See  Receiving  Stolen  Goods.* 
poaeeBsion  of,  presumption  of  larceny,  464- 
467.  ■     *' 

SX&EAMS 

judicial  notice  of  action  of  water^  363.  ... 

STEEET  EAILWATii 

See  also;  H^iiaoADS. 
estimate  of  speed  of  cars,  740. 
expert  evidence  as  to,  815. 
judicial  knowicMlge  of*ihcor>Oration,  332. 
opinions  as  tomatte'TS  of,  733. 
res  ipsa  loquitor,  415. 
akilled  witnesses. a^  jto  mutt^r^  o.f».391. 

8TKSBT8 

judicial  notice  of,  365. 

line  of,  evidence  of,  108^. 

<)pinion  of  safety  of,  699. 

other  accidents  to  show  knowledge  of  defects, 

1012. 
proof  of  location  of,  1062. 

;  t  r 

8TREH0TH 

evidence  of,  691.' 

materials  of,  skilled  witneaees  as  to^  388. 

f  8nvnvxs  ^ 

opinion  of  safety  of,  699. 

suBncnvE  kslsyaiict  ^ 

See  also,  HELCviaNCT. 
declarations  against  interest,  884.      •>".  t< 
declarations  as  to  matters  of  pttbKc  or  gen- 
eral interest, '891. 
deflned,  30.     ' 
dying  declarations,  898. 
entries  in  coui^,o|  busipe^Q^  916. 
hearsay,  evidence  of,  1^70. 
judicial  evidence  in 'domain  of,  6. 
opinions,  of,  681. 
o'^'uion  of  ^rdipai^  ^oJ>»prver,  712. 

8TrB0BDIKATI0H 

inferences  from,  4^?.. 

8TrBP0SHA 

attendance  of  witnesses,  for,  1141. 

8T1BP0ENA  BirC£8  TECVIC 

production  of  documents,  for,  1142.  j 

STrBSCKIBIH0  WITNE88  ' 

See  Attesting;  Witnesses* 


\    • 


8trB8CBZPTX0K 

parol  evidence  rul(%  1108. 


I 


/ 


8TrB8TAimV£  LAW 

announced  by  JQ^tfej  1S4,      > 

judge  should  aim  to  give  certfi^^.to,  305. 


8nb8tantlTe  Iawr^<j?»t'il, 
position  of,  in  law  of  evidence,  22. 
procedure  distinguished,  69. 
remedies  prescribed '  b|r, .  67 * 
ruling  of  JVKlg^y.  ^!^  ^^  appeal,  306. 

8UBSTAJir7n^  EI0HT8 

protection  of,  148-225. 

See  also.  Administration. 

8VC(nB88ION 

seasons  of,  judioiak  nstsmiofr  353. 

SXTTTEEnfO 

evidence  of ^  683(0  <      .  .     - 
statements  to  physician  as  to,  974. 
unsworn  statements  showing,  845. 

8irFFICI£NCT 
conclusion  as  to,  796. 

8tricx]>s 

presumption  against,  424. 

8171  JITEIt 

presumption  of,  424. 

,  SmTABUJTT 
opinion  of,  6W.  ^ 

8VLXI]rE88 
animals,  of,  opinions  of,  ill. 

8inacov8 

See  PitocESS. 
for  production  of  document,  441. 

8tfRSVX8QE8 

judicial  knowledge  of,  342. 

presumption  of  regularity  <of  acta  of,  488. 

records  of,  10f§.;    ..  j        ^.;> 

SVPPLSimTAET  FACT8 

relevancy  of,  66#v. 

8VPF08ITI0]ra 

e.\cluded,  802. 
witness  stating,  673. 

8irPPEE88I0V 

I 

See  also,  "Spoliation. 
documents,  of,  coi^sf<}\mnees  of,  441. 
document's,  of,  presumption  against,  431. 
evidence,  of,  presumption  from,  435. 
prosecution,  of,,e^^t;8  -^t;^  559. 

8irPEEXA0T 
jury,  of,  132. 

8intETTSHIP 

parol  eviden5eyr,ule,,Up?..    .  . 

8VEQBOH8 
*  See  also«  PHTMOfASfS. 
opinions  of,  722. 
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Bkilled  witnieM  as  to,  300. 

SURMXSSt 

do  not  constitute  reasonable  dotibt,  409. 

as  ground  for  adjournment,  77. 
preTention  of,  276-303. 

See  al^o,  A|)MIxistbatioiv. 

SUBREBVTTAI 

right  of,  177. 

BimEOOATE  COVETS 

'  See  Probate  CotniTs 

. SUKVETINO 

judicial  notice  of,  338,  362. 
copies  of  surveys,  1087. 
declarations  of  surveyor  ajB  to  boundaries,  891. 
opinions  as  to,  718. 
presumption  of  correctness  of,  495. 
report  of  survey«vI063^  1Q83. 
8urveyor*8  notes,  as  declarations  of  public  or 
general  interest,  893. 


1  f '    I 


SimYEYOE-OSKEBAI 
presumption  of  regularity  in  acts  of,  49 

SUEYITOE 

as  witness,  1157. 

SlTEYiyOESHZP 

presumption  of,  485. 

witnesses,  of,  95,  96. 
witiyes^es,  of,  compelled,  103. 

SWOEN  COPIES 
public  docuittentt,  of,  lOSft; 

STXPTOm 

disease,  of,  skilled  witnetft  at  to,  390. 

evidence  of,  691. 

expert  evidence  as  to,  812. 


TA8TE6 
presumption  of  continuance  of,  421. 

TAX  BOOXt 

admission  of,  1093.  - 
admissions  in,  555. 
proof  of,  262.' 

TAX  C0IXECT0E8 

judicial  knowledge  of,  SS7. 

judicial  knowledge  pf  signature  and  seals  cU 

340. 
records  of,  1083. 


proof  of,  1101. 

TAXES 

judicial  knowledge  of  assessments,  336. 
judicial  notice  of  payment;  358. 
oral  evidence  to  show  payment  ol,  112& 
presumption  ^as  to  assessment  of,  493. 


m  J 


TAX  SAmS 

records  of,  1083. 

.     TECHEIGAI,  EAGTS 

expert  opinion  on*  see  Ezfebts. 
testimony  as  to,  380. 

TECHNICAL  LAKGVAOE 

construction  of,  5(7?  -  *  - 
skilled  witncMM  as  to,  384. 

TELBOEAICS 

as  iiuworn  st«temeiit%  843. . 

hearsay,  as,  878. 
presumption  of  receipt««  429. 
secondary  evidence  of,  1 129. 

TELSGEAPH  COMPAEIES 

judieial  knowledge's  to,. 392. 


judicial  notice  of,  362. 
opinions  as  to,  733. 

;r£;jEFson 

admissions  over,  666« 
Jtcarsay  over,  869. 
judicial  notice  of  history  ol,  359b 
presumption  of  authority  of  one  answeriqg,. 
425. 

TEXPEEATtniE 

swearing  witness  ov^r,  98. 
estimate  of,  740. 

TEEAETS  n  COmiOE 
admissions  by,.  630. 

TEHUEB 

office,  of,  presumed,  419. 

office,  of,  judicial  knowledge  as  to,  334. 

TEEXS 

court,  judicial  knowledge  of  length  of,  342 

judicial  notice  of  medical,  362. 

municipal  officers^  of,  judieial  knowledge  of, 

337. 
office  of  judges,  of,  judicial  knowledge  of,  342 
oflice  of  proAe^uting  attorneys,  of,  judicial  n4>* 

tice  of,  343 
sheriffs  and  constables,  of,  judicial  knowledge 

as  U),  343. 

TEEEITOmtES 

judicial  knowledge  of  seal  of,  340. 
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deftth  of,  proof  oi,  1065. 

See  also,  Fobmeb  tEsmfOHT. 
admission  by,  516. 
MS  judicial  eTidence,  6.    ' 
defined,  8.         >  r  ••  ,        t  ^    ,    » 
evidence  contrasted^  8. 
lestricting  repetition  of,  304. 


»     I  ■        •  •^ 


tszt-BoOxis 

as  evidence  of  common  knowledge,  369. 
reference  to  legal,  by  judge,  333. 
use  by  expert,  829;  t32.  '       • 


declarations  of  owner  upon  discovery  of,  973. 
presumption  from  possession  of  stolen  goods, 
464-4«rr 

TKIGKHSSS 

opinion  as  to,  746.  ^ 


as  inducement  for  confession,  589,  590. 
effect  of,  on  admissions,  529. 

TIDE  RABIES    . 
judicial  notice  of,  354  n. 


birvh,  of,  pedigree  statements,  941. 
conclusion  as  to  sufficiency  of,  796. 
economizing  of,  059,  602. 
elections,  of,  judicial  knowledge  as  to,'  titi: 
estimate  of,  740.' 
hearing,  of,  surpr^  «s  4^^  383. 
judicial  notice  of  divisions  of,  353. 
lap^e  of,  presumption  of  payment,  469. 
making,  of,  admis8iDas(.5iS7 
reasonable,  as  question,  of  law,  56. 
unsworn  statement  to  show,  846. 

YT 

TIXE  BOOKS 

receipt  o',  982 


I 


TITLE 

See  also,'''ABdtrf.4CT  or  Titlb^ 
«xpert  evidence  of,  721. . 

TITL!e  MEDS 

copies  of  records,  1089 

.    TOBACCO  ^ 

judicial  notice  of  use  of.  358. 


I     I 


Toors 

experiment  as  to  use  of,  1138.  •  i    / 
opinion  as  to,  718. 


, .  I 


copies  of  ordinancee,  1088. 

presumption  of  regularity  of  acts  of,  493. 

records  of,  1083.     '•^^J»/ 

record  of,  proof  of  ordiBiance^  1056. 

TOWK  QOSnOMIOlfEES 

records  of,  1083. 

TOWH  OTilCIAU 

records  of,  1083. 

presumption  of  V>if^\ttAffy^9('  acts  of,  493. 

TOWN  BECOEBS 

proof  of,  1083.  -  •    ' 

TOWHS 

See  ^^viQ^^AX^Qq^EAjiONS. 
judicial  notice '6t,d55. 
judicial  knowledge  of  boundaries  of;  3S8. 
judicial  notice  of  growth  of, "359. 
right  to  jury  trial,  217. 

TOWHBKIP  GOKUTTEBS 

presumption  of  regularity  of  acts  of,  493. 

T0WBBKIP8 

Se*  Tb^prs.     ' 

TOWH  TEEASITBEBS 

presumption  of  regurarity  6f  acts  of,  493. 
records  of,  1083.  >      .      . 

T0«WfMtTBB8 

deed  of,  proof  of,  1101. 

presumption'  of  regularity  of  actA  of,  4#3. 

opinion  of  safety  of;  699. 

'AMtLXBQ 

by  bloodhounds,  7*97. 

TBACS8 

horses,  of,  opinion  as  to,  696. 

opinion  of  ordinary' observer,  695^  697. 

opinion  as  to,  720. 

TEAOK  GIAOVLABS 
use  for  opinion' of  value,  744. 

TEAinrMBHlTALS 

use  of,  369. 

TRABBSlCBir 

account  books  of,  tW^S 

TBAB^  "Cables 

judicial  notice  of,  354. 

TRABIKG    . 

judicial  notice  of,  362. 

TEAibmoH 

evidence  of ^876* '.':    : » ^  «*  t/  •  . 

matters  of  pedigree,  935.  -      .    ,  >;  «r  t 


1  »•  ' 


«  I 


1020 


INDEX;  (References  are  io  Sections.) 


TttlHinB])  OTE8E 

See  NmMB. 

teahs 


public  documentg,  of,  1066-1079. 

See  a)8<^,  Pitbuc  Documkhtb. 
records  of,  1085-lOdl. 

TEAJrSLATIOK 
documents  in  foreign  language,  153. 

•  ■   * 

TRA1I8MIS8I0H 

See  TbaKspoktation. 

T&AV8P0&TATI0H 

See  also,  Rahjioaps  *.  jStbbet  Rau^wats. 
judicial  notice  as  to,  362. 
mail,  of,  presumption  of  r^^larity,  426. 
skilled  witnesses  as  to  matters  of,  391. 

TRAVAIL 

■' . 

accusation  in,  968. 

TBSASVKY  DSPABTXEVT 
judicial  knowledge  of  regulations  of,  339. 

TREATIS8 

judicial  knowledge  of,  327. 

use  by  expert,  829. 

use  off  in  matters  of  judicial  notice,  369. 

TKBAOWBHT 
disease,  of,  skilled  witness  as  to,  390. 

TIOMft 

See  also.  New  Thiols. 
early  forms  of,  120. 
expedition  of,  304:       '  '   r 
inspection,  by,  61. 
right  6f  pAttj  to  jury,  205. 
witnesses,  by,  120. 

'  iTEOIXBn- 

See  Street  Railways. 


admissions  by,  537. 

deeds  of.  proof  of;-  HOI'  ' 

presumption  of  continuance  of  tenure,  419. 

reputation  for,  1033. 

TTFEWBinVO 
opinion  identifying, '767    ' 

■ 

imCOHBGIOVSVlSS 
oplnton  of,  701. 


inicoinnMivsKTBB  fact 

comment  by  judge  on,  128. 

opinion  as  to,  71L  . 
witness's,  not  received,  859. 
witness  stating  his,  673. 

inniEKTAKSM 

skilled  witnesses,  as,  390. 

ujiiiu£  IHT^UXirOB 

opinion  as  to,  712. 

unsworn  statements  to  show,  861. 

imiFOEiatT 

moral,  1008-1024. 

See  also  REd  Inteb  Auos. 
moral,  character,  1026-1047. 

■  • 

VHIXPOETANT  EYDSHOB 
exclusion  of,  659. 


•  it 


VVIHCOKPOBATED  ABSOCIATIOm 

contempt  of  court  by,  103. 


w, 


VHITED  STATES 
judicial  knowledge  of  seal  pf,  340. 

XFESOUHDHESS 

See  alsbi  'Sdt77n>!fE88. 

IFSAOSS 

navigation,  of,  skilM.  i^itnesses  as  to,  387. 
parol  evidenoe  rule,  J 115. 

V8E 

re^Mon,.  of,  right  of  litigi^nt  to,  179. 
firearms,  of,  opinion  as  to,  7^9. 

ussnuiBSs 

conclusion  as  to,  798. 

vBvmr 

parol  evidence  to  show,  1113. 

UTILITY 
conclusion  as  to,  798.'  ' 


YALnilTT 

documents,  of,  burden  of  evidence;  of^  407. 

¥ALVE 

value,  741. 

various  methods  of  proof,  742. 
market  value,  743. 
absence  of  market  value,  743. 
hearsay,  744 
individual.  745., 
printed  hearsay,  745. 
qualification!*.  746. 
the  proper  market,  747. 
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Value  —  cont'd, 

proof  by  estimate;  time  of  estimate^  740,  748 

change  in  value,  749. 

other  occurrences  to  show,  1006. 
relative  value,  760."' 

administrative  requirements;  neoesaity,  7W. 
relevancy  demanded,  752. 
qualifications  of  witness;  adequate  knowl- 
edge, 758. 
claim  of  knowledge,  754« 
action  of  appellate,  courts,  755. 
preliminary  statement  of  fact,  756. 
ordinary  olit.erver;  personal  property,  real  4s- 

tate  and  services,  .757- 
owner  as  witness,' 758. 
skilled  observer  as  witness,  759. 
skilled  witness  testih'ipg  as  an  expert,  760. 
materials,  of,  kkil^d  wilneases  as  to,  388. 
probative  force  of  the  judgment;  how  "tested, 
761. 
function  of  the  jury,  762. 
constituents  for  the  expert's  judgment ;   fac- 
tors controtling  it,  768. 
cotton,  of,  judicial  notice  of,  351  n. 
estate  of,  proof  of,  1066 
judicial  notice  of,  854. 
property,  judicial  notice  of,  358. 
railroad  appliances,  of,  exp^ert-  evidence  afi  to, 

814. 
relaxation  in  proof  of,  «fi«. 
relevancy  of,  656. 

p 

VABIANCE 
writings,  of,  parol  evidence  rule,  1108. 

VAKIATIOHS 
order  of  evidenoe,  ka^  164. 

YEOETASLES 
judicial  notice  of,  358. 

VEHITS 

burden  of  proof  of,  400. 
trial  by  jury,  of,  209. 

'  YEEACITT 

proof  of,  by  reputation,  656. 

TEBDICTS 

• 

completeness  of  proof  of  record  of,  269^ 

direction  for  in  criminal  cases,  193. 

direction  of,  184-200. 

direction  of  may  be  discussed  by  judg^  287. 

direction  on  opening  trial,  195. 

general,  45. 

granting  new  trial,  133 

irrational,  184.  ,' 

judge  sitting  as  a  jury,  114.  , 

nominal,   107. 

special,  49 

time  for  making,  motion  for  directed,  194. 

▼E&IEICATIOH  i 

pleadings,  of,  effect  of,  513 


skilM  wHneaseA  as  to  matters  Of,  307. 

YETEEnrAlrlr  «UE0E&T 
skilled  witnesses  as  to,  390. 

YicsmMnu 

animal  of,  proof  of,  1046. 


jury  or  jiidge,  by,  1189. 

vxvuam 

judicial  notice  of,  355. 
ordinances  of,  see  Ordinances. 
presumption  of  regulOTity  of  acts  of  officers 
of,  493. 

order  for  separation  of  witnesaes,  92. 

YIOXEKC^ 
exclusion  from. court  room. to  prevent,  88. 

YITAL  STATISTICS 

admission  of,  1082. 
copies  of  foreign  <'ecqfd^f*i991. 
judicial  notice  of,  354  n. 
proof  of,  262. 

TOME    > 

identification  from,  697. 

loss  of,  by  witness,  former  evidence,  629. 

YOLFHTASY  Col^FESSIOHS 

See  Confessions. 

W 

■ 

WACttB' 

trial  by,  120 .-.       ..... 

'WAlYtBL 

right  of  confrontation,  of,  2:^5. 

right  of  litigant  to  performtinde  of  fuhctiona 

by  judge,  ol»  *^9f. 

judicial  knowledge  of  facts,  374. 

jury  trial,  of,  218,  223, 

jury  trial,  of,  i*  eci^pinal^  eiV9C8,  212. 

offer  of  compromise  to  show,  577- 

privilege  as  to  self-incrimination,  of,  600. 

privileged  coDununicfitm^  to  attorney,  of, 
1164. 

right  to  open  and  close,  of,  159. 

other  acts  to  show,  1014. 

right  to  direct  verdict,  of,  198. 

rights  under  written  instrument,  of,  suffi- 
ciency of  evidence  to  show,  411. 

WAIX 

identification  from,  6p7. 

WAB 

judicial  knowledge  of  declaration  of,  886. 
judicial  notice  of,  350. 
opiniob  as  to  rawttera  of,  T28. 
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WAB  OEVAETXEITT 
jndlcial  knowled^^e  of  regulatioBft  of,  330. 

See  0UABDI4NB.     ,  . 

p>,WATSEt\ 
judicial  notice  of  actios  of,  35X 

WAYHB 

skilled  witnesses  as  to  force  of,  387.   : 

wATanss 

press  copies  of,  152  n. 

WEALTH 
judicial  notice  of  distribution  of,  358. 

carrying,  as  contempt  of  court,  IfO. 
concealed,  proof  ol  character,  1033. 
deadly,  inference  of  malice  from  use  of,  468% 
experiments  as  to  use  of,  1138. 
opinion  as  to».^7lO^. 


'.»'  -    »  -    «         « 


V         '    ± 


use  of,  skilled  witnesses  as  to,  388. 

WBATHEX 

judicial  notice  as  to,  353. 
records,  1083. 

WSATH£K  BUBEAir 
records  of,  1083. 

estimate  of,  740. 

judicial  notice  of  standards  of,  354. 
materials,  of,  skilled  >»'itue»ses  as  to,  388. 
of  evidence,  comment  by  judge,  129. 
presumption  of  inniKVnot?^  483. 

WEIGHT,  07  ET|:DEVCE 

See  Probative  Fqbcb. 
judge  sitting  as  a.  jury.  Utt. 


•  •  f 


judicial  notice  of,  353    ...  i 

WILL  YOWEIt 

opinion  of  extent  of,  7 12. 

•  '  - 

*     WILLS 

See  also,  Pbobate  Coubts. 

ancient,  proof  of,  474.  ... 

best  evidence  rule,  1121  i 

oompleteness  pf  proof  of,  271. 

copies  of.  1071. 

identity  of.  6ft 7. 

parol  evidence  of,  iJJf.^  " 

presumption  from  prima  fad^  proof  of,  469. 

probate  of,  burden  of  pi}9of,  399. 

proof  by  copy,  26  K 

proof  of,  1099 

sufficiency  of  evidnice  pf  nuiMsapative».  1411*. 


wnrDS 

skilled  witnesses  as  to  force  of,  upon  Teaaels, 

387. 

.»    » • 

WIHSS 
judicial  notice  of,  353. 

WIEE8 

judicial  notice  of  running  of,  361. 
opinion  as  to  wiring,  719  n. 

WITHDRAWAL 
jury,  of,  during  argument,  183. 

WITHOUT  PBEJITBICS 
offers  of  conipromi^,  580. 

WITKE88ES 

in  general 

additional,  called  by  judge,  301. 

attendance  of,  comjielled,  103. 

attesting,  243.,    . 

attesting,  presumption  of  death  of,  474. 

bargain,  12Q. 

bias,  of,  instructions  aa  %o^  131. 

business  of,  introduction  of  former  evidence, 

619.     . 
change  In  testimpny  of,  as  surprise,  281. 
character,  to,  1038-1041. 
claiming  privilege  against  aelf-incriminatloB, 

former  evidence  of,  621. 
competencv   of,   action  of  Appellate  Courta, 

309.         -l' 
compulsory  submission  of  party  to  ezaminn- 

tion,  1134. 
conclusions  of,  tie  t^TfCLVSiONS. 
conflicting,  does  not  authorise  infenmce  of 

fabrication,.  •^33. 
consultation  by  attoTnev  With,  87. 
contradiction    of,    proof  of   other   acts,   for, 

1021.  ,,  . 

corroboration  of,  proof  of' other  acts,  1022. 
credibility  of,  comment  by  judge,  129. 
deaf  mutes,  155. 

dying  dei*larantc»,  see^  PT&NiQ«X>fx:LABATiON8. 
elimination  of  number  of,  304. 
exclusionn  from  court,  79-84. 
experiments  by  judge  as  to  -accuracy  of,  1003. 
expert,  see  Experts. 
fabrication,  433. 
form  of  oath,  98. 

impeachment  of  former  evidence,  618. 
impeaeliment  of  ull^\voru  htateuient  of,  8o2. 
inability  to  procure,  justiHes  secondary  evi- 
dence, 234. 
inference  from  briberv  of,  433. 
interfering  with,  109. 
instructions  as  to  experience  of,  131. 
intelligence    of,    determined    by    inapection, 

1'34., 
interpreters.  154. 
interrosation  of  b^  ?<WI^,'^9^,^ 
judge  as,  319. 
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Witaetiefl  —  eonfd,  ^    ■  n j .  v " 

judgment  of  expert3»  8e«-EZPUT6. 

jurjmaii  as,  dsio. 

medical,  qualifications  of,  728. 

number  of,  instmctioiia  as  to,,  131. 

number  of  as  affecting  burden  ol<  evidence, 

408. 
oath  to,  compelled*  103. 
offensive  treatment  of,  upon  eroB»^xamina- 

tion,  206. 
opinion  on  value,  see  Vai^ve. 
preponderance  of,  408. 
presumption  from  failure  to  call^  435. 
presumption  ol  fabrication  of  evidence,,  433. 
private   memorapda  for   refreslung  memory, 

1098. 
privileged  communiiMktiiAis  to,  1100. 
probative  force  of  o}>inionA  of,  824-830* 
protection  from  annoyance,  295. 
protection  of,  by  oou»i,'^09. 
qualification  as  to  character,  1038.i 
refreshing  memory  with  h«»ar8ay  memoranda, 

80s2, 
removal    or     concealment    of,     presumption 

against  itai'rt\',  437. 
reprimands,  of,  by  judge,  293-. 
lestricting  length  of  testimony  of,  304. 
restricting  repetit^n  of  testimony  of, .  304. 
right  of  cro88-examination  of,  171,  172. 
right  of  litigant<U»;:<K8fteoiit,  224. 
separation  of,  85-04. 
separation  of,  comi)cljled,  103. 
sick,  adjournments  to  place  other  tha^  coi^rt 

room  on  account. of,  84. 
skilled,  see  also,  KNOwLf^HSE,  Speciax.. 
okilled  and  unskilled,  688-733. 
statement  by  judge  as  to  bias  of,  improper^ 

288. 
subscribing,  see  Attesting  Witnesses. 
subscribing,  opinion  cf,;?|0. 

subscribing,  to  documents,  1100. 

suppression  of,  436-438. 

swearing  of,  95,  96. 

swearing  over.td^Bhon^,  08.. 

tampering  of,  559. 

testimony  as  to  rules  of  reasoning,  53. 

use  of  former  evid^ee,  Olf-^fKiO. 

See  FoBMCi^  Evidence. 
veracity,  of,  proof  of  by  reputation,  656, 
\iaiver  of  right  of  confrontation,  225. 
when  intimidation  of,^rmjtted,  297. 
attendance  of 

atu^ndance  of  witneoHAtf;  power  of  court.as  to, 
1J4U.  , 

persons  exempt  or  excused  from  atteftdanoe, 
1140. 
mode  of  procuring;  subpcena,  1141. 

attachment,  1141. 

service  of  subpoena,  1141. 
subpcena  duces  tecum,  1142. 

duty  of  witness,  1142. 

statutes,  1142. 

application  for,  1142. 
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requirement  a9..t#  ccirWnty  ol  description 
of. writings,  ll4d.     , 

as   an.  unreasoiiable   seareh    aad   seizure, 
:     U4«. 
habeas  corpus  ad  testificandum,  1143. 
recognizance,  1144. 

compulsory  parocesa^  not .  a  taking  of  prop- 
erty; duty  to  testify,  1145. 
in  criminal  cases,  1145. 

gvanting  of  matter  of  discretion,  1145. 
payment  for  attendance,  1146. 

experts;  service^  performed  by,  1146. 

opinions  ol;  extra  c<Hnp«ai«ation,  1146. 

statutes,  1146. 
punistunent  lor  contempt,  1147.  >, 

mamination  of.. 

examination ,  pf .  witnesses,  1171. 

direct  examination;,  leading  questions,  1172. 

judge  may  interrogate,  208^300. 

use  of  memoranda  to  refre^  memory,  1098, 
1175.     . 
cross-examination,  1174.      . 

scope  of,  1175. 
annoyance  in  crpss-examination,.  206. 
intimidation,  297. 
innuendo  ^gain^t,  207..    ■ 
protection  from  annoyance,  295<-297. 
redirect  examination,  1176. 
ex^^iqjina^ion  subsequent  to  redirect,  1177. 

an  examination  in  surrebuttal,  1177. 
recalling  of  jivitnesses,  1178. 
privilege  as  to  self-incrimination,  U79. 
r^p^imandi^gf  203. 

See  Hypoth^icai,  QuEi^TiONS. 
ixi|Q««clinuBnt  (^ . 

impeachment    of    witnesses;    application    of 
maxim  "fi^lsoin.  uno  falsus  in  ola- 
nibus,"  1180. 
right  to  }in|»each,  1181.  , 
one's  own  witness,  1182. 
opponent's  witness;  cl^ariscter,  1183.. 
bias  or  interest,  1184. 
contradictory  statements,  1185;. 
incompetency  of;  mental.  Incompetenoy 
incompetency    of    witnesses;    ni^ture    of    an 
oath,  1148. 

qunlific^i^ions  of,  ^26. 

mental  incapacity;  deaf  and  dumb  persons, 
1148. 
..m^ans  of  conveying  information  to  court, 
1148,      . 
immaturity  of  children's  miuds,  97,  1149. 

a  question  for  the  presiding  judge,  1149. 

general  rule,  1149. 

instruction  of  child,  1149. 

time  to  which  inquiry  relates,  1140. 
insanity,  idiocy,  etc.,  1150. 
a  question  for  the  presiding  judge,  1150. 

incapacity  of  time  of  occurrence  of  trans- 
action, 1150. 

effect  of  allegations  in  pleadings,  1150. 
intoxication,  1151. 
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victims  of  drug  habits,  lrl52. 
incompetency  of;  policy  «f  tlie  law 
incompetency  of  witness^  J  poKtcy  of  the  iaw; 
atheism  and  other  disbelief  in  God, 
1153. 
attorney's,  1154.  '    ' 

husband  and  wife:  general  *  rule,  1155. 
statutes,  1155. 
exceptions,  1155. 

does    death    or    divorce   remove    incompe- 
tency? 1155. 

ft 

tendency  to  remove  restrictions,  1155. 

injuries  to  husband  or  u-ife,  1155. 

unlawful  cohabitation,  1155. 
infamous  crimes;  common  law  rule,  1156. 

disqualification    ensues    on    tHe    judgmoit 
upon  the  conviction,  1150. 
'  growth  of  belief  that  rule  too  strict,  1156. 

legislative  provisions,  M56. 
'  when  comjpetency  restored,  1156. 

conviction  in  foreign  jurisdiction,   1156. 
interest,  etc.,  1157. 

survivors,  1157. 
judge  and  jurors,  1158. 
judge,  319. 

incompetency  of  witnesses;  rade, -11'59: 
reasoning  1^ 

not  permitted  to  reason,  205. 
"  matters  of  opinion ;  ''  an  ambigiious  |>hrftse, 
672. 

irrelevancy   as  true  ground   for  rejection, 
673*. 
inference  bv  witnesses;  use  of  reason  a  mat- 
ter of  right,  674. 
entire    elimination    of    infer<ftic^' impossible, 

involution  of  reasoning',  676. 
judgment,  676. 

ambiguity  of  the  term,  expert,"  676. 
conclusion,  676. 
credibility  of  intuition,  676. 
canons  of  administration,  676. 
inference,  678. 
conditions  of  attntissibility,  677.  '  " 

necessft^,  677. 

necessity;  inability  of  witness  to  State  pre- 
cise   mental    effect    of    observation, 
678. 
detailed  statement  of  salient  facts,  678. 
'inability  of  jury  to  coordinate  the  se'nse 
impressions  of  the  observers,  679. 
common  knowledge,  679. 
jury's  lack  of  knowledge,  67^.     ' 
instructing  the  jury,  679. 
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special 'knowledge,  679. 
functions  of  the  judge,  680. 
relevancy;  objective  and  subjectire,  081. 
adequate  knowledge,  682. 

•  position*  of 'the  witness,  082. 
observation  and  inference,  082. 
ordinary  observer,  683. 

•  '  special  facilities  for  observation,  088. 

skilled  witness,  684. 

who  are  skilled  witnesses,  084. 

conclusions    and    judgment   of   skilled 
witness,  085. 
judge  as  tribunal  of  fact,  080. 
aetimi  of  appellate  courts,  087. 


WOOB 


account  on,  988. 


WQBJM 

parol  evidence  for  interpretation  of,  1115. 
judicial'  notiee  of  meaning  of,  358. 
meaning  of,  evidence  as  to,  55,  807. 

womnm 

evidence  as  to,  893. 

opinion  as  to,  719; 

possibility  of  instrument  making,  738. 

wurniin 

See  Documents. 
admissions  by,  517,  54'0-555. 
completeness  of  admissions,  531. 
declarations  as  to  public  matters,  893. 
documentary 'evidence,  433. 
dying  declarations  in  form  of,  905. 
hearsay,  as,  878. 
parol  evidence  rule,  1108-1120. 

Writs 

admissions  in  returns  upon,  552. 
record  to  show,  1082. 

WUTTBV  LAWS 

See  Statutes;   Coxstitution ;   Obdixances. 

WEONO  BOIHG 

presumption  against,  41)5. 


X-&AT 

machines,  judicial  notice  of,  354  a. 
pictures;  proof  of,  1092. 
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